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> PREFACE. 


On the 27th day of October, 1863, an act was passed by the legislature of 
this State, entitled “An act to provide for revising, collating and digesting 
into a code the statute laws now in force in this State.’ By this act, Daniel 
Lamb, Esq., of the city of Wheeling, was appointed to prepare the code as 
therein provided. Mr. Lamb accepted said appointment, and at the session of 
the legislature commencing in January, 1867, he reported, in printed form, 
chapters one to fifty-two, inclusive. At this session, in consequence of the 
failing health of Mr. Lamb. and of his pressing professional engagements, he 
was, with his assent, released from the further performance of his contract, and 
by virtue of a joint resolution of the legislature, adopted February 27, 1867, 
Judge R. L. Berkshire and Thayer Melvin, Esq., were appointed by the gov- 
ernor to complete the work provided for in the above recited act. At the 
session of the legislature in the year 1868, the gentlemen last named reported 
the residue of the code, as prepared’ by them, but at too late a period to be 
acted on at that session. That legislature, before their adjournment, adopted 
a resolution requesting the governor to convene them in extra session on the 
first Tuesday in June, 1868, for the purpose of adopting the code, which was 
accordingly done. On the day appointed, the legislature met, and remained in 
session until the 28th of July, 1868, when, not having completed their labors, 
they adjourned to meet on the 10th of November, 1868. This adjournment 
was rendered necessary by the fact that no part of the code had passed through 
the hands of a revisory committee previous to the meeting in June, and it was 
found impossible for the committee on revision to examine and report upon it 
with sufficient expedition during the session. It was therefore provided, before 
adjournment, that the committee on revision should sit during the recess for 
the performance of their duties, in order that the code might be prepared for 
the action of the legislature at their next meeting. The committee met at 
Wheeling shortly after the adjournment of the legislature, and performed the 
work assigned them. The legislature again met pursuant to their adjourn- 
ment, and after laboring assiduously until the 29th day of December, 1868, 
they completed the code, but adjourned without providing for its publication. 
The succeeding legislature, on the 18th day of February, 1869, passed an act 
entitled “ An act to provide for the publication and distribution of the code of 
West Virginia.” By this act I was appointed to prepare the code for publi- 
cation as therein provided, which appointment I accepted. At the time I was 
so appointed, I held the position of judge of the twelfth judicial circuit, the 
duties of which office, as a matter of course, it was expected I would perform. 
For this reason I was unable to enter upon the discharge of my duties under 
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the said act until the latter part of April, 1869, since which time, with a few 
trifling exceptions, I have devoted all the time I possibly could, consistently 
with my other duties, to the performance of the work assigned me by the legis- 
lature. In undertaking this work, I had no idea of the magnitude of the task 
I assumed, and in fact no one can form an idea of its magnitude who has not 
been engaged in a similar work- I have performed it, however, to the best of 
my ability, and in the shortest time reasonably possible, and now submit it to 
the public for their candid consideration and judgment. 


JAMES H. FERGUSON. 
CABELL C. H., December, 1870, 
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DECLARATION OF INDEPENDENCE. 


WHEN, in the course of human events, it becomes necessary for one people 
to dissolve the political bands which have connected them with anotier, and 
to assume, among the powers of the earth, the separate and equal station to 
which the laws of nature and of nature’s God entitle them, a decent respect 
to the opinions of mankind requires that they should declare the causes which 
impel them to the separation. 

We hold these truths to be self-evident: that all men are created equal; 
that they are endowed by their Creator with certain unalienable rights; that 
among these, are life, liberty, and the pursuit of happiness; that, to secure 
these rights, governments are instituted among men, deriving their just powers 
from the consent of the governed; that, whenever any form of government 
becomes destructive of these ends, it is the right of the people to alter or to 
abolish it, and to institute a new government, laying its foundation on such 
principles, and organizing its powers in such form, as to them shall seem most 
likely to effect their safety and happiness. Prudence, indeed, will dictate that 
governments, long established, should not be changed for light and transient 
causes; and, accordingly, all experience hath shown, that mankind are more 
disposed to suffer, while evils are sufferable, than to right themselves by abol- 
ishing the forms to which they are accustomed. But, when a long train of 
abuses and usurpations, pursuing invariably the same object, evinces a design 
to reduce them under absolute despotism, it is their right, it is their duty, to 
throw off such government, and to provide new guards for their future se- 
curity. Such has been the patient sufferance of these colonies, and such is 
now the necessity which constrains them to alter their former systems of gov- 
ernment. The history of the present king of Great Britain is a history of re- 
peated injuries and usurpations, all having, in direct object, the establishment 
of an absolute tyranny over these States. To prove this, let facts be submitted 
to a candid world: 

He has refused his assent to laws the most wholesome and necessary for the 
public good. 

He has forbidden his Governors to pass laws of immediate and pressing im- 
portance, unless suspended in their operation till his assent should be obtained ; 
and, when so suspended, he has utterly neglected to attend to them. 

He has refused to pass other laws for the accommodation of large districts 
of people, unless those people would relinquish the right of representation in 


the legislature; a right inestimable to them, and formidable to tyrants only. 
1 . 
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He has called together legislative bodies at places unusual, uncomfortable, 
and distant from the depository of their public records, for the sole purpose of 
fatiguing them into compliance with his measures. 

He has dissolved representative houses repeatedly, for opposing, with manly ` 
firmness, his invasions on the rights of the people. 

He has refused, for a long time after such dissolutions, to cause others to be 
elected; whereby the legislative powers, incapable of annihilation, have re- 
turned to the people at large for their exercise; the State remaining, in the 
mean time, exposed to all the danger of invasion from without, and convul- 
sions within. j 

He has endeavouréd to prevent the population of these States; for that pur- 
pose, obstructing the laws for naturalization of foreigners; refusing’ to pass 
others to encourage their migration hither, and raising the conditions of new 
appropriations of lands. 

He has obstructed the administration of justice, by refusing his assent to 
laws for establishing judiciary powers. 

He has made judges dependent on his will alone, for the tenure of their 
offices, and the amount and payment of their salaries. 

He has erected a multitude of new offices, and sent hither swarms of officers 
to harass our people, and eat out their substance. 

He has kept among us, in times of peace, standing armies, without the con- 
sent of our legislature. 

He has affected to render the military independent of, and superior to, the 
civil power. 

He has combined with others, to subject us to a jurisdiction foreign to our 
constitution, and unacknowledged by our laws; giving his assent to their acts 
of pretended legislation: 

For quartering large bodies of armed troops among us: 

For protecting them, by a mock trial, from punishment, for any murders 
which they should commit on the inhabitants of these States: 

For cutting off our trade with all parts of the world: 

For imposing taxes on us without our consent: 

For depriving us, in many cases, of the benefits of trial by jury: 

For transporting us beyond seas to be tried for pretended offences : 

For abolishing the free system of English laws in a neighboring province, 
establishing therein an arbitrary government, and enlarging its boundaries, so 
as to render it at once an example and fit instrument for introducing the same: 
absolute rule into these colonies: 

For taking away our charters, abolishing our most valuable laws, and alter- 
ing, fundamentally, the powers of our governments: 

For suspending our own legislatures, and declaring themselves invested with 
power to legislate for us in all cases whatsoever. 

He has-abdicated government here, by declaring us out of his protection, 
and waging war against us. 

He has plundered our seas, ravaged our coasts, burnt our towns, and de- 
stroyed the lives of our people. 

He is, at this time, transporting large armies of foreign mereenaries to com- 
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plete the works of death, desolation, and tyranny, already begun with circum- 
stances of cruelty and perfidy scarcely paralleled in the most barbarous ages, 
and totally unworthy the head of a civilized nation. 

He has constrained our fellow-citizens, taken captive on the high seas, to 
bear arms against their country, to become the executioners of their friends 
and brethren, or to fall themselves by their hands. 

He has excited domestic insurrections amongst us, and has endeavoured to 
bring on the inhabitants of our frontiers the merciless Indian savages, whose 
known rule of warfare is an undistinguished destruction of all ages, sexes, and 
conditions. i 

In every stage of these oppressions, we have petitioned for redress, in the 
most humble terms; our repeated petitions have been answered only by re- 
peated injury. A prince, whose character is thus marked. by every act which 
may define a tyrant, is unfit to be the ruler of a free people. 

Nor have we been wanting in attention to our British brethren. We have 
warned them, from time to time, of attempts made by their legislature to 
extend an unwarrantable jurisdiction over us. We have reminded them of 
the circumstances of our emigration and settlement here. We have appealed 
to their native justice and magnanimity, and we have conjured them, by the 
ties of our common kindred, to disavow these usurpations, which would in- 
evitably interrupt our connection and correspondence. They, too, have been 
deaf to the voice of justice and consanguinity. We must, therefore, acquiesce 
in the necessity, which denounces our separation, and hold them, as we hold 
the rest of mankind, enemies in war, in peace, friends. 

We, therefore, the representatives of the UNITED STATES OF AMER- 
ICA, in GENERAL CONGRESS assembled, appealing to the Supreme 
Judge of the World for the rectitude of our intentions, do, in the name, and 
by the authcrity of the good people of these colonies, solemnly publish and 
declare, That these United Colonies are, and of right ought to be, FREE AND 
INDEPENDENT STATES; that they are absolved from all allegiance to the 
British crown, and that all political connexion between them and the state of 
Great Britain, is, and ought to be, totally dissolved; and that, as FREE 
AND INDEPENDENT STATES, they have full power to levy war, con- 
clude peace, contract alliances, establish commerce, and to do all other acts 
and things which INDEPENDENT STATES may of right do. And, for 
the support of this declaration, with a firm reliance on the protection of 
DIVINE PROVIDENCE, we mutually pledge to each other, our lives, our 
fortunes, and our sacred honour. 
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The following are the names of the members who signed the Declaration : - 


JOHN HANCOCK, ` Gxo. TAYLOR, . 
BUTTON GWINNETT, JAMES WILSON, 
‘ Lyman HALL, Gro. Ross, 
GEO. WALTON, _ Camsar RODNEY, 
Wm. HOOPER, Gro. READ, 
JOSEPH HEWES, Tuo. M. KEAN, 
JOHN PENN, Wm. FrLoyp, 
EDWARD RUTLEDGE, PHIL. LIVINGSTON, 
Tuos. HAYWARD, Jun’r, Fran’s LEWIS, 
Tuomas LyxNom, Jun’r, LEWIS MORRIS, 
ArtHur MIDDLETON, Ricw’p STOCKTON, 
SAMUEL CHASE, JNO. WITHERSPOON, 
Wm. Paca, Fra’s HoPKINSON, 
THos. STONE, ` JOHN Hart, 
CHARLES CARROLL, of Carrollton, ABRA. CLARK, 
GEORGE WYTHE, JosIAH BARTLITT, 
RICHARD HENRY ‘LEE, Wma. WHIPPLE, 
TH: JEFFERSON, l SAML ADAMS, 
Benga. HARRISON, JOHN ADAMS, 
THo’s Nrxson, Jr., Rop’t TREAT PAINE, 
Francis Licutroot LEE, ELBRIDGE GERRY, 
E CARTER BRAXTON, STEP, HOPKINS, 
RoB’r MORRIS, WILLIAM ELLERY, 
BENJAMIN RUSH, ROGER SHERMAN, 
BENJA. FRANKLIN, SAM’L HUNTINGTON, 
JOHN MORTON, i Wm. WILLIAMS, 
GEO. CLYMER, OLIVER WorcorrT, 


Jas. SMITH, MATTHEW THORNTON. 
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ARTICLE I. 


LEGISLATIVE POWERS vested in congress. 
1. House of representatives; when chosen; qual- 
ifications of eleetors. 
2. Qualifications of representatives. 
3. -How representatives and direct taxes are 
apportioned. Census every ten years. Ratio 
of representation limited. 


4, As to writ of election for filling vacancy in 
representation. 

5. House chooses its officers, and has power of 
impeachment. * 

1. Senate; two senators from each state; how 
chosen. 


Lo 


Senators divided into three classes; executive 
of a state may fill vacancy in recess of 
legislature. , 

Qualifications of senators. 

Vice-president is president of senate; votes 
only on equal division. 

Senate chooses its officers; when it may 
choose a president pro tempore. 

Power to try impeachments, in the senate. 

Extent of judgment on impeachment. 

Time, place and manner of electing senators 
and representatives; how prescribed. 

Time for meeting of congress. 

Each house the judge of election of its own 
members. 

Each house to determine its own rules. : 

Each house to keep a journal, and publish it; 
yeas and nays, when taken. 

eeu of one house by consent of the 
other. 

Compensation of members; their privileges. 

Disability to hold certain. offices. 

Bills to raise revenue; where to originate. 

Power of the president and congress in enact- 
ing laws, and proceedings therein. 

Same as to resolutions, &c. 

Power of congress— 

To lay taxes. Duties to be uniform. 

To borrow money. 

To regulate commerce, 

To make laws as to naturalization and bank- 
ruptcy. 5 . 

To coin money, &c. 

To punish counterfeiters. 

+ To establish post offices. 

To promote science, &c. 

To constitute inferior courts. 

10. To define and punish certain offences. 

n To declare war, &c. 


13. 
14 
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To raise armies and a navy, and make rules 
for them. 


15. To provide for calling forth the militia. 
16. To provide for organizing militia, &c. Rights 
reserved to states in respect to. 


17. Of exclusive legislation of congress in certain 
places. 
18. To make all laws necessary and proper to 
execute other powers. 
1. Migration or importation òf certain persons 
not to be prohibited till 1808. 
2. Writ of habeas corpus not to be suspended 
except in specified cases. 
3. No attainder or ex post facto law to be passed. 
4, Direct taxes to be in proportion to census. 
5. D export duty laid, nor preference given to 
6. any port. Coast trade. 
T. Money drawn from treasury only by law. 
Receipts and expenditures to þe published. 


SEC. 
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CONSTITUTION OF THE UNITED STATES. 


CLAUSE. l 
8. Titles of nobility not to be granted. Officers 
of U. S. not to.accept presents from foreign 
state. 
1. Powers prohibited to the states. 
' 2. } Powers prohibited to them, without consent 
3. of congress. 


ARTICLE II. 


1. EXECUTIVE powers vested in a president. Term 
of office of president and vice-president. 

2. Electors of president and vice-president. Num- 
ber for each state. 

3. Meeting of electors, and their proceedings. 

4. Congress to prescribe time of choosing elec- 
tors, and the day they vote. 

5. Eligibility to the office of president. 

6. Vice-president to act when office of president 


vacant. 
7. Compensation of the president. 
8. Oath to be taken by him. 
1.) 7 
F Powers and duties of the president. 
1. 
1. For what president, vice-president and civil 


officers shall be removed from office. 
ARTICLE III. 


JUDICIAL POWER vested in one supreme court, 
&c. Term of office and compensation of 
judges. 
1. Extent of the judicial power. 
2. When supreme court has original jurisdiction ; 
3 
1 


i 


when appellate. 
. All crimes to be tried by jury. Where such 
trials to be. 
. What constitutes treason, and how to be 
proved. 
2. Congress to prescribe punishment of. Not to 
work corruption of blood, &c. 


ARTICLE ILV. 


1. Credit to be given in one state to public acts, 
&c. of another. 
1. Citizens of each state entitled to privileges, 
&c. in other states. 
2. Fugitives from justice to be delivered up by 
state in which they may be found. 
3. Fugitive slaves to be delivered up. 
1. New states may be admitted into the Union. 
2. Power of congress over the territory and 
property of the Union. Claims of the 
states, &c. not to be prejudiced. 
Republican form of government guaranteed 
to each state. 


ARTICLE V. 


1. Mode of amending the constitution. Proviso 
respecting power of amendment. 


ARTICLE VI.' 
. United States bound for debts of the confed- 
eration. 
What is the supreme law of the land. 
Oath to support the constitution; by whom 
to be taken. 
ARTICLE VII. 


Ratification of nine states to be sufficient. 
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6 CONSTITUTION OF THE UNITED STATES. 


We the People of the United States, in order to form a more perfect Union, 
establish Justice, insure domestic Tranquillity, provide for the common 
defence, promote the general Welfare, and secure the Blessings of Liberty 
to ourselves and our Posterity, do ordain and establish this CONSTITUTION 
for the United States of America. 


ARTICLE I. 


Section. I. All legislative Powers herein granted shall be vested in a 
Congress of the United States, which shall consist of a Senate and House of 
Representatives. 

Sxcrion. IT. 1. The House of Representatives shall be composed of Mem- 
bers chosen every second Year by the People of the several States, and the 
Electors in each State shall have the Qualifications requisite for Electors of 
the most numerous Branch of the State Legislature. 

2. No Person shall be a Representative who shall not have attained to the 
Age of twenty five Years, and been seven Years a Citizen of the United States, 
and who shall not, when elected, be an Inhabitant of that State in which he 
shall be chosen. 

3. Representatives and direct Taxes shall be apportioned among the several 
States which may be included within this Union, according to their respective 
Numbers, which shall be determined by adding to the whole Number of free 
Persons, including those bound to Service for a Term of\Years, and excluding 
Indians not taxed, three fifths of all other Persons. The actual Enumeration 
shall be made within three Years after the first Meeting of the Congress of 
the United States, and within every subsequent Term of ten Years, in such 
Manner as they shall by Law direct. The Number of Representatives shall 
not exceed one for every thirty Thousand, but each State shall have at Least 
one Representative; and until such enumeration shall be made, the State of 
New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode 
Island and Providence Plantations one, Connecticut five, New-York six, New 
Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, 
North Carolina five, South Carolina five, and Georgia three. 

4, When vacancies happen in the Representation from any State, the Execu- 
tive Authority thereof shall issue Writs of Election to fill such Vacancies. 

5. The House of Representatives shall chuse their Speaker and other Officers; 
and shall have the sole Power of Impeachment. 

Section. III. 1. The Senate of the United States shall be composed of two 
Senators from each State, chosen by the Legislature thereof, for six Years; 
and each Senator shall have one Vote. 

2. Immediately after they shall be assembled in Consequence of the first 
Election, they shall be divided as equally as may be into three Classes. The- 
Seats of the Senators of the first Class shall be vacated at the Expiration of 
the second Year, of the second Class at the Expiration of the fourth Year, 
and of the third Class at the Expiration of the sixth Year, so that one-third 
may be chosen every second Year; and if Vacancies happen by Resignation, 
or otherwise, during the Recess of the Legislature of any State, the Executive 
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thereof may make temporary Appointments until the next Meeting of the 
Legislature, which. shall then fill such Vacancies. 

8.. No person shall be a Senator who shall not have attained to the Age of 
thirty Years, and been nine Years a Citizen of the United States, and who 
shall not, when elected, be an Inhabitant of that State for which he shall be 
chosen. 7 i 

4. The Vice President of the United States shall be President of the Senate, 
but shall have no Vote, unless they be equally divided. 

5. The Senate shall chuse their other Officers, and also a President pro 
tempore, in the Absence of the Vice President, or when he shall exercise the 
Office of President of the,United States. 

6. The Senate shall have the sole Power to try all Impeachments. When 
sitting for that Purpose, they shall bejon Oath or Affirmation. When the 
President of the United States is tried, the Chief Justice shall preside: And 
no Person shall be convicted without the Concurrence ‘of two thirds of the 
Members present. l 

7. Judgment in cases of Impeachment shall not extend further than to 
removal from Office, and Disqualification to hold and enjoy any Office of 
honour, Trust or Profit under the United States: but the Party convicted 
shall nevertheless be liable and subject to Indictment, Trial, Judgment and 
Punishment, according to Law. 

Section. IV. 1. The Times, Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in each State by the Legis- 
lature thereof; but the Congress may at any time by Law make or alter such 
Regulations, except as to the places of chusing Senators. 

2. ‘The Congress shall assemble at least once in every Year, and such Meet- 
ing shall be on the first Monday in December, unless they shall by Law 
appoint a different: Day. 

Secrion.. V. 1. Each House shall be ihe Judge of the Elections, Returns 
and Qualifications of its own Members, and a Majority of each shall consti- 
tute a Quorum to do Business; but a smaller Number may adjourn from day 
to day, and may be authorized to compel the Attendance of absent Members, 
in such Manner, and under such Penalties as each House may provide. 

2. Each House may determine the Rules of its Proceedings, punish its 
Members for disorderly Behaviour, and, with the Concurrence of two thirds, 
expel a Member. 

8. Each House shall keep a Journal of its Proceedings, and from time to 
time publish the same, excepting such Parts as may in their Judgment require 
Secrecy; and the Yeas and Nays of the Members of either House on any 
question shall, at the Desire of one fifth of those Present, be entered on the 
Journal. 

4, Neither House, during the Session of Congress, shall, without the Con- 
sent of the other, adjourn: for more than three days, nor to any other Place 
than that in which the two Houses shall be sitting. 

SECTION. VI. 1. The Senators and Representatives shall receive a Com- 
pensation for their Services, to be ascertained by Law, and paid out of the 
Treasury of the United States. They shall in all Cases, except Treason, 
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Felony and Breach of the Peace, be privileged from Arrest during their Attend- 
ance at the Session of their respective Houses, and in going to and returning 
from the same ; and for any Speech or Debate in either House, they shall not 
be questioned in any other Place. 

2. No Senator or Representative shall, during the Time for which he was 
elected, be appointed to any civil Office under the Authority of the United 
States, which shall have been created, or the Emoluments whereof shall have 
been encreased during such time; and no Person holding any Office under the 
United States, shall be a Member of either House during his Continuance in 
Office. . l 

Section. VII. 1. All Bills for raising Revenue shall originate in the 
House of Representatives; but the Senate may propose or concur with Amend- 
ments as on other Bills. 

2. Every Bill which shall have passed the House of Representatives and 
the Senate, shall, before it become a Law, be presented to the President of the 
United States; If he approve he shall sign it, but if not he shall return it, 
with his Objections to that House in which it shall have originated, who shall 
enter the Objections at large on their Journal, and proceed to reconsider it. 
If after such Reconsideration two thirds of that House shall agree to pass the 
Bill, it ‘shall be sent, together with the Objections, to the other House, by 
which it shall likewise be reconsidered, and if approved by two thirds of that 
House, it shall become a Law: But in all such Cases the Votes of both 
Houses shall be determined by yeas and Nays, and the Names of the Persons 
voting for and against the Bill shall be entered on the Journal of each House 
respectively. If any Bill shall not be returned by the President within ten 
Days (Sundays excepted ) after it shall have been presented to him, the Same 
shall be a law, in like Manner asif he had signed it, unless the Congress by 
their Adjournment prevent its Return, in which Case it shall not be a Law. 

3. Every Order, Resolution, or Vote to which the Concurrence of the Senate 
and House of Representatives may be necessary (except on a question of 
Adjournment ) shall be presented to the President of the United States; and 
before the Same shall take Effect, shall be approved by him, or being disap- 
proved by him, shall be repassed by two thirds of the Senate and House of 
Representatives, according to the Rules and Limitations prescribed in the Case 
of a Bill. 

Section. VIII. The Congress shall have Power 

1. To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts 
and provide for the common Defence and general Welfare of the United 
States; but all Duties, Imposts and Excises shall be uniform throughout the 
United States ; 

2. To borrow Money on the credit of the United States ; 

3. To regulate Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes; 

4, To establish an uniform Rule of Naturalization, and uniform Laws on | 
the subject of Bankruptcies throughout the United States: 

5. To coin Money, regulate the Value thereof, and of foreign Coin, and fix 
the Standard of Weights and Measures; 2 
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6. To provide for the Punishment of counterfeiting the Securities and cur- 

rent Coin of the United States; 

7. To establish Post Offices and post Roads; 

8. To promote the progress of Science and useful Arts, by securing for lim- 
ited Times to Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries ; . 

9. To constitute Tribunals inferior to the supreme Court ; 

10. To define and punish Piracies and Felonies committed on the high Seas, 
and Offences against the law of Nations; | 

11. To declare War, grant Letters of Marque and Reprisal, and make Rules 
concerning Captures on Land and Water ; 

12. To raise and support Armies, but no Appropriation of Money to that 
Use shall be for a longer Term than two Years; 

13. To provide and maintain a Navy; 

14. To make Rules for the Government and Regulation of the land and 
naval Forces; 

15. To provide for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions ; 

16. To provide for organizing, arming, and disciplining, the Militia, and for 
governing such Part of them as may be employed in the Service of the United 
States, reserving to the States respectively, the Appointment of the Officers, 
and the Authority of training the Militia according to the Discipline pre- 
scribed by Congress ; 

17. To exercise exclusive Legislation in all Cases whatsoever, over such 
District (not exceeding ten Miles square) as may, by Cession of particular 
States, and the Acceptance of Congress, become the Seat of the Government 
of the United States, and to exercise like Authority over all Places purchased 
by the Consent of the Legislature of the State in which the Same shall be, for 
the Erection of Forts, Magazines, Arsenals, Dock-Yards, and other needful 
Buildings ;—And 

18. To make all Laws which shall be necessary and proper for carrying 
into Execution the foregoing Powers, and all other. Powers vested by this Con- 
stitution in the Government of the United States, or in any Department or 
Officer thereof. P 

Section. IX. 1. The Migration or Importation of such Persons as any of 
the States now existing shall think proper to admit, shall not be prohibited by 
the Congress prior to the Year one thousand eight hundred and eight, but a 
Tax or Duty may be imposed on such Importation, not excecaing ten dollars 
for each Person. 

2. The Privilege of the Writ of Habeas Corpus shall not be suspended, 
unless when in Cases of Rebellion or Invasion the public Safety may require it. 

3. No Bill of Attainder or ex post facto Law shall be passed. 

4, No Capitation, or other direct Tax shall be laid, unless in Proportion to 
the Census or Enumeration herein before directed to be taken. 

5. No Tax or Duty shall be laid on Articles exported from any State. 

6. No Preference shall be given by any Regulation of Commerce or Revenue 
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to the Ports of one State over those of another: nor shall vessels bound to, or 
from, one State, be obliged to enter, clear, or pay Duties in another. 

7. No Money shall be drawn from the Treasury, but in Consequence of 
Appropriations made by Law; and a regular Statement and Account of the 
Receipts and Expenditures of all public Money shall be published from time 
to time. 

8. No Title of Nobility shall be granted by the United States: And no 
Person holding any Office of Profit or Trust under them, shall, without the 
Consent of the Congress, accept of any present, Emolument, Office, or Title, 
of any kind whatever, from any King, Prince, or foreign State. 

Section. X. 1. No State shall enter into any Treaty, Alliance, or Con- 
federation ; grant Letters of Marque and Reprisal; coin Money; emit Bills 
of Credit; make anything but gold and silver Coin a Tender in Payment of 
Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the 
Obligation of Contracts, or grant any Title of Nobility. 

2. No State shall, without the consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary for 
executing it’s inspection Laws: and the net Produce of all Duties and Im- 
posts, laid by any State on Imports or Exports, shall be for the Use of the 
Treasury of the United States; and all such Laws shall be subject to the 
Revision and Controul of the Congress. 

.3. No State shall, without the Consent of Congress, lay any Duty of Ton- 
nage, keep Troops, or Ships of War in time of Peace, enter into any Agreement 
or Compact with another State, or with a foreign Power, or engage in War, 
unless actually invaded, or in such imminent Danger as will not admit of 


Delay. 
ARTICLE. II. 


SECTION. I. 1. The executive Power shall be vested in a President of the 
United States of America. He shall hold his Office during the Term of four 
Years, and, together with the Vice President, chosen for the same Term, be 
elected, as follows: 

2. Each State shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and 
Representatives to which the State may be entitled in the Congress: but no 
Senator or Representative, or Person holding an Office of Trust or Profit under 
the United States, shall be appointed an Elector. 

3.* The Electors shall meet in their respective States, and vote by Ballot for 
two Persons, of whom one at least shall not be an Inhabitant of the same State 
with themselves. And they shall make a list of all the Persons voted for, and 
of the number of votes for each; which List they shall sign and certify, and 
transmit sealed to the Seat’ of the Government of the United States, directed 
to the President' of the Senate. The President of the Senate shall, in the 
Presence of the Senate and House of Representatives, open all the Certificates, 
and the Votes shall then be counted. The Person having the greatest number 
of Votes shall be the President, if such a Number be a Majority of the whole 
Number of Electors appointed; and if there be more than one who have such 


*This 8d clause (of the 1st section of article 2d) has been superseded by the 12th amendment. Vid. post. p. 17. 


| GoNSsTITUTION OF THE UNITED STATES. l 11 

n ane 
Money and have an equal Number of Votes, then the House of Represen- 
tatives shall immediately chuse by -Ballot one of them for President; and if 
no Person have a Majority, then from the five highest on the List the said 
House shall in like manner chuse the President. Butin chusing the President, 
the Votes shall be taken by States, the Representation from each State having 
one Vote: A Quorum for this Purpose shall consist of a Member or Members 
from two thirds of the States, and a Majority of all the States shall be neces- 
sary to a Choice. In every Case, after the Choice of the President, the Person 
having the greatest Number of Votes of the Electors shall be the Vice Presi- 
dent. But if there should remain two or more who have equal Votes, the 
Senate shall chuse from them by Ballot the Vice President. 

4, The Congress may determine the Time of chusirig the Electors, and the 
Day on which they shall give their Votes; which day shall be the same 
throughort the United States. 

5. No Person except a natural born Citizen, or a Citizen of the United States 
at the time of the Adoption of this Constitution, shall be eligible to the Office 
_ of President; neither shall any Person be eligible to that Office who shall not 
have attained to the Age of thirty-five Years, and been fourteen Years a Resi- 
dent within the United States. 

6. In Case of the Removal of the President from Office, or of his Death, 
Resignation, or Inability to Discharge the Powers and Duties of the said 
Office, the same shall devolve on the Vice President, and the Congress may -by 
Law provide for the Case of Removal, Death, Resignation, or Inability, both 
of the President.and Vice President, declaring what Officer shall then act as 
President, and such Officer shall act accordingly, until the Disability be 

removed, or a President shall be elected. 

7. The President shall, at stated Times, receive for his Services, a Compensa- 
tion, which shall neither be increased nor diminished during the Period for 
which he shall have been elected, and he shall not receive within that Period 
any other Emolument from the United States, or any of them. 

8. Before he enter on the Execution of his Office, he shall take the following 
Oath or Affirmation :— 

“I do solemnly swear (or affirm) that I will faithfully execute the Office of 
“President of the United States, and will to the best of my Ability, preserve, 
‘protect and defend the Constitution of the United States.” 

Srorron. II. 1. The President shall be Commander in Chief of the Army 
and Navy of the United States, and of the Militia of the several States, when 
called into the actual Service of the United States; he may require the 
Opinion, in writing, of the principal Officer in each of the executive Depart- 
ments, upon any Subject relating to the Duties of their respective Offices, and 
he shall have Power to grant Reprieves and Pardons for Offences against the 
United States, except in Cases of Impeachment. 

2. He shall have Power, by and with the Advice and Consent of the Senate, 
to make Treaties, provided two thirds of the Senators present concur; and he 
shall nominate, and by and with the Advice and Consent of the Senate, shall 
appoint Ambassadors, other public Ministers and Consuls, Judges of the 
supreme Court, and all other Officers of the United States, whose Appoint. 
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ments are not herein otherwise provided for, and which shall be established by 
Law: but the Congress may by Law vest the Appointment of such inferior 
Officers, as they think proper, in the President alone, in the Courts of Law, or 
in the Heads of Departments. 

3. The President shall have Power to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall expire 
at the End of their next Session. 

Srecrion. III. He shall from time to time give to the Congress Information 
of the State of the Union, and recommend to their Consideration such Measures 
as he shall judge necessary and expedient; he may, on extraordinary Occasions, 
convene both Houses, or either of them, and in Case of Disagreement between 
~- them, with Respect to the time of Adjournment, he may adjourn them to such 
time as he shall think proper: he shall receive Ambassadors and other public 
Ministers; he shall take Care that the Laws be faithfully executed, and shall 
Commission all the officers of the United States. 

Section. IV. The President, Vice President and all civil Officers of the 
United States, shall be removed from Office on Impeachment ‘for, and Convic- 
tion of, Treason, Bribery, or other high Crimes and Misdemeanors. 


ARTICLE, III. 


Section. I. The judicial Power of the United States, shall be vested in 
one supreme Court, and in such inferior Courts as the Congress may from 
time to time ordain and establish. The Judges, both of the supreme and 
inferior Courts, shall hold their Offices during good Behavior, and shall, at 
stated Times, receive for their Services, a Compensation, which shall not be 
diminished during their Continuance in Office. 

Section. II. 1. The judicial Power shall extend to all Cases, in Law and 
Equity, arising under this Constitution, the Laws of the United States, and 
Treaties made, or which shall be made, under their Authority ;—to all Cases 
affecting Ambassadors, other public Ministers, and Consuls;—to all Cases 
of Admiralty and maritime Jurisdiction ;—to Controversies to which the 
United States shall be a Party ;—to Controversies between two or more States; 
—between a State and Citizens of another State*,—between Citizens of different 
States ;—between Citizens of the same State claiming Lands under Grants of 
different States, and between a State, or the Citizens thereof, and foreign Bas 
Citizens or Subjects. 

2. In all Cases affecting Ambassadors, other public Ministers and Consuls, 
and those in which a State shall be a Party, the supreme Court shall have 
original Jurisdiction. In all the other Cases before mentioned, the supreme 
Court shall have appellate Jurisdiction, both as to Law and Fact, with such 
Exceptions, and under such Regulations as the Congress shall make. 

3. The Trial of all Crimes, except in Cases of Impeachment, shall be by 
Jury ; and such Trial shall be held in the State where the said Crimes shall 
have been committed ; but when not committed within any Statė, the Trial 
shall be at such Place or Places as the Congress may by Law have directed. 

SECTION. III. 1. Treason against the United States, shall consist only in 


* Restricted by art. xi of Amendments to Const. Postea, 
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levying War against them, or in adhering to their Enemies, giving them Aid 
and Comfort. No Person shall be convicted of Treason unless on the Testimony 
` of two Witnesses to the same overt Act, or on-Confession in open Court. 
2. The Congress shall have Power to declare the Punishment of Treason, 
but no Attainder of Treason shall work Corruption of Blood, or Forfeiture 
except during the Life of the Person attainted. 


ARTICLE. IV. 


Section. I. Full Faith and: Credit shall be given in each State to the 

public Acts, Records, and judicial Proceedings of every other State. And the 

 Congress?may by general Laws prescribe the Manner in which such Acts, 
Records and Proceedings shall be proved, and the Effect thereof. ' 

Section. II. 1. The Citizens of each State shall be entitled to all Privileges 
and Immunities of Citizens in the several States. | | 

2. A Person charged in any State with Treason, Felony, or other Crime, 
who shall flee from Justice, and be found in another State, shall on Demand of- 
the executive Authority of the State from which he fled, be delivered up, to be 
removed to the State having Jurisdiction of the Crime. — 

3. No Person held to Service or Labour in one State, under the Laws thereof, 
escaping into another, shall, in Consequence of any Law or Regulation therein, 
be discharged from such Service or Labour, but shall be delivered up on Claim 
of the Party to whom such Service or Labour may be due. 

Section. IL. 1. New States may be admitted by the Congress into this 
Union; but no new State shall be formed or erected within the Jurisdiction of 
any other State; nor any State be formed by the Junction of two or more 
States, or Parts of States, without the Consent of the Legislatures of the 
States concerned as well as of the Congress. 

2. The Congress shall have Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property belonging to the 
United States; and nothing in this Constitution shall be so construed as to 
Prejudice any Claims of the United States, or of any particular State. 

Section. IV. The United States shall guarantee to every State in this 
Union a Republican Form of Government, and shall protect each of the 
against Invasion ; and on Application of the Legislature, or of the Executive 
(when the Legislature cannot be convened) against domestic Violence, 


ARTICLE, V. 


The Congress, whenever two-thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several States, shall call a Convention for 

- proposing Amendments, which, in either Case, shall be valid to all Intents 
and Purposes, as Part of this Constitution, when ratified by the Legislatures 
of three fourths of the several States, or by Conventions in three fourths 
thereof, as the one or the other Mode of Ratification may be proposed by the 
Congress; Provided that no Amendment which may be made prior to the 
Year one thousand eight hundred and eight shall in any Manner affect the 

~ first and fourth Clauses in the Ninth Section of the first Article; and that no 
State, without its Consent, shall be deprived of its equal Suffrage in the Senate. 
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1. All Debts contracted and Engagements entered into, before the Adoption 
of this Constitution, shall be as valid against the United States under this Con- 
stitution, as under the Confederation. 

2. This Constitution, and the Laws of the United States which shail” be 
made in Pursuance thereof; and all Treaties made, or which shall be made, 
under the authority of the United States, shall be the supreme Law of the 
Land; and the Judges in every State shall be bound thereby, any Thing in 

_the Constitution or Laws of any State to the Contrary notwithstanding. 

3. The Senators and Representatives before mentioned, and the Members of ` 
the several State Legislatures, and all executive and judicial Officers, both of 
the United States and of the several States, shall be bound by Oath or Affir- 
mation, to support this Constitution; but no religious Test shall ever be 
required as a Qualification to any Office or public Trust under the United 
States. 

ARTICLE, VII. 


The Ratification of the Conventions of nine States, shall be sufficient for 
the Establishment of this Constitution between the States so ratifying the 
Same. 

Done in Convention by the Unanimous Consent of the States present the 
Seventeenth Day of September in the Year of our Lord one thousand 
seven hundred and Highty seven and of the Independence of the United 
States of America the Twelfth IN WITNESS whereof We have here- 
unto subscribed our Names, 

GEO. WASHINGTON— . 
Presid’t and deputy from Virginia 


JoHN LANGDON, Gro: READ, 
NICHOLAS GILMAN, GUNNING BEDFORD, Jun’r, 
NATHANIEL GorHAM, Jonn DICKINSON, 
Rurus Kine, RICHARD BASSETT, 
Wm. SAWL. JOHNSON, Jaco: Broom, 
ROGER SHERMAN, JAMES M'HENRY, 
ALEXANDER Hamittron, Dan: or Sr. Taos. JENIFER, 
Wi: Livineston, Dan’L CARROLL, 

_ Davip BREARLEY, Jonn BLAIR, 
Wm. PATERSON, JAMES MADISON, Jr., g 
Jona. DAYTON, Wm. BLOUNT, 
B. FRANKLIN, Ricu’p DOBBS SPAIGHT, 
Tomas MIFFLIN, Hu. WILLIAMSON, 
Rost. MORRIS, J. RUTLEDGE, 
GEO: CLYMER, CHARLES COTESWORTH PINCKNEY, 
Tuo: FITZSIMONS, CHARLES PINCKNEY, 
JARED INGERSOLL, PIERCE BUTLER, 
JAMES WILSON, WILLIAM Few, 
Gouv: Morris, ABR. BALDWIN. 


Attest : WILLIAM JACKSON, Secretary. 


AMENDMENTS 


TO THE 


CONSTITUTION OF THE UNITED STATES. 


ani 


ARTICLE I. 


Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances. 
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ARTICLE II. 


A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear Arms, shall not be infringed. 


ARTICLE III. 


No Soldier shall, in time of peace be quartered in any house, without the 
consent of the Owner, nor in time of war, but in a manner to be prescribed by 
law. 

ARTICLE IV. 


The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, supported by Oath or affir- 
mation, and particularly describing the place to be searched, and the persons 
or things to be seized. - 


ARTICLE V. 


No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising 
in the land or: naval forces, or in the militia, when in actual service 
in time of War or public danger; nor shall any person be subject for the 
same offence to be twice put in jeopardy of life or limb; nor shall be com- 
pelled in any Criminal Case to be a witness agaihst himself, nor be deprived 
of life, liberty, or property, without due process of law; nor shall private 
property be taken for public use, without just compensation. : 
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ARTICLE VI, 


In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the. nature and cause of. the accusa- 
tion; to be confronted with the witnesses against him; to have Compulsory 
process for obtaining Witnesses in his favour, and to have the Assistance of 
Counsel for his defence. 
ARTICLE VII. 


In Suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a 
jary shall be otherwise re-examined in any Court of the United States, than 
according to the rules of the common law. 


ARTICLE VIII. 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 


ARTICLE IX. 


The enumeration in the Constitution, of certain rights, shall not be con- 
strued to deny or disparage others retained by the people. 


ARTICLE X. 


The powers not delegated to the United States by the Constitution, nor pro- 


hibited by it to the States, are reserved to the States respectively, or to the 


people. 
ARTICLE XI.* 


The Judicial power of the United States shall not be construed to extend to 
any suit in law or equity, commenced or prosecuted against one of the United 
States by Citizens of another State, or by Citizens or Subjects of any Foreign 
State. 

ARTICLE XII. 


The Electors shall meet in their respective states, and vote by ballot for 
President and Vice President, one of whom, at least, shall not be an inhabit- 
ant of the same State with themselves; they shall name in their ballots the 
person voted for as President, and in distinct ballots the person voted for as 
Vice President, and they shall make distinct lists of all persons voted for as 
President, and of all persons voted for as Vice President, and of the number 
of votes for each, which lists they shall sign and certify, and transmit sealed to 
the seat of the government of the United States, directed to the President of 
the Senate;—The President of the Senate shall, in presence of the Senate and 
House of Representatives, open all the certificates and the votes shall then be 
counted ;—The person having the greatest number of votes for President, 


a * See Const., art. iii., ¢ 2, clause 1. 
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shall be the President, if such number’ be a majority of the whole number of 
Electors appointed; and if no person have such majority, then from the per- 
sons having the highest numbers not exceeding three on the list of those voted 
for as President, the House of Representatives shall choose immediately, by 
ballot, the President. But in choosing the President, the votes shall be taken 
by States, the representation from each State having one vote; a quorum for , 
this purpose shall consist of a member or members from two-thirds of the | 
States, and a majority of all the States shall be necessary to a choice. And if ` 
the House of Representatives shall not choose a President whenever the right 
of choice shall devolve upon them, before the fourth day of March next fol- 
lowing, then the Vice President shall act as President, as in the case of the 
death or other constitutional disability of the President. The person having 
the greatest number of votes as Vice President, shall be the Vice President, if 
such number be a majority of the whole number of Electors appointed, and 
if no person have a majority, then from the two highest numbers on the list, 
the Senate shall choose the Vice President; a quorum for the purpose shall 
consist of two-thirds of the whole number of Senators, and a majority of the 
whole number shall be necessary to a choice. But no person constitutionally 
ineligible to the office of President shall be eligible to that of Vice President 


- of the United States. 


ARTICLE XIII. 


1. Neither slavery nor involuntary servitude, except as a punishment for 
crime, whereof the party shall have been duly convicted, shall exist within 
the United States at any place subject to their jurisdiction. 

2. Congress shall have power to enforce this article by appropriate legisla- 
tion. 


ARTICLE XIV. 


SECTION 1. All persons born or naturalized in the United States, and sub- 
ject to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty or property, without due 
process of law, nor deny to any person within its jurisdiction the equal pro- 
tection of the laws. 

Srcrion 2. Representatives shall be apportioned amdng the several States 
according to their respective numbers, ccunting the whole number of persons 
in each State, excluding Indians not taxed. But when the right to vote at 
any election for the choice of electors for President and Vice President of the 
United States, Representatives in Congress, the executive and judicial officers 
of a State, or the members of the legislature thereof, is denied to any of the 
male inhabitants of such State, being twenty-one years of age and citizdns of 
the United States, or in any way abridged except for participation in rebellion 
or other crime, the basis of representation therein shall be reduced in the pro- 
portion which the number of such male citizens shall bear to the whole num- 
ber of male citizens twenty-one years of age in such State. 
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Srction 8. No person shall be a Senator or Representative in Congress, or 
elector for President and Vice-President, or hold any office, civil or military, 
under the United States, or under any State, who having previously taken an 
oath, as a member of Congress, or as an officer of the United States, or as a 
member of any State Legislature, or as an executive or judicial officer of any 
State, to support the Constitution of the United States, shall have engaged in. 
insurrection or rebellion against the same, or given aid or comfort to the 
enemies thereof. But Congress may by a vote of two-thirds of each House 
remove such disability. 

SECTION 4. The validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties for ser- 
vices in suppressing insurrection or rebellion, shall not be questioned. But 
neither the United States nor any State shall assume or pay any debt or obli- 
gation incurred in aid of insurrection or rebellion against the United States: 
or any claim for the loss or emancipation of any slave; but all such debts, 
obligations and claims shall be held illegal and void. Va 

SECTION 5. The Congress shall have power to enforce by appropriate legis- 
lation the provisions of this article. 


A DECLARATION 


OF THE 


PEOPLE OF VIRGINIA, 


REPRESENTED IN CONVENTION AT THE CITY OF WHEELING, 
THURSDAY, JUNE 18, 1861. 


The true purpose of all government is to promote the welfare and provide 
for the protection and security of the governed, and when any form or organ- 
ization of government proves inadequate for, or subversive of this purpose, 
it is the right, it is the duty of the latter to abolish it. The Bill of Rights of 
Virginia, framed in 1776, re-affirmed in 1830, and again in 1851, expressly 
reserves this right to a majority of her people. The act of the General 
Assembly, calling the Convention which assembled at Richmond in February 
last, without the previously expressed consent of such majority, was therefore 
a usurpation; and the Convention thus called has not only abused the powers 
nominally entrusted to it, but, with the connivance and active aid of the 
executive, has usurped and exercisel other powers, to the manifest injury of 
the people, which, if permitted, will inevitably subject them to a military 
despotism. 
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_ The Convention, by its pretended “ordinances, has’required the people of 
Virginia to separate from and wage war against the government of the United 
States, and against citizens of neighboring States, with whom they have here- 
tofore maintained friendly, social and business relations : 

Tt has attempted to subvert the Union founded by Washington and his co. 
patriots, in the purer days of the republic, which has conferred unexampled 
prosperity upon every class of citizens, and upon every section of the country: 

It has attempted to transfer the allegiance of the people to an illegal con- 
federacy of rebellious States, and required their submission to its pretended 
edicts and decrees : 

It has attempted to place the whole military force and military operations 
of the Commonwealth under the control and direction of such confederacy, 
for offensive as well as defensive purposes: 

It has, in conjunction with the State executive, instituted wherever their 
usurped power extends, a reign of terror intended to suppress the free expres- ~ 
sion of the will of the people, making elections a mockery and a fraud: 

The same combination, even before the passage of the pretended ordinance 

sw of secession, instituted war by the seizure and appropriation of the property 
of the Federal Government, and by organizing and mobilizing armies, with 
the avowed purpose of capturing or destroying the Capital of the Union: 

They have attempted to bring the allegiance of the people of the United 
States into direct conflict with their subordinate allegiance to the State, thereby : 
making obedience to their pretended ordinances, treason against the former. 

We, therefore, the delegates here assembled in Convention to devise such 
measures and take such action as the safety and welfare of the loyal citizens 
of Virginia may demand, having maturely considered the premises, and view- 
ing with great concern the deplorable condition to which this once happy 
Commonwealth must be reduced unless some regular adequate remedy iym 
speedily Adopted, and appealing to the Supreme Ruler of the Universe for the 
rectitude of our intentions, do hereby, in the name and on the behalf of the 
good people of Virginia, solemnly declare that the preservation of their dear- 
est rights and liberties and their security in person and property, imperatively 
demand the reorganization of. the government of the Commonwealth, and that 
all acts of said Convention and Executive, tending to separate this Common- 
wealth from the United States, or to levy and carry on war against them, are 
without authority .and void ; and that the offices of all who adhere to the 
said Convention and Executive, whether legislative, executive or judicial, are 
vacated. 


CONSTITUTION OF WEST VIRGINIA, 


ARTICLE I. 
The State. 


1. The State of West Virginia shall be and remain one of the United States 
of America, The Constitution of the United States, and the laws and treaties 
made in pursuance thereof, shall be the supreme law of the land. 

2. The following counties, formerly parts of the State of Virginia, shall be 
included in, and form part of, the State of West Virginia, namely: The 
counties of Hancock, Brooke, Ohio, Marshall, Wetzel, Marion, Monengalia, 
Preston, Taylor, Pleasants, Tyler, Ritchie, Doddridge, Harrison, Wood, Jack- 
son, Wirt, Roane, Calhoun, Gilmer, Barbour, Tucker, Lewis, Braxton, Upshur, 
Randolph, Mason, Putnam, Kanawha, Clay, Nicholas, Cabell, Wayne, Boone, 
Logan, Wyoming, Mercer, McDowell, Webster, Pocahontas, Fayette, Raleigh, 
Greenbrier and Monroe. 

And if a majority of the votes cast at the election or elections held, as pro- 
vided in the schedule hereof, in the district composed of the counties of 
Pendleton, Hardy, Hampshire, and Morgan, shall be in favor of the adoption 
of this Constitution, the said four counties shall also be included in, and form 
part of, the State of West Virginia; and if the same shall be so included, and a 
majority of the votes cast at the said election or elections, in the district com- 
posed of the counties of Berkeley, Jefferson, and Frederick, shall be in favor 
of the adoption of this Constitution, then the three last mentioned counties 
shall also be included in, and form part of, the State of West Virginia. 

The State of West Virginia shall also include so much of the bed, banks, 
and shores of the Ohio river as heretofore appertained to the State of Virginia; 
and the territorial rights and property in, and the jurisdiction of whatever 
nature over, the said bed, banks,and shores heretofore reserved by, or vested 
in, the State of Virginia, shall vest in, and be hereafter exercised by, the State 
of West Virginia. 

3. The powers of Government reside in all the citizens of the State, and can 
be rightfully exercised only in accordance with their will and appointment. 

4. The Legislative, Executive, and Judicial Departments of the Government 
shall be separate and distinct. Neither-shall exercise the powers properly be- 
longing to either of the others. No person shall be invested with or exercise 
the powers of more than one of them at the same time. 

5. Writs, grants, and commissions issued under state authority, shall run in 
the name of, and official bonds shall be made payable to, The State of West 
‘Virginia. Indictments shall conclude, “against the tee and dignity of the 
State of West Virginia.” 

6. The citizens of the State are the citizens of ie United States residing 
therein; but no person in the military, naval, or marine service of the United 
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States shall be deemed a resident of this State by reason of being stationed 
therein. 

A Every citizen shall be entitled to equal fopresen ition in the Government, 
and in all apportionments of representation, equality of numbers of those 
entitled thereto shall, as far as practicable, be preserved. 


ARTICLE II. 
Bill of Rights. 


1. The privilege of the writ of habeas corpus shall not be aa except 
when in time of invasion, insurrection, or other public danger, the public 
safety may require it. No person shall be held to answer for treason, felony, 
or other crime not cognizable by a justice, unless on presentment or indictment 
of a grand jury. No bill of attainder, ex post facto law, or law impairing the 
obligation of a contract, shall be passed. 

2. Excessive bail shall not be required, or excessive fines imposed, or cruel 
and unusual punishments inflicted. Penalties shall be proportioned to the 
character and degree of the offense. No person shall be compelled to be a 
witness against himself, or be twice put in jeopardy for the same offense. 

3. The right of the citizens to be secure in their houses, persons, papers, and 
effects, against unreasonable searches and seizures, shall not be violated. No 
warrant shall issue but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched, and the persons and things 
to be seized. 

4, No law abridging freedom of speech or of the press shall be passed : but 
the legislature may provide for the restraint and punishment of the publishing 
and vending of obscene bodks, papers, and pictures, and of libel and defama- 
tion of character, and for the recovery, in civil actions, by the aggrieved party, 
of suitable damages for such libel or defamation. Attempts to justify and 
uphold an armed invasion of the state, or an organized insurrection therein, 
during the continuance of such invasion or insurrection, by publicly speaking, 
writing or printing, or by publishing or circulating such writing or printing, 
may be, by law, declared a misdemeanor, and punished accordingly. 

5. In prosecutions and civil suits for libel, the truth may be given in evi- 
dence; and if it shall appear to the jury that the matter charged as libelous 
is true, and was published with good motives Peg for justifiable ends, the ver- 
dict shall be for the defendant. 

-~ 6. Private property shall not be taken for public use without just compen- 
sation. No person, in time of peace, shall be deprived of life, liberty, or 
property, without due process of law. The military shall be subordinate to 
the civil power. 

- 7. In suits at common law, where the value in controversy exceeds twenty 
dollars, the right of trial by jury, if required by either party, shall be pre- 
served. No fact tried by a jury shall be otherwise re-examined in any case 
than according to the rules of the common law. 

8. The trial of crimes and misdemeanors, unless herein otherwise provided, 
shall be by jury, and shall be held publicly and without unreasonable delay, 
in the county where the alleged offense was committed, unless upon petition, of 


/ 


~ 


22 l CONSTITUTION OF WEST VIRGINIA, 


the accused and for good cause shown, or in consequence of the existence of 
war or insurrection in such county, it is removed to, or instituted in, some 
other county. In all such trials the accused shall be informed of the character 
and cause of the accusation, and be confronted with the witnesses against him, 
and shall have the assistance of counsel for his defense, and compulsory pro- 
cess for obtaining witnesses in his favor. 

9. No man shall be compelled to frequent or support any religious worship, 
place, or ministry whatsoever; nor shall any man be enforced, restrained, 
molested, or burthened in his body or goods, or otherwise suffer, on account of 
his religious opinions or belief; but all men shall be free to profess, and by 
argument to maintain, their opinions in matters of religion, and the same 
shall in no wise affect, diminish, or enlarge their civil capacities. And the 
legislature shall not prescribe any religious test whatever; or confer any pe- 
culiar privileges or advantages on any sect or denomination; or pass any law 
requiring or authorizing any religious society, or the people of any district 
within this state, to levy on themselves or others, any tax for the erection or 
repair of any house for public worship, or for the support of any church or 
ministry; but it shall be left free to every person to select his religious in- 
structor, and to make for his support such private contract as he shall please. 

10. Treason against the state shall consist only in levying war against it, or 
in adhering to its enemies, giving them aid and comfort. No person shall be 
convicted of treason unless on the testimony of two witnesses to the same 
overt act, or on confession in open court. ‘Treason shall be punished, accord- 
ing to the character of the acts committed, by the infliction of one or more of 
the penalties of death, imprisonment, fine, or confiscation of the real and per- 
sonal property of the offender, as may be prescribed by law. 


ARTICLE III. 
Elections and Officers. 


1. The white male citizens of the State shall be entitled to vote at all elec- 
tions held within the election districts in which they respectively reside ; but 
no person who is a minor, or of unsound mind, or a pauper, or who is under 
conviction of treason, felony, or bribery in an election, or who has not been 
a resident of the State for one year, and of the county in which he offers to 
vote for thirty days, next preceding such offer, shall be permitted to vote while 
such disability continues. * No person who, since the first day of June, one 
thousand eight hundred and sixty-one, has given, or shall give, voluntary aid 
or assistance to the rebellion against the United States, shall be a citizen of 
this State, or be allowed to vote at any election therein,-unless he has volun- 
teered into the military or naval service of the United States, and has been, 
or shall be, honorably discharged therefrom. 

2. In all elections by the people the mode of voting shall be by ballot. 

8. No voter, during the continuance of an election at which he is entitled to 
vote, or during the time necessary and convenient for going to and returning 
from the same, shall be subject to arrest upon civil process, or be liable to 


* The last sentence of Section 1, of Article III, was added by amendment taking effect May 24, 1866. 
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attend any court or judicial proceeding as suitor, juror, or witness; or to work 
upon the public roads; or, except in time of war or public danger, to render 
military service. 

4. No persons, except citizens entitled to vote, shall be elected or appointed 
to any State, county, or municipal office. Judges must have attained the age 
of thirty-five years, the Governor the age of thirty years, and the Attorney- 
General and Senators the age of twenty-five years, at the beginning of their 
respective terms of service; and must have been citizens of the State for five 
years next preceding, or at the time this Constitution goes into operation. 

5, Every person elected or appointed to any office or trust, civil or military, 
shall, before proceeding to exercise the authority or discharge the duties of the 
same, make oath or affirmation that he will support the Constitution of the 
United States, and the Constitution of this State; and every citizen of this 
State may, in time of war, insurrection, or public dangér, be required by law 
to make the like oath or affirmation, upon pain of suspension of his right of 
voting and holding office under this Constitution. 

6. All officers elected or appointed under this Constitution may be removed 
from office for misconduct, incompetence, neglect of duty, or other causes, in 
such manner as may be prescribed by general laws; and unless so removed, 
shall continue to discharge the duties of their respective offices, until their suc- 
cessors are elected or appointed and qualified. 

7. The general elections of state and county officers, and of members of the 
legislature, shall be held on the fourth Thursday of October. The terms of such 
officers and members, not elected or appointed to fill a vacancy, shall, unless 
herein otherwise provided, begin on the first day of Janvary next succeeding 
their election. Elections to fill vacancies shall be for the unexpired term. 
Vacancies shall be filled in such manner as may be prescribed by law. 

8. The legislature, in cases not provided for in this Constitution, shall pre- 
scribe, by general laws, the terms of office, powers, duties, and compensation of 
all public officers and agents, and the manner in which they shall be elected, 
appointed, and removed. 

9. No extra compensation shall be granted or allowed to any pubie officer, 
agent, or contractor, after the services shall have been rendered, or the contract 
entered into. Nor shall the salary or compensation of any public officer be 
increased or diminished during his term of office. 

10. Any officer of the state may be impeached for maladministration, cor- 
ruption, incompetence, neglect of duty, or any high crime or misdemeanor. 
The House of Delegates shall have the sole power of impeachment. The 
Senate shall have the sole power to try impeachments. When sitting for that 
purpose, the Senators shall be on oath or affirmation; and no persons shall be 
convicted without the concurrence of two-thirds of the members present. 
Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold any office of honor, trust, or profit, 
under the state; but the party convicted shall, nevertheless, be liable and 
subject to indictment, trial, judgment, and punishment, according to law. The 
Senate may sit during the recess of the legislature, for the trial of impeach- 
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11. Any citizen of this state, who shall, after the adoption of this Constitu- 
tion, either in or out of the state, fight a duel with deadly weapons, or send or 
accept a challenge so to do; or who shall act as a second, or knowingly aid or 
assist in such duel, shall ever thereafter be incapable of holding any office of 
honor, trust, or profit, under this state. 

12. The legislature may provide for a registry of voters. They shall pre- 
scribe the manner of conducting and making returns of elections, and of 
determining contested elections; and shall pass such laws as may be necessary 
and proper to prevent intimidation, disorder, or violence, at the polls, and cor- 
ruption or fraud, in voting. 


- ARTICLE IV. 


Legislature. 


1. The legislative power shall be vested in a Senate and House of Delegates. 
The style of their acts shall be, “Be it enacted by the Legislature of West 
Virginia.” 

2. The Senate shall be composed of eighteen and the House of Delegates of 
forty-seven members, subject to be increased according to the provisions herein- 
after contained. . 

3. The term of office of Senators shall be two years, and that of Delegates 
one year. The Senators first elected shall divide themselves into two classes, 
one Senator from every district being’ assigned to each class; and of these 
classes, the first, to be designated by lot in such manner as the Senate may 
determine, shall hold their offices for one year, and the second for two years; 
so that after the first election one-half of the Senators shall be elected an- 
nually. 

4. For the election of Senators, the State shall be divided into nine Senato- 
rial Districts; which number shall not be diminished, but may be increased as 
hereinafter provided. Every district shall choose two Senators, but after the 
first election both shall not be chosen from the same county. The districts 
shall be equal, as nearly as practicable, in white population, according to the 
returns of the United States census. They shall be compact, formed of con- 
tiguous territory, and bounded by county lines. After every such census, the 
legislature shall alter the Senatorial districts, so far as may be necessary to 
make them conform to the foregoing provisions. 

5. Any Senatorial District may at any time be divided, by county isa or 
otherwise, into two sections, which shall be equal, as nearly as practicable, in 
white population. If such division be made, each section shall elect one of 
the Senators for the district; and the Senators so elected shall be classified in 
such manner as the Senate may determine. 

6. Until the Senatorial Districts are altered by the Legislature after the 
next census, the counties of Hancock, Brooke, and Ohio shall constitute the 
first Senatorial District; Marshall, Wetzel, and Marion the second; Monon- 
galia, Preston, and Taylor the third; Pleasants, Tyler, Ritchie, Doddridge, and 
Harrison the fourth; Wood, Jackson, Wirt, Roane, Calhoun, and Gilmer the 
fifth; Barbour, Tucker, Lewis, Braxton, Upshur, and Randolph the sixth; 
Mason, Putnam, Kanawha, Clay, and Nicholas the seventh; Cabell, Wayne, 
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Boone, Logan, Wyoming, Mercer, and McDowell the eighth; and Webster, 
Pocahontas, Fayette, Raleigh, Greenbrier, and Monroe the ninth. 

7. For the election of Delegates, every county containing a white popula- 
tion of less than half the ratio of representation for the House of Delegates, 
shall, at each apportionment, be attached to some contiguous county or coun- 
ties, to form a Delegate District. 

8. When two or more counties are formed into a Delegate District, the 
Legislature shall provide by law that the Delegates to be chosen by the voters 
of the District shall be, in rotation, residents of each county, for a greater or 
less number of terms, proportioned, as ‘nearly as can be conveniently done, to 
the white population of the several counties in the District. 

9, After every census the Delegates shall be apportioned as follows: 

The ratio of representation for the House of Delegates shall be ascertained 
by dividing the whole white population of the State by the number of which 
the House is to consist, and rejecting the ‘fraction of a unit, if any, resulting 
from such division. . 

_ Dividing the white population of every Delegate District, and of every 
county not included in a Delegate District, by the ratio thus ascertained, there 
shall be assigned to each a number of Delegates equal to the quotient obtained 
by this division, excluding the fractional remainder. 

The additional Delegates necessary to make up the number of which the 
House is to consist, shall then be assigned to those Delegate Districts, and 
counties not included in a Delegate District, which would otherwise have the 
largest fractions unrepresented. But every Delegate District and county not 
included in a Delegate District, shall be entitled to at least one Delegate. 

10. Until a new apportionment is declared, the counties of Pleasants and 
Wood shall form the first Delegate District; Calhoun and Gilmer the second ; 
Clay and Nicholas the third; Webster and Pocahontas the fourth; Tucker 
and Randolph the fifth; and McDowell, Wyoming, and Raleigh the sixth. 
The first Delegate District shall choose two Delegates, and the other five, one 
each. 

11? The Delegates to be chosen by the first Delegate District shall, for the 
first term, both be residents of the county of Wood; and for the second term, 
one shall be a resident of Wood, and the other of Pleasants county; and.so 
in rotation. The Delegate to be chosen by the second Delegate District shall, 
for the first term, be a resident of Gilmer, and for the second, of .Calhoun 
county. The Delegate to be chosen by the third Delegate District shall, for 
the first two terms, be a resident of Nicholas, and for the third term, of Clay 
county. The Delegate to be chosen by the fourth Delegate District shall, for 
the first two terms, be a resident of Pocahontas, and for the third term, of 
Webster county. The Delegate to be chosen by the fifth Delegate District 
shall, for the first three terms, be a resident of Randolph, and for the fourth 
term, of Tucker county. And the Delegate to be chosen by the sixth Dele- 
gate District shall, for the first term, be a resident of Raleigh, for the second 
term of Wyoming, for the third term of Raleigh, for the fourth term of 
Wyoming, and for the fifth term of McDowell county; and so, in each case, 
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12. Until a new apportionment is declared, the apportionment of Delegates 
to the counties not included in Delegate Districts shall be as follows: 

To Barbour, Boone, Braxton, Brooke, Cabell, Doddridge, Fayette, Hancock, 
Jackson, Lewis, Logan, Mason, Mercer, Putnam, Ritchie, Roane, Taylor, 
Tyler, Upshur, Wayne, Wetzel, and Wirt counties, one Delegate each. . 

To Harrison, Kanawha, Marion, Marshall, Moncngene, and Preston coun- 
ties, two Delegates each. 

To Ohio county, three Delegates. 

To Greenbrier and Monroe counties together, three Delegates : of whom, for 
the first term, two shall be residents of Greenbrier, and one of Monroe county ; 
and for the second term, two shall be residents of Monroe and one of Green- 
brier county; and so in rotation. 

18. - If the counties of Pendleton, Hardy, Hampshire, and Morgan become 
part of this State, they shall, until the next apportionment, constitute the 
tenth Senatorial District, and choose two Senators. And if the counties of 
Frederick, Berkeley, and Jefferson become part of this State, they shall, until 
the next apportionment, constitute the eleventh Senatorial District, and choose 
two Senators. And the number of the Senate shall be, in the first case, 
twenty, and in the last, twenty-two, instead of eighteen. 

14. If the seven last named counties become part of this State, the appor- 
tionment of Delegates to the same shall, until the next apportionment, be as 
follows: to Pendleton and Hardy, one each; to Hampshire, Frederick, and 
Jefferson, two each; and the counties of Morgan and Berkeley shall form the 
seventh Delegate District and choose two Delegates; of whom, for the first 
term, one shall be a resident of Berkeley and the other of Morgan county ; 
and for the second term, both shall be residents of Berkeley county; and so 
in rotation. ~ 

But if the counties of Pendleton, Hardy, Hampshire, and, Morgan become 

-part of this State, and Frederick, Berkeley, and Jefferson do not, then Pendle- 
ton, Hardy, and Morgan counties shall each choose one Delegate, and Hamp- 
shire two, until the next apportionment. 

The number of the House of Delegates shall, instead of forty-seven, be in 

the first case fifty-seven, and in the last, fifty-two. 
, 15. The arrangement of the Senatorial and Delegate Districts, and appor- 
tionment of Delegates, shall hereafter be declared by law, as soon as possible 
after each succeeding census taken by authority of the United States. When 
so declared, they shall apply to the first general election for members of the 
Legislature to be thereafter held, and shall continue in force, unchanged, until 
such districts are altered and Delegates apportioned under the succeeding 
census. 

16. Additional TE may be admitted into and become part of this State 
with the consent of the Legislature. And in such case, provision shall -be 
made by law for the representation of the white population thereof in the 
Senate and House of Delegates, in conformity with the principles set forth in 
this Constitution. And the number of members of which each branch of the 
Legislature is to consist, shall thereafter be increased by the representation 
assigned to such additional territory. 
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17. No person shall be a member of the Legislature who shall not have 
resided within the district or county for which he was chosen one year next 
preceding his election; and if a Senator or Delegate remove from the district 
or county for which he was chosen, his office shall be thereby vacated. 

18. No person holding an office of profit under this State or the United 
States, shall be a member of the Legislature. 

19. No person who may have collected, or been entrusted with public 
money, whether State, county, township, or municipal, shall be eligible to the 
Legislature, or to-any office of honor, trust, or profit, until he shall have duly 
accounted for and paid over such money according to law. 

20. The Legislature shall meet once in every year, and not oftener, unless 
convened by the Governor. The regular sessions shall begin on the third 
Tuesday of: January. 

21. The Governor may convene the Legislature by proclamation, whenever 
in his opinion, the public safety or welfare shall require it. It shall be his 
duty to convene them on application of a majority of the members elected to 
each branch. 

22. The Seat of Government shall be at the city of Wheeling, until a per- 
manent Seat of Government be established by law. 

23. When, for any cause, the Legislature, in the opinion of the Governor, 
cannot safely meet at the Seat of Government, the Governor, by proclama- 
tion, may convene them at another place. 

24. No session of the Legislature, after the first, shall continue longer than 
forty-five days, without the concurrence of three-fourths of the members 
elected to each branch. 

25. Neither branch, during the session, shall adjourn for more than two 
days, without the consent of the other. Nor shall either, without such consent, 
adjourn to any other place than that in which the Legislature is then sitting. 

26. Each branch shall be the judge of the elections, qualifications, and 
returns of its own members. 

27. A majority of each branch shall constitute a quorum to do -business. 
But a smaller number may adjourn from day to day, and compel the attend- 
ance of absent members, in such manner as shall be prescribed by law. 

28. The Senate shall choose from their own body a President, and the 
House of Delegates one of their own number as Speaker. -Each branch shall 
appoint its own officers and remove them at pleasure; and shall determine its 
own rules of proceeding. 

29.. Each branch may punish its own members for disorderly behavior; and, 
with the concurrence of two-thirds of the members present, expel a member, 
but not a second time for the same offense. 

30. Each branch shall have the power necessary to provide for its own 
safety, and the undisturbed transaction of its business; and may punish, by 
imprisonment, any person not a member, for disrespectful behavior in its 
presence, obstructing any of its proceedings, or any of its officers in the dis- 
charge of his duties, or for any assault, threatening, or abuse of a member for 
words spoken in debate. But such imprisonment shall not extend beyond the 
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termination of the session, and shall not prevent the punishment of any 
offense by the ordinary course of law. 

81. For words spoken in debate, or any report, motion, or proposition made, 
in either branch, a member shall not be questioned in any other place. 

32. Members of the Legislature shall, in all cases except treason, felony, 
and breach of the peace, be privileged from arrest during the session, and for 
ten days before and after the same. 

38. Senators and Delegates shall receive for their services a compensation 
not exceeding three dollars a day during the session of the Legislature, and 
also ten cents for every mile they shall travel in going to and returning from 
the place of meeting by the most direct route. The President of the Senate 
and Speaker of the House shall, respectively, receive an additional compensa- 
tion of two dollars a day. | 

34. Bills and resolutions may originate in either branch, to be passed, 
amended, or rejected by the other. 

35. No bill shall become a law until it has been fully and distinctly read 
on three different days in each branch; unless in cases of urgency, three- ` 
fourths of the members present dispense with this rule. 

36. No law shall embrace more than one object, which shall be expressed 
in its title. 

37. Qn the passage of every bill the vote shall be taken by yeas and nays, 
and be entered on the journal; and no bill shall be passed by either branch 
without the affirmative vote of a majority of the members elected thereto. 

38. The presiding officer of each branch shall sign, before the close of the 
session, all bills and joint resolutions passed by the Legislature. 

39. Each branch shall keep a journal of its proceedings, and cause the same 
to be published from time to time; and the yeas and nays on any question, if 
called for by one-fifth of those present, shall be entered on the journal. 
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ARTICLE V. 
Executive. 


1. The chief Executive power shall be vested in a Governor, who shall be 
elected by the voters of the State, and hold his office for the term of two years, 
to commence on the fourth day of March next succeeding his election. The 
person acting as Governor shall not be elected or appointed to any other office 
during his term of service. 

2. The Governor shall reside at the seat of Government; shall receive two 

-thousand dollars for each year of his service, and during his continuance in 
office shall receive no other emolument from this or any other Government. 

3. The Governor shall be commander-in-chief of the military forces of the 
State; shall have power to call out the militia to repel invasion, suppress 
insurrection, and enforce the execution of the laws; shall conduct in person, 
or in suchè manner as may be prescribed by Jaw, all intercourse with other 
States; and during the recess of the Legislature shall fill temporarily all 
vacancies in office, not provided for by this Constitution or the Legislature, by 
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commissions to expire at the end of thirty days after the commencement of 
the succeeding session of the Legislature. He shall take cāre that the laws 
be faithfully executed ; communicate to the Legislature at each session there- 
of the condition of the State, and recommend to their consideration such 
measures as he may deem expedient. He shall have power to remit fines. and 
penalties in such cases and under such regulations as may be prescribed by 
law; to commute capital punishment; and, except when the prosecution has 
been carried on by the House of Delegates, to grant reprieves and pardons 
after conviction ; but he shall communicate to the Legislature, at each session, 
the particulars of every case of fine or penalty remitted, of punishment com- 
muted, and of reprieve or pardon granted, with his reasons for remitting, com- 
muting, or granting the same. 

4, The Governor may require information in writing from the officers of the 
Executive Department, upon any subject pertaining:to their respective offices ; ; 
and also the opinion in writing of the Attorney General upon any question of 
law relating to the business of the Executive Department. 

5. Returns of the election of Governor shall be made, in the manner and 
by the persons designated by the Legislature, to the Secretary of the State, 
who shall deliver them to the Speaker of the House of Delegates on the first 
day of the next session of the Legislature. The Speaker shall, within ten 
days thereafter, in the presence of a majority of each branch of the Legisla- 
ture, open the said returns, when the votes shall be counted. The person hav- 
ing the highest number of votes, if duly qualified, shall be declared elected ; 
but if two or more have the highest and an equal number of votës, one of 
them shall thereupon be chosen Governor by the joint vote of the two branches. 
Contested elections for Governor shall be decided by a like vote, and the mode 
of proceeding in such cases shall be prescribed by law. 

6. In case of the removal of the Governor from office, or of: his death, fail- 
ure to qualify within the time prescribed by law, resignation, removal from the 
seat of Government, or inability to discharge the duties of the office, the said 
office, with its compensation, duties, and authority, shall devolve upon the Pres- 
ident of the Senate; and in case of his inability or failure from any cause to 
act, on the Speaker of the House of Delegates. The Legislature shall pro- 
vide by law for the discharge of the Executive functions in other necessary 
cases. 

T. A Secretary of the State, a Treasurer, and an Auditor shall be elected at 
the same time, and for the same term, as the Governor. Their duties shall be 
prescribed by law. The Secretary of the State shall receive thirteen hundred, 
the Treasurer fourteen hundred, and the Auditor fifteen hundred dollars, per 
annum. 

5. The Governor shall nominate, and by and with the advice and consent of 
the ae appoint all military nen above the rank of colonel. 


ARTICLE VI. 
Judiciary. 
1. The judicial power of the State shall be vested in a supreme court of 
appeals and circuit courts, and such inferior tribunals as are herein authorized. 
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2. The State shall be divided into nine circuits. The counties of Hancock, 

Brooke, Ohio, and Marshall shall constitute the first; Monongalia, Preston, 
Tucker, and Taylor, the second; Marion, Harrison, and Barbour, the third; 
Wetzel, Tyler, Pleasants, Ritchie, Doddridge, and,Gilmer, the fourth; Ran- 
dolph, Upshur, Lewis, Braxton, Webster, and Nicholas, the fifth; Wood, Wirt, 
Calhoun, Roane, Jackson, and Clay, the sixth; Kanawha, Mason, Putnam, and, 
Fayette, the seventh; Cabell, Wayne, Boone, Logan, Wyoming, and Raleigh, 
the eighth ; and Pocahontas, Greenbrier, Monroe, Mercer, and McDowell, the 
ninth. ,If the counties of Pendleton, Hardy, Hampshire, and Morgan become 
a part of the State, they shall constitute another circuit, to be called the tenth- 
And if the counties of Frederick, Berkeley, and Jefferson become a part of 
this State, they shall constitute the eleventh circuit. 
, 3. The Legislature may, from time to time, re-arrange the circuits; and 
‘after the expiration of five years from the time this Constitution goes into 
operation, and thereafter, at periods of ten years, may increase or diminish the 
number of circuits, or the number of courts in a year, as ' necessity may 
require. 

4. For each circuit, a Judge shall be elected by the voters thereof, who shall 
hold his office for the term of six years. During his continuance in office he 
shall reside in the circuit of which he is Judge. 

5. A circuit court shall be held in every county at least four times a year, 
unless otherwise provided by law in pursuance of the third section of this 
Article. The Judges may be required or authorized to hold the courts of their 
respective circuits alternately, and a Judge of one circuit to hold a court in 
any other circuit. 

6. The circuit court shall have the supervision and control of all proceed- 
ings before justices and other inferior tribunals, by mandamus, prohibition, or 
certiorari. They shall, except in cases confided exclusively by this Constitu- 
tion to some other tribunal, have original and general jurisdiction of all mat- 
ters at law, where the amount in controversy, exclusive of interest, exceeds 
twenty dollars, and of all cases in equity, and of all crimes and misdemean- 
ors. They shall have appellate jurisdiction in all cases, civil and criminal, 
where an appeal, writ of error, or supersedeas may be allowed to the judgment 
or proceedings of any inferior tribunal, They shall also have such other 
jurisdiction, whether supervisory, original, appellate, or concurrent, as may be 
prescribed by law. 

7. The Supreme Court of Appeals shall consist of three judges, any two of 
whom shall be a quorum. They shall be elected by the voters of the State, 
and shall hold their offices for the term of twelve years; except that of those 
first elected, one, to be designated by lot in such manner as they may deter- 
mine, shall hold his office for four years; another, to be designated in like 
manner, for eight years; and the third for twelve years; so that one shall be 
elected every four years after the first election. 

8. The Supreme Court of Appeals shall have original jurisdiction in cases 
of habeus corpus, mandamus, and prohibition. It shall have appellate jurisdic- 
tion in civil cases where the matter in controversy, exclusive of costs, is of 
greater value or amount than two hundred dollars; in controversies concern- 
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ing the title or boundaries of land, the probate of wills, the appointment or 
qualification of a personal representative, guardian, committee, or curator, or 
concerning a mill, road, way, ferry, or landing, or the right of a corporation 
or county to levy tolls or taxes ; and also in cases of habeas corpus, mandamus: 
and prohibition, and cases involving freedom, or the constitutionality of a law- 
It shall have appellate jurisdiction imctriminal cases where there has been a 
conviction for felony or misdemeanor in a circuit court, and such other appel- 
late jurisdiction in both civil and criminal cases as may be prescribed by law. 

9. When a judgment or decree is reversed or affirmed by the Supreme 
Court of Appeals, every point made and distinctly stated in writing in the 
cause, and fairly arising upon the record of the case, shall be considered and 
decided, and the reasons therefor shall be concisely and briefly stated in 
writing, and preserved with the records of the case. ' 

10. When any Judge of the Court of Appeals is so situated in regard to 
any case pending before it, as to make it improper for him to aid in the trial 
of the same, or is'under any other disability, the remaining Judges may call to 
their assistance a Judge of the circuit court, who shall act as a Judge of the ` 
Court of Appeals in the cases to which such disability relates. 

11. Judges shall be commissioned by the Governor. The salary of a Judge 
of the Supreme Court of Appeals shall be two thousand, and that of a Judge 
of a circuit court eighteen hundred dollars per annum, and each shall receive 
the same allowance for necessary travel, as members of the Legislature. 

12. No Judge, during his term of service, shall hold any other office, 
appointment, or public trust, under this or any other government, and the 
acceptance thereof shall vacate his judicial office; nor shall he, during his 
continuance therein, be eligible to any political office. 

13. Judges may be removed from office for misconduct, incompetence, or 
neglect of duty, or on conviction of an infamous offense, by the concurrent 
vote of a majority of all the members elected to each branch of the Legisla- 
ture, and the cause of removal shall be entered on the journals. The Judge, 
against whom the Legislature may be about to proceed, shall receive notice 
thereof, accompanied by a copy of the causes alleged for his removal, at least 
twenty days before the day on which either branch of the Legislature shall 
act thereon. 

14. The officers of the Supreme Court of Appeals shall be appointed by the 
Court, or by the Judges thereof in vacation. Their duties, compensation, and 
tenure of office, shall be prescribed by law. - 

15. The voters of each county:shall elect a Clerk of the Circuit Court, 
whose term of office shall be four years. His duties and compensation, and 
the mode of removing him from. office, shall be prescribed by law; and when 
a vacancy shall occur in the office, the Judge of the Circuit Court shall appoint 
a Clerk, who shall discharge the duties of the office until the vacancy is filled. 
In any case, in respect to which the Clerk shall be so situated as to make it 
improper for him to act, the Court shall appoint a substitute. 

16. At every regular election of a Governor, an Attorney General shall also 
be elected. He shall be commissioned by the Governor; shall perform such 
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duties, and receive such compensation as may be prescribed by law, and be 
removable in the same manner as the Judges. 

17. The Legislature may establish courts of limited jurisdiction within any 
incorporated town or city, subject to appeal to the Circuit Courts. 


ARTICLE VIL. 
Counties and Townships. 


1. Every County shall be divided into not less than three, nor more than 
ten townships, laid off as compactly as practicable, with reference to natural 
boundaries, and containing, as nearly as practicable, an equal number of white 
population, but not less than four hundred. Each township shall be designa- 
ted, “ The Township of — in the County of —,’ by which name it 
may sue and be sued. 

2. The voters of each Township, assembled in stated or special Township 
meeting, shall transact all such business relating exclusively to their Township 
as is herein, or may be by law, required or authorized. They shall annually 
elect a Supervisor, Clerk of the Township, Surveyor of Roads for each pre- 
cinct in their Township, Overseer of the Poor, and such other officers as may 


be directed by law. They shall also, every four years, elect one Justice; and. 


if the white population of their Township exceeds twelve hundred in number, 
may elect an additional Justice; and every two years shall elect as many 
Constables as Justices. The Supervisor, or in his absence, a voter chosen by 
those present, shall preside at all Township meetings and elections, and the 
Clerk shall act as clerk thereof. 

3, The Supervisors chosen in the Townships of each county shall constitute 
a Board, to be known as “The Supervisors of the County of » by 
which name they may sue and be sued, and make and use a common seal, and 
enact ordinances and by-laws not inconsistent with the laws of the State. 
They shall meet statedly at least four times in each year at the Court House 
of their county, and may hold special and adjourned meetings. At their first 
meeting after the annual Township election, and whenever a vacancy may 
occur, they shall elect one of their number President of the Board; and 
appoint a Clerk, who shall keep a journal of their? proceedings, and transact 
such other business pertaining to his office as may be by them or by law 
required, and whose compensation they shall fix by ordinance, and pay from 
the county treasury. 

4, The Board of Supervisors of each county, a majority of whom shall be 
a quorum, shall, under such general regulations as may be prescribed by law, 
have the superintendence and administration of the internal affairs and fiscal 
concerns of their County, including the establishment and regulation of roads, 
public landings, ferries,and mills; the granting of ordinary and other licen- 
ses; and the laying, collecting, and disbursement of the county levies; but 
all writs of ad quod damnum shall issue from the Circuit Courts. They shall 
from time to time appoint the places for holding elections in the several Town- 
ships of their County; and shall be the judges of the election, qualifications, 
and returns of their own members, and of all County and Township officers. 
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5. The voters of every county shall elect a Sheriff, Prosecuting Attorney, 
Surveyor of Lands, Recorder, one or more Assessors, and such other county 
officers as the Legislature may from time to time direct or authorize; the 
duties of all of whom shall be prescribed and defined, as far as practicable, 
by general laws. All the said county officers shall hold their offices for two 
years, except the Sheriff, whose term of office shall be four years. The same 
person shall not be elected Sheriff for two consecutive full terms, nor shall 
any person who has acted-as deputy of any Sheriff be elected his successor, 
nor shall any Sheriff act as the deputy of his successor; but the retiring 
Sheriff shall finish all business remaining in his hands at the expiration of his 
term, for which purpose his commission and official bond shall continue in 
force. The duties of all the said officers shall be discharged by the incum- 
bents thereof in person, or under their superintendence. The Board of Super- 
visors shall designate one or more constables of their respective counties to 
serve process and levy executions, when the Sheriff thereof is a party defend- 
ant in a suit instituted therein, or is under any other disability. 

6. The Recorder, in addition to the duties incident to the recording of 
inventories, and othér papers relating to estates, and of deeds and other writ- 
ings, the registering of births, marriages, and deaths, and the issuing of mar- 
riage licenses, shall have authority, under such regulations as may be prescribed 
by-law, to receive proof of wills and admit them to probate, to appoint and 
qualify personal representatives, guardians, committees, and curators, to admin- 
ister oaths; take acknowledgments of deeds and other writings, and a 
ments of dower. 

. The Legislature shall, at their first session, by general laws, provide for 
o into effect the foregoing provisions of this article. They shall also 
provide for commissioning such of the officers therein mentioned as they may 
deem proper, and may require any class of them to give bond with security 
for the faithful discharge of the duties of their respective offices, and for 
accounting for and paying over, as required by law, all money which may 
come to their hands by virtue’thereof. They shall further provide for the 
compensation of the said officers by fees, or from the county treasury; and 
for the appointment, when necessary, of deputies and assistants, whose duties 
and responsibilities shall be prescribed and defined by general laws. When the 
compensation of an officer is paid from the county treasury, the amount shall 
be fixed by the Board of Supervisors, within limits to be ascertained by law. 

8. The civil jurisdiction of a justice shall extend to actions of assumpsit, 
debt, detinue, and trover, if the amount claimed, exclusive of interest, does not 
exceed one hundred dollars, when the defendant resides, or, being a non-resi- 
dent of the State, is found, or has effects or estate within his township, or 
when the cause of action arose therein; but any other justice of the same 
county may issue a summons to the defendant to appear before the justice of 
the proper township, which may be served by a constable of either township. 
In case of a vacancy in the office of justice or constable in any township 
having but one, or of the disability to act of the incumbent, any other justice 
or constable of the same county may discharge the duties of their respective 
offices yaa the said township. The manner of conducting the aforesaid 


34 CONSTITUTION OF WEST VIRGINIA. 


actions, and of issuing summonses and executions, and of executing and making 
return of the same, shall be prescribed by law; and the Legislature may give 
to justices and constables such additional civil jurisdiction and powers, with- 
in their respective townships, as may be deemed expedient. 

9. Every justice and constable shall bea conservator of the peace throughout 
his county, and have such jurisdiction and powers in criminal cases therein as 
may be prescribed by law. Jurisdiction of all misdemeanors and breaches of 
the peace, punishable by fine not exceeding ten dollars, or by imprisonment. for 
not more than thirty days, may be, by law, vested in the Justices. 

10. Either party to a civil suit brought before a Justice, where the value in 
controversy, or the damages claimed, exceeds twenty dollars; and the defen- 
dant, in such cases of misdemeanor or breach of the peace as may be made by 
law cognizable by a single Justice, when the penalty is imprisonment or a fine 
exceeding five dollars, shall be entitled to a trial by six jurors, if demanded, 
under such regulations as may be prescribed by law. 

11. In’ all cases an appeal shall lie, under such regulations as may be pre- 
scribed by law, from the judgment or proceedings of a Justice or Recorder, 
to the Circuit Court of the County, excepting judgments of Justices in 
assumpsit, debt, detinue, and trover, and for fines, where the amount does not 
exceed ten dollars exclusive of interest and costs, and where the case does not 
involve the freedom of-a person, the validity of a law, or the right of a cor- 
poration or county to levy tolls or taxes. 

12. No new county shall be formed having an area of less than four hun- 
dred square miles; or if another county be thereby reduced below that area; 
or if any territory be thereby taken from a county containing less than four 
hundred square miles. And no new county shall be formed containing a 
white population of less than four thousand; or if the white population of 
another county be thereby reduced below that number; or if any county 
containing less than four thousand white inhabitants be thereby reduced in 
area. But the Legislature may, at any time, annex any county containing 
less than four thousand white sbi to an adjoining county or counties 
as part thereof. 

18. The Board of Supervisors may alter the bounds of a Township of their 
county, or erect new Townships therein, with the consent of a majority of the 
voters of each Township interested, assembled in stated Township meeting, or 
in a meeting duly called for the purpose, subject to the provisions of the first 
section of this article. 

14. -Nothing contained in this article shall impair or ‘affect the charter of 
any municipal corporation, or restrict the power of the Legislature to create 
or regulate such corporations. a 


ARTICLE VIII. 


Taxation and Finance. 


1. Taxation shall be equal and uniform throughout the State, and all prop- 
erty, both real and personal, shall be taxed in proportion to its value, to be 
ascertained as directed by law. No one species of property. from which a tax 
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may be collected, shall be taxed higher than any other species of property of 
equal value; but‘property used for educational, literary, scientific, religious, or 
charitable purposes, and public property, may, by law, be exempted from 
taxation. 

2. A capitation tax of one dollar -shall be levied upon each white male in- 
habitant who has attained the age of twenty-one years. 

8. The Legislature shall provide for an annual tax, sufficient to defray the 
estimated expenses of the State for each year; and whenever the ordinary 
expenses of any year shall exceed the income, shall levy a tax for the ensuing 
year, sufficient, with other sources of income, to pay the Senne, as well as 
the estimated expenses of such year. 

4, No money shall be drawn from the Treasury but in pursuance of appro- 
priations made by law, and an accurate and detailed statement of the receipts 
and expenditures of the public money shall be published annually. 

5. No debt shall be contracted by this State, except to meet casual deficits 
in the revenue, to redeem a previous liability of the State, to suppress insur- 
rection, repel invasion, or defend the State in time of war. 

6. The credit of the State shall not be granted to, or in aid of, any county, 
city, town, township, corporation, or person; nor shall the State ever assume 
or become responsible for the debts or liabilities of any county, city, town, 
township, corporation, or person, unless incurred in time of war or insurrection 
for the benefit of the State. 2 

7. The Legislature may at any time direct a sale of the stocks owned by 
the State in banks and other corporations, but the proceeds of such sale shall 
be applied to the liquidation of the public debt; and hereafter the State shall 
not become a stockholder in any bank. If the State become a stockholder in 
any association or corporation for purposes of internal improvement, such 
stock shall be paid for at the time of subscribing, or a tax shall be levied for 
the ensuing year, sufficient to pay the subscription in full. 

'8. An equitable proportion of the public debt of the Commonwealth of 
Virginia, prior to the first day of January in the year one thousand eight 
hundred and sixty-one, shall be assumed by this State; and the Legislature 
shall ascertain the same as soon as may be practicable, and provide-for the 
liquidation thereof, by a sinking fund sufficient to pay the accruing interest, 
and redeem the principal within thirty-four years. 


ARTICLE IX. | 
Forfeited and Unappropriated Lands. 


1. All private rights and interests in lands in this State, derived from or 

under the laws of the State of Virginia, prior to the time this Constitution 
goes into operation, shall remain valid and secure, and shall be determined by 
` the laws heretofore in force in the State of Virginia. 
_ 2, No entry by warrant on land in this State shall be hereafter made; and 
in all cases where an entry has been heretofore made and has been or shall be 
so perfected as to entitle the locator to a grant, the Legislature shall make 
provision by-law for issuing the same. 
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8, The Legislature shall provide for the sale of all lands in this State here- 
tofore forfeited to the State of Virginia for the non-payment of the taxes 
charged thereon for the year one thousand eight hundred and thirty-one, or 
any year previous thereto, or for the failure of the former owners to have the 
same entered on the land books of thé proper county. and charged with the 
taxes due thereon for the said or any year previous thereto, under the laws or 
the State of Virginia, and also of all waste and unappropriated lands, by 
proceedings in the Circuit Courts of the county. where such lands are situated. 

4, All lands within this State, returned delinquent for non-payment of taxes 
to the State of Virginia since the year one thousand eight hundred and thirty- 
one, where the taxes, exclusive of damages, do not exceed twenty dollars; and 
all lands forfeited for the failure of the owners to have-the same entered on 
the land books of the proper county, and charged with the taxes chargeable 
thereon since the year one thousand eight hundred and thirty-one, where the 
tract does not contain more than one thousand acres, are hereby released and 

“exonerated from forfeiture, and from the delinquent taxes and damages 
charged thereon. 

5. All lands in this State heretofore vested in the State of Virginia by for- 
feiture, or by purchase at the sheriffs’ sales for delinquent taxes, and not 
released or exonerated by the laws thereof, or by the operation of the preced- 
ing section, may be redeemed by the former owners, by payment to this State 
of the amount of taxes and damages due thereon at the time of such redemp- 
tion, within five years from the day this Constitution goes into operation; and 
all such lands not so released, exonerated or redeemed, shall be treated as for- 
feited, and proceeded against and sold as provided in the third section. of this 
article. 

6. The former owner of any tract of land in this State sold under the pro- 
visions of this article, shall be entitled to receive the excess of the sum for 
which such tract may be sold over the taxes and damages charged and charge- 
able thereon, and the-costs, if his claim be filed in the Circuit Court which 
decreed the sale, within two years thereafter. 


ARTICLE X. : 


Education. 


1. All money accruing to this State, being the proceeds of forfeited, delin- 
quent, waste, and unappropriated lands; and of lands heretofore-sold for taxes 
and purchased by the State of Virginia, if hereafter redeemed, or sold to 
others than this State; all grants, devises, or bequests that may be made to 
this State for the purposes of education, or where the purposes of such grants, 
devises, or bequests are not specified; this State’s just share of the literary 
fund of Virginia, whether paid over or otherwise liquidated, and any sums of 
money, stocks, or property which this State shall have the right to claim from 
the State of Virginia for educational purposes; the proceeds of the estates of 
all persons who may die without leaving a will or heir, and of all escheated - 
lands; the proceeds of any taxes that may be levied on the revenues of any 
corporation hereafter created ; all monies that may be paid as an equivalent 
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for exemption from military duty; and such sums as may from time to time 
be appropriated by the Legislature for the purpose, shall be set apart as a 
separate fund, to be called the School Fund, and invested under such regula- 
tions as may be prescribed by law, in the interest bearing securities of the 
United States, or of this State: and the interest thereof shall be annually 
applied to the support of free schools throughout the State, and to no other 
purpose whatever. But any portion of said interest remaining unexpended 
at the close of a fiscal year, shall be added to, and remain a part of, the capi- 
tal of the School Fund. . 

2. The Legislature shall provide, as soon as practicable, for the establish- 
ment of a thorough and efficient system of free schools. They shall provide 
for the support of such schools by appropriating thereto the interest of the 
invested school fund; the net proceeds of all forfeitures, confiscations, and 
fines accruing to this State under the laws thereof; and by general taxation 
on persons and property, or otherwise. They shall also provide for raising in 
each township, by the authority of the people thereof, such a proportion of the 
amount required for the support of free schools therein as shall be prescribed 
by general laws. 

3. Provision may be snails by law for the decti and prescribing the 
powers, duties, and compensation of a General Superintendent of free schools 
for the State, whose term of office shall be the same as that of the Governor ; 
and for a County Superintendent for each cotinty ; and for the election, in the 
several townships, by the voters thereof, of such officers, not specified in this 
Constitution, as may be necessary to carry out the objects of this article ; 
“and for the organization, whenever it may be deemed expedient, of a State 
Board of Instruction. $ 

_4. The Legislature shall foster and encourage moral, intellectual, Aeneas 
and agricultural improvement; they shall, whenever it may be practicable, 
make suitable provisions for the blind, mute, and insane, and for the organiza- 
tion of such institutions of learning as the best interests of general education 
in the State may demand. 


ARTICLE XI. 
Miscellaneous. 


1. No lottery shall be allowed by law; and the buying, selling, or trans- 
ferring of tickets or chances in any lottery shall be prohibited. 

2. No charter of incorporation shall be granted to any church or religious 
‘denomination. Provision may-be made by general laws for securing the title 
to church property, so that it shall be held and used for the purposes intended. 

3. The Circuit Courts shall have power, under such general regulations as 
may be prescribed by law, to grant divorces, change the names of persons, 
and direct the sales of estates belonging to infants and other persons under 
legal disabilities, but relief shall not be granted by special legislation in such 
cases. 

4, Laws may be passed regulating or ee the sale of intoxicating 
liquors within the limits of this State. 
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5. The Legislature shall pass general laws whereby any number of persons 
associated for mining, manufacturing, insuring, or other purpose useful to the 
public, excepting banks of circulation and the construction of works of inter- 
nal improvement, may become a corporation, on complying with the terms 
and conditions thereby prescribed; and no special act incorporating, or grant- 
ing peculiar privileges to any joint stock company or association, not having 
in view the issuing of bills to circulate as money or the construction of some 
work of internal improvement, shall be passed. No company or association, 
authorized by this section, shall issue bills to circulate as money. No charter 
of incorporation shall be granted under such general laws, unless the right be 
reserved to alter or amend such charter at the pleasure of the Legislature, to 
be declared by general laws. No act to incorporate any bank of circulation 
or internal improvement company, or to confer additional privileges on the 
same, shall be passed, unless public notice of the intended application for such 
act be given under such regulations as shall be prescribed by law. 

6. For the election of representatives to Congress, the State shall be divided 
into districts, corresponding in number with the representatives to which it 
may be entitled; which districts shall be formed of contiguous counties and 
be compact. Each district shall contain, as nearly as may be, an equal fed- 
eral number, to be determined according to the rule prescribed in the second 
section of the first article of the Constitution of the United States. 

Ta The children of. slaves born within the limits of this State after the 
fourth day of July, eighteen hundred and sixty-three, shall be free; and all 
slaves within the said State who shall, at the time aforesaid, be under the age 
of ten years, shall be free when they arrive at the age of twenty-one years 
and all slaves over ten and under twenty-one years, shall be free when they 
arrive at the age of twenty-five years; and‘no slave shall be permitted to come 
into the State for permanent residence therein. 

8. Such parts of the common law and of the laws of the State of Virginia 
as are in force within the boundaries of the State of West Virginia, when this 
Constitution goes into operation, and are not repugnant thereto, shall be and 
continue the law of this State until altered or repealed by the Legislature 
All offeices against the laws of Virginia heretofore committed within the 
boundaries of this State shall be cognizable in the courts of this State, in the 
same manner they would be if hereafter committed’ within this State. All 
civil and criminal suits and proceedings pending in the County or Circuit 
Courts of the State of Virginia, held within the said boundaries, shall be 
docketed and thereafter proceeded in before the Circuit Court of the proper 
county ; and all such suits and proceedings pending in the Supreme and Dis- 
trict Courts of Appeals of the State of Virginia, if the defendant in the court 
below resides within the said boundaries, or the subject of the suit is land or 
other property situated or being therein, and the plaintiff is entitled to prose- 


* This section as originally adopted was as follows: 

“7. No slave shall be brought, or free person of color be permitted to come into this State for permanent 
residence.” 

The act of Congress admitting West Virginia into the Union made it a condition of such admission, that this 
section should be stricken out, and the seventh section as it now stands, substituted. It was to make the proposed 
change that the Convention re-assembled February twelfth, eighteen hundred and sixty-three. The Convention 
a greed to the amendment~February seventeenth, eighteen hundred and sixty-three, and it was ratified by the 
p°ople on the twenty-sixth day of the following March. 


CONSTITUTION OF WEST VIRGINIA. - 89 


cute in this State, shall be docketed, and thereafter proceeded in before the 
Supreme Court of Appeals thereof. 

9. The records, books, papers, seals, and other property and appurtenances 
of the former Circuit or County Courts, within the State of West Virginia, 
shall be transferred to, and remain in, the care and custody of the Circuit 
Courts of the respective counties ; to which all process outstanding at the time 
this Constitution goes into operation shall be returned, and by which new 

process in suits then pending, or previously determined, in the said former 
= Courts, may be issued in proper cases. Copies and transcripts of the records 
and proceedings of the said former Courts shall be made and certified by the 
Courts having the care and custody of such records and proceedings, or the 
proper officers thereof, and shall have the same force and effect as if they had 
_been heretofore properly made and certified by the said former Courts. 


ARTICLE XII. 
Amendments. 


1. No Convention shall be called, having authority to alter the Consti- 
tution of the State, unless it be in pursuance of a law passed by the affirma- 
tive vote of a majority of the members elected to each branch of the Legisla- 
ture, and providing that polls shall be held throughout the State, on some 
day therein specified, which shall not be less than three months after the pas- 
sage of such law, for the purpose of taking the sense of the voters on the 
question of calling a Convention. And such Convention shall not be held 
unless a majority of the votes cast at such polls be in favor of calling the 
same; nor shall members be elected to such Convention, until at least 
one month after the result of the polls shall be duly ascertained, declared, 
and published. And all acts and ordinances of said Convention shall 
be submitted to the voters of the State for ratification or rejection, and shall 
have no validity whatever, until they are ratified, “and in no event shall they, 
by any shift or device, be made to have any. retrospective operation or 
effect. 

2. Any amendment to the Constitution of the State may be proposed in 
either branch of the Legislature ; and if the same, being read on three several 
days in each branch, be agreed to on its third reading, by a majority of the 
members elected thereto, the proposed amendment, with the yeas and nays 
thereon, shall be entered on the journals, and_referred to the Legislature at 
the first session to be held after the next general election; and shall be pub- 
lished, at least three months before such election, in some newspaper in every 
county in which a newspaper is.printed. And if the proposed amendment be 
agreed to during such session, by a ‘majority of the members elected to each 
branch, it shall be the duty of the Legislature to provide by law for submit- 
ting the same to the voters of the State, for ratification or rejection. And if 
a majority of the qualified voters, voting upon the question at the polls held 
pursuant to such law, ratify the proposed amendment, it shall be in force from 
the time of such ratification, as part of the Constitution of the State. If 
two or more amendments be submitted at the same time, the vote on the ratifi 
action or rejection shall be taken on each separately. 
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CODE OF WEST VIRGINIA. 


AN ACT 
ESTABLISHING A CODE OF LAWS FOR THIS STATE. 


WHEREAS, It is necessary and expedient that the general statutes 
of this State should be reduced into one act, divided into appropriate 
chapters and sections, in order that omissions and defects therein 
should be supplied and remedied, and that the whole should be ren- 
dered concise, plain, and intelligible: Therefore, 


Be it enacted by the Legislature of West Virginia, in manner fol- 
lowing, that is to say: 


CHAPTER I. 


LIMITS AND JURISDICTION OF THE STATE. 


BEC, n 
1. Territorial limits of the State. Counties. ing: when the jurisdiction' of the United 
2. Jurisdiction over certain rivers. States over said lots shall cease. For what 
3. Concurrent jurisdiction with the United time said lots, etc..are exempt from taxation. 

States over certain lots in the city of Wheel- y 


Counties included in the State. 


1, The State of West Virginia includes all the territory formerly const. art.i, 3 2 


belonging to the State of Virginia, and now comprising the following 72,0; S. Stat. at 


counties, to-wit: Barbour, Berkeley, Boone, Braxton, Brooke, Cabell, 97°35" p.83 ana 
Calhoun, Clay, Doddridge, Fayette, Gilmer, Grant, Greenbrier, {agen t h. T, 
Hampshire, Hancock, Harrison, Hardy, Jackson, Jefferson, Kan- ade pe 29. 
awha, Lewis, Lincoln, Logan, Marion, Marshall, Mason, McDowell, 

Mercer, Mineral, Monongalia, Monroe, Morgan, Nicholas, Ohio, Pen- 

dleton, Pleasants, Pocahontas, Preston, Putnam, Raleigh, Randolph, 

Ritchie, Roane, Taylor, Tucker, Tyler, Upshur, Wayne, Webster, 


Wetzel, Wirt, Wood, and Wyoming. 


Jurisdiction over certain rivers. 


~ 


2. The jurisdiction of this State also extends over all the rivers const. art. 32 
which are boundary lines between this and any other State, to the 8 St 655. 


opposite shore, where there is no statute or compact to the contrary. 
5 . 


42 


Va. Acts 1855-6, 
p. 8, 4, ch. 2, 3. 
Code, p. 69, 71, 
ch. 2. 


a 
Const. art. iv. 


Acts of 1863, ch. 
38, p. 38. 


Const. art. iv, 38. 


APPORTIONMENT OF REPRESENTATION, `- [Cu, 2, 


Certain lots in the city of Wheeling. . 


3. The United States having, with the consent of the General As. 
sembly of Virginia, purchased two lots of ground, numbered seven 
and eight, in square twelve, situated at the corner east of Market 
and north of John streets, in the city of Wheeling, and forming a 
square of one hundred and thirty-two feet, for the erection of a 
building for the accommodation of a custom-house, post-office, United 
States courts, and steamboat inspectors; it is hereby declared that 
this State, succeeding to the rights reserved by the State of Virginia 
in relation thereto, has concurrent jurisdiction with the United States 
over the said place, so that the courts, magistrates and officers of this 
State may take such cognizances, execute such process, and discharge ` 
such other legal functions within the same as may not be incom- 
patible with the consent so given; and that if the purposes of the 
grant made by the General Assembly of Virginia in reiation to the 
said lots should cease, or there should be for four years consecutively 
a failure upon the part of the United States to use the said place for 
any of the purposes aforesaid, then the jurisdiction granted to the 
United States over the same shall cease and determine. And it is 
further hereby declared, that the said lots and the buildings erected 
thereon, and other property of the United States on the said lots, 
are exempted from all taxes imposed by this State, or by the county 
of Ohio, or city of Wheeling, so long only as the United States shall 


be the owner thereof. 


CHAPTER IL 


APPORTIONMENT OF REPRESENTATION. 


SEC, SEC. 

1. Representation in Legislature; how appor-| 2. Seventh and eighth delegate districts; each 
tioned; arrangement of Congressional dis- to have one delegate, to be chosen from 
tricts. each county in rotation. 


1. The apportionment of representation in the Legislature and ~ 
the arrangement of the congressional districts shall remain as at 
present until changed according to law, except as provided in the 
next section. 

2. The counties of Hardy and Grant shall constitute the seventh 
delegate district, and the counties of Cabell and Lincoln the eighth; 
each of said districts shall be entitled to one delegate. 

The delegate to be chosen by the seventh district at the election in 
eighteen hundred and sixty-nine shall be a resident of the county of 
Hardy, and at the election in eighteen hundred and seventy, of the 
county of Grant; and so in rotation. 

The delegate to be chosen by the eighth district at the election in 
eighteen hundred and sixty-nine, shall be a resident of the county of 
Lincoln; and in eighteen hundred and seventy, of the county of 
Cabell; and so in rotation. 


Cu. 8.] 


ELECTIONS BY THE PEOPLE. 


CHAPTER IIL : 


Cas = 
ELECTIONS BY THE PEOPLE FOR STATE, DISTRICT, COUNTY, AND 


TOWNSHIP 


EC. 

cf General elections ; when held. 

2, When members of the Legislature, State and 
county officers, judges, and members of 
Congress to be elected. , , 

When electors of President and Vice Presi- 
dent to be elected; Governor to give notice 
thereof by proclamation. i 

Township officers, when elected, etc. 

Polls at elections, when to be opened and 
closed. , 

6. Elections ; where to be held; supervisors may 
change or discontinue place of voting, or 
appoint additional places ; notice to be given 
thereof, and how. 

7. Inspectors of election; how to be voted for, 

etc. 

Inspectors ; how appointed where more than 
one place of voting in township; duties of 
inspectors in such cases, etc.; must be voters 
in.townsbip. 

, When inspectors fail or refuse to act, or there 
be a vacancy in the office, how others are 
to be appointed. 4 

10. How inspectors removed from office: 

11. Duties of supervisor and inspectors of elec- 
tion. ional 

12. Duties of clerk of township, etc.; when and 
how a clerk to be appointed. 

18. Oath of officers of elections ; by whom it may 
be administered ; must appear certified on 
poll books, or vote not to be counted. 

14. Clerk of board of supervisors must provide 
ballot-boxes, poll-books, etc. : 

15. Compensation of persons holding elections ; 
how regulated, etc. ; how audited and paid. 

16, Preservation of order at polls; duties of super- 
visor and constable in relation thereto; 
disorderly persons may be imprisoned, etc.; 
penalties for failing or refusing to assist 

' officers in preservation of order, etc., at 
olls. 

17. ube of voting by secret ballot. 

18, Manner of voting; ballot, ‘how written or print- 
ed, ete’; when ballot not to be received, 
what to contain; not to be affected by error, 
etc.; who to receive ballot, and duties of 
election officers in relation thereto ; duty of 
officers to see that ballot is single, etc. 

19, Ballot-box; construction of; how kept while 
polls open, and after polls closed ; not to be 
opened unless two of the officers of the 
election be present; if left with one, to be 
sealed, etc.; names of others to be written 
across seal. 

20. Poll-book ; how headed and kept. 

2l. Certain persons not deemed residents of State, 
county, or township, etc. 

22. Board of registration; their appointment, 
qualification, and tenure of office ; vacancies 
in board, how filled; removal of members 
of board, etc. 

23. Board ; how organized; appointment of presi- 
dent or clerk pro tem, when. 

24, President of board ; his duties. 

25. Records of board to be kept by clerk, etc.; 
book to be provided; records to be received 
in evidence, etc. 

26. Township registrars ; when and how appoint- 
ed; tenure of office; vacancies in, how 
filled ; registrar to be furnished with book 
of preceding year, etc. 

27. Duties of registrar; when to sit; oath of 
voter ; voter may be sworn to answer ques- 
tions ; registrar may administer oaths; oaths, 
how certified and returned. 

28, Who to be registered as a voter and who not; 
persons rejected may appeal to board of 
registration. 

29, Register of voters; when and how made out 
and returned; number of copies thereof, 
and what to contain; when applicant may 
be registered; register not to be returned 
before the twentieth of August. 
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30. Register of voters for cities, towns, and vil- 

ages. 

31. Certificate to be attached to each copy of 
register of voters. 

32. Registrar to preserve order at place of regis- 
tration ; his powers and duties in relation 
thereto; penalty on officer or person failing 
or refusing to obey orders of registrar, etc. 

33. Secretary of the State to furnish suitable 
books to boards of registration, etc. 

34. Board to meet first Monday in September in 
each year, to examine registers of voters; 
their duties in relation thereto; notice to 
be given to persons whose right to vote is 
disputed, and contents thereof; notice, when 
and how to be served; when name ot person 
served with notice to be stricken from regis- 
ter; how persons so stricken from register 
may be afterward registered, 

35. Regular meetings of board of registration; 
when and where held; duties of board 
thereat; may examine applicants, etc., on 
oath ; may require test oath in certain cases i 
when person applying for registration, or 
appealing from registrar, to be registered, 
and when not; when test oath not required 
of discharged soldiers. 

36. When board may adjourn from day to day : 
any member of board, or the clerk thereof, 
may administer oaths, etc. 

37. Board may summon witnesses, etc.; their 
powers and duties in relation thereto ; sum- 
mons and notices to be issued by clerk; 
how to be served and compensation there- 
for; penalty on witness failing to attend or 
testify. 

38. Board of registration has the sole jurisgiction 
to try and determine the right of any per- 
son to vote; decision final, except in con- 
tests in either house of Legislature. 

39. Board may preserve order at meetings; their 
powers and duties in relation thereto; duty 
of officers and others to execute orders of 
board ; penalty for failure. 

40. Penalty on members of board of registration 
in certain cases; act or decision of board 
presumed to have been .done or made in 
good faith, etc.; boards of registration and 
registrars not liable to civil actions. 

41, Board to procure, at the expense of the State, 
the necessary books and stationery, etc. 

42. Certified copies of corrected registers of 
voters ; to Whom to be delivered and when; 
one copy thereof to be preserved by clerk 
of board. 

43. Who to vote at elections, and who not; pen- 
alty on officers of election permitting per- 
sons to vote whose names are not registered, 
etc.; registers used at elections te be re- 
turned to clerk of board of registration 
within ten days; penalty for failure. 

44, Penalty for voting without being registered, 
or voting more-than once in same elec- 
tion; also for fraudulent registration. 

45. Unlawfully altering or destroying registers of 
voters; tearing down, etc., notices posted by 
registrar or others, etc.; fraudulently sub- 
stituting one ballot for another, etc.; put- 
ting in or taking from ballot-box any ballot 

. contrary to law ; unlawfully altering ballot, 
etc.; destroying or opening ballot-box con- 
trary to law a misdemeanor ; penalty there- 


for. 

46° Penalty for threatening, disturbing, etc., 
board of registration or any member there- 
of. 

47. How and when foreign-born applicant to be 
registered, 

48. False swearing before board etc. perjury. 

49, Duty of registrars and boards of registration 
to report violations of law to prosecuting 
attorney, etc.; prosecuting attorney’s duty 
thereon. 
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SEC. SEO. 
50. Judges to give chapter strictly in charge to | 61. Return of result of election; when and how 
grand juries. % made. 
51. Compensation of registrars and members and | 62. Meeting of supervisors to examine returns; 
clerks of boards of registration. their powers and duties in relatidn thereto. 
52. Fees of clerk for summons, etc.; he may re- | 63. Board of, supervisors, judges of election etc. 
quire payment in advance; when and what of their own members and of county offi- 
affidavit must be filed by applicant for cers; result of election, when and how 
summons; officer not required to serve sum- declared; exception in cases of contest, etc.; 
mons unless fees paid in advance; fee of contested election, how proceeded in; re- 
clerks for copies, &c. sult thereof, how declared; costs in, how 
53. What claims for services, etc., are payable by taxed and recovered. 
the State; how proved and certified for | 64. Validity of election not affected by reception 
payment. of illegal votes, or the rejection of legal 
54. Oath of registrars, members of board, and votes; proceedings in such cases; section 
clerk thereof; where to be filed. not in conflict with section 88. 
55. When board may require new registration of | 65. When copy of resolution declaring result of 
township to be made. election to be delivered to person elected; 
56. By what registration officers of elections to effect of such copy as evidence. 
be governed. 66. Certificates of election for State officers, rep- 
57. Fines imposed by board of registration to be resentatives in Congress, and electors of 
certified to clerk of circuit court; clerk to President and Vice President; when and 
issue execution therefor, etc. how made out and signed, and what to con- 
58. Registration of voters for charter elections; tain. 
when and how made and returned; pro- | 67. Certificates, to whom sent; how disposed of; 
ceedings of board in relation thereto. , proceedings thereon. 
Me 59. Votes at several places of voting; when and | 68. Power of, Governor, Senate, and House of 
how counted; excess of ballots to be de- Delegates to send for and procure proper 
~ stroyed, etc. returns; poll books, ballots, etc., to be at 
_ 60. Ballots rolled together ; when one to be count- all times subject to the order of the Goy- 
ed, etc; when all to be destroyed; first name ernor, or either house of the Legislature. 
for certain offices on ballot, only, to be | 69. Decision in case of equality of votes, by whom 
counted; when ballot for senator or dele- made, 


gate not to be counted. 


. The officers to be elected, and the time of their election. 


Const. art. iti,g7. 1- The general elections for state, district, county, and township 
Art. vil, ĝ2. officers, and members of the legislature, shall be held on the fourth 
Thursday of October. 


Acts of 1868, 2.©At the said elections in every year, there shall be elected dele- 
pe ee gates to the legislature, and one senator for every senatorial distriet. 


eee And in the year eighteen hundred and seventy, and every second 
re Art.vi, year thereafter, a governor, secretary of the state, treasurer, auditor, 
Const. art.vii,25. and attorney general for the state; a prosecuting attorney, surveyor 
of lands, recorder, and the number of assessors prescribed by law, 
and a representative in the congress of the United States for the 
term beginning on the fourth day of March next after the election, 
_._ for every congressional district. And in the year eighteen hundred 

Const. art. vi, ¢7, . 
saniat vig and seventy, and every fourth year thereafter, a judge of the 
supreme court of appeals, for the state; and a clerk of the circuit 
court and a sheriff for every county. And in the year eighteen 
hundred and seventy-four, and every sixth year thereafter, a judge 

for every circuit. 

Const, U. S, art, 8- Electors of president and vice president of the United States, 
iih clauses 2, for this state, shall be chosen by the voters of the state at elections 
Seega ato þe held for the purpose on the Tuesday next after the first Mon- 
Statutes at Large day in November, in the year eighteen hundred and seventy-two, and 
every fourth year thereafter ; and at least sixty days before every such 
k election, the governor, by proclamation published in some newspaper 
in every county where a newspaper is printed, shall give notice of 
the time of such election and the number of electors to be chosen, 
Const.art. vii,22 4, At the general elections in every year, the voters of every 
township shall elect a supervisor, clerk of the township, a surveyor 


Const, art. vi, ? 4. 


Cu. 3.] ELECTIONS BY THE PEOPLE. 45 


of roads for each road precinct in the township, an overseer of the dit of 1868, 
8 

poor, & township treasurer, one at least of the three school commis- of area ria, 

missioners, and two inspectors of election. At the general elec- ee ae vii, 22, 


‘tions in the year eighteen hundred and seventy-one, and every Stiet” 


fourth year thereafter, the voters of every township shall elect a sa Pelea ehala 
justice; and an additional justice, if the white population of the 
township exceed twelve hundred. And at the general elections in 
the year eighteen hundred and sixty-nine, and every second year 
thereafter, they shall elect as many constables as justices, and a 
county superintendent of free schools. _ 
5. At the elections to be held under this chapter the polls shall a of 1863, 


not be opened before sunrise, and shall be closed at sunset. Ngae 


Places for holding elections. 


6. There shall be at least one place of voting in every township, Acts of 1868, 
and the elections provided for in this chapter shall be held at the” 
places of voting which have been heretofore, or shall be hereafter 
appointed for the purpose according to law. The supervisors of a Acts of 1868, 
county, on petition of twenty voters residing in any township thereof, #3" entre 9. 
may change or discontinue any place of voting in such township, or Ta. p. 116, 4 £ 34, 
appoint an additional place or places of voting therein; but no order 
made by them for that purpose shall apply to aty election, unless 
notice of such order shall have been given to the clerk of the town- 
ship interested, four weeks at least before the said election; and 
shall also have been, either conspicuously posted at three of the 
most public places in the township four weeks before the election, or 
published in some newspaper printed in the county, once a week at 
least for four weeks successively. On receipt of such notice, it shall 
be the duty of the clerk of the township to post the same as herein 
prescribed, 


Of the officers who are to conduct elections. 


7. Every voter shall vote for one only of the two Inspectors of 4 Se ak 
election to be elected for his township, and any vote which is given” 
for more than one inspector shall only be counted for the one first 
named on the ballot for that office, but the two persons receiving the 
highest number of votes legally cast in the township for the office of 
inspector of elections shall be declared elected to the office, if they 
are voters in said township. 

8. When there is more than one place of voting in any township, pines 
the supervisor and inspectors thereof shall act as such at one of the 
said places; and the said supervisor shall, from time to time, appoint 
a supervisor, and each inspector an‘inspector; to act as such at the 
other place or places of voting in the township. The persons so 
appointed shall hold their offices for the same term as those who 
appointed them, and be removable in the same manner. The 
appointment must be made by writing signed by the person who- 
makes it, and the persons appointed must be voters of the township. 
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9. If at any election, before the returns are completed and deliv- 
ered, one or more of the supervisors and inspectors, or of the persons 
appointed to act as such, be absent, or fail or refuse to act, or there 
be a vacancy in the office, the others or other of them may appoint 
a voter or voters of the township to discharge the duties of the office 
for the time. If they all be absent, or fail or refuse to act, or none 
have been elected or appointed, any three voters of the township 
may be appointed by the voters present, to act for the time as super- 
visor and inspectors. 

10. An inspector may be removed from his office by the supervi- 
sors of the county, for the same causes and in the same manne? as 
county officers are removable by the said board; but a majority of 
the whole number of supervisors elected for the county must concur 
in such removal. 

11. The supervisor and inspectors (which words shall be deemed 
to include those who act as such temporarily or otherwise,) shall 
superintend, conduct, and return, according to law, every election 
provided for in this chapter, which may be held in their township 
while they are in office. The supervisor shall preside at the election, 
and when the inspectors differ in opinion shall decide between them. 

12. The clerk of the township, assisted by such person or persons 
as the supervisor and inspectors may employ for the purpose, shall 
record the names of all persons voting; and aid in counting the 
votes, ascertaining the result, and making returns thereof. If such 
clerk be absent, or fail or refuse to act, or the office be vacant, the 
supervisor and inspector shall appoint one or more suitable persons 
to discharge the said duties. 

18. Every officer or person employed in holding an election or 
making a return thereof, shall, before entering upon the discharge 
of his duties, take the following oath: 

“T, (A. B.,) do solemnly swear that I will support the constitution 
of the United States, and the constitution of the state of West Vir- 
ginia; that I have never voluntarily borne arms against the United 
States; that I have never voluntarily given aid, comfort, encourage- 
ment, or assistance to persons engaged in armed hostility against the 
United States; that I have never sought, accepted, exercised, or 
attempted to exercise the functions of any office or appointment 
whatever, under any authority or pretended authority hostile or 
inimical to the United States; that I have never yielded a voluntary 
support to any government, or pretended government, authority, 
power, or constitution within the United States, hostile or inimical 
thereto ; and that I take this obligation freely, without any mental 
reservation or purpose of evasion. I furthér swear that in the elec- 
tion about to be held I will faithfully and impartially discharge my 
duties to the best of my skill and judgment. So help me God.” 

The supervisor, or any one of the inspectors, or of the persons 


‘actipg as such at any election, or any other person authorized to 


administer oaths, may administer the said oath to the persons 
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required to take thesame. The said oath shall appear properly cer- 
tified on the poll books of every election ; and in no case shall the 
votes taken at any place of vous: be counted, unless said oath so 
appears on the poll books. 

14. The clerk of the board of supervisors shall, at the expense of Acts of 1863, 
the county, provide and cause to be delivered in proper time at every * BG 
place of voting in the county, proper ballot boxes, poll books, tally 
papers, and forms for returns, and whatever else is necessary for hold- 
ing the election and making due return thereof. 

15. The supervisors of the county may regulate by ordinance the Acts of 1864, 


p. 9, ch. 16,24. - 


compensation to be paid the persons employed in holding elections in iets of ises, 
the county and making return thereof; but such compensation shall P: 1S ¢ 50. 
not exceed twenty cents per hour for the time necessarily employed 

in the service; and if no such ordinance be in force, every super- 

visor and inspector shall be allowed one dollar and fifty cents, and 

every clerk and writer one dollar per day. Such allowances, as well 

as other expenses attending the elections held in the county, shall be 

audited by the supervisors, and paid out of the county treasury. 


Prevention of disorder at the polls. ° 


16. The supervisor shall preserve order at, and in the vicinity of ac oe 
the polls; and may direct any disorderly person to be removed Const. Art. ii, 
therefrom, and if necessary: and proper, to be taken and held in 
custody till sunrise of the next day, or for any shorter time; which 
_ may be done by any constable of the township, or othér person or 
persons designated by the supervisor, and no warrant or authority in 
writing shall be necessary, and the jail of the county may be used 
as the place of custody. And such offender, notwithstanding his 
having been in custody as aforesaid, shall be liable to any penalty 
or punishment for his offense prescribed by law, and any person, 
who, being thereto commanded by the supervisor, either verbally or 
in writing, shall fail or refuse to assist, to the utmost of his power, 
in whatever may be necessary or proper to prevent intimidation, 
disorder, or violence at the polls, shall forfeit not less than five nor 
more than fifty dollars. 


The mode of voting; ballots ; ballot boxes and poll books. 


17. All elections by the people shall be by ballot; and shall, as ;9°* "+ ™ 
far as practicable, be so conducted that it may not be known for ous fee 
whom any person has voted. 

18. Every person offering to vote at an election shall present to Acts of 1863, p. 
one of the inspectors a single ballot written or printed upon white >t” 
paper, which shall be folded or rolled so that its contents cannot be 
seen, and if there be any mark, color, or device visible on the same, 
intended to distinguish it from other ballots voted at the election, it 
shall not be received. The ballot shall contain the names of the 
persons for whom he wishes to vote, and designate the office he desires — 
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each of them to fill; but no error or mistake in the designation of 
the office or person shall vitiate any ballot or cause it to be rejected 
from the count, if it be manifest what was intended by the voter. 
The inspector who receives the ballot shall proclaim distinctly the 
name of the person offering it, and hand it to the other inspector; 
and if both inspectors, or when they differ, one of them and the 
supervisor, are satisfied the ballot is single, and that the person 
offering it is entitled to vote at the said election, one of the inspec- 
tors shall deposit the ballot in the box, and the clerks shall enter the 
name of the voter on the poll books. The supervisor and inspec- 
tors may inspect every ballot before it is deposited in the box, to 
ascertain whether it is single, but without unfolding or unrolling it 
so as to disclose its contents. 

19. The ballot box shall have an aperture in the lid or top thereof _ 
to receive the ballots of the voters. While the polls are open, it 
shall be kept where it may be seen by the voters, and after the polls 
are closed, until the votes are counted and the certificates of the 
result are signed, shall remain in the immediate custody of the 
supervisor and inspectors, or of any one of them, with the consent of 
the others. But it shall not be opened unless two of them at least 
be present, and if left at any time in the custody of one of the num- 
ber, it shall be carefully sealed so that it cannot be opened, or any 
ballot taken therefrom or entered therein without breaking the seai, 
and the others shall write their names across the place or places 
where it is sealed. 

20. Every poll book shall bear on the first page thereof the fol- 
lowing heading: “ Names of all persons voting at , in the town- 
ship of , and county of , this day of is 
Two poll books or lists shall be kept at every election, of the names 
of the voters. 

21. No person in the military, naval, or marine service of the 
United States shall be deemed a resident of this state, or of any coun- 
ty or township thereof, by reason of his being stationed therein, nor 
shall any person in the employ of any incorporated company be 
deemed a resident of any county or township by reason of his being 
employed therein; and if any person be a resident of any county or 
township at the time he enters such service, or the service of this 
State or the employment of any incorporated company, his residence, 
unless he makes known his intention to change the same, shall be 
considered as continuing in the said county or township during the 
said service, although he be stationed or employed elsewhere, 


Registration of voters. 


22. There shall be for every county a board of registration, con- 
sisting of three qualified voters therein. They shall be appointed 
by the Governor as soon as practicable after the first day of May in 
each year, and shall continue in office until their successors are 
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appointed and qualified. Vacancies happenitig in such board shall 
be filled by the governor immediately upon being informed thereof. 
For official misconduct, or other good cause, the governor may 
remove any person appointed under this section. 


Organization of board. 


93. Every such board shall appoint one of their members presi- 14.22. 
dent, and shall also appoint a clerk to continue in office during their 
pleasure. A majority of the board shall constitute a quorum for the 
transaction of business. In case of the absence of the president, or 
clerk, the board may appoint a president or clerk pro tem. 


Duties of the president. 


24. It shall be the duty of the president to preside at all meetings 
of the board, and to sign his name at the conclusion of each day’s 
proceedings thereof. He shall also convene the board for the trans- 
action of business, whenever, in his opinion, or in ‘the opinion of a 
majority of the board, expressed in writing, there is a necessity there- 


for. 
Records of the board. 


25.. The clerk shall record all the proceedings of the board in a ta. 32. 
suitable book to be procured for that purpose at the expense of the 
state; and such record shall, at all seasonable times, be open to the 
inspection of any person interested therein. The records of the said 
board, or a copy thereof, certified by the clerk of the board, shall be 
received as evidence in any court in this state, when the acts or pro~ 
ceedings of the said board, or any member thereof, shall in any 
way be called in question. 


Appointment of registrars. 


26. Every board of registration shall, on or before the first Mon- ya. 38. 
day in July in each year, appoint one fit and proper person in each 
township and ward of a city which votes by wards (if any there be) 
in their county, who is a qualified voter therein, who shall be styled 
the registrar of such township or ward, and shall hold his office at 
the pleasure of the board. Vacancies in the office of registrar shall 


be filled by the board as they occur. Every such registrar shall be ta. 34, p. 80. 


furnished with a copy of the register of voters of his township or 
ward for the preceding year, if any such register exists, to assist him 
in the discharge of his duties. 


Duties of registrars. 


27. Each registrar shall sit at some convenient place in his town- ta. 34. 
ship or ward, on the first Monday in August in each year, in order 
to make a correct register of all the qualified voters therein. He 
shall give notice of the time and place of such-sitting, for at least 
7 
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five days previous thereto, by notices posted at five or more public 
places in his township or ward. Every person not registered, claim- 
ing a right to vote in such township or ward, shall apply for regis- 
tration to such registrar at the time above specified, or at some other . 
time previous to the return of the register to the board of registra- 
tion, as hereinafter provided. Every such applicant for registration 
may be required by the registrar to take and subscribe the following 
oath: “T, A. B., do solemnly swear (or affirm), that since the first 
day of June, eighteen hundred and sixty-one, I have not volunta- 
rily borne arms in rebellion against the United States, nor accepted 
or exercised, or attempted to exercise, any office or appointment 
whatever, under any authority, or pretended authority, in rebellion 
against the United States, nor counseled or advised any person to 
go into or aid rebellion against the United States, or in any other 
way whatever, aided or assisted in such rebellion; and that I take 
this oath freely, without any mental reservation or purpose of eva- 
sion. So help me God.” The registrar may also require any such 
applicant to answer, on oath, any questions which he may ask him, 
touching his right to vote; and every registrar is hereby authorized 
to administer any oath which may be required under this section. 
The oath above specified shall be certified and returned by the 
registrar, with the register of voters, to the clerk of the board of 
registration, whether the applicant be registered or not. - 

28. Every such applicant who shall make it appear, to the satis- 
faction of the registrar, that he is a qualified voter within the town- 
ship or ward in which he applies, shall be registered as such; but if 
he fail to make it so appear, his application shall be rejected: The 
applicant so rejected may appeal to the board of registration, at 
their next regular meeting after such rejection, from the decision of 
the registrar. 

29. Each registrar shall, on or before the first Monday in Septem- 
ber in each year, make out, in alphabetical order, and return to the 
clerk of the board of registration of his county, one copy of his 
register of voters for each place of voting in his township or ward, 
and one for the board of registration, containing the names of all 
the persons who were upon the register of his township or ward, as 
made out and approved by the board of registration for the last 
preceding election, except the names of such persons as have since 
died, or removed from the township or ward, and such as have, in 
any way, since their registration, become disqualified to vote therein; 
and containing, also, the names of all other persons who are bona 
fide residents in his township or ward, known by him to be qualified 
voters therein, or who will become such at the first election occurring 
after the completion of his register, by reason of age, residence, or 
otherwise. He shall, upon application, register the name of any 
qualified voter in his township or ward, or of any person who will 
become such as aforesaid, at any time before returning his register 
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to the clerk of the board of registration ; and no such register shall 
be returned before the twentieth day of August in any year. — 

80. The registrar of any township in which there may be a corpo- 14-27, p. 81. 
rate city, town, or village, not voting by wards, shall, if required 
by the board of registration, make out and. deliver to said board two 
copies of a register of the legal voters within the corporate limits of 
such city, town, or village. And in case there be within such town- 
ship an incorporated town or village voting by wards, the registrar 
shall return to said board two copies of a register of the legal voters 
residing in each of said wards. 

31. Every registrar shall, before he returns his register as herein 14.28. 
provided, make and attach to each copy thereof a certificate to the 
following effect: “I, A. B., registrar, do hereby certify on my 
official oath that the foregoing is a correct register of the voters of 
my township (or ward) prepared by me according to law. Given 
under my hand this——day of , 18—.” 

32. Every registrar shall preserve order at, and in the vicinity of 14.89. 
the place of registration, and for this purpose, he may, when neces- 
sary, order any disorderly person to be removed therefrom, or to be 
arrested and held in custody until sunrise of the next day, or for 
any shorter period, which order may be executed by any constable, 
sheriff, or other person present. And any such officer or person who 
shall fail or refuse to assist, to the utmost of his power, in the arrest 
removal, or detention of such disorderly persons when thereto re 
quired by the registrar, shall be guilty of a misdemeanor, and on 
conviction thereof shall be fined not less than five nor more than 
fifty dollars. Every such disorderly person shali, notwithstanding 
his having been in custody as aforesaid, be liable to any penalty or 
punishment for his offense prescribed by law. 


Books to be furnished. ` 


33. The secretary of the state shall cause to be prepared suitable Ia. 211. 
books for the registration of voters, which shall be furnished to the 
several boards of registration, and by them to the registrars in their 
respective counties. The books aforesaid shall be so arranged as to 
admit the alphabetical classification of the names of the voters, and 
ruled in parallel columns with appropriate headings, as follows: 
name; whether sworn or not; age; place of birth; time of resi- 
dence in the state; same in the county; date of naturalization 
papers, by what court issued. And it shall be the duty of the regis- 
trar to make the appropriate entry in each of said columns according 
to the facts-in each case. 


= 


_ Meetings of the board. 
34. The boards of registration shall meet at the court houses of 14.212, p. 82. 
their respective counties on the first Monday in September in each 
year, to examine the registers of voters returned by the registrars as 
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_ hereinbefore provided, and if upon such examination they shall be 


of opinion that any person whose name has been registered is not a 
qualified voter, they shall cause a notice to be served upon such per- 
son to appear at the regular meeting of the said board to be held as 
hereinafter provided, to show cause, if any he can, why his name 
shall rfot be stricken from the register of voters. Such notice shall 
be served at least three days before the return day thereof, and may 
be served in the same manner in which other notices may by law be 
served. If from any cause such notice cannot otherwise be served, 
the service may be made by posting a copy thereof at some con- 
spicuous place on the premises where an election is held in the town- 
ship or ward in which such person is registered. Upon the failure 
of any person upon whom such notice shall be served as aforesaid to 
appear before the board at the time specified therein, or in case he 
shall appear, and upon his appearance, fail to prove to the satisfac- 
tion of the board of registration that he is a qualified voter in the 
township or ward in which he has been registered, the said board 
shall strike his name from the register of voters. And no person so 
stricken from the register of voters shall afterwards be registered 
except upon application to the board of registration, as provided for 
in the next section. 

30. The regular meeting of the board of registration of each 
county shall be held at the county seat thereof on the first Monday 
in October in each year. If no court is in session on that day, such 
meeting shall be held at the court house; otherwise it shall be held 
at some convenient place in the vicinity thereof, of which notice 
shall be given on the same day by proclamation at the front door of 
the court house. It shall be the duty of the said board at such 
regular meeting to hear, try, and determine all appeals from the 
decisions of registrars, taken by persons whose applications for regis- 
tration have been rejected ; also to hear, try, and determine the cases 
of all persons upon whom a notice has been served as provided for- 
in the preceding section, and to receive, act upon, and decide original 
applications for registration, in cases where the applicant shows good 
cause for not having made such application to the registrar of his 
township or ward. The board may examine on oath any party 
appealing from the decision of a registrar, or appearing before them 
upon a notice or upon an original application for registration, and 
upon such examination may propound such questions as they may 
deem necessary to enable them, to determine the right of any such 
person to vote. They may also examine on oath such witnesses as 
they may deem:proper or the party interested may produce for the 
same purpose. If the board have reason to believe that any such 
party has in any way since the first day of June, eighteen hundred 
and sixty-one, participated in or given voluntary aid or assistance to 
the late rebellion against the United States, they may refuse to enter - 
his name upon the register of voters, or to permit it to remain thereon 
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unless he shall take and subscribe the oath required by section 
twenty-seven of this chapter. If, upon the consideration of such 
examination, evidence, and oath, the board shall be satisfied that 
the party so appealing or applying for registration is a qualified 
voter, they shall cause his name to be entered upon the register of 
voters of the proper township or ward, but if they are not satisfied, 
his appeal or application shall be denied. But no person who volun- 
teered into the military or naval service of the United States prior 


to the twenty-fourth day of May, eighteen hundred and sixty-six, 
‘and who shall. present to a registrar or board of registration an 


honorable discharge therefrom, granted him since the first day of 
June, eighteen hundred and sixty-one, shall be required to take the 


oath provided for in the twenty-seventh section. 


36. If the business before the board of registration at any meet- Id. 214. 
ing thereof cannot be disposed of in any one day, they may adjourn 
from day to day until it is completed. Any member of said board, 
or the clerk thereof, is hereby authorized to administer any oath re- 
quired to be administered in the discharge of their duties. 


Powers and duties of. the board: pay of officers and witnesses. 
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37. The board of registration of each county may summon and Id. 216, p. 83. 


compel the attendance of witnesses, either on their own behalf, or 
upon the application of any person whose right to vote is questioned ; 
and for this purpose, they shall possess, and may exercise, all the 
powers possessed and exercised by the circuit courts in this state in 
like cases. Summonses for witnesses, and notices to parties to show 
cause why their names shall not be stricken from the register, shall 
be issued by the clerk of the board, and served by the sheriff, or any 
constable in the county, or by such other person as the board may 
appoint for that purpose; and the officer or person serving the 
same, and the witnesses attending in obedience thereto, shall have 
the same fees therefor as are allowed by law in cases before justices, ; 
to be paid by the party for whom such services are rendered. Any 
person failing to attend as a witness before said board when so sum- 
moned, without a lawful excuse, or.who, if attending, shall refase to 
testify in any matter pending before the board, when thereto 
required, shall be fined by the board not exceeding twenty dollars; 
and in case of a refusal to testify, may be imprisoned by said board 
in the county jail not exceeding ten days. 


38. The board of registration of each county shall have the sole 1a. 2 22, p. 84. 


jurisdiction to try and determine the right of any person to vote 
therein, under the constitution and laws of this state, whose right to 
vote is questioned; and their decision in all cases shall be final, 
except in cases of contested elections before either house of the legis- 
lature. 

89. Every board of registration shall have power to preserve Ia. 227. 
order in and around the place of holding their meetings, while they 
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are in session, and may cause the arrest and imprisonment of any 
person who shall in any way disturb or obstruct, or attempt to dis- 
turb or obstruct, the said board in the discharge of their official 
duties, or who shall, in any way, threaten with violence, or attempt 
to intimidate the said board, or any member thereof, while engaged 
in the discharge of his or their official duties, for such length of 
time, not exceeding twenty-four hours at any time, as they may deem 
necessary; and may use the jail of their county as the place of im- 
prisonment. It shall be the duty of every sheriff, constable, or other 
person present, to arrest any such offender, when ordered by the 
board to do so, and to summon any necessary assistance to enable 


` him to execute the order. Any such officer or person who shall fail 


or refuse to obey such order or summons, without a lawful excuse, 
shall be guilty of a misdemeanor, and on conviction thereof, shall 
be fined not less than twenty nor more than one hundred dollars. 

40. If a board of registration strike from any register of voters 
any name which ought to be retained thereon, or refuse to enter on 
such register the name of any person entitled to be registered thereon, 
or enter upon such register the name of any person not entitled, every 
member of such board who knowingly and willfully concurs in so 
doing, shall forfeit not exceeding fifty dollars for every such offense. 
But in any prosecution against the board of registration, or any 
member thereof, under this chapter, it shall be presumed that the 
act or decision complained of, was done or made in good faith, unless 
the contrary be clearly proven. But the members of such board, or 
any registrar, shall not be liable in any civil suit for their official 
action under this chapter, or in any preceding act or acts to which 
this is amendatory. 

41. Every board of registration shall, at the expense of the state, 
procure the necessary books and stationery to enable them to dis- 
charge the duties of their office; and all such books and stationery 
in their possession at the expiration of their term of office, together 
with the records of their procéedings, shall be delivered by them to 
their successors in office. 

42. The board of registration of each county, after examining 
and correcting the registers of voters returned to them as aforesaid, 
which may be done at any time before the next succeeding elec- 
tion, shall cause certified copies thereof for each place of voting in 
every township in their county, and ward of a city therein, to be 
delivered as follows: one to the supervisor of the township; one to 
the temporary supervisor or other officers conducting the election at 
each place of voting in such township and ward of a city, and one 


to the common council of a city, town, or village, which votes by 


wards; all of which copies shall be delivered before sunrise on the 
day of the next succeeding election. One copy of each register re- 
turned to said board, as corrected and certified as aforesaid, shall be 
filed and preserved by the clerk of said board, in his office. | 
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43. It shall be the duty of the supervisor and inspectors of the 
election in the several townships,.and of the officers conducting the 
election in each ward of a city, to permit all persons to vote therein- 
whose names are on the register of voters of such township or ward, 
unless, since his registration, he has forfeited his right to vote 
therein, or has voted in the same election at-some other poll in the 
same township or ward, and to reject the votes of all persons whose 
names are not thereon. If any such officer knowingly permit any ya, 319, 
person to vote at any election, whose name is not registered as re- 
quired by this chapter, or otherwise contrary to law, he shall be guilty 
of a misdemeanor, and upon conviction thereof, shall be fined not 
less than fifty nor more than two hundred dollars. It shall also be 14. 218. 
the duty of such officers to return the registers used at such election 
to the clerk of the board of registration of their county, within ten 
days thereafter, under a penalty, in case of. failure, of not exceeding 
fifty dollars for every such offense. 

44, Any person who shall knowingly vote at any e without Ia. 2 20. 
having been registered, as required by this chapter, or who shall 
yote more than once in the same election, or who shall, by false or 
fraudulent representations, procure the registration of himself or 
another contrary to law, shall be guilty of | a misdemeanor, and on 
conviction thereof, shall be fined not less than twénty nor more than 
one hundred dollars. 

45. Any person who shall unlawfully change, alter, or destroy any Ia. 2 25, p. 84. 
register of voters, or tear down, alter, or deface any notice posted 
by the registrar or other person under the provisions of this chap- 
ter, or who shall fraudulently substitute one ballot for another, 
before or after the same is placed in the ballot-box, or shall put into 
or take from the ballot-box any ballot contrary to law, or change or 
alter any ballot before or after the same is placed in the ballot-box, 
or who shall destroy or open any ballot-box contrary to law, shall 
. be guilty of a misdemeanor, and on conviction thereof, be fined not 
less than fifty dollars, and may be imprisoned not less than six 
months, at the discretion of the jury. 

46. Any person who shall threaten, disturb, or obstruct, er who 1a. 3 26, 
shall attempt to disturb, obstruct, or intimidate any registrar or board 
of registration, or a member of such board in the discharge of his 
or their duties, shall be guilty of a misdemeanor, and on conviction 
thereof shall be fined not less than twenty dollars, or imprisoned not 
less than thirty days, or both, at the discretion of the jury. 

47. No foreign born applicant for registration shall be registered Id, 2 23, 
unless he produce his naturalization papers, with satisfactory proof 
of his identity, or in case of the loss of such papers, upon other sat- 
isfactory proof of his naturalization, and show himself otherwise to 
be a. qualified voter. 

48, Any person who shall knowingly swear falsely before any 14,324, 
registrar, board of registration, or the clerk thereof, shall be guilty 
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of perjury, and may be convicted thereof in any court having juris- 
diction of the offense. 

49, It shall be the duty of the registrars and board of registra- 
tion in each county, to report to the prosecuting attorney thereof any 
violations of this chapter which may come to their knowledge, with 
the names of the witnesses to prove the same; and it shall be the 
duty of the prosecuting attorney to cause such witnesses to be sum- 
moned and sent before the grand jury at the next term of the circuit 
court thereafter. l 

50. It shall be the duty of the judges of the circuit courts of the 
state to give this chapter strictly in charge to the grand juries 
therein. 

51. Each registrar and member of board of registration and the 
clerk thereof shall receive for his services two dollars per day for 
each day he shall be necessarily engaged in the discharge of the- 
duties of his office, but no registrar or member of the board of regis- 
tration shall receive compensation for more than ten days in any 
year, nor shall the clerk of said board receive compensation for more 
than twelve days in any year. 

52. The clerk of the board of registration shall, be entitled to a 
fee of twenty-five cents for each summons issued ‘by him for wit- 
nesses, and of five cents for each name inserted therein at the request 
of any person other than the board of registration or some member 
thereof, and he may require the payment of said fees in advance, 
Every person applying for such summons, whose right to vote is dis- 
puted, shall file with the clerk an affidavit to be sworn to before said 
clerk, stating the names of the witnesses he requires to be sum- 
moned and that they are necessary and material witnesses for him 
upon the question of his right to vote, and no officer shall be required 
to serve such summons unless his fees therefor are paid in advance. 
The said clerk may also charge the same fee for a copy furnished by 
him as is allowed by law to a clerk of a circuit court for like ser- 
vices;and may demand his fees therefor in advance. 

53. All claims for services, books, and stationery, arising under 
this chapter, except those rendered at the instance of parties other 
than the board of registration, shall be paid out of the treasury of 
the state upon account verified by the claimant, and approved and 
certified by the board of registration. 

. 54. The registrars, members of the boards of registration, and the 
clerks thereof shall, before entering upon the discharge of the duties 
of their respective offices, take and subscribe the oath prescribed by 
sections one and two of chapter nine of this act, which oath shall be ` 
filed in the office of the recorder of the county. 

55. Where. the registration of any township has not heretofore 
been made, or is incomplete, or is made in an improper or fraudulent 
manner, the board of registration shall require the registrar thereof 
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to make a new and complete registration of the same, without refer- 
ence to any former registration. 

56. At all elections the supervisors and inspectors, or other officers 14. 287. 
conducting the election shall be a by the last preceding regis- 
tration. 

57. Any fine imposed by the board of registration under this chap- 14. 238. 
ter, with the name of the person fined, shall be certified by the clerk 
of the board of registration to the clerk of the circuit court of their 
- county, whose duty it shall be to issue execution in the name of the 
state therefor, in the same manner and with the like effect, as if the 
said fine had been imposed by such court. 


Registration for charter elections. 


58. The registration of voters of any city or incorporated town or 
village provided for in this chapter shall be made, and the registers 
returned tothe county board of registration by the proper registrars 
at such time within forty days next preceding any regular election 
in such city or town as such board may designate, and the board 
shall thereupon proceed at such time as they may fix, before such 
election, to examine, correct, and certify such registers, upon the 
notice and in the mode prescribed by this chapter. 


Counting the votes at the several places of voting. 


59. As soon as possible after the polls are closed, the names oe ae 
entered on the poll books shall be counted by the inspectors and clerks 
in the presence of the supervisor, and the number thereof be set 
down in words at length at the foot of the lists, which shall then be 
signed by the inspectors and clerks. The ballot-box shall then be 
opened, and one of the inspectors, taking therefrom one ballot at a 
time, in the presence of all the other officers, shall read therefrom 
the designations of the offices to be filled, and the names of the ‘per- 
sons voted for, for each office, and hand the ballot to the other 
inspector, who, if satisfied that it was correctly read, shall string it on 
a thread. The contents of the ballots, as they are read, shall be 
entered by the clerks, under the supervision of the supervisor and 
inspectors, on tally-papers for the purpose, by suitable marks made 
opposite to or under the name of each person voted for, so as to 
show the number of votes received by every person for any office to 
be filled. The ballots shall be counted as they are strung upon the 
thread ; and whenever the number shall be equal to the number of 
voters entered upon the poll-books, the excess, if any, remaining 
in the ballot-box shall be immediately destroyed, without unfolding 
or unrolling the same, or allowing any one to examine or know the 
contents thereof. 

60. If two or more ballots be found folded or rolled together, and a ea 
the names thereon be the-same, all but one of them shall be des- 
_ troyed; but if the names thereon be different, they shall all be 
coore, And if any ballot be found to contain more than the 
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proper number of names for any office, that first on the ballot shall 
only be counted as to the said office. -In any election for senator, or 
delegate for a delegate district, if a person be voted for on any 
ballot, who is not a resident of the proper county, as required by 
the fourth and eleventh sections of the fourth article of the consti- 
tution, the ballot shall not be counted for the said office; or if two 
or more persons are to be chosen as delegates for a delegate district, 
or for two counties voting together, and it is required by the consti- 
tution that they should be residents of different counties, but the 
persons voted for be residents of the same county, the ballot shall 
not be counted in favor of either of the said persons. 


Return of the polls taken at each place of voting. 


61. As soon as the results are ascertained, the inspectors, or the 
supervisor and one of the inspectors, shall sign two certificates 
thereof, to the following effect: ‘‘ We, the undersigned, who acted 
as inspectors (or, as supervisor and inspector, as the case may be,) 
of the election held at , in the township of ; and county 
of —, on the day of , do hereby certify, that having 
been first duly sworn, we have fairly and impartially held the said 
election according to law, and the result thereof is as follows: For 
the office of (here designate the office, as for example, “ Dele- 
gate for the county of Barbour,” or, “Delegate for the first district,” 
or, “Senator for the first senatorial district,’ “Judge for the first 
circuit,” “ Representative in the Congress of the United States for 
the first congressional district,” ‘Governor of the state,” “Judge of 
the supreme court of appeals,” “ Supervisor of the said township,” 
and so forth, as the case may be), “A. B. received votes, C. D. 
votes, and’ E. F. votes,” and so on throughout, stating, 
according to truth, the full pame of every person voted for for every 
office, and in words at length, the number of votes he received for 
the same; and concluding as follows: “ Given under our hands, this 
day of .” The said two certificates shall correspond in 
all respects with each other, and each shall contain complete returns 
of the polls taken at the said place of voting for every office to befilled. 
When the said certificates are signed, the ballots shall be enclosed by 
the inspectors, or the supervisor and one of the inspectors, in an 
envelope, which they shall seal up, and write their names across the 
place or places where it is sealed, and endorse on the outside of the 
said envelope as follows: “ Ballots of the election held at ; 
in the township of , and county of , the day of 
.’ The inspectors, or one of them, shall, within three days, 
excluding Sundays, after the day on which the election was held, 
deliver the ballots so sealed up, one set of the poll-books, and one of 
the said certificates, to the clerk of the board of supervisors of their 
county, and the other certificate and set of the poll-books to the 
recorder of the county. 
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Meeting of supervisors to examine the returns. 


59 


, 62. The supervisors of each county shall convene on the fifth day, Acts of 1868, p. 


Sundays excepted, after every election held in their county or any 
township thereof, and their clerk shall lay before them the ballots, 
poll books, and inspectors’ certificates delivered to him as aforesaid. 
They may, if deemed necessary, require the attendance of any of 
the inspectors or other officers or persons present at the election, to 
answer questions under oath respecting the same, and may demand 
the production of the poll books and certificates concerning the said 
election filed in the office of the recorder; and make such other order 
as shall seem proper to procure correct returns and ascertain the true 
result of the said election in their county. They may adjourn from 
time to time, and when a majority of the board is not present their 
meeting shall stand adjourned till the next day, and so from day to 
day till a quorum be present. They may open and examine any of 
the sealed packages of ballots; but in such case they shall seal up 
the same again along with the original envelope, in another enve- 
lope, and their presiding officer or clerk shall write his name across 
the place or places where: it is sealed, and endorse on the outside, 
“Ballots of the election held at , in the township of ; 
and county of , the —- day of —--.” When they have made 
their certificates and declared the result as hereinafter provided, they 
shall deposit the sealed packages of ballots in the office of the recor- 
der. The recorder shall carefully preserve the certificates and poll 
books deposited in his office. The sealed packages of ballots shall 
be preserved ‘by him for one year, and pce be destroyed without 
opening the said packages. 


Declaring the result of the poll for county and township officers. 


63. The board of supervisors of each county shall be the judges of const. art. vii, 


the elections, qualifications, and returns of their own members, and $ 


2 4, last clause. 


of all county and township officers; and when ‘an election has been Acts ae 
3 82. 


held for any of the following officers, that is to say: prosecuting ™ 
attorney, surveyor of lands, recorder, assessor, clerk of the circuit 
court, county superintendent of free schools, and sheriff; or super- 
visor, clerk of the township, surveyor of roads, overseer of the poor, 
' township treasurer, inspectors of elections, school commissioners, 
justice, and constable; the supervisors of the county, at a meeting 
held pursuant to the last section, shall declare by resolution or reso- 
lutions entered on their journal, who are elected and to what offices; 
except in cases where notice in writing has been previously filed with 
their clerk, or is presented at such meeting before the resolution is 
passed, of the intention of any person voted for at such election for 
any office, to contest the election of any person claiming to have 
received a higher number of votes than the contestant for such office, 
or where notice is given as aforesaid by any voter of his intention to 


60 


Acts of 1863, 
p. 128, 2 33. 


Acts of 1868, 
p. 123, 2 85. 


ELECTIONS BY THE PEOPLE. [Cu. 3. 


contest the qualifications of any person appearing -by the returns to 
be elected. In such cases no declaration of the result shall then be 
made; but the board shall appoint a day, not less than five nor more 
than twenty days thereafter, when they will hear and consider such 
written depositions taken on behalf of either party on due notice to 
the other, and such other evidence, as may be produced. They may 
continue the hearing from time to time if it be shown that justice 
and right require it, but not beyond the twentieth day after the day 
first appointed for the hearing; and after they have heard as afore- 
said the evidence, they shall in like manner declare the result in the 
contested cases. The cost of each deposition or set of depositions, 
and of each official copy, to be used in evidence in such case, shall 
be noted thereon by the officer taking the depositions or furnish- 
ing a copy; and the board may direct what amount of costs, and of 
the costs of serving notices, either party is entitled to recover from the 
other; and the amount so certified, if not paid within ten days, may be 
recovered before any court or justice having jurisdiction. 

64. Though illegal votes be received, or legal votes rejected at any 
place of voting, the returns of the votes taken at such place shall 
not be set aside for that cause, but it may be shown by proper evi- 
dence before the final judges of election for whom -such illegal votes 
or any of them were cast, or for whom the legal votes which were 
rejected would have been given, and so far only as is so shown the 
returns shall be corrected. But this section shall not be construed 
to conflict with section thirty-eight of this chapter. 

65. When the result of an election is declared by the board of 
supervisors, pursuant to the sixty-third section, the said board shall 
cause a copy of the resolution, signed by their presiding officer and 
clerk, to be delivered, if demanded, to each person thereby declared 
to be elected; and such copy shall be received in all courts and 
places as legal evidence of the result of the election therein declared. 


Certificate of result in the county for state officers, representatives, and 
electors. 


66. When an election is held in a county for any of the following 
officers, that is to say; for delegate, senator, governor, secretary of 
the state, treasurer, auditor, attorney general, judge of the supreme 
court of appeals, judge for a circuit, representative in the congress of 


- the United States, and electors of president and vice president of the 


United States, the supervisors of such county under the regulations 
prescribed in the sixty-second section of this chapter, shall carefully 
and impartially ascertain the result of the said election in their 
county, and cause to be signed by their presiding officer and clerk 
as many certificates thereof as may be necessary, to the following 
effect : : 
“The board of supervisors of the county of .-————-, having 
carefully and impartially examined the returns of the election held 
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on the — day of -, do hereby certify that in the said county, 
for the office of , A. B. received votes, C. D. votes, 
and E. F. votes. In witness whereof, the said board Have 
caused this certificate to be signed by their president and clerk, this 
— day of ac 

The said board shall cause separate certificates to be signed, of the 
result of the election within their county for each of the offices speci- 
fied in this ‘section which is to be filled; and in the said certificates 
shall be set forth, according to the truth, the full name of every per- 
son voted for, and in words at length the number of votes he received 
for any office. - 


Supervisors’ certificates; to whom sent; how disposed of; proceedings 
thereon. 


67. The certificates of the supervisors made pursuant to the pre- acts of 1868, 
ceding section, shall be by them disposed of as follows: Of the cer- ™ 1% 438 
tificates respecting the election for delegate or delegates, they shall 
transmit one to the clerk of the house of delegates at the seat of gov- 
ernment, who shall submit the same to the house on the first day of 
the ensuing regular session, together with a list of the persons 
appearing thereby to be elected. The said board shall also deliver 
one, if demanded, to each person appearing to them to have been 
elected as delegate. Of the certificates respecting the election of sen- 
ator, they shall transmit one to the clerk of the senate at the seat of 
government, to be submitted by him to the senate on the first day of 
the ensuing regular session, together with a list of persons appearing 
thereby to be elected. One of the said certificates shall also be 
transmitted to each person voted for as senator. If the clerk of the 
house of delegates or clerk of the senate fail or refuse to act, or the 
office be vacant, the secretary of the state shall perform the service 
above required of such clerk. Of the certificates respecting the elec- 
tion for ‘governor, they shall transmit one to the secretary of the 
state, at the seat of government, endorsing on the envelope as fol- 
lows: “ Returns of the election for governor ;” and stating thereon 
the aggregate vote in the county for each candidate. The secretary 
of the state shall deliver the same unopened to the speaker of the 
house of delegates on the first day of the next session of the legisla- 
ture; and the speaker shall, within ten days thereafter, in the pres- 
ence of a majority of each branch of the legislature, open the said 
returns, when the votes shall be counted. The person having the 
highest number of votes, if duly qualified, shall be declared elected ; 
but if two or more have the highest and equal number of votes, one 
of them shall thereúpon be chosen governor by the joint vote of the 
two branches. Of the certificates respecting the election of the sec- 
retary of the state, treasurer, and auditor, respectively, they shall in 
each case transmit one to the secretary of the state, endorsing on the 
envelope, that it is returns of the election for secretary of the state, 
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auditor, or treasurer, as the case may be, and stating thereon the 
aggregate vote in the county for each candidate; and the same shall 
be delivered, unopened, to the speaker of the house of delegates on 
the first day of the next session, to be acted upon by the legislature. 
in like manner as the returns of the election for governor. Of the 
certificates respecting the election for attorney general, judge of the 
supreme court of appeals, judge for a circuit, representative in the 
congress of the United States, and electors of president and vice 
president of the United States, respectively, the board of supervisors 
shall transmit one in each case to the governor, who shall ascertain 
who are elected and make proclamation thereof. In every case the 
said certificates shall be transmitted as aforesaid by mail or some 
safe and expeditious conveyance to the proper officer or person, on 
3 or before the eighth day after the election, in an envelope under seal, 
the presiding officer or clerk of the board of supervisors writing his 
name across the place where it is sealed. 
Acts of 1863, 68. Whenever the governor, senate, or house of delegates, for any 
p:-125,48T. reason deem it proper, they may, by special messenger or otherwise, 
send for and procure proper returns from any county or counties, and 
the poll books, ballots, and certificates of the inspectors and board of 
supervisors, deposited in the offices of the recorders, shall be at all 
times subject to the order of the governor, or of either branch of the 
legislature. 


Decision in case of an equality of votes. 


Acts of 1863, 69. When the governor or the supervisors of a county are to 
p. 128, 2 49. f ; 
declare the result of an election, and it appears to them that two or 
more of the persons voted for have received an equal number of 
votes, so that the election to the office is not decided by the returns, 
they shall decide the tie by electing one of said persons. 


CHAPTER IV. 


VACANCIES IN OFFICE. 


SEC. SEC. 
1. Elections to fill vacancies; for what time; be filled by governor for the unexpired 


where held; how superintended, &c. With- term. Vacancy in representation in con- 

in what time persons elected to qualify. gress; how filled. Other vacancies; how 
2. Vacancy, &c., in the office of governor; who filled. Bond in such cases, 

to discharge the duties of the office in | 4. Vacancies in the legislature; how filled, &. 

such cases. 5. Vacancies in county and "township offices; 3 
3. Vacancy in office of judge, secretary of the state, how filled, &c. Bonds in such cases. 


auditor, treasurer, and attorney-general to 


General rule in relation to vacancies. 


reaps ee 1. Elections to fill vacancies shall be for the unexpired term; and 
126, 2 48, shall be held at the same places as other elections, and superintend- 
ed, conducted, and returned, and the result ascertained, certified, 
and declared in the same manner, and by the same officers; and the 


persons elected, having first duly qualified, shall enter upon the 
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duties of their respective offices within ten days after the result of 
the election shall have been declared according to law. 


Vacancy in office of governor. 


2. In case of the removal of the governor from office, or of his Const. art. v, 2 6. 
death, failure to qualify within the time prescribed by law, resigna- 
tion, removal from the seat of government, or inability to discharge 
the duties of the office, the office, with its compensation, duties, and 
authority, shall devolve upon the president of the senate; and in case 
of his inability or failure from any cause to act, on the speaker 
of the house of delegates; and in case of his inability or failure 
from any cause to act, on the secretary of the state; and in case aon 
of his inability or failure from any cause to act, on the attorney- 
general. 
3. When a vacancy exists in the office of judge of the supreme Acts of 1868, 
court of appeals, or of judge of any circuit, the same shall be filled BY: 
by appointment by the governor for the unexpired term. Whena 
vacancy exists in the office of secretary of the state, auditor, treas- 
urer, or attorney-general, the same shall be filled by appointment by 
the governor for the unexpired term. If the regular term of the 
office in which the vacancy exists, expires on the thirty-first day of 
December next after the general election for státe officers in any 
year, and the vacancy occur after such election, it shall be filled by 
the governor for the unexpired term. If there be a vacancy in the const. U. S- art. 
representation from this state “in the congress of the United States, » ¢* clause 4 
the governor shall, within ten days after the fact comes to his knowl- 
edge, give notice thereof by proclamation, to be published in such ~ 
newspapers in the district where such vacancy may occur, as he may 
deem best calculated to give information thereof to the voters of such 
district; and in such proclamation he shall appoint some day, not 
over sixty nor less than thirty days from the date thereof, for holding 
the election to fill such vacancy, which election shall be held accord- 
ingly, and the governor shall issue writs of election, directed to the 
sheriffs of the counties including such districts; and every such sher- 
iff, on the receipt thereof, shall-give notice of the same to the super- 
visors and inspectors of elections in the several townships of their 
county. When an officer is appointed by the governor, by and with 
the advice and consent of the senate, if there is a vacancy in such 
office during the recess of the legislature, the governor may fill the 
same by a temporary appointment, to expire at the end of the next 
session. The bond, if any be required by law to be given by any 
officer so temporarily appointed by, the governor, shall be in such 
penalty as the governor may direct, or may be dispensed with, if he 
80 order. - 
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Vacancies in the legislature. 


4, A writ of election to fill a vacancy in the legislature shall be 
issued by the governor, when the vacancy occurs during the recess 
of the legislature, and by the president of the senate or speaker of 
the house of delegates, as the case may be, when such vacancy hap- 
pens during the session, or has not been previously filled. The said 
writ shall be directed to the sheriff of the proper county, or to the 
sheriffs of the several counties included in the delegate or senatorial 
district, as the case may be, and shall prescribe the day of election ; 
and every sheriff, on receiving the same, shall immediately give notice 
thereof to the supervisors and inspectors of elections in the several 
townships of his county; and shall also cause notice of the same to 
be conspicuously posted at every place of voting in such county, and 
to be published in the newspapers, if there be any printed therein. 


Vacancies in township and county offices. 


` 5. When there is a vacancy in the office of the clerk of the cir- 
cuit court, recorder, sheriff, or prosecuting attorney, the same shall 
be filled by appointment by the circuit court or by the judge thereof, 
for the unexpired term. When there is a vacancy in the office of 


surveyor of lands, county superintendent of free schools, assessor, 


justice, constable, supervisor, inspector of election, clerk of town- 
ship, surveyor of roads, overseer of poor, or township treasurer, the 
same shall be filled by appointment by the board of supervisors for 
the unexpired term. The appointment, in every case, must be entered 
of record by the court or board in which it is made, and the person 
appointed must be qualified, according to the fourth section of article 
III of the constitution. The bond, if any be required by law to be 
given by the person appointed, shall be approved by the court, judge, 
or board making the appointment, and be in such penalty as they 
may direct, or it may be dispensed with, if so ordered by them in 
the writing by which the appointment is made. 


CHAPTER V. 


OFFENSES RELATING TO ELECTIONS. 


SEC. 


1. Penalty on officers of election for failure to 
perform duty, where no other penalty pre- 
scribed. 

2, On supervisor or inspector for failure or re- 
fusal to attend at election, etc. 

3. On officer present at an election, etc., who 
fails or refuses to hold same, etc., or who 
neglects to deliver ballots, poll books, etc. 

4, On officers of election for false count, certifi- 
cate, or return, etc. 

§ No person to- vote more than once in same 
election. 


SEC. 
6, Illegal voting, etc.; penalty for. 
7. Using force or intimidation at elections, etc. 
8. Bribery in elections. 
9. Betting on elections. 
10. Treating voters on election day. 
11. Places at which liquor sold to be closed on 
the day of election and day before; no 
liquor to be sold on said days, etc.; penalty 
for violation of section; part of premises 
where liquor not sold not required to be 
closed. 
12. Drunkenness at elections punishable. 
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_ Neglect or malconduct of officers of-election. 


-1. If an officer fail to perform any duty required of him in rela- Acts of 1863, 
tion to an election, and there is no other penalty or punishment sad 
imposed for such failure, he shall forfeit not less than five nor more 
than fifty dollars for every such offense. 

2. If a supervisor or inspector of election fail or refuse, without ra. , 254. 
sufficient cause, to attend at the proper time and place for holding 
any election which it is his duty to assist in holding, he shall forfeit 
not less thah five nor more than thirty dollars for every such offense. 

3. If an officer whose duty it is to assist in holding an election, 14.255. 
being present at the time and place for holding the same, refuse to- 
do so when required by a candidate or voter; or, if any -officer neg- 
lect to deliver the ballots, poll books, or certificates as required by . 
law, or to make returns in the manner or at the time prescribed by 
law, he shall forfeit for every such offense not less than ten nor more 
than one hundred dollars; ‘or if any officer refuse to deliver the bal- 
lots, poll books, or certificates at the time prescribed by law, he shall 
forfeit for every such offense not less than fifty nor more than two 
hundred dollars, and be confined in the county jail not less than 
thirty nor more than ninety days. - 

4. If a supervisor or inspector of election, or any person acting 14.257. _ 
as such, or as clerk or writer at any election, make or procure to be 
made, or assist in making, any false count, certificate, or return con- 
cerning an election, knowing the same to be false; or a member of a 
board of supervisors, or clerk of such board, assist or cogcur in 
making, or procure to be made any false count, certificate, return, or 
declaration concerning an election, knowing the same to be false, he 
shall forfeit not less than one hundred dollars nor more than five 
hundred dollars for every such offense. 


Voling twice; procuring bad votes to be admitted or good ones rejected. 


5. No person shall vote more than once in the same election; and ya, 2 58, 
he shall not vote a second time, although he may not have voted the 
first time for as many persons or officers as he might have lawfully 
` voted for. ’ 

6. If any person knowingly vote when not legally entitled; or ra, gs59, 
vote more than once in the same election; or knowingly vote or 
attempt to vote more than one ballot for the same office, or on the 
same question; or procure or assist in procuring a bad vote to be 
admitted or received at an election, knowing the same to be bad, or | 
a good vote to be rejected, knowing the same to be good; or with 
intent to deceive any voter alter thé ballot of such voter by marking 
out the name of any person for whom such voter desires to vote; or 
with like intent write the name of any person on such ballot other 
than those directed by the voter, he shall forfeit not less than thirty 
nor more than one hundred dollars for every such offense. 


9 


£ 


66 


Const, art. iii, 312. 


Id. p. 130,361. 


Id. 3 62, 


Id. 3 63. 


" 


OFFENSES RELATING To ELECTIONS. (Cx. 5 


The use of force or intimidation at elections. 


- T. Any person who shall, by force, menace, fraud, or intimidation, 
prevent or attempt to prevent any officer whose duty it is by law to 
assist in holding, conducting, or superintending an election, or in 
counting the votes cast thereat, and certifying and returning the 
result thereof, from discharging his duties according to law, or who 
shall by violence, threatening, gestures, speeches, force, menace, or 
intimidation, prevent or attempt to prevent an election being held; 

or who shall in any manner obstruct or attempt to obstruct the hold- 
ing of an election; or who shall by any manner of force, fraud, 
menace, or intimidation prevent or attempt to prevent any voter 
from attending any election, or from freely exercising his right of 
suffrage at any election at which he is entitled to vote, shall be 
guilty of a misdemeanor, and fined not less than one hundred nor 
more than five hundred dollars for every such offense; and at the 
discretion of the court, may be imprisoned in the county jail not 
more than three months. 


Bribery. 


8. If any person, directly or indirectly, accept or take any gift, 
reward, or profit, or any promise, bond, covenant, engagement, or 
security of any kind for reward or profit, under an agreement, express 
or implied, or with the intent that, at any election, he will vote for a 
particular candidate; or that he will give his vote in any particular 
manner, or upon any particular side of any question to be decided at 
such eléction ; or that he will make or procure to be made, or assist 
in making or procuring to be made, any false count, certificate, 
return, or declaration concerning any election; such person, and the 
person who shall make such gift, or pay such reward or profit, or 
make such promise, bond, covenant, engagement, or security, or aid 
or abet another in so doing, shall each forfeit not less than one hun- 
dred nor more than five hundred dollars, for every such offense. 


Betting on elections. 


9. If any person bet or wager money or other thing of value on 
any election held in this state, he shall forfeit the value of such 
money or other thing, and fifty dollars in addition thereto, for every 
such offense. 

Treating voters. 


10. If any person, who. is a candidate for any office under the con- 
stitution and laws of this state, shall, himself or by another, offer 
to, give, or distribute among the voters any intoxicating drink on the 
day of the election, he shall, if elected, forfeit his office, and on 
proof of the fact be removed therefrom. And if any person, 
whether a candidate or not, offer, give, or distribute any intoxicating 
drink to any voter on the day of an election, he shall forfeit not less 
than ten nor more than fifty dollars. 
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Places “where intoxicating drinks sold to be ‘kept closed on day. of 
election and day previous ; selling or offering such liquors for sale, 
ete., drunkenness at elections. 


11. Every place at which intoxicating liquors are sold shall be Ia. 3 64. 
kept closed on the day of election, and on the day previous thereto. 
And if any person ( whether licensed to sell intoxicating liquors or 
not ) shall, on the day of any election, or on the day previous thereto, 
sell, or offer or expose for sale such liquors, or shall, on either of said 
days, at any time, keep open any place in his possession, or under 
his control, where such liquors are usually sold, or shall permit any 
person to drink any intoxicating liquor on the day of an election, at 
any place in his possession or under his control, he shall be guilty of 
a misdemeanor and fined not less than fifty nor more than one hun- 
dred dollars for every such offense. Provided, that this section shall 
not be so construed as to require any person licensed to sell intoxi- 
cating liquors who is engaged in any other business in connection 
therewith to close his place of business as aforesaid, except the part 
thereof in which such liquors are usually sold. 

12. If any person be drunk at or near the place of holding an Acts of 1866, 
election on the day the same is held, he shall be guilty of a misde- Biase” ** 
meanor, and fined not less than ten nor more than fifty dollars, and 
shall moreover be required to give security for his good behavior for 
six months. If he fail to give such security, he shall be imprisoned 
not less than five nor more than twenty days. 


CHAPTER VI. 


: CONTESTED ELECTIONS. 


5E 


c. SEC 
1. How contests in elections for county and 


6. Attendance of witnesses ; how enforced. 


township officers decided. 7. When parties must finish taking depositions. 
2. Contest of election of delegate or senator; | 8. Proper branch of Legislature may extend 

notice to be given, etc.; what notice must time for taking depositions. i 

contain. Notice of person whose election | 9. Petition of contestant; when to be pre- 

is contested, and its contents. Notices sented. 

must be verified. 10. Decision in case votes be equal. = __ 


3. Notices, etc., in case of special election. 


4. Additional notice where new facts discov- V ontosta in Case of atateaihioers and jadges, 


0 - ; 
pred. 13. Proceedings in such cases, etc. 


5. Depositions; when and how taken and re- | 14. Costs in contested elections; how ascertained 
turned, and how disposed of. and collected. a 


County and township officers. 


1. If the election, qualifications, or returns of any county or Acts of 1863, 
township officer be contested, the question respecting the same shal] “65. 
be decided by the supervisors of the,county, according to the regula- 
tions prescribed in chapter third of this act. 


Members of the legislature. 


2. Any person intending to contest the election of another as Ia. p. 141,21. 
senator or delegate shall, within twenty-one days after the election, 
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in case of delegate, and within forty days after the election in case of 
a senator, give him notice thereof in writing, and a list of the votes 
he will dispute, with his objections to each, and of the votes rejected 
for which he will contend. If the contestant object to the legality of 
the election, or the qualification of the persons returned, the notice 
shall set forth the facts on which such objection is founded. The 
person whose election is contested as delegate shall, within fourteen 
days after he receives such notice, and the person whose election as 
senator is contested shall, within thirty days after he receives such 
notice, deliver to the contestant a like list of the votes he will dis- 


, pute, and of his objections to each, and of the rejected votes he will 


claim; and if he has any objection to the qualification of the con- 
testant, shall specify in such notice the facts on which the objection 
is founded. Each party shall append to his notice his affidavit that 
the matters therein set forth, so far as they are stated of his own 
knowledge, are true, and so far as they are stated on the information 
of others, he believes them.to be true. 

3. Where, however, such contest arises upon : a special election to 
fill a vacancy, held at any other time than the fourth Thursday of 
October, the notice, with specifications and affidavit as above, shall 
be given by the contestant within ten days after the election, in case 
of a delegate, and within thirty days after the election, in case of a 
senator, and by the party whose election is contested, in the first 
case within five days, and in the second, twenty days. l 

4. If new facts be discovered by either party after he has given 
notice as aforesaid, he may give an additional notice or notices to 
his ádversary, with specifications and affidavit as above prescribed. 

5. Either party may begin to take the depositions at any time 


-~ after the delivery of the original notice by the contestant. But rea-` 


sonable notice of every such deposition shall be given, and such 
notice shall specify the names of the witnesses to be examined. The 


“depositions may be taken before a justice, notary, or any officer 


authorized to take depositions in civil suits; and the officer before 
whom they are taken, shall certify and seal up the same, and endorse 
his name across the place where they are sealed, and address and 


- transmit the same, by mail or otherwise, to the clerk of the branch 


in which the seat is contested. When the petition of the contestant 
is referred to a committee, the clerk shall deliver the depositions to 
such committee for examination and report. 

6. Subpcenas for witnesses shall be issued by the clerk of the 
circuit court, or by a justice, upon application of either party; and 
witnesses shall be entitled to the same allowances and privileges, 
and be subject to the same penalties,-as if summoned to attend before 
the said court or justice in civil suits. 

7. If the contest arise respecting any election held on the fourth 
Thursday of October, the parties shall finish taking depositions five 
days at least before the third Tuesday of January next following. 
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But if it arise upon a special election to fill a vacancy, held at any 
other time, they shall finish within thirty days after the election in 
the case of a delegate, and sixty days in the case of a senator. 

8. Neither party shall have the benefit of any deposition taken 14.7. 
otherwise than as aforesaid, unless further time be given by resolu- 
tion of the proper branch of the legislature. 

9, The petition of the contestant shall be presented to the proper 1428. 
branch of the legislature, within ten days after its meeting, if the 
disputed election was held at the regular annual period ; or if it was 
a special election to fill a vacancy, within twenty-five days after the 

taking of the testimony is completed. 

10. If it be ascertained that an equal number of legal votes was Ta. p. 143, 29. 

given for the petitioner and the person returned, the senate or the 
house of delegates, as the case may be, in which the contest is pend- 
- ing, shall deelare which of them is elected. 


Governor, state officers, and judges. 
11. If the election of governor, secretary of the state, treasurer, Id. 311. 

_ auditor, attorney general, judge of the supreme court of appeals, or 
judge of a circuit,be contested, the contestant must give notice, with 
specifications and affidavit, to the person whose election is contested, 
within sixty days thereafter; and within thirty days thereafter the 
return notice must be given to the contestant. The parties shall 
finish taking depositions within forty days after the last mentioned 
notice is delivered. The depositions shall be transmitted to the clerk 
of the house of delegates, to be delivered by him to the joint com- 
mittee or special court hereinafter provided for. In other respects, 
the regulations contained in this chapter respecting contests for seats 
in the legislature shall be observed, so far as they are applicable. 

12. When the election of governor is contested, the petition of the Const. art.v, 25. 
contestant.and the depositions shall be referred to a joint committee 143, me p. 
of the two branches, for examination and report; which committee 
shall consist of two senators elected by ballot by that branch, and 
three delegates elected in the same manner by the house of delegates. 

The contest shall be determined by the legislature, both branches 
thereof sitting in joint session in the hall of the house of delegates, 
the speaker of which house shall preside. 

13. Where the election of secretary of the state, treasurer, auditor, Acts of 1868, 
attorney general, or of a judge of the supreme court of appeals or See 
a circuit court is contested, the case shall be heard and decided by a 
special court constituted as follow’: The person declared elected 
shall select one, the contestant another, and the governor a third per- 
son, who shall preside in said ‘court; and the three, or any two of 
them, shall meet at a time and place to be appointed by the gover- 
nor, and being first duly sworn impartially to decide according to 
law and the truth upon the petition, returns, and evidence to be sub- 
mitted to them, shall proceed, to hear and determine the case and 
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certify their decision therein to the governor. - They shall be entitled 
to the same pay and mileage as members of the legislature, to be 
paid out of the treasury of the state; but their compensation shall 
not in any case exceed forty-five dollars each, exclusive of mileage. 


Costs of contested elections. _ 


14. The costs of every contested election shall inelude only the 
expenses of serving notices, taking of depositions and the allowances 
to witnesses ; and shall be noted at the foot of every deposition or 
set of depositions by the person taking the same. If the contestant 
fail in setting aside the election, there shall be awarded against him 
the amount of such costs incurred or expended by the person who 
was returned or declared elected. Otherwise, each party shall pay 
his own costs; unless it appears that the person returned or declared 
elected was guilty of fraud or malpractice in the election, or in pro- 
curing such return or declaration; in which case costs shall be 
awarded against him in favor of the contestant. Where costs are 
awarded in favor of either party, the amount thereof shall be ascer- 
tained under direction of the branch, joint session, or court which 
decides the case, and a certificate thereof, authenticated by the sig- 
nature of the presiding officer, shall be delivered to the party in 
whose favor they are awarded, which certificate shall have the foree 
of a judgment, and if such costs be not paid within ten days after 


the date thereof, the clerk of the circuit court of the county in which ` 


the party against whom the costs were awarded resides may issue 
execution on such certificate upon its delivery to him in like manner, 
as upon a judgment of the said circuit court. But no person con- 


testing the seat of another in the legislature shall be entitled to pay 
or mileage if his contest fail. l 


CHAPTER VII. 
CERTAIN GENERAL PROVISIONS RESPECTING OFFICERS. 
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The term of office. ` - 


1. The terms of officers, not elected or appointed to fill a vacancy, 
shall begin respectively as follows: 

That of the governor, secretary of the state, treasurer, auditor, Const, atupi, 7 
and general superintendent of free schools for this state, on the 
fourth day of March next after their election ; that of the judges 
of the supreme court of appeals, the judges for the several circuits, 
attorney general, prosecuting attorneys, surveyors of land, recorders, 
county superintendents of free schools, assessors, sheriffs, clerks of 
the circuit courts, and members of the legislature, on the first day of 
January next after their election; and that of the township officers Acts of 1863, p. 
on the first day of January next after their election. When an ta p.116, 28. 
officer is elected or appointed to fill a vacancy, his term shall be as 
prescribed by the first section of the fourth chapter. 

2. The term of every officer shall continue (unless the office be const, art. iii,36. 
vacated by death, resignation, removal from office, or otherwise) 
until his successor is elected or appointed and qualified. 


Residence. 


3. Every officer, except prosecuting attorney, shall reside in the Acts of 1863, p. 
township, county, district, or circuit for which he was chosen, and if id. p. 155, gh 
he remove therefrom during his term of office, his office shall be 
thereby vacated. If an officer be elected for the state, his office 
shall be vacated by his removal from the state. The governor shall Const. art. v, ¢2, 
reside at the seat of government. 


Certain disqualifications to hold office. 


4, No person convicted of treason, felony, or bribery in an elec- Const. art. iii, 31, 
tion, before any court in or out of this state, shall, while such con- ° 
viction remains unreversed, be elected or appointed to any office 
under the laws of this state; and if any person, while holding such 
office, be so convicted, the office shall be thereby vacated. 

5. If any person holding or expecting to hold any office under Code of Va, 2d 
the laws of this state, sell the same, or let it to farm, either in whole 25. op P100, ch. 18, 
or in part, or contract to do so, such person and the person who may 
buy, take to farm, or contract to do so, shall be thereby disabled 
from holding the said office. 

6. Any citizen of this state who shall, either in or out of the state, Const. art, i, 
fight a duel with deadly weapons, or send or accept a challenge so 
to do, or who shall act as a second, or knowingly aid or assist in 
such duel, shall ever thereafter be incapable of holding any office of 
honor, trust, or profit under this state. Every person who may 
knowingly have been the bearer of such challenge or acceptance, or 
otherwise engaged or concerned in any duel actually fought, may be 
required, in any prosecution against any person but himself, for 
having fought, or aided or abetted in such duel, to testify as 
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a witness; but any statement made by him as such witness skall not 
be used in any prosecution against himself.’ 


Removal from office, of county and township officers. 


7. The clerk of the circuit court, recorder, prosecuting attorney, 
sheriff, or'surveyor of lands of any county may be removed from 
office for good cause by the circuit court of such county; but in 
every such case the order of removal shall specify the cause thereof 
and be entered of record. Any other county officer, including the 
assessors, or any township officer, may be removed from office, for 
good cause, by the supervisors of the county, a majority of the 
whole number of supervisors elected in the county concurring in 
such removal, and the officer to be removed, unless he has absconded 
or concealed himself, or for any other cause such notice cannot be 
served, having had reasonable notice of all the charges alleged 
against him, and an opportunity to make his defense, in person or by 
counsel, as he may choose, before the board or a committee thereof 
appointed to investigate the said charges. Misconduct in office, 
habitual or willful neglect of duty, manifest incompetence to dis- 
charge the duties of the office, the commission of any offense pun- 
ishable by imprisonment or involving a violation of his official oath, 


“habitual intemperance, or grossly immoral conduct, shall be deemed 


sufficient cause of removal. ~ 


Removal of state officers from office. 


8. The secretary of the state, treasurer, auditor, attorney general, 
public printer, and general superintendent of free schools, may be 
removed from office by the legislature, a majority of the members 
elected to each branch concurring in the removal. But the officer 
to be removed must first have reasonable notice of the charges, 
alleged against him, and an opportunity to make his defense in per- 
son, or by counsel, as he may choose, before the- legislature or a joint 
committee appointed to investigate the said charges. , ~ 

9. Any such officer as is mentioned in the last section, may, for 
good cause, during the recess of the legislature, be removed by the 
governor, but the governor shall in such case communicate to the 
legislature, immediately after the beginning of its next session, the 
fact of the removal and the cause thereof; and if the legislature, by 
joint resolution, disapprove of the removal, the officer removed shall 
be thereby re-instated in his office. 


General rule ‘in relation to removals. 


10. In cases where there is not a different provision made by law, 
any person appointed to an office may be removed therefrom by the 
person or persons having the power of appointment, for any of the 
causes mentioned in the seventh section of this chapter. And where 
the power of appointment is in one person, on the recommendation 
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or with the consent of another or others, the power of removal shall , 
be exercised in like manner. But officers who are appointed by the 
governor, by and with the advice and consent of the senate, may, 
during the recess of the legislature, be removed by the governor, 
who shall in such case communicate to the senate immediately after 
the beginning of-its next session, the fact of the removal and the 
icaulse thereof; and if the senate, by resolution, disapprove of the 
“removal, the officer removed shall -be thereby reinstated in his office. 


Deputies. 


11. The clerk of any court, with the consent of such court, or of ao ee 
the judge or judges thereof in vacation, may appoint any person his pa ee 
deputy. A sheriff, recorder, or surveyor of lands, with the consent of 
the circuit court of the county, or the judge thereof in vacation, 
may appoint any person his deputy. An assessor may appoint a MP Ru” 
deputy, with the consent of the board of supervisors of the county ; P 7 ch. 1. 
or, if there be no such board, with the consent of the judge of the 
circuit. Such consent shall in each case be entered of record. The1 age Va. R: p. 
deputy, during his continuance in office, may discharge any of the l 
official duties of his principal; and any default or misfeasance in 
office of the deputy shall be deemed a breach of the condition of the 
official bond of the principal. 

12. Such deputy may be removed from office by the principal, or Acts of 1863, 
by the court, judge, or board with whose consent he was appointed. P16, ch. 14,22 

13. If a sheriff, recorder, surveyor of lands, or assessor, or the clerk rag, 
of any court die during his term of office, his deputies in office at the 
time of his death may continue to discharge the duties of the office, 
in the name of the deceased, until the qualification of his successor ; 
and any default or misfeasance in office of any such deputy shall be 
deemed a breach of the condition of the official bond of the princi- 
pal, notwithstanding his death; but the personal representative of 
the deceased principal shall have the same right to remove any 
deputy from office, and to appoint another, that the principal would 
have had if alive. 

14. The duties-of the recorder of a judicial character, shall not 
be performed by deputy, notwithstanding anything | above contained 
to the contrary. 


Acts of officer de facto valid. 


15, All judgments given, and*all acts done, by any person by pag of va, 24 
authority or color of any office, or the deputation thereof, under the $4 p 10L 2T , 
restored government of Virginia, or this state, before his removal 
therefrom, shall be valid, though it may afterwards be decided or 
adjudged that he was not lawfully elected or appointed, or was dis- 
qualified to hold the office, or that the same had been forfeited or 


vacated. 
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Credentials of county and township officers. 


16. The credentials of county and township officers shail be as 
prescribed in the sixty-sixth section of the third chapter. 


Credentials of representatives in congress and presidential electors. 


- 17. The governor shall, if demanded, give a certificate under his 
hand and the great seal of the state, to every person elected a rep- 
resentative in the congress of the United States, or an elector for 
president and vice president of the United States, which certificates 
respectively shall be to the following effect : 

“ STATE oF West VIRGINIA, to-wit: 

I, , governor of the said state, pursuant to the act of 
the legislature thereof in such case made and provided, do hereby 
certify that A. B., of the county of 
the — day of 


——, was duly chosen on 
, & representative in the congress of the United 
States, for the congressional district of this state, composed of 
the counties of , for the term commencing on the first day 
of March next, (or for the unexpired term ending on the third day 
of March ——-, as the case may be.) Given under my hand and 
the great seal of the said state of West Virginia, this — day of 


7? 


‘i STATE oF WeEsT VIRGINIA, to-wit: 

I, —, governor of the said state, pursuant to the act of 
the legislature thereof in such case made and provided, do hereby 
certify that A. B., of the county of , C. D., of the county 
of , (and so on, stating the full name of every person 
elected and the county in which he resides,) were duly a Appointed by 
this state at an election held therein, on the — day of , elect- 
ors of president and vice president of the United States. Given 
under my hand and the great seal of the said state of West Virginia, 
this — day of p ned 


Credentials of senators of the United States. 


18. Where a senator is chosen by the legislature to represent this 
state in the senate of the United States, the clerk of -the house of 
delegates shall give information of the same to the governor, who 
shall cause a credential to be made out to the following effect: 
“Srate oF West VIRGINIA, to-wit: 

The legislature of this state having, on the — day of ——, in pur- 
suance of the constitution of the United States, chosen A. B., of the 
county of ,a senator from this state for six years, beginning 
on the fourth day of March, in the year , Cor for such time as 
may be assigned to him according to the said constitution, or to fill 
the vacancy which has happened by the death, resignation, or other- 
wise, of C. D.,) I, , governor of the state of West Vir- 
ginia, do hereby certify the same to the senáte of the United States. 
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Given under my hand and the great seal of the said state, this — day 
of , —? - 

The governor shall accordingly sign the said credential, and cause 
the great seal of the state to be affixed thereto, and deliver the same 
to the senator so chosen, 

19. When a vacancy shall happen during the recess of the legis- 14.2 42. 
lature in the representation from this state in the senate of the 
United States, and the executive shall make a temporary appoint- 
ment to fill such vacancy, the governor shall cause a credential, 
under his hand and the great seal of this state to be delivered to the 
person so appointed, to the following effect: 

“ STATE oF West VIRGINIA, to-wit: 

. A. B., who was, according to the constitution of the United States, 
a Jenat? from this state for the term ending on the third day of 
March, in the year , having died, (resigned, or otherwise, as the’ 
case may be,) during the recess of the legislature, I, ; 
governor of the state of West Virginia, do by virtue of the said con- 
stitution, appoint C. D., of the county of , a senator from 
this state in the senate of the United States, until the next meeting 
of the legislature. Given under my hand and the great seal of the 
state, this, the — day of —.,” 


? 


Commissions of the judges, attorney general, and militia officers. 


20. The judges and attorney general shall be commissioned by const. art. vi, 
the governor. Officers of the militia shall be commissioned accord- ‘ote of 1868, 


ing to the twenty-first and twenty-third chapters. p. 124, 2 36. 


No tax or fee for state seal. = 


21. When the seal of the state is affixed to any certificate, .cre- Acts of 1863, 
dential, or commission of a public officer, no tax or fee shall be P 1? 
charged therefor. 

Office property. 
~ 22, All acts of the legislature, codes, forms, reports, blank books, Acta of 1866, 
dockets, and other property of whatever kind, furnished to any officer 4 ote ct ora 
by authority of law, are declared to be the property of the office, ?*%°™*» t1 
and shall be delivered by the retiring officer to his successor within 
ten days after the latter shall have entered upon the duties of his 
office. 

23. If the predecessor of any officer fail to comply with any of ta. 3 29. 
the requirements of the preceding section it shall be the duty of 
such officer to notify the prosecuting attorney of the county, of such 
failure, who shall at the next*term of the circuit court of the county, 
place the official bond of such delinquent party in suit, and unless 
it appear that such failure was through no fault of the-party com- 
plained of, there shall be a recovery on his official bond of fifty 
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dollars and the costs of the suit, including an attorney’s fee of ten 
dollars. The penalty recovered in such suit shall be paid into the 
general school fund of the state. 


CHAPTER VII. 


PROCEEDINGS AND COMPENSATION OF PRESIDENTIAL ELECTORS. 


BEO. SEC. 
1. Presidential electors; when and where to | 2. Their compensation. 
meet, etc. Vacancies; how filled. 


1. The persons chosen as electors of president and vice-president 
of the United States shall meet in the office of the governor, at the 
seat of government of this state, on the first Wednesday of Decem- 


‘ber, in the year eighteen hundred and seventy-two, and the same 


~ 


Id. p. 126, 2 40, 


Const. art. iii, 3 5. 


Acts of 1868, 
p. 1838, ch. 106. 


\\ 


day in every fourth year thereafter, or such other day as congress 
shall prescribe, and then and there give their votes, and make, cer- 
tify, and transmit lists thereof, in the manner prescribed by the con- 
stitution and laws of the United States. If any of the electors so 
chosen fail to attend by the hour of ten in the forenoon of the said 
day, the electors present shall supply the vacancy by appointing an 
elector in place of each one so failing to attend; and every elector 
so appointed shall be entitled to vote in the same manner,as if he 
had been originally chosen by the people. 

2. Every elector of president and vice-president of the United 
States shall be entitled to the same per diem and mileage that is 
allowed to the members of the legislature, to be paid out of the 
treasury of the state. 


S 


CHAPTER IX. 


OATHS OF OFFICE. 


SEC. SEC. 
1 6. Oaths; how certified; where filed, etc. 
2. } Oaths of officers. `} 7. Time within which officer must qualify. 
3. To what officers first section does not apply. 8. Recorder must certify list of officers to secre- 
4. Oaths; by whom administered. tary of the state. 
5. Penalty for acting in office without taking 
oaths, 


Form of official oaths prescribed. 


1. Every person elected or appointed to any office or trust, civil 
or military, shall, before proceeding to exercise the authority, or 
discharge the duties of the same, take the following oath: “I, A. 
B., do solemnly swear that I will support the constitution of the 
United States, and the constitution of the state of West Virginia; 
that I have never voluntarily borne arms against the United States; 
that I have voluntarily given no aid or comfort to persons engaged 
in armed hostility thereto, by countenancing, counseling, or encour- ' 
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aging them in the same; that I have not sought, accepted, nor 
attempted to exercise the functions of any office whatever, under any 
authority in hostility to the United States; that I have not yielded 
a voluntary support to any pretended government, authority, power, 
or constitution within the United States, hostile or inimical thereto; 
and that I take this obligation freely, without any mental reserva- 
tion or purpose of evasion.” 


2. He shall also, at the same time, take an oath that he will faith- Acts of T 


fully and impartially perform the duties of his office to the best of 
his skill and judgment. 


3. The first section shall not apply to the case of a person residing Ia. p. 4, 23. 


in another state or country, who is appointed a commissioner by the 
governor, or designated, pursuant to law, for any office, agency, or 
service to be performed out of this state, or an executor, administra- 
tor, trustee, or a person authorized to celebrate the rites of matri- 


mony. 
By whom administered. . 


4, The oaths aforesaid may be taken in any court of record, or 14.24. 


before a justice, notary public, recorder, commissioner in chancery, 
clerk of a court, or judge. Those to be taken by any person elected 
a member or officer of either branch of the legislature, may be taken 
as aforesaid, or in such manner as the branch may prescribe by its 
rules. Any person residing in another state or country, who is 
appointed for any office, agency, or service, to be performed out of 
this state, may take the proper oath before a justice, notary, court, 
or judge of the country in which he resides. 


Penalty for acting in the office before taking the oaths. 


5. If any person elected or appointed to any office or trust, civil ra. 35. 


or military, exercise any authority, or enter upon the discharge of 
any duty pertaining thereto, before taking the proper oath or oaths, 
he shall forfeit not less than fifty nor more than one thousand 
dollars. - ~ 


How the evidence of the oaths having been taken is to be preserved. 


6. The oaths to be taken as aforesaid shall be certified by the ya a6, 


persons who administer the same, and the certificates disposed of as 
follows: ‘The certificates of the oaths taken by the governor, secre- 
tary of the state, treasurer, auditor, attorney-general, general super- 
intendent of free schools, and adjutant general, and of the clerks 
employed by them, and of all other civil officers, except those after- 
wards mentioned in this section, shall be filed in the office of the 
secretary of the state. The certificates of the oaths taken by sena- 
tors and delegates shall be filed with the clerks of those branches 
respectively, or the oaths shall be taken in presence of their respect- 
ive branches, and the fact be noted on the journal. The certificates 


TT 


` 
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of the oaths taken by the judges of the supreme court of appeals, or 
any officer of the said court, shall be delivered to and recorded by 
the clerk of that court. The certificate of the oaths taken by a 
judge of a circuit shall be delivered to and recorded by the clerk of 
the first court to be held by him. The certificate of the oaths taken 
by the clerk of any court shall be recorded by such clerk. The 
certificates of the oaths taken by county, township, and municipal 
officers shall be filed with the recorder of the county. The certificates 
of the oaths taken by any military officer above the rank of colonel, 
shall be filed with the adjutant general; and of any other military 
officer, shall be recorded in the order book of the commandant of the 
regiment to which such person belongs or is attached. 


The time within which officers must qualify. 


7. The oaths of office shall be taken within the time prescribed 
by sections seven and eight of chapter ten. 


Recorder to furnish list of officers. 


8. The recorder of each county shall, annually, within ten days 
after the qualification of county and township officers chosen at the 
general elections, transmit to the secretary of the state a certified 
list of all such officers, with the name and office of each; and, in 
case of a township officer, the name of the township. 


CHAPTER X. - 
OFFICIAL BONDS; BONDS TAKEN IN JUDICIAL PROCEEDINGS. 


SEC. 


1. Bonds, how taken, sureties _ therein, and how | 15. Bond of clerk of court of appeals, where filed; 
proved or acknowledged. bonds to be approved by circuit court or 
2. Bonds, how sued on; for whose benefit suit judge, where to be filed. 
may be prosecuted. 16. Bond of clerk of board of supervisors and 
3. Proceedings must show for whose benefit assessors to be approved by supervisors; 
suit prosecuted; who liable for costs; se- penalty of each; must be filed in office of 
curity for costs. recorder. i 
4. Legal effect ot copy of bond, or record there- | 17. Bonds of justices and constables to be ap- 
of; court may require production of origi- proved by recorder and prosecuting attor- 
nal. ` ney, or by judge of circuit, and filed in 
5. Bonds taken in judicial proceedings, how otfice of recorder; penalty of each. 
_ payable; of officers. of municipal corpora- | 18. Bond in case of temporary appointment may 
tions, counties, and townships,how payable. be dispensed with, or penalty reduced. 
6. Official bonds; condition of. 19. Copy of bond of sheriff, assessor, clerk -of 
7. Time within which officers must qualify and circuit court, recorder, clerk of court of 
give bonds. -~ appeals, and notary public must be sent to 
8. Preceding section not applicable in case of auditor, etc.; penalty for failure. 
election, or appointment to fill vacancy, etc. | 20. Official bonds must be recorded. 
9. If person elected fail to qualify, office deem- | 21. When and how new, and additional bonds 
ed vacant. may be required; office vacated if not 
10. Penalty on officer required to give bond, for given; when former bond to remain in 
acting without giving same. force; liability of sureties in additional 
11. Bonds to be approved by governor, must first bond. 
be approved by attorney general. 22. Relief of surety in official bond ; proceedings 
12. What bonds to be approved by governor; in such cases. 
their penalty, and where filed. 23. When new bond given, sureties in former 
13. Bond of clerk of court of appeals, by whom bond discharged from all liability for acts 
approved, and penalty thereof. - of principal thereafter. 
14. Bonds of sheriff, recorder, surveyor, clerk of | 24. Bonds heretofore given, when valid; persons 
circuit court, and notary public to be ap- now in office not to give new bond except 
proved by circuit court, or judge in vaca- as provided in this chapter. 


tion; penalty of each. 
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How payable; sureties; proof of execution of bond. 


1. Every bond required by law to be taken, or approved-by, or Le via 
given before; any court, board, or officer, shall, unless otherwise pro- i 
vided, be made payable to the state of West Virginia, with one or 
more sureties deemed sufficient by such court, board, or officer, and 
be proved or acknowledged before such court, board, or officer. 


` Suits thereon. 


2. Upon any ‘such bond, whether taken before or after this act ra. 32. 
takes effect, and upon any bond payable to the commonwealth of 
Virginia, heretofore taken within the territory now included in this 
state, suits may be prosecuted from time to time in the name of this 
state, if the bonds be so payable, and in the name of the state 
of West Virginia, successor to the commonwealth of Virginia, if the, 
bond be payable to said commonwealth, for the benefit of this state, 
or of any county, township, corporation or person injured by a 
breach of the condition of any such bond, until damages are 
recovered in the aggregate equal to the penalty thereof. 

3. The proceedings in such suit must show for whose benefit it is 14.33. 
prosecuted; and the party for whose benefit it is prosecuted shall be 
_ liable for costs, if the judgment be for the defendant; and the court 
may, in its discretion, require security for costs from such party 
according to the principles and usages of law. 

4, A copy of the bond or of the record thereof, certified by the ra p. 8,818. 
officer in whose office it is required by law to be filed or recorded, 
shall be prima facie evidence of the execution and contents thereof; 
but the court in which any suit upon or relating to such bond is 
pending, may, in its discretion, require the production of the origi- 
nal bond. ' 


Bonds taken in judicial proceedings. Counties, townships, and towns. 


5. Any bond to be given upon an injunction, appeal, writ of error, Ia. p. 6, 24. 

supersedeas, or other proceeding in a civil suit, may be made payable 
to the state according to the first section of this chapter, or to the 
party entitled to the benefit thereof. And any bond to be given by 
an officer of a municipal corporation, county, or township, or which 
may lawfully be prescribed by the ordinances, by-laws, or regula- 
tions thereof, may be made payable to the state as aforesaid, or to 
the said municipal corporation, county, or township. 


Oficial bonds; condition. 


6. When a person undertaking any office is required by law to 1a, 5. 
give an official bond, the condition, unless otherwise provided, shall aT. ET 
be for a faithful discharge by him of the duties of his office, and for 


accounting for and paying over as required by law all money which 
may come to his hands by virtue of the said office. 
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7. Every person elected to an office shall take the proper oaths, 
and, if bond be required of him by law, give his official bond, unless 
otherwise specially provided, within sixty days after he has been 
declared elected; or, if at the time of his election, he was absent 
from the state, or from the circuit, district, county, or township for 
which he was chosen, within sixty days after he is notified of his 
election. In cases of appointment, the same rule shall apply, unless 
the appointing power prescribe a different time within which the per- 
son appointed is to qualify. 

8. The preceding section shall not apply to the cases of officers 
appointed or elected to fill vacancies. They must qualify within ten 
days after they are notified of their appointments or declared elected. 


Ark gaps, 9. If any person elected or appointed to an office fail to qualify 


oe p: oat within the time prescribed by law, the office shall be deemed vacant. 


Acts of 1865, p. 
ch. 14, 3 2. 


gs 10. If a person elected or appointed to an office, who is required 
_ by law to give an official bond, act in such office before he has filed. 


his official bond according to law, he shall forfeit not less than fifty 
-nor more than one thousand dollars. l 


Oficial bonds of particular officers. 


Act of 1868, pz, 11. Every bond required by law to be approved by the governor, 


Id. 213. 


Id. 318. 


_ Shall be first submitted to the attorney general for examination ; and 
if he be of opinion that it is in proper form and legally executed, 
he shall make an endorsement thereon to that effect. 

12. The secretary of the state, auditor, treasurer, public printer, 
superintendent of free schools, and adjutant general shall each give 
bond, to be approved by the governor. The bond of the secretary 
of the state shall be in the penalty of five thousand dollars, that of 
the auditor twenty thousand, of the treasurer twenty-five thousand, 
of the public printer five thousand, of the state superintendent of 
free schools three thousand, and of the adjutant general ten thou- 
sand dollars. The bond of the secretary of the state shall be filed 
in the office of the auditor, and the other bonds mentioned in ‘this 
section, in the office of the secretary of the state. 

13. The clerk of the supreme court of appeals, unless he be clerk 
pro tempore, shall give bond, to be approved by the court, in such 
penalty, not less than three thousand nor more than ten thousand 
dollars, as the court shall deem sufficient. ~ 


Td.38,10,11,12. 14, The sheriff, recorder, and surveyor of lands of every county, 


Id. p. 80, ch. 28, 
2 1. 


every notary public, and every clerk of the court, unless he be 
clerk pro tempore, shall give bond, to be approved by the circuit 
court of the county or the judge thereof in vacation, in such pen- 
alty as the court or judge shall deem sufficient. But the penalty, 
in the case of the sheriff, shall not Be less than twenty thousand nor 
more than one hundred and fifty thousand dollars; of the recorder, 
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not less than three thousand nor more than ten thousand dollars; of 
the surveyor of lands, not less than one thousand nor more. than 
three thousand dollars; of a notary public, not less than two hun- 
dred and fifty nor more than one thousand dollars; and of the 
clerk of a circuit court, not less than tares thousand nor more than 
ten thousand dollars. 

15. The bond of the clerk of the supreme court of appeals shall 1a. p. 7, 215. 
be filed in the office-of the clerk of the circuit court for the county 
in which the supreme court of appeals may sit. The bonds aboye 
mentioned to be approved by the circuit court for any county, or the 
judge thereof in vacation, shall be filed in the office of the clerk 
of such circuit court, except that the bond of the clerk of the circuit 
court shall be filed in the office of the recorder of the county. 

16. Every clerk of the board of supervisors and assessor shall Ta. p.186, ch.121, 
give bond to -be approved by the supervisors of the county. The fa. p.155, 24. 
bond of the assessor shall be in the penalty of three thousand dol- 
lars, and that of the clerk of the board of supervisors in such 
penalty not less than one thousand nor more than three thousand 
dollars, as the said board may deem sufficient. The bonds men- 
tioned in this section shall be filed in the office of the recorder of 
the county. 

17. Justices and constables shall give bond, to be approved by the 1a. p. 187, 311. 
recorder and prosecuting attorney for the county, or by the judge . 
of the circuit, and filed in the office of the recorder. The penalty 
: of the bond of a justice shall be not less than one thousand nor 
more than five thousand dollars, and that of a constable not less 
than one thousand nor more than three thousand dollars. 

18. When a temporary appointment is made or vacancy filled 
pursuant to sections three and five of chapter four, the official bond 
may be dispensed with or the penalty thereof reduced as provided in 
those sections. 

19. A copy of the official bond of every sheriff, assessor, clerk of Acts of 1864, p 
the circuit court, recorder, clerk of the supreme court of appeals, * ° 3 
and notary public shall be sent to the auditor by the officer in whose 
office the original is filed, within two months after the same is filed . 
in his office. If the officer whose duty it is so to send any such 
copy, fail to do so within the time specified, he shall forfeit fifty 
dollars. - - 

Record of official bonds. 


20. The officer in whose office any official bond shall be filed as Acts sof 1863, p. 


aforesaid shall cause the same to be correctly recorded, upon the ’ 
endorsement of the proper officer or officers showing that the same 
has been approved as the law requires. 


New bond may be required. §: 


21. The court, board, or officer by whom any official bond is ra. 3 19. 
required by law to be approved, or the successor of any such officer, 
as! i 
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may, at any time, require from any officer by whom such, bond may 
have been given, a new bond, or an additional bond to that already 
given, to be approved by such court, board or officer, or the succes- 
sor of such officer. If the officer so required to give a new bond, or 
to give such additional bond, shall, after being notified of the 
requirement, fail to comply therewith within the time required, his 
office shall be deemed vacant, unless the time for giving such new or 
additional bond be extended or the requirement withdrawn. In case 
such additional bond be given, the former bond shall remain in force 
and have the same effect in all respects as if such additional bond 
had not been required, ‘but in such case the sureties in the additional 
bond shall be jointly liable with those in the former bond for any 
default of their principal, occurring after the approval of such addi- 
tional bond. 


~ 


Relief of surety on petition. 

22. When a surety in an official bond, or his personal representa- 
tive, shall have reason to believe that he, or the estate of his dece- 
dent, is likely to suffer pecuniary loss in consequence of such surety- 
ship, he may file his petition before the court, board, or officer by 
whom such bond was approved, to be relieved therefrom. The 
petition shall state the ground upon which his belief is founded, and 
shall be verified by his affidavit. Upon the filing of such petition 
and proof that a notice of the time and place of filing the same 
has been served upon the principal in such bond at least:ten days 
before the filing thereof, such court, board, or officer shall require a 
new bond to be given. And if any officer, being so required, fail to 
give a new bond within the time required, his office shall be deemed 
vacant, unless the time for giving such new bond be extended, or the 
requirement be withdrawn. 


Effect of the new bond when given and approved. 


23. -Upon new bond being given, approved or filed, according to 
law, in the cases specified in the last two sections, the sureties in the 
former bond and their estates shall be discharged from all liability 
for any breach of duty committed by such officer after that time. 


Validity of certain bonds. - 
24. Every bond heretofore given shall be valid, though it fail to 
conform to the provisions of this chapter, if there be no other law- 


ful objections thereto. And no person now in office shall be 
required to give a new bond except as provided in this chapter. 
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CHAPTER XI.” ; 


COMPENSATION OF PERSONS IN THE SERVICE OF THE STATE; OFFICE 
EXPENSES ; RESIDENCE FOR THE GOVERNOR. 


BEC. SEO. 

1. Compensation of officers. 5. Contingent expenses defined. 

2. Residence for governor to be built and fur- | 6. Salary and contingent expenses of general 
nished by state; house rent in the mean- superintendent of free schools to be charged ' 
time. to school fund. 

3. Clerk hirein offices of governor, secretary of | 7. Mileage of judges. 
the state, treasurer, auditor, and adjutant | 8.) Pay and mileage of members of the legisla- 
general. 9. ture. 

4, Contingent expenses of governor, secretary of | 10. Loss of pay in case of absence without leave, 
the state, treasurer, auditor, attorney gen- | 11.) Compensation of officers of the legislature; 
eral, general superintendent of free school, 12. of witnesses. 
and adjutant general. 13. How salaries and other expenses are payable. 


Annual salaries to be paid by the state. 2 


1. Each of the officers mentioned in this section shall receive from 
= è 1 
the state an annual salary as follows: , 


The governor, two thousand dollars ; Const., art. v, 22. 
The secretary of the state, thirteen hundred dollars ; Id. 27. 

The treasurer, fourteen hundred dollars ; - Td, 

The auditor, fifteen hundred dollars ; Td. 

The adjutant general, fifteen hundred dollars ; Ata of 1865, p. 


The general superintendent of free schools, fifteen hundred dol- Acts of 1863, 
lavas ` p. 255, 2 34 
s ? = 
The attorney general, one thousand dollars; ~ Id, p. 74, ch, 80, 
2 I, "fret clause, 
The judges of the supreme court of appeals, two thousand dollars, AA 


each; 


The clerk of the said court, one thousand dollars ; , a 2d ed. 
The reporter of the said court, one thousand dollars ; i EE E 
The judges of the circuit courts, eighteen hundred olla each+ Const artvi 
The vaccine agent, one hundred and fifty dollars ; Acts of 1863, 


The keeper of the rolls, three hundred dollars, besides his com.” : 


pensation as clerk of the house of delegates ; 

The, janitor, for himself and his assistants, one thousand dollars 
per annum and three dollars per day in addition during the session 
of the legislature. 


Governors residence. 


- 2. A residence for the governor shall be purchased or erected, and ee alt i 
furnished, at the expense of the state. Until this is done, he shall ™ °? g 


be allowed seven hundred and fifty dollars annually, in lieu -of house 
rent and furniture. - 


Clerk hire in certain offices. 


3. The officers mentioned in this section may, at their discretion, Code Va. 24 ed, 
annually expend not exceeding the following sums for necessary clerk 310105242 
hire in their respective offices, that is to say ; the governor, one thou- dota of 1807, se 
sand dollars; secretary of the state, one thousand dollars ; treasurer, 


four hundred dollars ; auditor, three thousand dollars; ; and adjutant 
general, one thousand dollars. 
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Contingent expenses of certain offices. : 


4, Such sums of money as may be indispensably necessary may be 
annually expended by the governor, secretary of the state, treasurer, 
auditor, attorney general, general superintendent of free schools, and 
adjutant general for the contingent expenses of their respective 
offices, to be approved by the legislature. 

5. The words contingent expenses in the preceding section shall 
include stationery, blank books, blanks, advertising and other print- 
ing, fuel, lights, postage, express charges, stamps, and office furni- 
ture. 


=n 


General superintendent of free schools. 


Kets of 1863, 6. The salary of the general superintendent of free schools and 
i l the contingent expenses of his office shall be charged to the fund 
applicable annually to the support of free schools, and be deducted 
therefrom before distribution is made thereof. 


=~ 


Mileage of judges. : 

Const, art. vi, 7. The judges of the supreme court of appeals and circuit courts 

° shall be entitled to mileage for travel to and from their several 
courts, at the rate of ten cents for every mile, to be computed 
according to the nearest practicable route. 


Compensation of members of the legislature. 


Id. art, iv, 388. 8. The pay and mileage of members of the legislature shall be 
three dollars a day during the session, and ten cents for every mile 
they shall travel in going to and returning from the place of meet- 
ing by the most direct route. = 

Code Va, 2d. ed, 9. Any member taken so sick during the session or on his -journey 

a to the place of meeting, as to be unable to come to and sit in the 
house, shall receive wages for every day of the session he is so dis- 
abled. 

10. If a member of either house be absent from the service thereof 
without leave, unless he be sick or unable to attend, the house to 
which he belongs may, by order or resolution, direct such absence to 
be entered on their journal, and that no wages be paid him for the 
time he was absent. ž 


Compensation of the officers of the two houses. 


11. The officers of the legislature mentioned in this section shall, 
respectively, receive as follows, for each day during the session, that 
istosay: ‘The clerk of the senate, ten dollars; the assistant clerk, 
six dollars ; the sergeant-at-arms, five dollars; the door-keeper, three 
dollars; and the pages, two dollars each. The clerk of the house of 

_ delegates, ten dollars; the assistant clerk, sixfdollars; the sergeant- 
at-arms, five dollars; the door-keeper, three dollars; and the pages, 
two dollars each. 


3 
4 
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12. Each sergeant-at-arms shall be allowed one dollar for every ta. p.106, 314. 
arrest, and one dollar and fifty cents for every day he detains the 
person arrested in custody, by virtue of any order or process of the 
senate or house of delegates; but if the person arrested be discharged 
the same day, only the fee for the arrest shall be charged. For 
summoning a witness or serving a notice; each sergeant shall be 
entitled to a fee of fifty cents. For the travel of himself or mes- 
senger to execute any order or process, he shall be entitled to ten 
cents per mile going and the same returning. Witnesses summoned 
before the legislature or any committee thereof, shall receive the 


same per diem and mileage to which witnesses are entitled in the 
circuit courts. : a 


How salaries and other expenses are payable. 


18. The salaries mentioned in this chapter shall be paid out of the za p. 107, 319. 
treasury quarterly, after being duly audited. The other expenses 
and allowances shall, in general, be payable when the service or 
travel has been performed, or the article delivered. But members 
of the legislature and others traveling to the seat of government, 
who would be entitled to mileage for traveling home, “may receive 
the mileage last mentioned before going home. 


CHAPTER XIL 
THE LEGISLATURE; ITS MEMBERS, OFFICERS AND PROCEEDINGS. 


EC. SEC. 

1. Officers of the senate and house of delegates ; provement, etc.; how and for what time 
when and how elected; term of office; given; evidence thereof to be filed with f 
when to discharge the duties of presiding application. 
ofñcers, etc. 11. Notice of application for act to change bound- 

2. Janitor ; ‘when and how elected ; his duties. aries of city, town, or village, or to confer 

3. Vacancies in office of clerks and janitor ; how additional powers of taxation thereon, or 
filled. for other local acts; how and for what time 

4, Flag to be raised while either house in session. given; evidence thereof to be filed with 

5. Stay of proceedings in suits, and upon execu- application. 
tions and attachments against members of | 12. Officers of the two houses; their duties. 
the legislature, when. 18. Clerks to bave custody * of journals, etc.; 

6. Attendance of absent members, how com- copies as evidence. 
pelled, etc. at Clerk of house of delegates to be keeper of 

7. Attendance of witnesses before either house the rolls; his duties as such; fees for 
of the legislature, or a committee thereof, | 15, copies. 
how compelled. 16. Clerks of senate and house of delegates to 

8, Oaths in legislative proceedings; by whom prepare index to journals, etc.; their com- 
administered. pensation therefor. 

9. Appropriations of money; how made. 17. Fees of clerks for copies, etc. 


10, Notice of application for act to incorporate 


i ‘ 18. Clerks may appoint and remeve assistants, 
bank of circulation, work of internal im- etc. 


Officers of the Legislature. 


1. Each house of the legislature shall, at the annual session there- 
of, elect a clerk, a sergeant-at-arms, a door-keeper, and such number 
of pages and committee clerks as may be necessary for the transac- 
tion of business. The term of office of the clerks of the senate and 
house of delegates shall, unless they are sooner removed for cause, 
be one year, and until their successors are elected and qualified. 
Each of said clerks shall, at the commencement of every annual 
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session of the legislature, call the house of which he is clerk to 
order, and shall do and perform all the duties of the presiding 
officer thereof, until such officer is elected under the rules governing 


the same. 
Janitor. 


2. There shall be a janitor elected at each annual session of the 
legislature by the joint vote of the two houses, whose term of office 
shall be for one year, and until his successor is elected and qualified. 
It shall be his duty to properly guard and take care of the capitol 
buildings, or those used as such, together with all the executive 
offices therein, and cause the same to be kept clean, and properly 
heated when necessary. He shall also, during the session of the 
legislature, have charge of the halls and committee rooms of the 
two houses, and keep the same properly cleaned and in good order, 

- and heated when necessary; and shall do and perform such other 
- duties in relation thereto as either house may require. 


`. Vacancies. 


8. Vacancies in the office of clerk of the house of delegates, clerk 
of the senate, and janitor, happening when the legislature is not in 
session, shall be filled by appointment by the governor, to expire at 
the meeting of the next session of the legislature. If any such 
vacancy happen when the legislature is in session, it shall be filled 
in the same manner as is provided for the election of such officer at 
the annual session. 


Flag to be raised while either house is in session. 


Code of Va, 24 4, While either house is in session, the flag of the Union shall be 
ed, p. 110, 2 4. . . 
kept suspended over the place of session. 


Privileges of members. 


14.35. See 5. Any suit may be commenced and prosecuted against a member 
Const., art. iv, > . . . . . . 
31,32. ` Of the legislature, if his person be not taken into custody or impris- 
Grat, 240. oned. But no trial shall be had, or judgment rendered in any such 
suit, nor shall any execution or attachment be levied upon the 
property of such member during the-sessions of the legislature, and 
for one day for every twenty miles he is necessarily compelled to 
travel in going to and returning from such session. 
Compelling the attendance of members. 
Const, art. iv, 6. Either house, or a less number than a quorum thereof, when 


‘ets of 1863,p. assembled at the time and place of meeting, may, by order or reso- 
118, ch. 97, lution, direct such of its members as are absent without leave to be 
brought before the house. The order or resolution shall be executed 
by the sergeant-at-arms, or any messengers deputed by him, or 
appointed for the purpose by the officer presiding at the meeting; 
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and a copy of such order or resolution, attested by the presiding 
officer or clerk, shall be a sufficient warrant. The sergeant -or mes- 
sengers shall thereupon forthwith arrest the members so absent, and 
bring them before the meeting, and each of them, as he is brought 
in, shall be heard, if he wishes it, in excuse of his absence. If any 
member so brought in do not render suċh an excuse for his absence 
as the house, or such of its members as are present, shall deem 
sufficient, he may be fined not exceeding six dollars, eensured, or 
discharged from custody, as the house, or such of its members as 
are present, shall order; and in either case, shall pay the costs of the 
arrest. If the excuse be deemed sufficient, the costs of the arrest 
shall be certified by the presiding officer or clerk, and be paid out of 


- the appropriation for the expenses of the legislature. 


Procuring testimony in legislative proceedings. 


7. When the senate and house of delegates, or a joint committee, Code of Va, 24 
or a committee of either house, authorized to examine witnesses or eee 
to send for persons and papers, shail order the attendance of any 
witness, or the production of any paper as evidence, a summons shall 
be issued accordingly, signed by the presiding officer or clerk of 
such house, or the chairman of said committee, directed to the 
sheriff or other proper officer of any county, or to the sergeant-at- 
arms of such house or any person deputed by him; and when 
served, obedience thereto may be enforced by attachment, fine, or 
imprisonment, at the discretion of the house which, or the committee 
of which, caused the summons to be issued; or, in the case of a joint 
committee, as the two houses may determine by joint resolution. 


4 


Administering oaths in legislative proceedings. 


8. The presiding officer or clerk of either house may administer za. 312, p. 111. 

the oaths of office to any member or officer of such house, and the 
oath to any witness to be examined before such house, or its com- 
mittee, or before any joint committee. When any committee of 
either house, or joint committee, is authorized to examine witnesses, 
or to send for persons and papers, the chairman of such committee, 
or in his absence any member thereof, may administer the oath to 
any witness produced to testify before it. 


Appropriations. 


9. No money shall be appropriated by resolution‘of either house, Const. art. viii, 
or by joint resolution of the legislature, but when any money has 
been appropriated by law, the application of the same in pursuance 
of the law may be directed by resolution. 


Notice required of application of certain special acts. 


10. Whoever intends to apply to the legislature for the passage of 75% $f 18 P 
an act to incorporate a bank of circulation, or work of internal ito 1864 p. 
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improvement, or to confer additional privileges thereon, shall pub- 
lish a notice of such application at least once a week for two suc- 
cessive weeks before the application is presented, in a newspaper 
printed in some one of the counties affected thereby, or if there be 
none printed in any such county, then in some newspaper printed at 
the seat of government. And with every such application there 
shall be submitted to the legislature satisfactory evidence that the 
notice has been published as herein prescribed. 

11. Whoever intends to apply to the legislature for the passage of 
an act to change the boundary of any city, town, or village, or to 
confer additional power of taxation on the council thereof, or to 
establish or discontinue a ferry, or for any local or private purpose 
affecting the rights, interest, or property of others, shall publish a 
notice of such application at least once in each week for four suc- 
cessive weeks before the application is presented, in some newspaper 
printed in the county, city, town, or village most affected thereby, or 
if no newspaper be printed therein then such notice shall be posted 
at three or more of the most public places in the county, city, town, 
or village affected by such application as aforesaid, for the same 
period. And with every such application there shall be submitted 
to the legislature satisfactory evidence that such notice has been 
published or posted as herein required. 


Concerning the duties of the officers of the two houses. 


12. The officers of each house shall respectively have such powers 
and perform such duties as are conferred upon or required of them - 
by law, or by the rules or orders of their respective houses. 

13. The journals, papers, and documents of each house shall be in 

custody of its clerk, and copies certified by him shall be evidence in 
like manner as the originals. 
14, The clerk of the house of delegates shall be the keeper of the 
rolls. After a bill or joint resolution has passed both houses, he 
shall cause the same to be correctly recorded, in a fair and distinct 
hand, in a well bound book to be kept for that purpose exclusively, 
which recording shall be equivalent to enrollment. He shall have 
the custody of the acts and joint resolutions of the legislature, and 
shall make a copy of any of them for any person requiring the 
same, and such copy, being certified by him, shall be evidence in 
like manner as the original. For a copy of an act or joint resolu- 
tion he may demand of the person at whose request it is made, fifty 
cents, or, at his option, three cents for every thirty words contained 
therein. 

15. As soon as possible after the close of each session, he shall 
prepare a well arranged index to the acts and joint resolutions 
passed at such session, and shall furnish to the public printer the 


manuscript of such acts, resolutions and index, and all matter 
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directed by law to be printed therewith, properly prepared and 
arranged for publication, and shall superintend the printing thereof. 

16. The clerk of the senate and of the house of delegates shall Acts a ae 
each, at the end of every session of the legislature, prepare indexes ` 
to their respective journals and cause them to be printed and bound 
therewith. As a compensation therefor; the per diem of said clerks 
shall be extended ten days after the adjournment of the legis- 
lature. 

17. For any copying or recording, other than that mentioned in 
the fourteenth section of this chapter, and such as he is required to 
do for the legislature or either house or a committee in the dis- 
charge of his official duty, the clerk of either house may demand of 
the person at whose request it is done, a fee at the rate of ten cents 
per hundred words, or of fifty cents in all, at his option. 

18. The clerk of either house may appoint at any time when 
necessary an assistant, and may remove him from office. Such 
assistant, during his continuance in office, may discharge any of the 
official duties of his principal. 


CHAPTER XIII 


OF THE PROMULGATION, PROOF, COMMENCEMENT, AND CONSTRUCTION 
OF LAWS: EFFECT OF THE COMMON LAW AND ANCIENT STATUTES. 


SEC. SEC. 
1. Acts of the legislature, how distributed and | 7. Certain acts and ordinances of Virginia de- 
disposed of. clared void. 


2. Printed copies of statutes, etc. of Virginia | 8. When acts of the legislature take effect. 
to be received as evidence. 


9 
3. Printed copies of acts, etc. of this state to be | to ‘Certain rules for the construction of statutes. 
received as evidence. 17 : 


4, Laws of other states and countries; how as- 18. Supreme court of appeals and circuit courts 

certained. alone authorized to decide upon the consti- 

5. Common law of England in force in this state, tutionality of statutes; their decision bind- 
etc. 


ing until reversed. 
6. Writs, remedial and judicial; right and ben- 


efit of, preserved, etc. 


Distribution of the session acts. 


1. In addition to the five hundred copies of the acts and joint res- Act as 
olutions of each session of the legislature and matters directed by 4 Acts cs haa 
law to be published therewith, to be distributed as the session pro- ° 
gresses, among the members of the legislature, pursuant to the ninth 
section of chapter sixteen, the two thousand copies which, according 
to the said section, are to be delivered to the secretary of the state,: 
shall be by him distributed and disposed of as follows: One copy to 
every judge and clerk of a court in this state. One copy to every 
prosecuting attorney, sheriff, assessor, recorder, clerk of the board of 
supervisors, supervisor, county superintendent of free schools, sur- 
veyor of lands, justice, township clerk, and clerk of the board of 
registration. To the governor, seéretary of the state, treasurer, audi- 
tor, attorney general, general superintendent of free schools, and adju- 
tant general, one copy each. Five copies to the clerk of the senate, 

12 
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one for his own use, and the others to be kept in his office for the 
use of the senate; and ten copies to the clerk of the house of dele- 
gates, one for his own use, and the others to be kept in his office for the 
use of the house. Hight copies to every member of the legislature, 


‘one for his own use, and the others for distribution. One copy to 


Code Va., 2d ed., 
p. 114, 3 16. 


Ia. 


New York code 
of procedure, 
2 426. 


Mass. code, p. 
678, 2 63, 64, 65. 


every public library in the state. And one copy each to the West 

Virginia hospital for the insane, the penitentiary, the agricultural 

college, and the state normal schools. Three copies to the librarian 

of congress, whereof one shall be for the library, and one for each 

house of congress. One copy to every senator and representative in 

congress from this state. Three copies to the secretary of state of 
the United States, one for his own office, one for the president, and 

one for the attorney general of the United States. To the judge, 

clerk, attorney, and marshal of the district court of the United States 

for the district of West Virginia, one copy each; and one copy to 

the governor of every state and territory. The said copies shall be 

sent by mail, express, or otherwise, as the secretary of the state may 

deem best. The acts to which the officers of a county may be 

entitled shall be forwarded to the recorder thereof, and shall be 

delivered by him to the officers who are entitled to receive them. ` 
The recorder, upon the reception of said acts by him, shall forward 

his receipt therefor to the secretary of the state, specifying the num- 

ber received. And he shall require each person receiving a copy of 
said acts from him to sign a receipt therefor in a book to be kept by 

him for that purpose in his office. The residue shall be sold ynder 

direction of the secretary of the state, at a price to be fixed by him 

near the actual cost of the same to the state, and the poesens of 
such sales shall be paid into the treasury. 


Printed copies of statutes to be received as evidence. 


2. The printed copies of the acts and resolutions of the general 
assembly of Virginia, and of the statutes and codes of that state, 
with the supplements to and continuations of the same, and the ordi- 
nances of the convention which assembled at Wheeling on the 
eleventh day of June, eighteen hundred and sixty one, shall continue to 
be received in evidence within this state, in like manner as they were 
receivable within the same when it was part of the state of Virginia. 

8. The printed copies of the acts and resolutions of the legislature 
of this state, which have been or shall hereafter be published by 
authority thereof, shall be received as evidence for any purpose for 
which the original acts and resolutions could be received, and with 
as much effect. 


~ Laws of other states and countries. 
4, Whenever, in any case, it becomes material to ascertain what 


the law, statutory or other, of another state or country, or of the 
United States, is, or was at any time, the court, judge, or magistrate 
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shall take judicial notice thereof, and may consult any printed 
books purporting to contain, state, or explain the same, and consider 
any testimony, information, or argument that~is offered on the 
subject. 


= The common law and ancient statutes. 


5. The common law of England, so far as it is not repugnant to the Son Va, 2d ed, 
principles of the constitution of this state, shall continue in force” ” 
within the same, except in those respects wherein it was altered by 
the general assembly of Virginia before the twentieth day of June, 
eighteen hundted and sixty-three, or has been or shall be altered by 
the legislature of this state. 

6. The right and benefit of all writs, remedial and judicial, given Id. p. 113,8 2. 
by any statute or act of parliament made in aid of the common law 
prior to the fourjh year of the reign of James the First, of a general 
nature, not local to England, shall still be saved so far as the same 
may consist with the constitution of this state, the acts of the gen- 
eral assembly of Virginia passed before the twentieth day of June, 
eighteen hundred and sixty-three, and the acts of the legislature of 
this state. 


~ 


Certain acts and ordinances declared void. 


7. All ordinances, orders, and resolutions of the convention held Ordinance of Au- 
in Richmond during the year eighteen hundréd and sixty-one, and Geilacaces of 
all acts, orders, and resolutions passed after the sixteenth day of vention Ge Tso, 
April, eighteen hundred and sixty-one, by any assembly at Rich- ”™ 
mond, calling itself the general assembly of Virginia, are declared 


void, and of no force or effect whatever within this state. 


When acts of the legislature take efect. 


8. Every act of the legislature shall take effect and be in force Acts of 1863, p. 
from its passage, unless it Te otherwise provided in the act itself, or O “**+ 
be manifestly inconsistent with the intention of the legislature ; and 
the day when an act is passed shall be noted in the enrollment and 
printed copies thereof next after its title. 


Certain rules for the construction of statutes. 


9. The repeal of a law, or its expiration, by virtue of any pro- Code of Va, 24° 
vision contained therein, shall not affect any offense committed, or Sz aa finie 1, 


penalty or punishment incurred before the repeal took effect or the These, seetions ; 


law expired, save only that the proceedings thereafter had shall ihr aetna 
conform, as far as practicable, to the laws in force at the time such this chapter. 
proceedings take place, unless otherwise specially provided; and 
that if any penalty or punishment be mitigated by the new law, ; grat. 233, 37T. 
such new law may, with the consent of the party affected thereby, 15 grat. aso. 
be applied to any judgment pronounced after it has taken effect. 

10. When a law which has repealed another, is itself repealed, the 


former law shall not be revived without express words for the purpose. 
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11. A solemn affirmation shall be equivalent to an oath in all 
cases unless otherwise expressly provided; and the word “oath” shall 
be deemed to include an affirmation, and the word “swear” or “sworn” 
to be complied with, if the person referred to make solemn affirmation. 

12. The time within which an act is to be done shall be computed 
by excluding the first day and including the last; or, if the last be 
Sunday, it shall also be excluded; but this provision ‘shall not be 
deemed to change any rule of law applicable to bills of, ‘exchange or 
negotiable notes. 

18. When a court is directed to be held, or a ma to take 
place, or any act to be done, on a particular day of the month, if that 
day happen to be Sunday, the next day shall`be deemed to be the 
one intended. When an adjournment is authorized from day to day, 
an adjournment from Saturday to Monday will be legal. 

14. In a statute the word “month” shall mean a calendar month, 
and the word “year,” a calendar year; and the word |" year” alone be 
equivalent to the expression “year of our Lord.” 

15. When the seal of: the state or of a court, offiger, or corpora- 
tion is to be affixed to any paper, an impression of such seal upon 
the paper shall be sufficient. When the seal of a natural person is 
required to a paper, he may affix thereto a scroll by way of seal, or 
adopt as his seal any scroll, written, eae or engraved, made 
thereon by another. 

16. When a statute requires an act to be done by any officer or 
person, it shall be sufficient if it be done by his agent or deputy, 
unless it be such as cannot lawfully be done by deputation. 

17. The following rules shall be observed in the construction of 
statutes, unless a different intent on the part of the legislature be 
apparent from the context : 

First. A word importing the singular number only may be applied 
to several persons or things, as well as to one person or thing; a 
word importing the plural number only may be applied to one per- 
son or thing as well as to several ; and a word imparting the mascu- 
line gender only may be applied to females as well as males. 

Second. Words purporting to give a joint authority to three or 
more persons, confer such authority upon a majority of them, and 
not upon any less number. — 

Third. The words “written” or “in writing” include any representa- 
tion of words, letters, or figures, whether by printing, engraving, writ- 
ing, or otherwise. But when the signature of any person is required, it 
must be his own proper hand writing, or his mark, attested, proved, 
or acknowledged. 

Fourth. The words “preceding,” “succeeding,” or “following,” used 
in reference to any section or sections of a chapter or statute, means 
next preceding, next succeeding, or next following that in which such 
reference is made, unless a different interpretation be required by the 
context. 
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- Fifth. An officer is said to have qualified, when he has done all 
that the law required him to do before he proceeds to exercise the 
authority and discharge the duties of his office. 

Sixth. The words “the governor,” are equivalent to “the executive 
of the state,” or “the person having the executive power.” 

Seventh. The words “justice of the peace” are equivalent to the 
word justice, and the word “notary” to notary public. 

Eighth. The word “state,” when applied to a part of the United 
States and not restricted by the context, includes the district of 
Columbia, and the several territories ; and the words “‘ United States ” 
also include the said district and territories. 


Ninth. The word “person” includes corporations, if not restricted 12 Grat. 663. 


by the context. 

Tenth. The words “personal representative” include the executor 
of a will, the administator of the estate of a deceased person, the 
administrator of such estate with the will annexed, the administra- 
tor de bonis non of such estate whether there be a will or not, the 
sheriff or other officer lawfully charged with the administration of 
the estate of a deceased person, and every other curator or committee 
of a decedent’s estate for or against whom suits may be brought for 
causes of action which accrued to or against such decedent. 

Eleventh. The word “ will” embraces a testament, a codicil, an 
appointment by will or writing in the nature of a will in exercise 
of a power, also any other testamentary disposition. 

Twelfth. The word “judgment” includes decrees, and also orders 
in chancery for the payment of money, and bonds or recognizances 
having the force of judgments. - 

Thirteenth. The words “ under disability” include married women, 
persons under the age of twenty-one years, insane persons, and con- 


_victs while confined in the penitentiary. 


* 


Fourteenth. The words “insane person” include every one who is 
an idiot, lunatic, non compos, or deranged. 

Fifteenth. The word “land” or “lands,” and the words “real 
estate,” or “real property,’ include lands, tenements, and heredita- 
ments, and all rights thereto and interests therein, except chattel 
interests. 

Sixteenth. The words “ personal estate,” or “personal property,” 
include goods, chattels real and personal, money, credits, invest- 
ments, and the evidences thereof. 

Seventeenth. The word “property,” or “estate,” embraces both real 
and personal estate. 

Eighteenth. The word “offense” includes every act or omission for 
which a fine, forfeiture, or punishment is imposed by law. 

Nineteenth. The expression “laws of the state” includes the con- 
stitution of the state, and the constitution of the United States, and 
treaties and laws made in pursuance thereof. » 
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Twentieth. Unless otherwise specially provided, every fine or for- 
feiture imposed by or under an act of the legislature shall accrue 
to the state, and be applied to the support of free schools, pursuant 
to the second section of article X of the constitution. 

. Twenty-first. The word “town” shall include a city, village, or 
town, and the word “council,” any body or board, whether composed 
of one or more branches, who are authorized to make ordinances 
for the government of a city, town, or village. 

Twenty-second. When the supervisors of a county, council of a 
town, city, or village, or any board, number of persons, or corpora- 
tion, are authorized to make ordinances, by-laws, rules, regulations, 
or orders, it shall be understood that the same must be consistent 
with the laws of this state. 

a 18. ‘The supreme court of appeals and the circuit courts of this 
state are alone authorized to decide upon the constitutionality of an 
act of the legislature. And. when such court of appeals has decided 
upon the constitutionality of a law, its decision shall be binding 
upon all inferior tribunals until the same is reversed by an appeal 
therefrom to the supreme court of the United States. 


CHAPTER XIV. 


CERTAIN POWERS AND DUTIES OF THE GOVERNOR. 


SEC. SEC. 
1. Power of governor to order out militia. 17. Costs in such case to be paid by complainant. 
2. Orders of governor when militia called out. | 18. When and for what time ayer may be 
5. To whom orders are to be sent. detained here. 
4, What officers to command militia when | 19. Rewards for apprehension of criminals may 
called into service. be offered by governor; not to be paid to 
5. Suspicious persons may be apprehended in sheriff or other ofticer in certain cases. 
time of war with foreign power, etc. 20. Governor may commute capital punishment, 
6. Also in case of any war, insurrection, or pub- and grant conditional pardons; provisions 
lic danger. in relation thereto. 
7. Governor may send for persons and papers. | 21. Power to surrender prisoners for exchange. 
8. How warrant or order of governor directed; } 22. May remit fines and penalties, when. - 
powers of officer in executing same. 23. Order to be recorded and reported to legisla- 
9. Persons apprehended, how discharged. lature. 
10. Fugitives from foreign nations; when deliv- | 24. Return of order or warrant of governor to be 
ered over, etc., upon requisition. made to secretary of the state. 
11. When delivered over without requisition, | 25. Payment out of civil contingent fund; when 
evidence required; expenses, how paid. and how made. 
12. Fugitives from other states to be delivered | 26. Governor may raise money by temporary 
on requisition of executive authority. loans; when. 
13.) When persons charged with crime in another | 27.) Messages and reports to be sent to legisla- 
los state may be arrested and detained there- į 28. ture. 
-for in this state to await requisition; pro- | 29. Documents to be sent to other states and 
16.) ceedings in such cases. United States. 


Power to order out the militia. 


Const. art.v,25. 1. The governor shall have power to call out the militia to repel 

: invasion, suppress insurrection, and enforce the execution of the . 
laws. And whenever in any part of the state a combination, too 
powerful to be suppressed by the ordinary course of judicial pro- 
ceedings, endangers the peace and safety of the people, or obstructs 
the execution of the laws, the governor may use the military force 
of the state to suppress such combination. 


Sey ed, 2. When the governor calls out the militia hé shall issue such 


mete 
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orders and take such measures as to him seem hest, for mustering, 
arming, subsisting, and transporting the several detachments, and 
may appoint such quartermasters, commissaries, and staff as he shall 
deem proper. . 

3. His orders shall be sent to such officers and in such manner as 1a. 24. 
he may think expedient, with notice of the place of rendezvous; and 
the officers to whom they are sent shall proceed immediately to 
execute the same. 

4, When a detachment is called into service, the officers to com- Ia. p. 162, 32. 
mand the same shall be detailed from the division, brigade, or regi- 
ment from which such detachment is taken. When separate com- 
panies are called out or offer themselves and are accepted-for the 
service, they shall be under the command of their respective com- 
pany officers; but the governor may organize them into battalions 
and regiments, and appoint the necessary field officers therefor. 
When several regiments are ordered out or volunteer and are 
accepted for the service, they shall remain under the command of 
their respective regimental and company officers; but the governor 
may appoint or detail one of the brigadier generals or major gen- 
erals to the command. If such officers as the governor deems neces- 
sary do not attend at the place of rendezvous, or he be satisfied they 
will not attend, he may appoint in their stead such officers as he 
may deem best. a 


Apprehending suspicious persons in time of war. 


5. The governor may cause to be apprehended and imprisoned Ia. p. 118,26. 
Ord. of June 19, 
or may compel to depart from this state, all suspicious subjects, citi- 1861, of Wheel- 
ing ‘Convention 
zens, agents, or emissaries of any foreign state or power at war with of 1s61, p. 7. 
the United States. 
6. He may also cause to be apprehended and imprisoned, or may ya. 
compel to depart from this state all who, in time of war, insurrec- 
tion or public danger, shall willfully give aid, support, or informa- 
tion to the enemy or insurgents, or who, he shall have just cause to — 
believe, are conspiring or combining together to aid or support any 
hostile action against the United States or this state. 
7. In order to obtain information in such cases, the governor may ra. 
send for the person and papers of any one whom he shall believe to 
be subject to the last two sections. 4 
8. Any warrant or order of the governor under the three prece- Iad. and 2 7 of 
ding sections may be directed to any sheriff or other officer, civil or wag 
military, and shall be executed according to the terms thereof by 
such officer, who shall have all the powers necessary for the purpose, 
elther in or out of-his county.. ` 
9. Any person so apprehended or imprisoned may, at the discre- 
tion of the governor, be discharged upon giving bond with satisfac-- 
tory security to leave the state and not return thereto for such 
period, to be stated in the bond, as the governor may prescribe ; or 
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he may be discharged on such other terms or conditions, or without 
condition, as to the governor shall seem right and proper. 


Fugitives from foreign nations. 


10. The governor, whenever required by the executive authority 
of the United States pursuant to the constitution and laws thereof, 
shall deliver over to justice any person found within this state who 
shall be charged with having committed any crime without the juris- 
diction of the United States. D 

11. The governor, though not so required, may in his discretion 
deliver over to justice any person found within this state, who shall 
be charged with having committed, without the jurisdiction of the 
United States, any crime, except treason, which by the laws of this 
state, if committed therein, would be punishable by death or impris- 
onment in the penitentiary. The governor shall require such evi- 
dence of the guilt of the person so charged, as would be necessary 
to justify an indictment against him, had the crime charged been 
committed in this state. The expense of the apprehension and 
delivery shall be defrayed by those to whom the delivery is made. 


Fugitives from other states. 


12. Any person charged in another state of this Union with trea- 
son, felony, or other crime, who shall flee from justice and be found 
in this state, shall, on demand of the executive authority of the state 
from which he fled, made in the manner prescribed by the constitu- 
tion and laws of the United States, be delivered up according to the 
said constitution and laws, to be removed to the state having juris- 
diction of the crime. 

13. Whenever any person shall be found within this state, charged 
with treason, felony, or other crime, committed in any other state, 
any justice may, upon complaint on oath, or other satisfactory evi- 
dence that such person committed the offense, issue a warrant to 
bring the person so charged before the same or some other justice 
within the state ; and the officer to whom such warrant may be 
directed, may execute the same in any county in the state, and 
bring. the party, when arrested, before any justice of the same or 
any other county. 

14. If it shall appear to the justice before whom the person 
charged may be brought that there is reasonable cause to believe 
that the complaint is true, he shall, if he would have been bailable 
by a justice, in case the offense had been committed in this state, be 
required to recognize, with sufficient sureties, in a reasonable sum, to 
appear before the circuit court of the county at a future day, allow- 
ing a reasonable time to obtain the warrant of the executive, and to 
abide the order of the court; and if such person shall not so recog- 
nize, he shall be committed to prison, and be there detained until 
such day. The recognizance, if any, shall be returned to the said 
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court without delay; and if the person so recognizing shall fail to 
‘appear according to the condition of his recognizance, he shall be 
_ defaulted, and the like proceedings shall be had as in the~case of 
other recognizances entered into before a justice ; but if such person 
would not have been bailable by a justice in case the offense had 
been committed in this state, he shall be committed to prison, and 
there detained until the day so appointed for his appearance before 
the court. . 


15. The justice by whom such person may be so recognized or 14.218. 


committed, shall immediately, by letter, apprise the governor of the 
fact, who shall thereupon communicate the same to the executive 
of the state where the crime is charged to have been committed. 


16. If the person so recognized or committed shall appear before 1a.3 14. 


the court upon the day ordered, he shall be discharged, unless he - 
shall be demanded by some person authorized by the warrant of the 
governor to receive him, or unless the court shall see cause to com- 
mit him, or to require him to recognize anew for his appearance at 
some other day; and if, when ordered, he shall not so recognize, he 
shall be committed and detained as before. But whether the person 
so charged shall be recognized, committed, or discharged, any person 
authorized by the warrant of the governor may, at all times, take 
him into custody, and the same shall be a discharge of the recogni- 
zance, if any, and shall not be deemed an escape. 
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17. The complainant in such case shall be answerable for all the 14. p. 120, 215. 


actual costs and charges, and for the support in prison of any per- 
son so committed; and if the charge for his support in prison shall 
not be paid when demanded, the jailor may discharge such person 
from prison. 

When fugitives are to be detained here. 


18. No person under prosecution for any offense alleged to be Ia 216 


committed within this state shall be delivered up to the executive 
authority of another state, or of the United States, until such prose- 
cution shall have been determined, and the person prosecuted shall 
have been punished, if condemned; nor shall any person under 
recognizance to appear as a witness in any such prosecution, be so 
delivered up, until said prosecution shall be determined. Nor shall 
‘any person who was in custody upon any execution, or upon process 
in any suit, at the time of being apprehended for a crime charged 
to have been committed without the jurisdiction of this state, be so 
delivered up without the consent of the plaintiff in such execution 
or suit, until the amount of such éxecution shall have been paid, or 
until such’ person shall be otherwise discharged from such execution 
or process. : 


Rewards for persons charged with offenses. 


19. The governor may offer a reward for apprehending and Secur- Id, 3 17. 


ing any person convicted of an offense, or charged therewith, who 
13 
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shall have escaped from prison, or for apprehending and securing 
any person charged with an offensé, who, there is reason to fear, 
cannot be arrested in the common course of proceeding. But no 
such reward shall be paid to any sheriff or other officer who may 
arrest such person by virtue of any process in his hands to be exe- 
cuted. 


Power to commute capital punishment, and grant conditional pardons, 


20. In any case wherein the governor has power to grant a pardon, 
instead of granting the same unconditionally he may, after sentence, 
grant it upon such conditions as may be deemed proper by him, and 
be assented to by the person sentenced ; and for the purpose of car- 
rying into effect such conditional pardon, the governor may issue his 
order or warrant, directed to any proper officer, which shall þe 
obeyed and executed, instead of the sentence that was originally 
awarded. Especially it shall be the duty of the superintendent of 
the penitentiary to receive and confine therein, according to such 
order or warrant, any person convicted of a crime punishable with 
death, who shall be pardoned on condition of being confined in the 
penitentiary. And in any case in which the governor shall exercise 
the power conferred on him by the constitution to commute capital 
punishment, he may, to carry such commutation into effect, issue his 
order or warrant, to be obeyed and executed in like manner. 


Power to surrender prisoners for exchange. 


21. The governor may deliver to the military authorities of the 
United States, to be exchanged for any person held as prisoner by 
a public enemy or armed insurgents, any person who may be in cus- 
tody of any officer of this state for a criminal offense, whether con- 
victed thereof or merely held for trial; and for this purpose may 
issue his order and warrant, directed to the proper officer, which 
shall be obeyed and executed. 


Remission of fines and penalties. 


22. The governor shall not remit, in whole or in part, any fine or 


4 penalty assessed or imposed by a court of record, court martial, or 


other authority, except as follows : 

First. When judgment has been rendered against any person for a 
contempt of court, other than for non-performance of, or disobedience 
to, some order, decree, or judgment; or when any fine or penalty is 
imposed by the sentence of a court martial, the governor may 
pardon the offense, and remit the fine or penalty either in whole or 
in part. 

Second. When any fine has been imposed, if the same or any part 
thereof, when collected, would be payable to the state, and has not 
been so paid, the governor may, on good cause shown by affidavit, 
or on the recommendation of the judge, or a majority of the jury 
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who tried the case, remit so much as is payable to the state and has 
not been so_paid, or a less amount, either unconditionally or upon 
such terms and conditions as may seem to him right and proper. 
23. Every order of the governor, made pursuant to the preceding Acts of 1863, 
p. 53, € ch. 48, last 
section, shall be recorded in the journal of executive proceedings, & clause 


and reported to the legislature at its next session. 
Returns upon warrants of the governor. 


24, Every officer to whom any order or warrant of the governor Code of Va, 24 
is directed, shall make return thereof to the secretary of the state, °°”? t29 
who shall preserve the same in his office. ° 


Oivil contingent fund. 


25. Out of the sum annually appropriated as a civil contingent a 128, ¢ 32. 
fund, there may be paid all expenses incurred in the execution of 
any law for which there is no special appropriation, and any other 
sums which the governor may deem necessary or proper. No pay- 
ment shall be made out of the civil contingent fund,fexcept on the 
requisition of the governor, directed to the auditor. 


Temporary loans. 


26. The governor may raise, from time to-time, by ee Ta, p. 263,4 38, 
loans, not having over eighteen months to run, nor bearing a greater p. sér 
rate of interest than two cents per hundred dollars per day, so much 
as may be needed to supply the wants of the treasury. 


Messages and reports to be sent to the legislature. 


27. Of his annual message, and any document which the governor. 
may deem essential to accompany the same, he shall cause thirty-six 
hundred copies to be printed, if practicable, before the beginning of 
the session; five hundred to be disposed of as he may order, séven 
hundred to be delivered to the clerk of the senate, and eighteen hun- 
dred to the clerk of the house of delegates, for the use of those 
branches respectively, and the remainder to be disposed of as direc- 
ted in the following section. 

28. The annual reports of public officers, boards, and institutions 
which are required by law or custom to be transmitted by the gov- 
ernor to the legislature, shall. include the calendar year, and be 
furnished to the governor within one week aftef the thirty-first of 
December. The governor, (with the assistance of the secretary .of 
, the state,) shall select such portions of each report as he may deem 
it necessary to communicate for the information of the legislature, 
omitting all unimportant or improper matter so as to reduce the 
printed report to a reasonable length and proper form, and shall 
‘cause six hundred copies to be forthwith printed and done up in 
pamphlet form with paper covers, (each pamphlet to contain a 
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printed copy of the annual message of the goveimor); of which 
pamphlets one hundred shall: be ‘disposed of as the governor may 
order, and one hundred and forty be delivered to the clerk of the 
senate, and three hundred and sixty to the clerk’ of the house of 
delegates, for the use of their.respective branches. 


Documents to be transmitted to certain officers of other states and of the 
United States. 


29. Of the copies of. the journal of the senate and house of dele- 
gates, and of the message and reports mentioned in the last two sec- 
tions, which are placed at the disposal of the governor, he shall 
transmit one to the governor of each of the other states, one to the 
secretary of state of the United States, and three to the librarian of 
congress, whereof one shall be for the library and one for each house 
of congress. 


CHAPTER XV. 


THE SECRETARY OF THE STATE. 


SEC. SEC. 

1. Oath of secrecy to be taken by secretary of | 5. He must contract for printing and binding 
the state. “West Virginia Reports,” and secure copy 

2. General duties of secretary. right. ` 

3. Has charge of state library ; rules for his gov- | 6. To whom copies of said reports to be delivered. 
ernment in relation thereto. 7. Price at which said reports sold, how fixed; 

4, Liability of persons taking books from library his duty in relation to selling same. 
contrary to law, or failing or refusing to | 8. May sell session acts. 
return books, etc. 9. May administer oaths. 


His oath of office. 


1. The secretary of the state, before he acts as such, shall, in 
addition to the oaths prescribed by the first and second sections of 
chapter nine, take an oath to keep secret such matters as he shall be 
required by the governor to conceal. 


General duties. 


2. He shall be the Keeper of ‘the seals of the state, keep a journal 
of executive proceedings, arrange and preserve all records .and 
papers belonging to the executive department; be charged with the 


] 


clerical duties of that department, and render to ‘the ‘governor, in- 


the dispatch of the executive business, such services ashe may 
require.- 
: State library. 

3. He shall have charge of the library belonging to the state, and 
be governed by the following rules in relation thereto: 

First. The said library shall at all ‘seasonable times be open to 
the use of the judges of the court of-appeals, circuit courts, state 
officers, and members of the legislature, and no other person than 
those herein specified shall be permitted to remove any book or 
paper therein from -the place where said library is kept. 

Second. No book or paper shall be taken from: said library until 
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the person authorized to take the same shall sign a receipt therefor 
in a book to be kept for that purpose, particularly. specifying each 
book or paper received by him and the time it is to be returned. 

Third. When any such book or paper is returned the same shall 
be noted in the margin of the said receipt. _ 

Fourth. Other persons than those’ prescribed above may be per- 
mitted to use said library at the place where it is kept. 

Fifth. To enable him properly to discharge his duties in relation 
to said library, the secretary. may appoint a librarian to take charge 
thereof under his direction,. whose salary. shall be six hundred dol- 
lars per annum, payable. out ofthe civil contingent fund. 

4, Any person who shall remove any book or paper from the said 
library contrary to law, or who shall fail or refuse to return any 
book or paper taken therefrom, upon the demand of the said secre- 
tary or librarian, shall: be liable for five times the value thereof, 
recoverable by an action in the name of the state. 


e “West Virginia reports,” and session acts. 


5. Whenever the supreme courts of appeals directs a volume of 14.23. 
the reports of its decisions to be published, the secretary of the state 
shall contract for the printing and binding of five hundred copies 
thereof, in a style not inferior to Grattan’s reports; and also secure 
the copy right of the same for the benefit of the state. The reports 
shall be styled “ West. Virginia reports.” 

6. He shall deliver one copy of each volume of the said reports 14.24. 
as soon as practicable to the reporter, one copy to the.attorney gen- 
eral, one copy to each judge of the supreme court of appeals, and of 
the circuit court. 

7. With the advice and consent of the governor, he shall deter- ta. p. 127, 210. 
mine at what price the said reports shall besold. He may, from time 
to time, place a reasonable ‘number of copies thereof, to be sold of 
commission, in the. hands. of booksellers to be selected by. him for 
the purpose, taking from each of them.a written agreement specify- 
ing the number of volumes received, the price at which they are to 
be sold, and for what commission, and undertaking, when thereto 
required by the secretary of the state, to account. for said books, 
` return such as may not haye been sold, and pay for the balance at 

the price specified, after deducting the commission for selling. The 
secretary may himself sell any of the said reports and retain for 
himself a commission of five per cent thereon. The proceeds of all 
such sales shall be paid into the treasury. 
8. The secretary may dispose in the same manner of any copies of 
-the session acts he may have for sale. 


~ Authority to administer oaths. 


9. Where any oath may lawfully be taken within the state, it may ots of 1861-2, p: 
be administered by the seerétary of the state unless otherwise pro- °°"* 
vided by law. 
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CHAPTER XVI. 


PUBLIC PRINTER. 


SEC. : SEC. 

1. Public printer, when and how elected; when senate journal; his duty in relation there- 
his term commences. to. 

2. His oaths of office and bond. 7. With exception aforesaid, all public printing 

3. Vacancy in office, how filled, etc. to be done by public printer. 

4. For good cause governor may have public | 8. Journals of house and senate, how printed 
printing, etc, done by others; reasons and bound; number of copies, and how dis- 
therefor to be communicated to the legisla- posed of. 
ture 9, Printing and binding of acts and joint reso- 

5. Clerk of house of delegates to superintend lutions, etc. 


public printing; his duty in relation there- | I0. Printing of bills, etc. 
11. Prices to be paid for printing, etc. 
6. Clerk of senate must superintend printing of | 12. Bills for printing, etc., how certified and paid. 


To be elected by the legislature. 


1. At -the regular session, in the year eighteen hundred and 
seventy-one, and every second year thereafter, a public printer shall 
be elected by joint vote of the two houses of the‘ legislature. His 
term of office shall commence on the fourth day of March succeed- 
ing his election. 

Oaths; bonds; duty; compensation. 


2. He shall take the oaths of office and give bond as prescribed 
in the ninth and tenth chapters. 

3. Whenever a vacancy in the office exists during the recess of 
the legislature, the governor may fill the same; and the person so 
appointed, after giving bond and taking the proper oaths, shall hold 
the office until a public printer is elected by the legislature, and 
qualified according to law. 

4, For good cause, the governor may order any public printing 


© or binding to be done by others than the public printer; but he 


shall communicate his reasons therefor to the legislature as soon as 
practicable. 

5. The clerk of the house of delegates shall superintend the 
printing of the laws, and all matter to be printed therewith; also, 
of the journal of the house, and all printing ordered by the house, 
or by joint order or resolution of the two houses. If any such print- 
ing be not properly and promptly executed, he shall forthwith report 
such failure to the speaker, and, with the approval of the speaker, 
may employ others to do the work, or any part thereof. 

6. The clerk of the senate shall superintend the printing of the 
journal of the senate, and all printing ordered by the senate. If any 
such printing be not properly and promptly executed, he shall report 
the failure forthwith to.the president of the senate, and, with his 
approval, may employ others to do such work, or any part thereof. 

7. Except as aforesaid, all officers of the state at the seat of gov- 


_ ernment, authorized to have any printing or binding done at the 


expense of the state, are required to have the same done by the 
public printer; and no-‘money shall be paid out of the treasury for 
printing or binding done in contravention of this section. 


v 
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8. The public printer shall print two hundred and fifty copies of 14. ¢10. 


the journal of the house of delegates, and the same number of the 
journal of the senate, in octavo form, and cause the same to be sub- 
stantially and in workmanlike manner half bound, and delivered 
to the secretary of the state; and the said secretary shall cause the 
same to be distributed as follows: two of each to each member of 
the legislature, one to every recorder in the state, and the remainder 
as the governor may direct. 


9. He shall print, in octavo form, two thousand five hundred Ia. 311. 


copies of the acts and joint resolutions of each session of the legisla- 
ture, with the index and other matters directed by law to be pub- 
lished therewith ; which shall be substantially and in workmanlike 
manner half bound, if the number of pages in each copy exceed one 
hundred and fifty, but otherwise done up neatly in pamphlet form, 
with paper covers; and in either case, delivered to the secretary of 
the state. | 
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10. The public printer shall print, in octavo form, two hundred 14. p. 18, 312. 


and fifty copies of every bill which may be directed to be printed 
by the rules of either branch of the legislature, or by special order. 
The bills so printed shall be delivered as follows: seventy copies 
of each bill to the clerk of the senate for the use of that branch, 
and one hundred and eighty copies to the clerk of the house for the 
use of that branch. 


11. All book work and pamphlet work done by the public printer 14.218. 


for the state, after the first day of April, eighteen hundred and 
sixty-nine, shall be paid for at the following prices: sixty-five cents 
per token for press work; for composition, sixty-five cents per 
thousand ems for plain work; one dollar per thousand ems for rule 
or figure work, and one dollar and thirty cents per thousand ems for 
rule and figure work; but all blanks, circulars, hand-bills, adver- 
tisements, and other kinds of printing, except book and pamphlet 
work, shall be paid for at the lowest customary rates of printing for 
private individuals or corporations; these prices not to include 
paper, which the public printer is to furnish at the expense of the 
state, at cost. For drying, pressing; and folding, nothing additional 
shall be paid him. For book-binding, he is to be paid aceording to 
the usual rates established among other book-binders in the city of 
Wheeling. - 


12. The bills for the work to be done as aforesaid under the ga, 314. 


superintendence of the clerk of the senate and the clerk of the house 
of delegates, shall, if correct, be certified by those officers respect- 
ively to the auditor. The bills for the work to be done for any 
executive department, shall, if. correct, be certified to the auditor by 
the officer authorized by law to order the same. The bills for any 
other work shall be certified by the governor, when he is satisfied of 
the correctness thereof; and. such bills, in either case, shall be paid 
out of any money appropriated by law to pay for public printing. 


104 


Acts of 1867, 


p. 8, ch. 2, 31. 


Acts of 1865, 
p. 58, ch. 68. 


Acts of 1868, 


p. 111. ch. 127. 


Acts of 1867, 


d. 8, ch. 2, 3 2, 


RECEIVING AND DISBURSING AT TREASURY. [CH. 17: 


» CHAPTER XVII. 


MANNER OF RECEIVING AND DISBURSING MONEY AT THE TREAS- 
URY, AND CERTAIN DUTIES OF THE AUDITOR AND TREASURER. 


SEC. SEC. 
1.) Payments of money into the Hasi how | 11. Accounts of appropriations and disburse- 
2.f made, etc. ments to be kept by auditor and treasurer. 
3. When and how governor may stop payments | 12. Checks of treasurer; how credited, etc. War- 
into any bank, or cause the same to be re- rants of auditor ; how credited, etc. 
moved therefrom, etc. 13. Accounts of auditor and treasurer to be com- 
4, Accounts in office of treasurer and auditor; pared quarterly. 
how kept. 14. near poets with each depository to 
e settled quarterly. 
to Payments of money from treasury; how | 45, Individual accounts ; how kept, audited and 


7, made, and proceedings in such cases. settled by auditor. 

8. Appropriations not drawn within two years | 16. Annual report of auditor. 
deemed to have expired, etc. 17. Office hours of auditor and treasurer. 

9. Auditor not to allow claim after five years, | 18. Absence of auditor and treasurer, etc how 
etc.; petition to legislature; with what to be duties may be performed in their absence, 
accompanied. i etc. 

10. Auditor may administer oaths. | 19. Fiscal year. 


Paying money into the treasury. 


1. All money to be paid into the treasury of this state shall be 
paid into some bank in this state that now is, or may hereafter be, 
authorized and organized by the comptroller of the currency to com- 
mence the business of banking, under the act of the congress of the 
United States, approved June third, eighteen hundred and sixty-four, 


- entitled “An act to provide a national currency, secured by pledge 


of United States bonds, and to provide for the redemption and cir- 
culation thereof,’ or into the Merchants’ Bank of Charleston, at 
Charleston, Kanawha county; provided, that the said Merchants’ 

Bank at Charleston shall make a sworn statement of its financial 
condition onee in every three months, and file the same with the 
auditor, and publish a copy thereof in some eo at the seat of 
government. 

2. All payments shall be “to the credit of the treasury of West 
Virginia ;” and the person making a payment shall take a certificate 
of the fact from the proper officer of such bank, and present the cer- 
tificate to the auditor, who shall, by endorsement thereon, direct 
upon what account or accounts the treasurer shall receipt for the pay- 
ment; and if on more than one account, he shall direct what amount 
is to be credited on each. Upon presentation to him of such certifi- 
cate, the treasurer shall retain and file the same, charging the 
amount specified therein to the proper bank, and shall deliver to the 
person presenting the certificate a separate receipt, in duplicate, for 
the amount to be credited on each account, according to the direc- 
tion of the creditor endorsed on the certificate. The person obtaining 
the receipt shall forthwith present the same to the auditor, who shall 
retain and file the duplicate in his office, charging the amount of the 
same to the treasurer’s account, and on the original, which is to be 
retained by the person making the payment, lie shall endorse as fol- 
lows: “A duplicate hereof has been filed in the auditor’s office,” and 
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affix his signature and the proper date to such endorsement. And 
no receipt of the treasurer shall be an acquittance or discharge to any 
person for.any sum of money due this state, unless ordered by the 
auditor as aforesaid ; and any persondiable to pay money into the 
treasury, who shall pay the same otherwise than according to this 
chapter, shall remain liable for such money, and be subject to the 
same fine, penalty, forfeiture, or damages to which he would have 
been subject if he had not paid the same. 


Removal of state funds from a depository. 


3. If at any time when the legislature is not in session, the gover- 14.2 3. 
nor be of opinion that the safety of the public funds requires that 
no more money should be' paid to the credit of the treasury into any 
one or more of the depositories specified in this chapter, he shall 
announce the fact by proclamation, to be published in some news- 
paper printed at the seat of government; and after such proclama-. 
tion is published, it shall not be lawful to pay any sum of money, 
on state account, into any depository or depositories to which such 
payment shall be thereby forbidden. And if, at any time when the 
legislature‘is not in session, the governor be of opinion that the safety 
of the public funds requires it, he shall, by his order in writing, 
direct the auditor and treasurer to transfer the money held by any 
depository or depositories, on account of the treasury, to any other | 
safe and proper depository or depositories, to be designated in such 
order; and the auditor and treasurer shall thereupon transfer the 
same as directed. But all such proclamations and orders shall, as 
soon as possible thereafter, be submitted to the legislature. 


What accounts are to be kept of the receipts of the treasury. 


4, The treasurer shall keep in his office separate accounts with 
each depository, and also a general account of receipts and disburse- 
ments for the state; and when money is paid into the treasury, it 
shall be charged to the proper depository, and credited to the said 
general account. The auditor shall keep in his office separate 
accounts of the particular heads or sources of revenue, and a general 
account with the treasurer, beside such individual accounts with 
officers and persons as may be necessary; and shall charge every 
sum of money received for the state as aforesaid, to the treasurer’s 
account, and credit it under the particular head of revenue to which 
it properly belongs; distinguishing especially in distinct accounts, 
the receipts on adcount of the capital of the school fund, and those 
on account of the income of said fund subject to annual distribution. 


Payments from the treasury. 


O 8. Every person claiming to receive money from the treasury of gee ordinance of 
the state, shall apply to the auditor for a warrant for the same. Pigi 
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ers, certificates, and evidences, if any, offered in support thereof; and 
for so much thereof as he may find to be justly due by the state, if 
payment thereof be authorized by law, and there be an appropria- 
tion, not exhausted or expired, out of which it is properly payable, 
he shall issue his warrant on the treasurer, specifying to whom and 
on what account the money mentioned therein is to be paid, and to 
what appropriation the same is to be charged. On the presentation 
of such warrant to the treasurer, he shall ascertain whether the same 
has been drawn in pursuance of an appropriation made by law; and 
if he find it to be so, he shall in that case, but not otherwise, endorse 
his check upon the said warrant, directed to some depository, which 

_check shall be payable to the order of the eee who is to receive 
the money therein specified. 

6. The treasurer shall draw no check on any depository unless 
there be money enough therein to the credit of the treasury to pay 
such check. And no depository holding money to the credit of the 
treasury shall pay out the same, or any part thereof, except upon a 
check of the treasurer endorsed on a warrant of the auditor authoriz- 
ing such check. 

7. When appropriation has been made by law subject to the order 
or payable on the requisition of a particular officer, board, or person, 
the order or requisition in writing of such officer, board, or person 
shall be sufficient authority to the auditor to issue his warrant for 
the same or any part thereof; provided the appropriation has not 
expired, and that the amount thereof shall not be exceeded. 

8. Every ‘appropriation, or so much thereof as may remain 
undrawn at the end of two years after the passage of the act by 
which such appropriation was made, shall be deemed to have 
expired, and no warrant shall thereafter be issued upon it. 


Code of Va, 24 9. No claim shall be allowed by the auditor after five years from 


ed., p. 268, 3 15 
19. 


Td, 3 16, 


>the time when it might by law have been presented for payment. 
No petition shall be received in either „branch of the legislature 
claiming a sum of money, or praying the settlement of unliquidated 
accounts, unless it be accompanied with a certificate of disallowance 
by the auditor, or by the officer, board, or person whose order or 
requisition was necessary to authorize payment thereof, stating the 
reason why it was rejected. 

10. The auditor may administer oaths in relation to any claim 
presented to him in his official character. 


™ 


Accounts to be kept of appropriations and disbursements, 


11. The auditor and treasurer shall each keep, in books to be used 
for that purpose exclusively, an account of every appropriation 
made by law, and of the several sums drawn thereon, so that the 


- said books may show at all times the balance undrawn on each 
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amorato The accounts so kept shall be compared every quar- 
ter year, and the errors, if any, be corrected. 

12. When the treasurer issues his check on a depository, he shall 
credit the same to the account of such. depository, and charge it to 
the general account of receipts and disbursements mentioned in the 
fifth section of this chapter. The auditor shall keep accounts of the 
particular heads of expenditures, and when he issues his warrant 
on the treasurer, shall credit the treasurer’s account therewith, and 
charge the same under the particular head of expenditure to which 
it properly belongs, distinguishing especially the disbursements on 
account of the capital and annual income of the school fund, as 


before directed in relation to the receipts belonging to the said fund. _ 
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13. At the end of every quarter of the year, the general account 14p. 269, 2 25, 


of the treasurer kept on the books of the auditor’s office shall be 
compared with the general account of receipts and disbursements 
kept by the treasurer, and the errors, if there be any in either, cor- 
rected, the receipts and disbursements of the quarter be adjusted 
and ascertained, and a balance be struck showing the amount then 
in the treasury, which balance shall be carried forward in the books 
of both offices to the account for the next quarter. 


14, The treasurer shall cause his account with each depository to 14. p. 270,235, 


be settled at the end of every quarter of the year, and the balance 
in such depository to the credit of the treasury to be carried forward 
to the account of the next quarter. 


Indwidual accounts with the state. 


15. There shall be, kept in the auditor’s office all necessary and 
proper accounts of persons having pecuniary transactions with the 
state; and especially the auditor shall audit, adjust, and settle the 
accounts of all persons employed in the collection of any part of the 


public revenue, including the school fund, and keep proper accounts: 


for that purpose. 
Annual report of the auditor. = 


16. The annual report of the auditor shall be furnished to the ta. p. 271, 237. 


governor within one week after the end of the year. It shall contain 
a statement of the receipts and disbursements, under the proper 
general heads, during the preceding year, and show the balance in the 
treasury at the beginning and end of that year. It shall also contain 
an estimate of the revenue and expenditures for the current year; 
with similar statements and estimates respecting the school fund. It 
shall show the indebtedness of the state, and the balances standing 
at the end of the year to the eredit of the several unexpired appro- 
priations, specifying in each case the date when the appropriation 
was made. The report shall be accompanied with such remarks as 
may serve to explain the account of receipts and disbursements, and 
the balances and estimates reported. In it, the auditor shall point 
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out any defects which may occur to him in the revenue laws, and 
suggest the proper remedies; and if, in his opinion, the future reve- 
nue be likely to prove insufficient, he shall recommend plans for 
increasing the revenue, and suggest such new subjects of taxation, or 
such additional taxes on the old, as he may deem proper. 


Office hours; absence of the auditor or treasurer. 


Td. p. 267, 25. 17. The hours for transacting business in the offices of the auditor 
and treasurer shall be from eight o’clock in the morning until three 
o’clock in the afternoon, between the first day of April and the first 
day of November, and from nine in the morning until three in the 
afternoon during the remainder of the year. 

Id. 2 8, 9, 10. 18. When it is necessary for either of the said officers to be absent, 

the other shall be informed thereof. During such absence the duties ` 

of the officer so absent may be performed by the clerk in his office, 
or by the chief clerk, if there be more than one. But if such absence 
be for more than’a day at ‘any one time, the governor may appoint 

a proper person to discharge the duties of such officer during his 

absence. In either case the absent officer and his sureties shall be 

liable for any malconduct or neglect-of the clerk or person so acting 
in his place. 
Fiscal year. 


Acts a 19. The fiscal year shall commence on the first day of October, 
PT9 ch 8. and end on the thirtieth day of September ensuing. 


a: 


nd 


CHAPTER XVII. 


OF THE ADJUTANT GENERAL 


SEC. 
1. Adjutant general, how appointed; his term of 6. His accounts for expenditures, how pald. 
office. 7. May be removed by governor; vacancies to be 


2. To have the brevet rank of brigadier general. filled for unexpired term. 
3. To be ex officio quartermaster general. 8. Special duties as adjutant general, 
4. His office, where kept, etc. 9. As quartermaster general. 


5. Must execute the orders of the governor, etc. ; 
his report to the governor. 


Adjutant general. 


Const. art.v,28. 1. There shall be an adjutant general, to be appointed by the gov- 
a8, ch. 28, OL emor by and with the advice and consent of the senate. The term 
of office shall be two years, commencing with that of the governor, 
Coe eet 2. The adjutant general shall have the brevet rank of brigadier 
‘general... 
Acts aee 3. The adjutant general shall be ex-officio quartermaster general 
> = and as such shall do and perform all the duties appertaining to that 
office. 

mpe P 4, He shall keep his office at the seat of government; but when 
the public service requires it, the governor may direct him to remove 

with his office to any other place within the state. 
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5. He shall execute the orders of the governor, when not contrary Code Va, 24 ed, 
to law, and keep a record thereof. He ‘shall also report to the p14, 226 
governor within one week after the end of every year, and at all 
other times when specially required to do so. 

6. All accounts for expenditure necessary to the discharge of his 
duties shall be paid, if there be any appropriation for the purpose, 
upon his requisition, approved by the governor. 

7. The governor shall have power to remove the adjutant general ee a 
whenever in his opinion the public interest will be promoted by such 
removal. Vacancies in the office of adjutant general, arising from. 
whatever cause, shall be filled for the unexpired term. 


Special duties. 

8. The adjutant general shall discharge the duties required of him af May one 
by the laws of the United States, that is to say: he shall distribute 2 6 ae a a n 
all orders from the commander-in-chief of the state to the several 273. 
corps; attend all public reviews when the commander-in-chief of 
the state shall review the militia, or any part thereof; obey all 
orders from him relative to carrying into execution and perfecting 
the system of military discipline established by the laws of the United 
States for the militia of the several states; furnish blank forms of Code Va. 24. ed., 
the different returns that may be required, and explain the princi- aie 
ples on which they should be made; receive from the several officers 
of the different corps throughout the state returns of the militia 
under their command, reporting the actual situation of their arms, 
accoutrements, and ammunition, their delinquencies, and every 
other thing which relates to the general advancement of good order 
and discipline; make-proper abstracts of the said returns, and lay the 
same annually before the commander-in-chief of the state; and 
make return of the militia of the state, their arms, accoutrements, Act of congress 
and ammunition, to the president of the United States, on or before 37." 2 1808, 
the first Monday in January in each year, according to the direc- A. oor 
tions which may be given from time to time by the secretary of war. 

The adjutant general shall also prepare general regulations prescrib- Code Va, 2d ed, 
ing what returns of the militia and volunteers shall’ be made, and ania 
how the same shall be made, and regulating the powers and duties 

of the several officers and departments thereof; which regulations, 

if approved by the governor and not contrary to law, shall be 

respected and obeyed. He shall examine all pay rolls and claims 

for pay for military service and certify.the amount, if any, due 

thereon by the state. 


~ As quartermaster general. 


9. The adjutant general as quartermaster general, subject to the xa. 
instructions of the governor, shall have charge of the ordnance, 2 cn 21,32) ” 
arms, accoutrements, ammunition, camp equipage, military appara- 


tus, subsistence, ‘and stores belonging to the state; attend to the 
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inspection, proving, safe keeping, repair, and preparation of the 
same for service; and direct where and in what manner they shall 
be kept or stored, and the transportation and distribution thereof as 
may be necessary. Whenever the supply of any article necessary for 
military defense is insufficient, he shall make report thereof to the 
governor, and attend to procuring the same in such manner as may 
be authorized by law and ordered by the governor. Whenever any 
property of the state placed as aforesaid in his charge, which has 
been issued and not consumed, lost, or destroyed, is no longer 
required for service, it shall be his duty to cause the same.to be col- 
lected together, inspected, and put in proper order and stored in some 
safe and proper place, to be designated by the governor. He shall 
have charge, subject to the instructions of the governor, of all cap- 
tured property. With the advice and under the direction of the 
governor, he may sell or exchange, from time to time, such articles 
belonging to his department as may be found unserviceable, or in a 
state of decay, or which he shall think it for the interest of the state 
to sell or exchange; but all arms condemned as unsafe, before they 
are offered for sale, shall be unbreeched or broken so as to prevent 
their use as fire arms. The proceeds of such sales shall be paid into 
the treasury. With the like advice and direction he may cause any 
of the arms or military apparatus belonging to the state to be 
altered or improved. He shall cause proper accounts to be kept in 
his office of all property under his charge, showing what portion 
thereof is on hand and how the residue has been disposed of. He 
shall, with the approval of the governor, prescribe proper forms and 
regulations respecting the matters pertaining to his department, and 
require proper returns thereof to be made to his office; and it shall | 
be his duty to consolidate such returns, ant make report thereof to 
the governor. 


CHAPTER XIX. 


WHO ARE LIABLE TO AND WHO EXEMPT FROM MILITIA DUTY ; HOW 
THE MILITIA ARE ENROLLED. 


* 


SEC. 
1. White persons liable to militia duty. Col- ve “White persons exempt from ordinary mili- 


ored persons so liable; to be separately tia duty. 

enrolled, but not liable to perform ordinary bs 

militia duty, etc. Enrollment, how made. 
é 


3, 3. } Persons exempt from all militia duty. 


Persons liable to militia duty. 


Act of congress 4, Every able-bodied white male citizen of the state, over the age 
of May 8, 1792, ; 

Lp S$. Stat, of eighteen and under the age of forty-five, not exempt from serv- 
ee Va. p. 136, ing in the militia by the laa of the United States or of this state, 
G shall be enrolled in the militia by the captain or commanding officer 


of the company within the bounds of which such citizen-may reside. 
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Every able-bodied colored male person of the state, over the age of gres oct March 
eighteen and under the age of forty-five, shall be separately enrolled; 1867: < oo. at 
but shall not be required to perform ordinary militia duty; but shall largo p. 473, to- 
be subject to draft in times of war, insurrection, or invasion, and rollment of ne- 
when drafted, or called into actual service, shall be placed i in com- 
panies and regiments to themselves, and governed in all other 


respects by the law governing the militid. 


Persons exempt from all militia duty. 


2. In addition to those who are exempt from all militia duty by 
the laws of the United States, namely: the vice-president of the 
United States; the officers, judicial and executive, of the government 
of the United states; the members of both houses of congress, and 
their respective officers; custom-house officers and their clerks ; post- 
masters, assistant postmasters, and their clerks; post officers, post. 
riders, stage-drivers, and persons employed in the care, conveyance, 
and transportation of the mail of the United States; ferrymen 
employed at any ferry on a post road; inspectors of exports; pilots: 
mariners actually employed in the sea service of any citizen or 
merchant within the United States; and artificers and workmen 
employed in the armories of the United States; the following per- Acts of 1868, p. 
sons shall also be exempt from all militia duty, namely: the mem- Gov Va, p. 135, 
bers of both branches of the legislature, and their respective officers, 
during the session, and for ten days before and after the same; the 
secretary of the state, auditor, treasurer, attorney-general, general 
superintendent of free schools; judges and clerks of the several 
courts; the recorders, sheriffs, sergeants of corporations, keepers of 
jails, superintendents and servants of the lunatic asylum, and of 
public hospitals; superintendent of the penitentiary and his assist- 
ants, and ministers of the gospel having charge of any congregation 
or circuit. Also, first, the only son of a widow dependent on his 120. §.stat.,731. 
labor for support; second, the only son of aged or infirm parents or 
parents dependent on his labor for support; third, where there are 
two or more sons of aged or infirm parents subject to draft, the 
father, or if he be dead, the. mother, may elect which son shall be 
exempt ; fourth, the only brother of children not twelve years old, 
dependent on his labor for their support, if such children have 
neither father nor mother living; fifth, thé father of a motherless 
child or children dependent upon his labor for support; sixth, where 
there are a father and sons in the same family and household, and 
two or more of them are in the military service of the United 
States or of this state, the residue of such family and household 
shall be exempt. : 

3. Any person disabled by bodily infirmity from the performance 
of militia duty, may obtain from the surgeon or surgeon’s mate of 
the regiment, battalion, or company to which he belongs (or if there 
be no such officer, then from some respectable physician living 
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within the bounds of said regiment, battalion, or company), a cer- 
tificate that he is unable to do military duty on account of bodily 
infirmity,.the nature of which shall be described in such certificate ; 
and the commanding officer of the company to which he belongs 
may, on the back of the said certificate, discharge him from perform- 
ing militia duty for such time not exceeding one year, as such 
commanding officer deems reasonable; which discharge, when coun- 
tersioned by the commandant of the regiment or separate bat- 
talion, shall, for the time specified, exempt the person therein named 
from all militia duty. But the regimental court may vacate any 
such discharge, if. satisfied it was improperly granted; and though 
no such discharge has been granted, they may strike from the militia 
roll the name of any person, if satisfied he is not able to perform 
militia duty. 

Persons exempt from ordinary duty. 


4, The following white persons shall be exempt from the perform- 


25, 2 2. 
on Va, p.135, ance of the ordinary duties of militiamen, but shall be liable to be 


drafted, and, on the order of the governor, to be detailed for drill 
and active service in time of public danger or invasion, to wit: 
millers necessarily and personally employed in any grist-mill; fer- 
rymen in like manner employed at any ferry established by law; 
the general agent and store-keeper of the penitentiary and his 
clerks; the officers and members of all fire companies which are 
furnished with fire engines or other proper implements for the extin- 
guishment of fires, and keep the same in serviceable condition; the 


' officers of the several banks and branches, and of national banking 


associations ; school commissioners and teachers, and county super- 


intendents of free schools; the tipstaff and crier of the supreme court 


of appeals during the sitting thereof; every commissioned officer of 
the militia, who may resign his commission after serving seven years 
successively; and every officer or member of a uniformed and armed 
volunteer company, who shall have served in one or more such com- 
panies for three successive years. š 


How the enrollment is to be made. 


5. Every assessor shall annually, as soon as possible after the first 
day of April, make out a full and complete list of all male persons 
between the ages of eighteen and forty-five residing in his assessment 
district. There shall be a separate list for each company district, or 
so much thereof as is included in the assessment district; and if 
there be no company districts established, then for each township 
included in the assessment district. In the said lists, he shall place 
in separate columns those who are not citizens, citizens who claim to 
be exempt from all militia duty, those who claim to be exempt from 


‘ordinary military duty, and those who are liable to militia duty, 


having reference to the first day of April in the year for which the 
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list is made. He shall, before he returns the said lists, arrange the 
names in each column in alphabetical-order.. He shall file the said 


lists in the office of the recorder of the county, by whom they shall — 


be carefully preserved for public inspection, and shall transmit a 
duplicate thereof to the adjutant general, with his affidavit that the 
same contain, as near as he was able to ascertain, a full and correct 
list of all male persons between the ages of eighteen and forty-five 
residing in his assessment district. For every person properly so 
listed by him, the assessor shall be entitled to receive from the state 
treasury three cents, to be paid on the requisition of the adjutant 
general out of any appropriation for the purpose made bylaw. Any 
assessor who shall fail to perform in any respect the duty required 
of him by this section, or who shall knowingly make an improper 
entry on any such list, or knowingly omit to enter thereon any name 
that ought to be so entered, shall forfeit not less than five nor more 
than one hundred dollars for every such offense. 


6. From the assessor’s list, and such other information as he may Code va., 
be able to obtain, the commanding officer of every company district * 


shall make out a roll containing in separate columns and alphabet- 
ical order, as required by the preceding section in relation to asses- 
sors’ lists, the names of all male persons between the ages of eighteen 
and forty-five, resident within his district. He shall annex thereto 
his certificate that the said roll contains, to thebest of his knowledge 
and belief, a true list of all persons within his district liable to be 
enrolled in the militia, and of all male persons between the ages of 
eighteen and forty-five, resident therein, who are not citizens or 
claim to be otherwise exempt from all or from ordinary militia duty ; 
and shall return the roll so certified to the regimental court. It 
shall be the duty of the commanding officer of every company dis- 
trict to make out and return his roll as aforesaid, whether the asses- 
sor shall have made out or returned his lists or not. 

7. Every keeper of a tavern or boarding house, and master or 
mistress of a dwelling house, on application of the assessor of the 
assessment district, or commanding officer of the company district 
within which their houses are situated, shall give information of the 
names of all persons residing or lodging in their houses liable to be 
entered upon the lists and rolls mentioned in the two preceding sec- 
tions. If any person required to give information as aforesaid fail 
or refuse so to do, or knowingly give false information, he shall for- 
feit ten dollars for every such offense. Every male resident, on 


enrollment; and if he fail or refuse to do so, shall forfeit ten dollars. 
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application as aforesaid, shall report himself correctly for listing or 29 j 


8. Where there is a question as to the age or right to exemption y4, p. 136, 25. 


of any person so listed, the burden of proof shall be upon him. 
But such person may appeal to the regimental court, and he shall be 
enrolled or not, as such court shall determine. 


9. The regimental court shall annually examine the said lists, and ya. 26. 


15 
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if necessary, correct the same, so that the said corrected lists may 
show the exact number of persons in each district “exempt from all 
duty,” the persons “exempt from ordinary duties,” and of all other 
persons, except those serving in volunteer companies, liable to duty 
in the line. 

10. Every commandant of a company of the line shall annually 
make out, from the corrected lists mentioned in the preceding sec- 
tion, a roll of every person resident within his company district 
liable to militia duty, whether exempt or not, designating in said 
roll those who are “exempt from all duty,’ and those who are 
“exempt from ordinary duties,” and furnish his lieutenants a copy 
thereof. _ 

11. Whenever any company of the line shall be without a commis- 
sioned officer, the commandant of the regiment shall order his adju- 
tant, or some other officer of the line, to enroll such company, and 
return a muster roll thereof to the regimental court, which shall be 
preserved by the clerk of said court and be subject to the orders of 
the commandant of the regiment. Such adjutant or officer shall 
also notify and muster the company. These duties shall be per- 
formed so long as the company may continue without a commissioned 
officer. 


TS 


~ 


CHAPTER XX. ` 


OF THE ORGANIZATION OF THE MILITIA INTO DIVISIONS, BRIGADES, 
REGIMENTS, BATTALIONS, AND COMPANIES. 
SEC, 


SEC, 
h: General organization of militia. is Board of officers; their powers and duties. 


to \ Divisions and brigades. 16. How battalion and company districts are 
$ 17 designated and recorded. 

to >Regimental districts. 18. } Companies. 
8 19. Adjutant to organize regiment. 


9. Minimum strength of regiments. 
10 
to } Battalions. 
13 


General organization. i 


Codo Tay P 187,. 1. The militia shall be organized into divisions, brigades, regi- 


cn. . 
Acts of 1863, p. 
140, ch. 110, 2 1. 


Acts of 1863, p. 
141 


2 


ments, battalions, and companies. There shall be two divisions and 
eight brigades. 


Divisions and brigades. 


2, The first division shall be composed of the first, second, third, 
and fourth brigades, to-wit: Hancock, Brooke, Ohio, and Marshall 
shall be the first brigadé; Tyler, Wood, Ritchie, Pleasants, Dod- 
dridge, Wirt, and Wetzel the second; Monongalia, Marion, Harrison, 
Taylor, and Preston the third; and Morgan, Berkeley, Jefferson, 
Hampshire, Hardy, Pendleton, Webster, Randolph, Grant, Mineral, 
and Tucker the fourth. 


—_— 
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3. The second division shall be composed of the fifth, sixth, 14 28. 
seventh, and eighth brigades, to-wit: Lewis, Upshur, Gilmer, Cal- ~ 
houn, Braxton, and Barbour shall compose the fifth brigade; Mon- 
roe, Greenbrier, Pocahontas, Fayette, Clay, and Nicholas the sixth; 
Kanawha, Mason, Cabell, Lincoln, Wayne, Jackson, Roane, and 
Putnam the seventh; and Logan, Boone, Wyoming, McDowell, 
Mercer, and Raleigh the eighth. — 

4. The cavalry and artillery in each division, not belonging to Code Va, p. 139, 
any volunteer battalion or regiment, shall compose one regiment of ° — 
cavalry and one regiment of artillery, to be denominated the first 
and second regiments of cavalry or artillery, as the case may be. 


Regimental districts. 


5. The several regimental districts shall retain the metes and 1428. 
bounds heretofore assigned to them, until changed by act of the 
legislature, or order of the executive; but they shall be renumbered 
as the governor may direct, and a record be made of such numbers 
in the adjutant general’s office. The governor shall also make the 
same known by proclamation, published in some newspaper printed 
at the seat of government. 

6. The governor, in his discretion, may alter or divide the regi- 14.29. 
mental districts in the several counties and corporations, and may so 
alter or divide the same as either to increase or diminish the number 
of regiments. But each regiment which he may form or change 

“shall consist of at least four hundred men, rank and file. 

7. When any regiment has been established and numbered, 14 210. 
and the law or an executive'order shall change the same, or where 
several regiments shall be consolidated, the governor may change 
the numbers of the succeeding regiments, to conform them to the 
actual number in the state; and new commissions may be issued to 
the officers of the regiments whose numbers are so changed, preserv- 
ing to such officers their respective rank, according to their original 
commissions. 

8. If it be necessary, in the formation of a new regimental district, 14. p. 140, 2 14. 
to transfer to the same any company from another district previously 
established, the governor shall issue new commissions to the officers 
of such company, preserving to them the rank they held before the 
transfer was made. ' 


. Minimum strength of each regiment. 


9. Every regiment of infantry of the line shall consist of at least 14. 2 11. 
four hundred men, rank and file; but no regiment, as now organized, 
-shall be dissolved unless it shall fall below three hundred men. 


“Battalions. 


10. Every regiment of the line shall be composed of two battalions, ,, 
and in each battalion there shall be at least three companies, besides 
the volunteer companies attached thereto._ 


3 


i 
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11. In no case shall the militia of any county in time of peace be 
required to go out of such county to attend any regimental musters ; 
but this rule shall not apply when volunteer companies of different 
counties are organized into one regiment or battalion of volunteers. 

12. When the militia of any county are insufficient to constitute a 
regiment, they shall be organized and mustered as a Separate bat- 
talion. Such battalions shall be numbered as the governor may 
direct, and record made thereof in the adjutant general’s office. 
There shall be one series of numbers for the regiments of the line, 
and another series for the separate battalions. 

13. Unless a different intention be apparent from the context, or 
they are manifestly inapplicable, the provisions hereinafter contained 
respecting regiments of the line shall be held applicable to the sepa- 


“ vate battalions mentioned in the last section, and the words “regi- 


oe Ya, p. 170, 


14.3 2. 


Id. p. 140, 3 12. 


Id. 311. 


mental court” shall include the battalion courts of such battalions. 


Boards of officers. 


14. The commandant of every regiment or any three members of 
the board may at any time summon a board of officers, which shall 
be composed of the field officers of the regiment, and the comman- 
dants of companies composing the same, or attached thereto. A 
majority of said officers shall constitute a quorum. ‘The senior 
officer present shall preside. 

15. They may fix and alter places of musters, lay off and alter 
company and battalion districts and attend to the business of 
the regiment generally, but shall not attend to the assessment 
or remission of any fines, except for interrupting, molesting, or 
insulting said board or its officers. If a quorum do not attend at 
the time appointed for any meeting, those present may adjourn from 
time to time until a quorum is formed; or the commandant of the 
regiment may appoint another day of meeting, giving reasonable 
notice thereof. 


How battalion or company districts are designated and recorded. 


16. When a board of officers shall lay off or alter any battalion 
or company district, they shall designate the same by certain metes 
and bounds. Until so altered, such district shall continue as now 


established. Such districts and all regimental districts as designated 
by law, or executive orders, shall be recorded by the clerks of the 
respective regimental courts. 


Companies. 


17. Every company, (volunteer companies excepted,) shall consist 


_ of not less than fifty nor more than one hundred men, rank and file. 


Whenever practicable, every township shall be a company district, or 
be divided into two or more company districts, without including 
any portion of another township. 
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18. Whenever any company o of the line shall contain more than the 14. 213. 
maximum or Tess than the minimum of men allowed it, the board of 
officers may either create a new company district in the first case, or 
apportion it among other’ companies in the last, or make such 
arrangement of the bounds of adjoining company districts, as shall 
reduce or increase the strength of such company to its proper num- 
ber. If a new _company be created by such change, it shall be 
attached to its proper battalion, and if any company be thereby 
dissolved, such board shall report the fact to the executive, with the 
names of the officers of such company. 


Adjutant to organize a regiment. 


_19. The governor, when he deems it necessary, may appoint a tem- Acts of 1801-2 
porary adjutant to organize a regiment, who, under the direction and ™ 
control of the governor, may exercise all or any of the following 
powers, as the occasion may require, viz: he shall prescribe the 
number and bounds of the company districts within the regiment ; 
appoint temporary captains to enroll the militia ; appoint the times 
and places in the several company districts for the election of cap- 
tains and lieutenants, and superintend such elections, or designate 
others to superintend them ; certify the result to the governor; and 
after the officers so elected have been commissioned, appoint the time 
and place for the election of field officers of the regiment, and super- 
intend and certify such election. 


CHAPTER XXI. 
OFFICERS OF THE MILITIA. 


SEC. SEC. 
25 : 
‘What officers there oer be, and their rank. oe How officers resign, or are removed. 


9. How officers are chosen ; major generals and | 28. Residence of officers. 


brigadier generals. ri Paymasters and ‘quartermasters; their du- 


i. How staff officers are appointed, ~- 31. ties. 

7 Officers of regiments, battalions and com” A Brigade inspectors and other staff officers ; 
21. | ` panies; how chosen. 35. their duties. 

a How officers are commissioned, and waen f 


24,) and how they are to qualify. 
What officers there shall be, and their rank. 


1. There shall be a major-general for each division; a brigadier- Code Ya, p. 140, 
general for each brigade; ; a colonel, lieutenant-colonel, and two ™ 
majors for each regiment; a major for each separate battalion ; and 
a captain, first lieutenant, second lieutenant, one ensign, four ser- 
geants, and four corporals for each company. 

2. The staff of a ‘major-general shall consist of one division inspec- ra, p. 141, 217, 
tor, with the rank of lieutenant-colonel ; two aids-de-camp, and one 
division quartermaster, with the rank of major. 
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3. The staff of a brigadier-general shall consist of one brigade 
inspector, with the rank of major; one aid-de-camp, and one brigade 
quartermaster, with the rank of captain. 

4, The staff of a colonel shall consist of one Eee and one 
quartermaster, to rank as first lieutenants; one paymaster; one sur- 
geon; one surgeon’s mate (and when in service, an additional sur- 
geon’s mate); one chaplain; an assistant commissary of subsistence; 
one sergeant-major, and a drum major and fife major. 

5. The governor shall have seven aids to be appointed by him, 
and removable at his pleasure. They shall have rank as colonels. 

6. The governor may bestow brevet rank upon any person in 
actual service, for distinguished military merit. 

7. The relative rank of officers of the same grade shall be deter- 
mined by the date of their commissions. When two commissions of 
the same grade bear an equal date, the rank shall be determined by 
lot, to be drawn by such officers before the commanding officer of 
the brigade, regiment, battalion, company, or detachment. 

8. When an officer is absent, or an office is vacant, the one next 
in rank shall take the place and discharge the duties thereof, until 
the vacancy is supplied; and for any malconduct or neglect therein 
shall be liable to the same penalty as if he had been ree uieey chosen 
and commissioned thereto. 


How officers are chosen; major-generals and brigadtver-generals. 


9. The governor shall nominate, and by and with the advice and 
consent of the senate, appoint all militia officers above the rank of 


colonel. 
How staf officers are appointed. 


,. 10. Every major-general, brigadier-general, and colonel shall 


appoint his own staff. The term of office of staff officers shall 
expire when'‘the officers who appointed them retire from office, but, 
they shall continue to discharge their respective duties until their 
successors are qualified. 

11. When the militia of a county, or several volunteer companies, 
aré organized into a separate battalion, the regulations respecting 
the staff of a regiment shall be held applicable to such battalion. 


Officers of regiments, battalions, and companies; how chosen. 


12. Field officers of regiments shall be chosen by the vote of the 
commissioned officers of the several companies composing the same, 
or attached thereto; and a majority of those entitled to vote shall 
constitute a quorum. Captains and lieutenants shall be chosen by 
the vote of the members of their respective companies. The non- 
commissionéd officers of a company of the line shall be appointed 
by the captain; but in volunteer companies they may Re elected or 
appointed in such manner as the by-laws prescribe. 


Ca. 21.] MILITIA. 


13. When one or more field officers of.a regiment are to be elect- 
ed, the commanding officer of the brigade (unless an adjutant be 
appointed by the governor, pursuant to the nineteenth section of the 
twentieth chapter), shall cause notice to be served on every person 
entitled to vote, of an election to fill- the vacancy or vacancies; or 
any three or more persons entitled to vote may cause such notice 
to be given. The notice must specify the time and place for holding 
such election, and be served at least five days before the election is 
to take place. It must also state what officers are to be chosen. 

14. When one or more commissioned officers of a company are to 
be elected, the commanding officer of the regiment, or captain, if 
there be one; of such company, or any ten or more members of such 
company, may cause notice of an election to fill the vacancy or 
vacancies to be given to the members of the company at least three 
days before the election is to take place, specifying in such notice 
some convenient place and time for holding the election, and stating 
what officers are to be chosen. 

15. All notices and summonses for officers, non-commissioned offi- 
cers, or privates to attend any election, muster, training, or parade, or 
any regimental court or board of officers, may be served either per- 
sonally or by leaving a copy at the dwelling, store, counting-room, 
or usual place of business or lodging of the person to be notified or 
summoned. If a notice, properly addressed and the postage pre- 
paid, be deposited in the post-office ten days at least before the 
attendance is required, it shall be deemed legal service. If, at any 
muster or meeting, notice be given of a subsequent muster or meet- 
ing, or the muster or meeting be adjourned to another day, it-shall 
be sufficient notice to all who ought to have attended. And in the 
absence of a legal notice or return, evidence may be given that the 
persons entitled to notice knew of the intended muster or meeting 
three days at least before the time appointed therefor. The persons 
who serve the notice shall make return thereof, in writing, to those 
who caused it to be issued, stating in such return the persons notified 
or summoned, and the manner of such service. Such return, when 
made by a commissioned officer, shall be authenticated by his cer- 
tificate ; and when made by another person, by his oath. 

16. When notice of an election is given as aforesaid by the com- 
manding officer of the brigade, regiment, or company, he shall attend 
at the time and place of holding the election, organize the meeting 
and preside thereat, superintend the election, and make return of 
the result. But when the notice of the election is not given by such 
officer, or he does not attend, then those who are present at the time 
and place specified in the notice, and entitled to vote, may appoint 
the necessary officers to preside at and superintend the election and 
make return thereof. The notice and return shall be delivered to 
the person presiding at the election; and if it appears that legal 
notice of the election was not given, and that the persons not duly 
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notified are absent, the election shall be adjourned to a subsequent 
day, and those who are absent notified thereof; but such adjourn- 
ment shall be sufficient notice to all who are present; and the 
presence at any election of any person entitled to vote, shall be 
deemed a waiver as to him of all exception for want of legal notice. 

17. The polls shall be kept open for one hour at least. As soon as 
they are closed, the person presiding at the election shall publicly 
canvass the votes, and forthwith declare the result. It shall be his 
duty, as soon as practicable, to give notice of his election to every 


„person elected; and if any person elected do not, within ten days 


after he is so notified, signify to such presiding officer his acceptance, 
he may be considered as refusing to accept, and a new election be 
ordered. As soon as the person elected signifies his acceptance, the 
person who presided at the election shall certify the result thereof 
to the governor. 

18. When, at any election, one who is already in office is elected 
to a different office, or the person who is elected to an office refuses 
to accept, the voters may proceed at once to fill the vacancy with- 
out further notice. 

19. When the office of any field officer of a regiment, or commis- 
sioned officer of a company of the line, shall have remained vacant 
for three months, without being filled by election, the governor may 
appoint and commission some suitable person to fill such vacancy. 

20. If, in any election, the votes for different candidates.be equal 
in number, the officer presiding at the election shall give the casting 
vote. 

21. Every person thinking himself aggrieved by the proceedings at 
any election for a commissioned officer, may appeal to the governor ; 
and if-the said proceedings, in the governor's opinion,-are illegal, he 
shall declare the election void, and order a new election to be held 
without delay. In all such cases of appeal, due notice thereof 
shall be given to the adverse party. 


-How officers are commissioned, and when and how they qualify. 


22. The governor shall commission the several major generals, 
brigadier generals, and the adjutant general, the several field officers 
of cavalry and artillery, and all other officers of whose election he 
shall be notified. Every commission shall express the number of 
the division, brigade, and regiment to which the officer belongs. 

23. The commission shall be transmitted, in the case of a general 
officer, to the person commissioned, and in all other cases to the com- 
mandant of the regiment to which the officer belongs or is attached, 
and be by him delivered to the officer commissioned. If the person 
so commissioned shall refuse to accept his commission, or fail for 
thirty days after receiving the same to take the oaths prescribed by 
the first and second sections of the ninth chapter, the officer to whom 
such commission was transmitted shall certify the fact to the adju- 
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tant general, the commission of the officer so failing to qualify or 
refusing to accept. shall be forfeited ; and a new election shall be 
ordered, or a new appointment made, as the case may require. 

24. All militia officers, including officers of volunteers, shall take ta. p. 146, 219. 
the oaths prescribed by the first and second sections of the ninth 
chapter, and the certificates thereof shall be filed and recorded as : 
directed in the sixth section of that chapter. 


How officers resign or are removed. 


25. Any general or commandant of a regiment not in actual ser- 14.2 20. 
vice, nor under-arrest, who shall have held a commission at least 
three years, may resign his office at any time by letter or by tender- 
ing his commission ‘to the governor. Any other officer, under like 
circumstances, may resign in like manner to the commandant of the 
regiment to which he -belongs or is attached. For good eause, the 
governor or commandant of the regiment may permit such officer to 
resign atany time. Any officer in aetual service.may resign by per- 
mission in writing from the commandant of the corps in which-he is 
serving. 

26. The governor may remove any officer of the militia, (includ- Acts, of 1868, p. 
ing volunteers,) upon satisfactory evidence that he is disloyal, intem- ~ 
perate, or incompetent, or is justly chargeable with conduct unbe- 
coming an officer. 

27. There shall be no supernumerary officers in the militia. The Code Va, p. 141, 
commissions of all those who hold no command, or whose regiments, 
battalions, or companies are dissolved, shall be void; and the per- 
sons holding such commissions, unless otherwise exempt, shall return 
to the ranks. If any military officer fail to- perform the duties of 1a. p.146, 321. 
his office for one year, his commission shall be vacated by the gov- 
ernor. 


Residence of officers. 


28. Every military officer shall reside within the division, brigade, 1 Td. p. 141, i 20. ~ 
regiment, or company district for which he was elected. or appointed, ` Pe 
and his removal therefrom shall be equivalent to resignation. 

Duties of paymasters and quartermasters. 

29. Each paymaster attached to a colonel’s staff shall be charged 14. p. 142, 2 28. 
with the payment of the militia of the regiment to which he belongs 
when in the service of the state. The commandant of the regiment 
shall cause him, upén going into actual service, to give bond with 
sureties, payable to the -state-of West Virginia, in the penalty . of 
seven thousand dollars, with condition for the faithful performance 
of his duties, which bond shall be filed withthe clerk of the regi- 
mental court for the regiment. 

30. Each quartermaster shall be charged with the quartering and 14.229. 


transporting of troops and their provisions and equipage, the safe 
16 


122 MILITIA. [Cu 22, 


keeping and transporting of military stores and materials of every- 
kind, and generally with all matters relating to his department, 
under regulations from the quartermaster general, and as prescribed 
for quartermastets in the armies of the United States. The com- 
mandant of the regiment shall cause him upon going into actual 
service to give bond with sureties, payable as aforesaid, under the 
like penalty, with like condition, and which shall be filed in like 
manner as the bond executed by a paymaster. 

31. The bonds mentioned in the two preceding sections shall be 
subject to the approval of the commandant of the regiment and the 
provisions of the tenth chapter shall be held applicable thereto. 


F 


Duty of the brigade inspectors and their staff officers. 


Id. p. 147, 3 3. 82. Every brigadier general shall appoint as his brigade inspector 
a competent tactician, qualified to give instruction in cavalry, artil- 
lery, and infantry tactics. 
“ 88. The brigade inspector shall attend all regimental and battalion 
musters in his brigade; inspect their ordnance, arms, accoutrements, 
ammunition, camp equipage, and military apparatus; superintend 
their exercise and manceuvres; introduce the proper system of disci- 
pline, agreeably to law and such orders as he may, from time to time, 
receive from the commander in chief of the state; and make returns 
~ to the adjutant general of the state, at least once in every year, of the 
militia of his brigade, reporting therein the actual condition of the 
armament and equipment of the several corps, and such other things 
as will in his judgment promote the efficiency, good order and discip- 
line of the militia. 
1d.2 8. 84, Every brigade inspector shall be allowed five dollars for every 
day he shall attend the trainings of the officers, and regimental and 
battalion musters ; and ten cents for every mile he shall necessarily 
travel in going and returning; which shall be certified by the com- 
mandant of each regiment and separate battalion, and paid out of - 
the state treasury. 

Td. p.142,2 80. 35. All other staff officers shall, in their respective offices, be 
governed hy the laws and regulations which govern similar officers 
in the army of the United States, unless otherwise provided by law. 


Id. p. 148, 3 4, 


CHAPTER XXII 


MUSTERS: MUSIC: DISCIPLINE: UNIFORM. 


SEC, SEC: 
1 : 9, System of discipline and exercise. 
A Militia mustérs. w i Uniform. 


6 
to Music: 
8. 

Militia musters. 


cw i pate oT, The governor may order such musters, (which word shall be 
>) d 
deemed to include parades, reviews, trainings, inspections, and 


Ca. 22] Mrrrrta. 123 


encampments,) in time of war, insurrection, invasion, or great pub- 
lic danger, in the several divisions, brigades, regiments and company 
districts, or any of them, and such returns, as he shall deem neces- 
sary or proper. But no such muster shall be ordered in time of 
peace. He may prescribe rules and regulations not contrary to law, 
in relation to such musters and returns; and by the said rules and 
regulations, may authorize the commandants of the several divisions, 
brigades, regiments, and company districts or any of them, to order 
and enforce musters within their respective commands under proper 
provisions and restrictions. But, except in time of war, insurrection, ta. p. 148, 24. 
or public danger, no non-commissioned officer or private of the militia 
shall be required to go out of his county to attend musters; nor to 
attend muster (volunteer companies excepted,) mote than three days 
in all in any calendar year; nor shall any muster be ordered or 
continued on any day during which a general or special election is 
to be held in the county. 

2. When a muster is ordered, the commandants of the several ` 
companies concerned shall, as soon as they are informed thereof, 
cause notice of such muster to be given to the officers and privates 
of their respective companies, and if any officer or private, having 
notice and being able to attend, fail to report himself at the proper 
time and' place, he may, by order of the commandant of his com- ' 
pany, be arrested and taken under guard to the place of muster; and 
whether so arrested or not, he shall be liable to the fine prescribed 
by the nineteenth section of chapter twenty-six. If any officer or 1a. p. 158, 26. 
private have in his possession arms and accoutrements belonging to 
the state, and fail to appear at such muster with the same in good 
order, he shall be subject to the fine imposed by the twenty-first sec- 
tion of said chapter. 

3. If any officer or private at a muster disobey the order of his ra. p. 149, 218. 
superior, or refuse to perform such military duty or exercise as may 
be required of him by lawful command; or without the order or 
permission of the proper officer, depart from his colors, post, or 
guard, or leave the ranks, or discharge any ordnance or fire arms at 
the place of muster, or within one mile thereof; or if he be intoxica- 
ted, or molest or interrupt the orderly performance of the exercises 
of the day, or use insulting language towards another, or quarrel 
or fight with another, the officer in command at such muster may 
confine him under guard until sunset or for any shorter time. 

4, If any person at a muster molest or insult any officer or soldier 1a. 212. 
on duty; or prevent the orderly performance of the exercises of the 
day ; or excite or join in any tumult or riot; or trespass upon the 
parade ground, knowing it to be against the orders of the officers in 
command, or threaten or resist any sentry who attempts to put or 
keep him outside of the limits of the parade ground; or sell or 
offer for sale or give away any intoxicating drink in or about the 
parade ground; or exhibit or have in his possession in or near the 
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same any gambling table, or gambling implements or device; the 
officer in command at such muster may confine him under guard 
until sunset or for any shorter time; and moreover such intoxicat- 
ing drink, gambling table, or gambling implements or device may be 
destroyed by order of the said officer. The officer commanding at 
every muster may fix the limits of his parade ground, but so as not to 
obstruct any public road or place, nor trespass on private property 
- without permission. 

5. Nothing contained in the two preceding sections shall -prevent 
the prosecution or punishment of any offense by the ordinary course 
of law. 

y ` Muste. . 

Td. 3 10. 6. The commandants of regiments, of battalions, when battalion 
are substituted for regimental musters, and of companies, including 
volunteers, may each employ a drummer and a fifer or bugler, to 
attend their respective musters; and the commandants of regiments 
shall employ a drummer and a fifer to attend the trainings of the 
officers. 

Ta. 7. The commandant of each regiment may procure for the use of 
his regiment, and for the drum and fife majors attached thereto, once 
in ten years, if necessary, one drum and fife, upon which he shall 
cause the name of the county and the number of the regiment to be 
marked. In like manner he may procure one bugle for each com- 
pany of cavalry or riflemen attached to his regiment. When any 
of the said equipments require repairs, the commandant may procure 
the same to be done. 

ia 8. The commandants of regiments shall submit all accounts for 
such equipments or repairs to their respective courts, which may 
make a reasonable allowance therefor. 


- System of discipline and exercise. 


Id, p. 146,222 9. The system of discipline and exercise for the militia shall con- 
form, as nearly as practicable to that which is in force at the time in 
the army of the United States. Subject to this provision, the gover- 
nor may prescribe what books of tactics and instruction shall be 
used. 

Uniform. 

Id. p. 155, 3 44. 10. All commissioned officers, when on duty, shall appear in uni- 
form with side arms. The uniform and dress of the volunteers and 
of the commissioned officers of the militia shall be prescribed by the 
governor; but the officers and companies now uniformed shall not 
be required to change.their uniforms until.the same require ‘renewal ; 
and any volunteer company may, with the permission of the gover- 
nor, adopt such uniform as a majority of them desire. 

Td. 2 45. 11. No officer of the militia shall be fined for not appearing in 
uniform until six months after he shall have been commissioned ; but 
this provision shall not apply to officers of volunteers. 


L 
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l CHAPTER XXIIL 


VOLUNTEER COMPANIES, BATTALIONS, AND REGIMENTS. CAVALRY, 
ARTILLERY, ETC. 


SEC. oer 

1 ’ 27. ‘ ; 

to } Volunteer companies. 28, Volunteers ordered into service. - 

19. 9 

20 to >Cavalry, artillery, etc. . 

to >Regiments and battalions of volunteers. 35. 7 

26. 36. Section 1 of chapter 22 n@¥applicable to this 
chapter. 


Volunteer companies. 


- 1% 


1. Every volunteer company; whether of infantry of the line, Act of July 23, 
light infantry, riflemen, artillery, or cavalry, shall consist of not less Acts of 1861, p. 
than thirty-two nor more than one hundred men, rank and file, to be oho Va. p. 15, 


raised by volunteer enlistment within the bounds of a regiment, or 
two or more adjoining regiments, whether in the same or different 
counties. 

2. A volunteer company shall be attached to a regiment within 
the bounds of which the whole or greatest number of its members 
reside. l 


3. Enlistments in volunteer companies shall be for three years at 1861, p. 6,3 3. 


least. The enlistment may be to the following eMect: “The under- y 


signed enlist themselves for —— years from this date, into a volun- 
teer company of (here state the description of force), to be attached 
to regiment No. —, of —— county. Giyen under our hands, this 
day of ”’ No person shall enlist in a volunteer com- 
pany unless he reside within the bounds of the regiment to which 
the company is attached, or of an adjoining regiment; nor, if he be 
under twenty-one years of age, without the consent of his parent or 
guardian; or, if he be an apprentice, without the consent of his 
master. A member of a volunteer company who removes beyond 
the proper bounds, shall no longer be deemed a member of such 
company. 


ode Va. p, 150, 


1 


4, When a sufficient number of persons capable of performing 18¢1, p. 6, 24. 


military duty, have signed the enlistment in duplicate, a meeting 
may be called by any five of them, on three days’ notice to the others, 
to elect officers for the company; and ‘such meeting, if a majority of 
the members be present, may appoint persons to superintend and 
certify the election. 


5. The officers shall be a captain, first lieutenant, second lieuten- ra. 32. 


ant, ensign, four sergeants, and four corporals. A third lieutenant 
may be elected for volunteer companies of artillery or cavalry, 
for any other volunteer company, if the number of members exceed 
sixty. A secretary and treasurer may also be elected, if the com- 
pany so order. Bond may be taken from the treasurer, to be 
approved by the captain of the company, in such penalty, payable 


Code Va., p. 140, 
2 15. 


Td. p. 150, 2 2. 
and *4P-160.¢ 
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to the state, as the company may order or its by-laws require; to 
which bond the provisions of the tenth chapter shall be held appli- 
cable; and in any suit brought thereon for the benefit of the com- 
pany, it shall be sufficient to name the company, without naming 
the members thereof, as the parties for whose use such suit is prose- 
cuted. 

Plm G; é er 6. When officers have been elected as aforesaid, the superin- 

247 tendent or superintendents shall certify such election; and the 
person elected as captain shall transmit the certificate, with the 
duplicate enjgtments, to the governor, who shall issue commissions 
for the captain and lieutenants elected, and transmit the same, as 
directed ‘by the twenty-third section of the twenty-first chapter, to 
the commandant of the regiment to which such company is attached. 

Id. But the members of the company shall, nevertheless, be kept en- 
rolled, and required to perform duty as militia of the line, until 
the minimum number shall be fully uniformed according to law; 

Id. 2 48. and all members who shall not, within six months from the time of 
their enlistment, provide themselves with the proper uniform, shall 
be stricken from the roll of the volunteer company. : 

7. As soon as the captain has received his commission and been 
duly qualified, he shall certify the organization of the company, its 
officers, and roll to the regimental court of the regiment to which 

-such company is attgched, specifying on the roll which of the mem- 
bers are properly uniformed; and the commandant of the regiment 
shall muster and inspect the company, and certify to the governor 
the number of members provided with proper uniform. 

Code Va. p.156, 8. Upon receiving such certificate, if it appear thereby that at 

ch. 27, 21. 

— least thirty-two members of the company, rank and file, are pro- 
vided with proper uniform, the governor shall direct the quarter- 

1861, p. 6, 2 7, 8. master general (if he has at his disposal arms, accoutrements, and 

Code Y 3B 56, w . . o . 

197, 21,33. ammunition suitable to the description of force to which the company 
belongs), to cause a sufficiency thereof to be delivered to the captain 
of the company to arm the uniformed members thereof. ` The 
captain shall give his receipt for the same upon delivery, and be 
responsible for the proper distribution thereof, and that a proper 
receipt be taken from each member of the company for the 
articles delivered to him, and that such receipts be forwarded to the 
quartermaster general. Every member of a volunteer company 
receiving any arms or accoutrements belonging to the state shall be 
responsible for the safe-keeping of the same and the return thereof, 
in good and serviceable condition, to the state, when lawfully 

Id. p. 158,3 11. demanded, unless the same be injured, lost, or destroyed, without any’ 
neglect or default on his part. But nothing contained in this section 
shall be construed to prevent the governor, should he deem it proper 
to do so, from requiring satisfactory security to be given, before such 
arms or accoutrements are delivered, that the same will be safely 

_ kept, and returned when demanded, except as aforesaid. 
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9. The governor may, when he deems it proper to do so, cause Code Va, p. 159, 
ordnance, camp equipage, or other military apparatus or implements, 
to be delivered to the commandant of any volunteer company for 
the use of such company. And in case of public emergency, any of 
the articles specified in this or the preceding section may be issued 
„and delivered, though said company or any. portion thereof be not 
uniformed. 

10. The commandant of every volunteer company may order 
musters thereof, but notice of every muster shall be given in the 
manner prescribed in the fifteenth section of chapter twenty-one, or 
in such other manner as the by-laws of the company shall prescribe, 1861, p. 9, Ser 
There shall be. at least six musters of every volunteer company T. 
during each calendar year, including the regimental or battalion 
musters which such company may attend. 

11. The governor may authorize any volunteer company to change 14. p.151, 2 6. 
its name, or description of force. When such change is made, the 
commissions held by-the officers of the company shall be returned 
and new commissions issued, preserving to the officers however ‘the 
rank they previously held. 

12. The commandant of every volunteer company not included in 1861, p.8, 2 14. 
a volunteer battalion or regiment shall, once at least during every 
six months, transmit to the adjutant-general a full and correct return 
of the strength of such company, and of the number, kind, and con- 
dition of the arms, accoutrements, ordnance, camp equipage, and 
other military apparatus and implements in their possession, with 
such other information in relation to the company as the adju- 
tant-general may require. If a volunteer company be included in 
a regiment or battalion of volunteers, the commandant of such com- 
pany, instead of making returns as aforesaid to the adjutant-general, 
shall make it to the commandant of such regiment or battalion; but 
in either case, he shall deliver a duplicate of such return to the 
commandant of the regiment of the line to which his company is 
attached. ; 

13. The governor may at any time cause a review or inspection of 1861, p. 8, 2 15. 
the volunteer companies, or any of them, and a report to be made 
of their strength and condition. And when he shall be of opinion 
that the public interest would be promoted thereby, he may order 
any company or companies to be disbanded, and the property of the 
state in their possession to be collected together and returned. 

14. Whema volunteer company shall, for twelve months together, Ia. 3 16. 
be reduced below the minimum number required by law, or for the ees 
same time be without the proper uniform, it shall be disbanded, and 
its members be enrolled in the respective companies of the line in 
the districts where they reside. Every such dissolution shall be 
reported by the commandant of the regiment to the adjutant-general 
without delay. 
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15. Every volunteer compariy may make by-laws for its own gov- 
ernment, which shall be obligatory upon its members unless contrary 
to the laws of the state. It may prescribe by such by-laws the con- 
tributions to be made by its officers and members, the fines upon 
them for-violations of the by-laws, and the mode of assessing such 
fines, as well as those incurred under the laws of the state for mili- 
tary delinquencies. Tickets for such contributions and fines may be 
made out by the officer on whom that duty devolves under the 
by-laws. All contributions and fines imposed by the by-laws, or 
incurred by the members under the laws of the state for delinquen- 
cies, may be recovered in the name of the company, (without speci- 
fying the names of its members,) by suit or motion before any jus- 
tice or court having jurisdiction; or the tickets for the contributions 
and fines may be placed at any time in the hands of the sheriff or 
collector of the revenue for the county, or in the hands of any per- 
son authorized under the by-laws of the company to act as collector 
thereof, and the persons in whose hands they are placed shall collect 
the same in the same manner as state taxes may be collected, and 


shall have the same authority in the collection thereof that a sheriff 


or public collector would have for the collection of state taxes; and 
the company in its own name shall have the like remedy by suit or 
motion against the collecting officer and his sureties if he fail duly 
to account for and pay over the same. For collecting, accounting 
for, and paying over such contributions and fines, the collecting 
officer shall be entitled to such commission, not less than ten nor 
more than fifteen per cent upon the amount collected, as the by-laws 
of the company may prescribe. The contributions imposed by the 


. by-laws, and the fines for delinquencies incurred by the officers and 


Id. p. 150, 23. 


Id. p. 155, 248. 


members of the company, whether under the laws of the state or the 
by-laws, shall be accounted for and paid over to the treasurer of the 
company, and constitute a company fund to be disbursed as the 
by-laws may prescribe. 

16. A member of a volunteer company may be expelled therefrom 
for such cause and in such manner as the by-laws may prescribe. 

17. Each volunteer company which is armed and uniformed, 
besides its regular members, may:enroll any number of contributing 
members, each of whom, on paying to the treasurer of the company, 
in advance, three dollars, shall be exempt from attending the mus- 
ters or meetings of the company, and from all other military duty 
for one year, except that he may be drafted or detailed for actual 
service. Upon such payment by any contributing member, the com- 
mandant of the company shall furnish him with a certificate of - 
membership, which shall entitle him to such exemption for one year 
only. No company of the line shall be disbanded because it is 
reduced below the minimum required by law by members having 
become contributing members of a volunteer company. 

18. For the further encouragement of volunteer companies, every 
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member of a volunteer company, except the contributing members 
mentioned in the preceding section, shall be exempt from serving on 
juries. -But to guard against persons becoming members of volun- 
` teer companies for the purpose merely of avoiding jury service, it 
shall be the duty of the commanding officer of every such company 
to strike from the roll thereof the name of every regular member 
who fails to attend three musters of the company in succession. 
Nothing herein contained shall be deemed to render a member of a 
volunteer company incompetent as a juror, if he do not object to 
serve as such. 
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19. When several volunteer companies, not organized into a bat- 1s¢3,p. 8,320. 


officer present shall command, without regard to the description of 
force. . 
Regiments and battalions of volunteers. : 


talion or regiment, parade, join, ‘or do duty together, the senior 77°° Y% P181, 


20. When four or five volunteer companies in the same regimental 1861, p: 9, 225, 


district or in adjoining regimental districts agree to unite and bez 
mustered and _ drilled together, they may form a battalion, and the 
commissioned officers of such companies may elect a major for field 
officer of such battalion. + When not less than six nor more than 
ten such companies agree to unite and be mustered and drilled 
together, they may-form a regiment, and the commissioned officers 
may elect a colonel, lieutenant colonel and two majors for field 
officers thereof. A meeting of the said commissioned officers may 
be called by any three or more of them, upon three days’ notice to 
the others, to elect such field officer or officers ; and such meeting, 
if a majority of those entitled to vote be present, may appoint per- 
sons to superintend and certify the election. The person who is 
elected major of a separate battalion, or colonel of a regiment of 
volunteers, shall transmit the certificate of the election to the gov- 
ernor, who shall thereupon issue the proper commissions. Any 
vacancy which may thereafter occur may be filled in the same 
‘ manner by election, or as provided in the nineteenth section of the 
twenty-first chapter. 


Code Va., p. 152, 


21. The governor shall cause the regiments and separate battalions ya, p.153, 3 2. 


of volunteers to be numbered as they are reported to him, and a 
record to be made thereof in the adjutant general’s office. When 
any such battalion or regiment shall thereafter be disbanded or cease 
to exist, the one next afterwards reported shall have the number of 
the one which was so disbanded or ceased to exist. There shall be 
one series of numbers for the battalions and another for the regi- 
ments. 


22. Every regiment and deparate battalion shall be attached to ra.p.154, 3.3. 


and form part of the brigade within which its members or a majority 
thereof reside. 

23. The commandant of every regiment and separate battalion of 
ee shall, once at least during every six months, transmit a 
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full and correct return thereof to the adjutant general,-with such 
information in relation to the same as the adjutant general may 
require. He shall also transmit a duplicate of the said return to 
the brigade inspector of the brigade to which such regiment or bat- 
talion is attached. i 


id. p. mene 20,p. 24. Every regiment and separate battalion of volunteers shall be 


153, 3 2 


Za. p. 154, 282, 


1861, p. 7, 310. 


Code Va., p. 151 
3 8. 


Td. 2 9. 


Id. p. 150, 3 1. 


mustered and drilled at least two days in every year; but the com- 
mandant thereof or the governor may order such other musters, 
reviews, and inspections as they may deem necessary. 

25. Any regiment or separate battalion of volunteers, by its board 
of officers, may adopt by-laws for its own government, not contrary 
to the laws of the state; but such by-laws shall-not have any effect 
until subscribed by a majority of the regular members of each com- 
pany composing the regiment or battalion, and any change which 

„may be made in the by-laws must be ratified in the same manner. 
The by-laws so adopted and ratified shall have a controlling influ- 
ence over the by-laws of the several companies. All contributions, 
dues, and fines imposed by the by-laws of a regiment or separate 
battalion of volunteers shall constitute a regimental’ or battalion 
fund, to be disbursed as such by-laws may direct, and may be recov- 
ered and collected in like manner as the contributions, dues, and 
fines imposed by the by-laws of a volunteer company. The board 
of ‘officers of the regiment or separate battalion may, in like manner 
as a volunteer company, and with like effect, elect a secretary and 
treasurer, and take bond and security from the latter. 

26. The provisions in relation to regiments, battalions, and com- 
panies of the line shall apply respectively to regiments, battalions, 
and companies of volunteers, so far as they are properly applicable 
and are not inconsistent with this chapter. 


Volunteers ordered into service. 


27. When volunteers are called out by the governor to repel 


’ invasion, suppress insurrection, or enforce the execution of the laws, - 


they shall be called out by regiments and battalions where such organ- 
izations exist, and by companies where they do not, unless a smaller 
number be deemed sufficient for the occasion. When called out by 
separate companies, such companies shall be under the command of 
their respective officers, but the governor may organize them for the 
service into regiments and battalions, and appoint the necessary field 
_ officers therefor. i - 

28. In volunteer companies, no substitute shall be allowed unless 

authorized by the company, or pursuant to its by-laws. 


Cavalry, artillery, de. 


_ 29. There may be as many troops of cavalry and companies of 
artillery, light infantry, or.riflemen as shall -be organized within the 
bounds of any regiment, or two or more adjoining regiments. 


l 
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30. The cavalry and artillery shall be armed, equipped, instructed T% p. 151, 211.” 
and maneuvered according to ‘the regulations prescribed for such 
corps in the army of the United States. 

31. Each company of artillery, equipped with ordnance, shall be 14.2 12. 
allowed horses to draw its artillery and caissons, at every muster 
required pursuant to law, and the regimental court shall make a 
proper allowance therefor, not exceeding one dollar per day for each 
horse actually employed, nor allowing more than two horses to each 
piece and two for each caisson. l 

832. The governor may require any company of artillery to per- 14. 4183. 
form the duties of light artillery. 

33. Field officers of cavalry and artillery shall be attached to the 14.214 
regiments of infantry in the bounds of which they reside. 

34, Each company of cavalry or artillery shall parade with the 14 p. 159, 215. 
regiment to which it is attached; and with such battalion as the 
regimental court shall direct. : 

35. Whenever two companies of cavalry in the same or adjoining 
regimental districts agree to unite. and be mustered and drilled 
together, they may constitute a squadron and when mustered as such 
shall be commanded by the senior officer present veogu to the 
same. 

36. Section one of chapter twenty-two shall not apply to this 
chapter. 


CHAPTER XXIV. 


OF THE DISTRIRUTION AND PRESERVATION OF THE ARMS, &C., 
BELONGING TO THE STATE. 


BO ties of persons having state arms, etc. to the repair and preservation of arms, etc. 


SEC. SEC. 
1 ce the militia and volunteers; liabili- J; Certain powers of the governor respecting 
7. 11. 


Arming the mihtia and volunteers ; liabilities of persons having state 
5 arms. 


1. The governor, under such regulations and restrictions and UPON Code Va p. 186, . 
such terms and security as he deems proper, may direct any of the Ia. p. bo, aur 
arms, accoutrements, ammunition, ordnance, camp equipage, or other 
military implements or apparatus belonging to the state to be 
delivered to any portion of the militia, giving the preference always 
to the uniformed volunteer companies; and he may allow any com- 
pany having in their possession such articles belonging to the state, 
unfit for service, inferior in kind or quality, or not suitable to the 
description of-force to which such company belongs, to return the 
same and receive others in their stead, under like regulations, restric- 
tions, terms, or security. : 

2. The several officers and privates of militia, including volun- 14. p. 158, ¢8. 
teers, shall observe, obey, and enforce such regulations and orders, 
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not contrary to law, as the adjutant general, acting as quartermaster 
general, with the approval of the.governor, may issue from time to 
time respecting the distribution, transportation, safe-keeping, inspec- 
tion, repair, collecting together or returning the arms and other 
military property of the state. 

3. Every person who has in his possession any arms, accoutrements, 
or other military property of the state shall keep the same in good 
and serviceable order. The commandants of regiments, battalions, 
and companies, at their respective musters, shall inspect the public 
arms, accoutrements, and other property of the state in the pos- 
session of those who are under their command; and if any be 
found not in proper condition, shall report the same as other delin- 
quencies. They shall also from time to time make such returns and 
reports respecting the same to the adjutant general as may be 
required by the orders or regulations of that department. 

4, Every person possessed of arms, accoutrements, or other military 
property of the state, who is about to remove from his company dis- 
trict, or is otherwise not entitled to retain such property, and the 
personal representative of every person who at the time of his death 
was so possessed, shall deliver the same in good order to the com- 
mandant of the company of which such person was a member, or if 
there be no such officer, to the commandant of the regiment, or other 
person authorized to receive the same, and take his receipt therefor ; 
which receipt shall be a sufficient discharge of all liability for the 
property so delivered. If any one fail to deliver up any arms, 
accoutrements, or other property as required by this section, or when 
the same is lawfully demanded, they may be recovered by the per- 
son authorized to receive them, by legal process in the name of the 
state. 

5. If any arms, accoutrements, or other military property of the 
state be injured, lost, or destroyed, without default on the part of the 
person having the custody thereof, the regimental court, if satisfied 
of the fact, shall enter the same of record, and a certificate thereof 
will exonerate such person from all liability on account of the same. 

6. Every person lable for the injury, loss, or destruction of any 
arms, accoutrements, or other military property of the state, or who 
fails or refuses to deliver the same as the law requires, shall make 
satisfaction to the state, to be awarded by the regimental court, at 
the prices fixed in the receipt given at the time the same were issued ; 
or if no such receipt was given, at the following prices: for a mus-. 
ket, fifteen dollars; for a rifle, twenty dollars; for a ramrod, one 
dollar; for a bayonet, two dollars; for a pistol, ten dollars; fora 
sword, ten dollars; for a pair of holsters, five dollars; and for other 
articles such prices as may be fixed by the court. 

7. If any person to whom any arms, accoutrements, or other mili- 
tary property of the state is delivered for military use or service, 
or who is entrusted therewith for distribution, or for delivery 
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to others or another, or who may have possession or charge thereof, 
knowing the same to belong to the state; embezzle or sell any of the 
said property, he shall be deemed guilty of the larceny thereof; and 
it shall be the duty of every military officer, if any such offense 
come to his knowledge, to give information thereof to the prosecut- 
ing attorney of the proper county. 


Certain powers of the governor respecting the repair and preservation of 
arms, &c. 


8. The governor may cause to be created suitable houses or shel- 14.216. 


ters for the preservation and safe keeping of cannon and caissons, 
harness and other equipments, and from time to time. cause said 
houses or shelters, and said cannon, caissons, harness, and equipments, 
to be properly repaired, or the said houses and shelters removed and 
re-erected. 


9. The governor may order boxes for packing arms, mountings 1a. 2 19. 


for cannon, and accoutrements or equipments, and repairs thereto, to 
be made or done at the penitentiary, when the said work can be exe- 
cuted there. 


133 


10. The governor may, from time to time, procure such supply of ra. p.160, 2 20. 


powder, cannon balls; and shells as the public service shall require. 

11. The governor shall have the general superintendence of 
the arms, ordnance, ammunition, military implements, stores, and 
property belonging to the state. He may have any such articles in- 
spected and proved, repaired, altered, and improved, collected together 
when not in service, transported to a safe and proper place for stor- 
ing and preserving the same, and there properly packed and stored. 
He may sell or exchange such portion thereof as shall be found 
unsafe, unserviceable, in a state of decay, or not of the proper 
kind. He may require proper returns and reports of any military 
officer respecting the same so far as they are under the charge or 
subject to the inspection of such officer or within the bounds of his 
command. 


CHAPTER XXV. 


CALLING THE MILITIA INTO SERVICE; AND REGULATIONS RELATING 
TO THEM WHILE IN SERVICE. ~ 


SEC. G SEC. 
a Militia and volunteers; when and how ie, y Term of service; discipline. 
4 called into service. 17. Pay while in actual service. 


18. a 
5 When expresses may be employed to carry jọ. + Camp equipage and rations. 


rt How men mustered into service. « a Colors and ammunition: 
8. Substitutes. f a RTEA , i 7 
i. Daseciecs: . , ee ly 5 camp equipage, supplies, and other 


11. Furloughs. 
12 


o Exemption from civil process, 
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Calling militia and volunteers into service. 


oe p.16, 1, If a sudden invasion or insurrection happen in any county, or 
Ss there be imminent danger thereof; or if, in any part of the state, the 
peace and safety of the people be endangered, or the execution of the 
laws be obstructed, by a combination too powerful to be suppressed 
by the ordinary course of judicial proceedings, it shall be the duty 
of the commandant of the division, brigade, regiment, battalion, or 
company where it occurs, to order out the militia or volunteers under 
His command, or such part thereof as shall be sufficient, and there- 
with defend the state, maintain the public peace, and enforce the 
laws. He shall also, if he deem it necessary, call upon the com- 
mandants for additional force. But in every case the officer order- 
ing out any military force shall immediately report to the governor 
the measures he has taken, and the cause thereof. 

2. Upon the warrant of a judge, sheriff, or mayor of a city, 
requiring him so to do, the commandant of a company, regiment, or 
separate battalion of militia or volunteers shall order out the same 
(or such detachment thereof as shall be sufficient for the occasion), 
to preserve the public peace, suppress riots, and enforce the execu- 
tion of the laws. 

3. In the cases specified in the last two sections, it shall not be 
necessary that written notice should be given to any officer or pri- 
vate ordered out by his commandant, but verbal orders and notices 
shall be sufficient. 

4, On the application of the sheriff, jailor, or prosecuting attorney 
of any county, the judge of the circuit court of such county may 
authorize and direct the sheriff to contract with and organize a 
military force or guard to protect the jail of such county, or to 
arrest or detain in safe-keeping any person charged or convicted of 
any offense, or confined in such jail, or to enforce, or protect and 
defend the proper officer in executing, any process, judgment, decree, 
or order of any court or magistrate. Such application and the 
authority and direction consequent thereto shall be in writing, and 
shall be certified by the judge to the clerk of his court and recorded 
on the order-book thereof. The authority and direction may be given 
with such restrictions as the judge shall deem reasonable, and may 
specify the number of men beyond which the said force or guard 
shall not extend. The expenses to be incurred shall be paid by the 
supervisors of the county. 


When expresses may be employed to carry orders. 


Code Va, p. 142, 5. Commandants of divisions and brigades and, in cases of emer- 
one gency, commandants of regiments, may employ some person in their 
respective districts to convey their orders by express or otherwise. 
They shall give to the person employed a certificate that the service 
required of him has been performed, and such certificate shall be 
produced to the regimental court of the regiment where he resides, 
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who may make him an allowance of not exceeding three dollars per 
day, to be paid by the state; but the governor, for extraordinary 
services, upon the certificate of the officer employing the express, 
may allow such compensation as he deems reasonable. 


How the men are mustered into service. 
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6. Whenever a requisition is made for troops, the officer upon Ia. p. 163, 2 6. 


whom the requisition is made shall direct an officer to muster and 
inspect the men, who, together with a surgeon detailed from some 
convenient regiment, shall examine into the fitness of the persons 
detailed for service. He shall also, at the time of such detail or as 
soon thereafter as practicable, summon a board to assemble, consist- 
ing of three commandants of companies, who shall constitute a 
court of inquiry to hear and decide all questions in relation to the 
mustering of such men into service. Said board shall appoint a 
clerk and provost marshal, who shall receive the same compensation 
for their services, to be paid by the state, as are allowed by law to 
the same officers of regimental courts. 

7. When a certain number of men are to be furnished by the 
state for United States service, such number shall be apportioned by 
the adjutant general, under the direction of the governor, to the 
several counties, according to the latest returns made by the assess- 

‘ors of the number of males in each county between the ages of 
eighteen and forty-five. If for any county there are no such returns, 
or the returns are imperfect, the quota of such county shall be ascer- 
tained by the adjutant general, under direction of the governor, from 

` the best information in his power. The quota assigned to each 
county, or such portion of the said quota as shall not be filled in 

‘time by substitutes or voluntary enlistment, shall be drawn by lot, 
in such manner as the governor may direct, from those, resident in 
the county, who are liable to militia duty in time of war. 


Of substitutes. 


8. Any person (except as provided in the twenty-eighth section of ya, a7, 


chapter twenty-three) who shall be detailed or drafted for duty, 
may furnish, at any time before he is mustered into service, an able- 
bodied man, well clothed, who, if received by the proper mustering 
officer, shall act as his substitute; but the person furnishing such 
substitute shall perform ordinary militia duty during the substitute’s 
absence. If such substitute, while engaged for another, shall be 
called on to perform his own tour of duty, the person furnishing him 
shall be required to take his place, or to furnish another substitute, 
or be liable as provided in the nineteenth section of the twenty-sixth 
chapter. Any number of men resident in the same county may 
jointly furnish a substitute or substitutes as aforesaid, who, if 
received by the proper mustering officer, may take the place of such 


of the persons furnishing them as may be first detailed or drafted, ~ 
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but shall be held to service whether any of said persons be detailed 
or drafted or not. 


; ` Of deserters. 


1d. 38. 9. No person shall absent himself from his regiment, after the 
commandant thereof has received an order requiring a detail or 
draft to be made, and of which such person shall have been in any 
way informed, until such detail or draft shall have been made, 
Every person so offending who shall be subsequently detailed to 
march, unless he join the detachment with which he is detailed, at 
its place of rendezvous, or show that he was prevented from so join- 
ing by unavoidable cause, shall be considered and treated as a 

_ deserter. 

1d. 39. 10. If any person fail to appear at the place of rendezvous when 
ordered, or shall absent himself without leave, the commandant of 
the detachment, or of the regiment to which he belongs, may order 
as many men as may be necessary to apprehend and deliver him to- 
his proper officer, and such person, without justifiable excuse, shall 
be treated as a deserter. 


Furloughs. 


Id. 210. 11. The governor may grant a furlough to any officer in the ser- 
vice, for such time as to him shall seem reasonable. Furloughs may 
also be granted by a major general to any officer of his division, for 
a time not exceeding four months in any one year; by a brigadier 
general to any officer of his brigade, for a time not exceeding two 
months in any one year; by a colonel to any officer in his regiment, 
for a time not exceeding one month in any one year. 


Exemption from civil process. 


14.211 “ 12. If a suit or proceeding at law or in equity be commenced 
pig, cn. 26°31, before any court or justice to collect a debt or enforce a contract 
against the person or property of any one who has volunteered or 
been drafted or ordered into the military service of the United 
States, or of this state, or into the naval service of the United States, 
or who has entered such service as the substitute of another; or, if 
any execution be issued against the person or property of such per- 
son or his surety, the court or justice or the judge of such court in 
vacation, upon satisfactory proof of the fact by affidavit or other- 
wise, shall make an order staying further proceedings therein until 
three months after the term of service of such person shall have 
expired. But such suit or proceeding shall nevertheless if com- 
menced in proper time, prevent the demand of the plaintiff being 
barred by the statute of limitations ; and after the expiration of the 
stay to be ordered as aforesaid, may be prosecuted as if this section 
had not been passed. And where there are several defendants, one 
or more of whom may be entitled to such stay, the suit or proceeding 
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may, nevertheless, be prosecuted, and the execution, (except as 
against the surety, as before provided,) be proceeded with against 
the others. 

13. The preceding section shall not apply to any case where the 1865, p. 11, 22. 
demand of the plaintiff arises out of any kied of tort or. violence 
committed by the defendant, or by his order, aid, or procurement, 
upon the property or person of another; or where the suit or pro- 
ceeding is instituted to compel the defendant to account for or pay 
over any money for which he may be liable as trustee or fiduciary ; 
or as an officer of any court; or as an officer of the state or of any 
county, township, or municipal corporation; or where the suit or 
proceeding is instituted to compel the defendant to deliver up any 
property, real or personal, to the person entitled to the possession 
_ thereof. Nor shall it apply to the granting, reinstating, or dissolving 
of any injunction. 

14. No person drafted or ordered into service as aforesaid shall ra, 28. 
be entitled to the benefit of the two preceding sections, if he has 
employed a substitute to perform the service in his stead. 


Term of service ; and discipline. 


15. The militia, when called into service by state authority, shall Code Va 8: 164, 
serve for six months after their arrival at the place of rendezvous, 
unless sooner discharged. But the governor shall, at all times, have 
power to retain.them in service for such time as the militia in the 
service of the United States may be retained by authority of con- 
gress. 
16. When any militia shall be called into actual service, they ta.g1:. 
shall be governed by the articles of war which may be in force at 
the time for the government of the troops of the United States. 


Pay in actual service. 


17. All officers and soldiers, when called into the actual service of Ia. 3 14. 

the state, shall be entitled to the same camp equipage, pay, subsist- 
ence, forage, and other emoluments to which similar officers and 
soldiers are entitled in the service of the United States. And when- 
ever disbanded, they shall be allowed to draw money in lieu of the 
rations to which they: may be entitled, to be commuted at the con- 
tract price when practicable, and when not, to be regulated by the 
quartermaster general. 


Camp equipage and rations. 


18. The governor shall cause to be furnished to every corps or 14,215. 
detachment called into the service the proper camp equipage and 
rations ; and if the same be not in the public arsenals, may purchase 
the articles necessary or cause them to be impressed; and where any 
corps shall be called out on any emergency by any officer authorized 
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to make such ‘call, such officer shall have like authority, until fur- 
nished by the governor as herein required. 

19. Whenever detachments shall be ordered into service for a 
period not exceeding twenty days, the officer ordering the same may 
authorize the commandant of such detachment, in lieu of camp 
equipage and of rations, to provide provisions and other accommo- 
dations for such detachment, the actual cost of which shall be 
defrayed out of the compensation to which the officers and men com- 
posing such detachment may be entitled by law, and in such cases 
each officer shall receive, in addition to his usual pay, seventy-five 
cents per day, and each non-commissioned officer and private, fifty 
cents per day. 


Colors and ammunition. 


20. Whenever any regiment is called into actual service, the 


. governor may order therefor a stand of colors, and not otherwise. 


21. The governor shall cause to be furnished to the troops in 
actual service under state authority an ample supply of ammunition 
and other munitions of war. 

22. Any officer authorized to call forth troops for actual service 
may provide such supply of ammunition, (by purchase or impress- 
ment,) as may be necessary, until regularly supplied by competent 
authority. i 

Custody of camp equipage, supplies, and other property. 

23. All camp equipage, supplies, and other public property for the 
use of any corps in service shall be in charge of the commandant 
thereof; and when said corps is discharged, he shall deliver the same 
to the officer authorized to receive it, taking his receipt. He shall 
account to the regimental court next succeeding the expiration of his 


tour of duty for the said articles and, if any portion thereof shall 
have been lost by his misconduct or neglect, shall be liable for the 


value, to be assessed by said court. 


CHAPTER XXVI. 


MILITIA FINES: THE REGIMENTAL FUND AND ITS APPROPRIATION, 
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Reports of delinquents. 


1. The persons ordering companies or’ commissioned officers to Code Va., p. 161, 
meet for the election of officers shall report to the regimental court 
every one who, being entitled to vote, fails fo attend such election, or 
being present, fails to vote. 

2. The commandant of every company shall, in like manner, 14.25. 
report all delinquents at any of the musters or meetings lawfully 
required of such company, since his last report; and all delinquent 
in keeping in proper order any public arms and accoutrements in 
their possession; and all who refuse or willfully neglect to perform 
any duty incumbent upon them as officers or members of the com- 
pany, or violate any rule or regulation of the service. 

3. Every adjutant or officer required to muster a company shall 14 ẹ 7. 
report the delinquents at any muster or meeting of the company 
while under his command, or when the company roll shall have 
been called by him by order of a superior officer. 

4, Every officer to whom returns are required to be made, shall 1. 
report the officer whose duty it is to make them, if he fails to do so, _ 
or does not make them in the form prescribed. 

5. Commandants of regiments shall report to their respective regi- 14.28. 
mental courts all officers and others under their command for delin- 
quency in any duty required by law. 

6. Other delinquencies shall be reported according to such rules 
and regulations as the governor may from time to time prescribe. 


Fines and penalties for delinquencies; on general officers. 


7. The following fines and penalties shall be incurred for military ta. p. 168, 21. 
delinquencies, viz: by a commandant of a division for failing to 
order into service any militia lawfully called for, a sum not less 
than one hundred nor more than five hundred dollars; and for fail- 
ing to perform any other duty required by law, not less than y 
nor more than three hundred dollars. 

8. By a commandant of a brigade, for failing to order into service, Ia. p. 166, 2 2. 
when it his duty to do so, any militia legally called for, not less than, 
seventy-five nor more than four hundred dollars; and for failing to 
perform any other duty required by law, not less than ten nor more 
than two hundred dollars. 

9. By the adjutant general, for failing to perform any duty re- 1a23. 
quired by law, not less than forty nor more than two hundred 
dollars. 


Commandants of regiments and battalions, and staff officers ranking © 
with them. 


10. By a commandant of a ‘regiment for failing to order into ser- Ia. 3 4. 
vice, when it his duty to do so, any militia lawfully called for or 


required, or failing to appear when he ought at any rendezvous, not 
less than fifty nor more than three hundred dollars; for failing to 


140 


Id. 3 b. 


Id, 36. 


Id. 37. 


Id. 28. 


1d. 29. 


Td. 310, p. 167. 


Id. 311. 


MILITIA. [Cu. 26. 


"make any return lawfully required of him, not less than ten nor 


more than fifty dollars; and for failing to attend any muster, or per- 
form any other duty required by law, not less than five nor more 
than one hundred dollars. 

11. By a commandantgpf a battalion, for failing to order into 
service, when it his duty to do so, any militia lawfully called for or 
required, or for failing to appear when he ought at any rendezvous, 
not less than twenty-five nor more than two hundred dollars; and 
for failing to attend any muster, or perform any other duty required 
by law, not less than three nor more than fifty dollars. 

12. By a division inspector, aid-de-camp to a major-general, divi- 
sion quartermaster, and brigade inspector, for failing to appear at 
any rendezvous for service when lawfully called on to do so, not less 
than twenty-five nor more than two hundred dollars; and for failing 
to attend any muster‘or perform any other duty required by law, not 
less than three nor more than fifty dollars. 


Commandants of companies, and staff officers ranking with them. 


13. By a commandant of a company, for failing to order into 
service his company when lawfully called for or required, or for fail- 
ing to appear when he ought at any rendezvous, not less than twenty 
nor more than two hundred dollars; for failing to make any return 
lawfully required of him, not less than five nor more than fifteen 
dollars; and for failing to attend any muster or perform any duty 
required by law, not less than three nor more than twenty dollars. 

14, By any staff officer assimilated in rank to commandants of 
companies, for failin$ to appear at any rendezvous for service, when 
lawfully ordered to do so, not less than twenty nor more than one 
hundred dollars; and for failing to attend any muster or perform 
any other duty required by law, not less than three nor more than 
twenty dollars. 

Subalterns. 


15. By a subaltern officer, for failing to appear at any rendezvous 
when lawfully ordered to do so, not less than fifteen nor more than 
seventy-five dollars; and for failing to attend any muster, or perform 
any other duty required by law, not less than two nor more than ten 
dollars. 

Adjutants, and regimental staff. 

16. By any adjutant, for failing to make any return lawfully 
required of him, a forfeiture of:the allowance to which he would 
otherwise be entitled for his services, and a fine of not less than ten 
nor more than twenty dollars. 

17. By any regimental staff officer, including adjutants, for failing 
to appear at any rendezvous when lawfully ordered to do so, not less 
than fifteen nor more than seventy-five dollars; and for failing to 
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attend any muster, or perform any other duty required by law, not 


less than two nor more than ten dollars. 
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Officers refusing to qualify to commissions. 


18. By any officer who shall have been a candidate for an office, ra. 312.. 


and shall have been elected and commissioned, and failed to accept 
the same and qualify thereto, if a general officer, not less than fifty 
nor more than one hundred dollars; if a field officer, not less than 
twenty nor more than fifty dollars; ifa captain, not less than fifteen. 
nor more than thirty dollars; and if a subaltern, not less than ten 
nor more than twenty dollars. 


Non-commissioned officers and soldiers. 


19. By a non-commissioned officer or soldier, for failing t to appear rq. 3 13, 
_ at any rendezvous when lawfully ordered to do so, not less than ten 

nor more than fifty dollars, besides being enrolled in the class destined 

to perform the next tour of duty; for failing at any muster to go into 
ranks when required, or to execute any order given, not having a 
reasonable excuse, not less than two nor more than ten dollars; for 
failing to attend any muster or meeting authorized by law, not less 

than seventy-five cents nor more than two dollars; and for failing 

to perform any other duty required by law, not less than fifty cents 

nor more than two dollars. 


Bystanders. 


20. By any bystander at a muster or meeting of any company OF ya. 314. 


corps, or at any military court or board, who shall interrupt, molest, 
or insult any officer or soldier while on duty, or encroach upon any 
parade ground, not less than two nor more than ten dollars. 


Officer or soldier for neglect of duty in relation to arms, &c. 


21. If any person shall fail to keep in good and serviceable order ta, 315. 


any public ordnance, ordnance stores, arms, accoutrements, equip- 
ments, or ammunition in his possession or custody, or shall fail to 
appear with the same when called on duty, he shall be fined, if an 
officer, for each offense, not less than five nor more than fifty dollars, 
and if a non-commissioned officer or soldier, not less than seventy- - 
five cents nor more than two dollars. And any officer or soldier 
who shall remove out of the limits of his company district, without 
delivering such property, as directed by law, to the officer entitled to 
receive the same, shall be fined not less than five nor more than 
twenty dollars. 
Who pays fines on minors. 


22. The fines and penalties incurred by any minor or apprentice ya. 346, 


in the militia, shall be paid by his parent, guardian, or master. 


How fines are assessed or errr and how tickets therefor are 
made out. 

23. Fines on officers and soldiers of the volunteer companies, bat- 

talions, and regiments shall be assessed in the mode prescribed by 
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their by-laws ; and fines on general officers shall be assessed by the 
governor. With these exceptions all fines imposed on officers and 
soldiers of the militia for military delinquency shall be assessed by 
the regimental court of the regiment in which such delinquency 
occurred. 

24. Whenever a major-general, brigadier-general, or the adjutant 
general shall be reported for delinquency, or shall fail to make any 
report or perform any duty required of him by law, the governor, 
after having given reasonable notice of the complaint against or 

default charged on him, and after considering any excuse or defense 

which may be offered by said officer, may assess such fine or impose 
such penalty as is prescribed by law for the delinquency. ’ 

25. When any fine is imposed by the governor, the secretary of the 
staté shall certify the same to the auditor, and to the clerk of the 
court for the regiment in the bounds of which such general resides. 

Code Va, p. 168, 26. The clerk of every regimental court shall make out tickets of 

or all fines certified to him under the preceding section, and of all fines 
assessed by such court. If a fine be assessed by such court against 
a person residing within another regimental district, the clerk shall 
transmit the ticket thereof to the clerk of the regimental court for 

_ the district where such delinquent resides. If a regimental court 
shall fine its clerk, the presiding officer of the court shall in such 
-case make out the ticket and deliver it to the collecting officer. 

27. For failing to perform any duty or for any official malconduct, 
the clerk of a regimental court may be fined by such court not less 
than two nor more than fifty dollars. 

Id. 3 21. 28. Any officer or soldier fined by a regimental court, when he 
was not present, may, at any time before the succeeding regimental 
court, apply to the commandant of his regiment, and upon affidavit 
showing good cause therefor, the said commandant may suspend the 
collection of the fine, by a written order to the clerk of such court, 
or to the sheriff, (as the case may be,) and said succeeding regimen- 
tal court shall have power to remit or confirm the fine, and its 
decision shall be final. 


How fines are collected. 


Td. 8 20. 29. The tickets made out and received by the clerk as aforesaid 
shall be placed by him, before the first day of January following, in 
the hands of the sheriff or collector of the revenue for his county. 

30. When any ticket shall be returned not collected, in conse- 
quence of the removal or non-residence of the person fined, the clerk 
of such court, upon being so directed by an order thereof, shall 
transmit such ticket to the clerk of the regimental court for the regi- 
ment in which the delinquent is supposed to reside, paying postage 
thereon, which shall be refunded out of the militia fines. Such 
ticket shall, by the clerk to whom it is so transmitted, be placed, 
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beforé the first day of January following, in the hands of the sheriff 
or collector of the revenue for his county-or corporation. 

31. Every clerk so placing tickets in the hands of any sheriff or 
collector shall make out an alphabetical list of the tickets for the 
fines assessed by the regimental court, and include therein the ticket 
for any fine the collection of which shall have been suspended and 
not remitted; at the foot of which list the clerk shall take from the 
sheriff or collector a receipt for the tickets therein mentioned. He 
shall take a separate receipt for the fines assessed by the governor 
and certified to him by the secretary of the state, and forward such 
receipt to the auditor ; and a separate receipt for any tickets which 
may have been sent him by the clerk of any other regimental court, 
and forward the last mentioned receipt to such clerk. 

32. Tickets for fines not placed in the hands of a sheriff or col- 
lector in due time may be placed in his hands in a subsequent year ; 
and nothing contained in this chapter shall be construed to prevent 
the sheriff or other collector from receiving such tickets for collec- 
tion, at any time, if willing to do so. 

33. Every sheriff or collector in whose hands tickets for fines may 
be placed shall collect the same in like manner as state taxes are 
collected, and may exercise the like- authority in the collection 
thereof. l 


143 


34. For collecting and accounting for militia fines, the sheriff or 14. p. 169,826. 


collector shall be entitled to a commission of ten per cent on the 
amount collected, and no additional charge shall be made for dis- 
bursing; but fines accruing to volunteer companies shall be regu- 
lated by the provisions of the fifteenth section of chapter twenty- 
three. 

35. It shall be the duty of the regimental court to take proper 
measures to audit and adjust from time to time the account of the 
sheriff or collector for fines assessed by the said court and placed in 
his hands for collection, and they may make a reasonable allowance 
to the clerk or committee directed to perform such service. But 
this section is not to affect chapter forty-nine of the acts of eighteen 
hundred and sixty-eight. 

36. The regimental court may at any time, if they deem it proper 
to do so, appoint a treasurer, removable at their pleasure, and order 
the funds in the hands of the sheriff or collector belonging to the 
regimental fund to be paid over to the said treasurer. They may 
require bond and security of the treasurer, to be approved by the 
said court, in such penalty, payable to the state of West Virginia, as 
they shall deem sufficient, and the provisions of the tenth chapter 
shall be held applicable to such bond; if the sheriff or collector 
fail to pay according to such order, he and his sureties shall be liable 
to the regiment as provided in the fortieth section of this chapter. 

37. A regiment may be a party to any suit, motion, or legal pro- 


ceeding, or the same may be prosecuted for its benefit, by its proper 


designation, without naming the persons who compose it. 
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Allowances and orders payable out of the regimental fund. 


38. The fines assessed by every regimental court shall accrue to 
the regiment and constitute a fund to defray the expenses. thereof, 
and shall be disbursed by the sheriff or collector (or by the treasurer _ 
of the regiment, if one be appointed,) upon the orders of the said | 


- court, certified or attested by the presiding officer and clerk thereof. 


39. There shall be allowed by the respective regimental courts 
and paid out of the regimental fund, as follows: to the clerk of 
every regimental court, for attendance on each court or board of 
officers during its session, five dollars; for making out tickets for 
fines, and the lists and receipts for same, ten dollars. To the pro- 
vost marshal, for each day he attends the regimental court, two dol- 
lars. To the adjutant of every regiment, for attending regimental 
musters and trainings of officers, four dollars for each day’s attend- 
ance. To the adjutant or any other officer ordered to perform the 
duty, for enrolling, notifying, and mustering any company and 
reporting delinquents, or organizing any regiment, three dollars per 
day whilst actually employed in such duty. To drummers, fifers, and 
buglers, for attending musters and trainings at which they are 
authorized to be employed, not exceeding two dollars for each day’s 
attendance. For musical instruments, when purchased according to 
law, for a drum and fife not exceeding twelve dollars, and for each 
bugle not exceeding fifteen dollars; to include the cost of transpor- 
tation and other incidental expenses. For colors for regiments, not 
exceeding thirty dollars for each stand. To each company of artil- 
lery, not exceeding one dollar per day for each horse allowed pur- 
suant to the thirty-first section of chapter twenty-three. And such 
other allowances for necessary expenses of the regiment as to the 
court may seem proper, not exceeding the net proceeds of. the regi- 
mental fund. 

40. If a sheriff, collector, or treasurer fail to pay upon demand, 
to the extent of the funds in his hands applicable thereto, any order 
of a regimental court properly certified or attested, he and his sure- 


. ties, jointly and severally, shall be liable to the person entitled to 


= Code Ya., 2d 
ed, p. 169, etc. 


Ch. 31, 


of which 


receive the money mentioned in such order, for the amount thereof, 
with interest at the rate of ten per cent per annum from the time of 
the demand until payment, and costs. 


CHAPTER XXVII. 


REGIMENTAL COURTS: COURTS MARTIAL. 
SEC, 

6 

to >Courts martial. 

i 


ga 
ie } regimental courts. 


Regimental courts. 


1. There shall be in each regiment a regimental court composed of 
the field officers of the regiment and commandants of the companies in 
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the regiment or attached to it, A majority of these officers shall this chapter is 
constitute a quorum, and the senior officer present shall preside. tansi 

2. The court shall be held annually at such time in the month 
of November; and at such place, as the commandant of the regiment 
shall appoint. But if, from any cause, it be not held in the said 
month, it shall be lawful to hold it in December; and the court 
may adjourn from time to time until its business is completed, and if 
a quorum do not attend at any time, those who are present may 
adjourn until a quorum is formed, or the commandant of the regi- 
ment may appoint another day, giving due notice thereof. Special 
sessions of the said court may be called by the commandant of the 
regiment, or any three members of the court, at such convenient 
time and place as he or they may appoint, due notice being given 
thereof. 

3. The presiding officer shall administer to the other members of 
the court, and afterwards any member shall administer to him, an 
oath that they and each of them will faithfully inquire into all 
delinquencies to be laid before the court, and assess the fines thereon 
without favor, partiality, or affection. 

4. The court shall appoint a clerk and provost marshal, who shall 
be removable at its pleasure. The president shall, before the clerk 
enters upon his duties, administer to him the.oaths prescribed by the 
first and second sections of the’ ninth chapter. In addition to other 
duties, the clerk shall keep a fair record of the proceedings of the 
court; and in particular, of all fines assessed and for what delin- 
quency, and of all allowances ordered and for what service or con- 
sideration. 

5. The regimental court shall have authority to assess fines, and 
make allowances according to law, and such other authority as is or 
shall be conferred by law. 


i Courts martial. 


6. The governor, for misconduct within his own knowledge, or 
upon complaint lodged in writing by any commissioned officer, sup- 
ported by affidavit, shall have power Gf the offense be cognizable 
by a military tribunal,) to arrest any major general, brigadier 
general, or the adjutant general. 

7. Any major general or brigadier general, in like manner, may 
arrest any field officer, or officer of similar rank; and any field 
officer in like manner may arrest any captain, or subaltern, or officer 
of similar rank. E 

8. No officer shall be arrested for any act done two years before 
the application for such arrest. a 

9. Any officer making an arrest shall forthwith certify the same to 
the governor, together with. the cause thereof, the charges, specifica- 
tions, and proofs offered to sustain them. 

_10. If the governor shall refuse to order a court martial upon: any. 
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officer arrested, he shall cause an order of discharge to be issued. 
And if no court martial be ordered within sixty days after the arrest, 
the arrested officer shall be restored to command. 

11. The governor, for misconduct within his own knowledge, or 
upon complaint in writing by. any commissioned officer, may order a 
court martial to investigate charges against any officer of the militia. 
His order for such court shall be issued to the adjutant general, if 
the officer to be tried be a general or field officer, or officer of similar 
rank, or to the commancant of the brigade to which he may belong, 
if he be a captain, or subaltern, or officer of similar rank. 

12. A court martial shall consist of not less than five nor more 
than nine members. 

13. If the court be for the trial of a major general, a brigadier 
general, or the adjutant general, it shall be composed of one major 
general, not more than four brigadier-generals, and’ as many field 
officers as will make up the number required. 

14. If the court be for the trial of any field officer, or officer of 
similar rank, it shall be composed of one brigadier-general, and as 
many field officers and captains as will make up the number required. 

15. If the court be for the trial of any captain or subaltern, it 
shall be composed of one or more field officers, and as many cap- 
tains or subalterns as will make up the number required. 

16. At least ten days before the meeting of any court martial, the 
officer detailing the same shall give the officer arrested notice in 
writing of the time and place of the sitting of the court for his trial, 
and shall furnish him with a list of the officers detailed therefor. 

17. When any court martial shall have been ordered, the gover- 
nor, or the officer ordering the arrest, shall draw up in writing the 
charges and specifications of the alleged offense, shall sign his name 
thereto, and cause a duplicate thereof to be delivered to the accused 
at least ten days before the trial. Upon such trial nothing shall be 
alleged against the accused except waa is embraced in such charges 
and specifications. 

18. The officer detailing a court martial for the trial of any com- 


‘missioned officer shall appoint a judge advocate, and an orderly to 


summon the court and witnesses. And the court when organized 
may appoint a provost marshal. 

19. If, from any cause, any of said officers shall fail to attend and 
perform the duties required of him, the court, while sitting, may 
appoint another in his stead. 

20. The judge advocate, after being notified of his appointment, 
shall issue subpoenas for witnesses as well for the prosecution as for 
the accused ; shall attend the court, attend to the preparation, care, . 
and disposition of the record, have the custody and safe keeping of 
all papers connected with the trial, and perform the duties pertain- 
ing to his office, as prescribed by the regulations for the army of the 
United States. ~ 
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21. Before any court martial shall proceed to the trial of any 
officer, the judge advocate shall administer to the members thereof 
the following oath: “I do swear that I will faithfully and impartially 
try the matter now depending between the State of West Virginia 
and C. D., and determine it to the best of my judgment, according 
to law and the evidence, that I will not divulge the sentence of the 
court, until it shall be published by the proper authority, and that I 
will not disclose the vote or opinion of any member of this court, 
unless required to give evidence thereof in a court of justice, or in 
due course of law. So help me God.” 

22. The president of the court, so soon as he shall have been 
sworn, shall administer to the judge advocate the following oath : 
“You swear that you will, according to the best of your abilities, 
accurately and impartially record the proceedings of the court and 
the evidence to be given before it, and that you will not at any time 
disclose the vote or opinion of any member of this court, or the 
sentence thereof, unless required to give evidence thereof in a court 
of justice, or in due course of law. So help you God.” 

23. If any person summoned as a witness to attend any court 
martial shall fail to attend accordingly, the said court may impose 
upon him a fine not exceeding one hundred dollars; and if such 
witness be an officer, he shall be liable to arrest and trial by a court 
martial, and to be cashiered or censured. “The said court may also 
enforce the attendance and punish the non-attendance of a witness 
by imprisonment. 

24. If any person so summoned and attending shall refuse to give 
evidence, he shall be fined as aforesaidy.or be committed to prison 
by the court as for a contempt. 

25. In case any witness shall be fined by any court martial, the 
judge advocate shall place in the hands of the sheriff or collector for 
the county or corporation in which such witness resides a fine ticket 
for the amount of such fine, and make a return to the auditor, set- 
ting forth against whom such ticket issued, when, for what amount, 
and to what officer it was delivered. The sheriff or collector shall 
collect the same in like manner as taxes are collected. Whatever 
may be collected on account of such fines, after deducting a commis- 
sion of five per centum on the sum collected, shall be paid into the 
treasury of the state on or before the fifteenth day of December 
next alter the receipt of such ticket. In case of failure so to pay, 
proceedings may be had against the sheriff or collector as in other 
cases for failing to pay over money due the state. 

26. In the trial of any case before a court martial, the court shall 
proceed, unless otherwise specially provided by law, according to 
the rules and articles of war as established by congress, and accord- 
ing to the practice and laws which govern such cases in the army of 
` the United States. 

27. After the adjournment of a court martial at the close of the 
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business of each day, and before the next meeting of the court, the 
judge advocate shall make a fair copy of the proceedings, which he 
shall continue thus regularly to engross till the conclusion of the 
trial, when the whole shall be read over by him to the court, before 
the members proceed to deliberate and form their opinions. 

28. The original proceedings and sentence of any court martial 
shall, without delay, be delivered to the officer ordering the court, 
who shall transmit the same, with his written approval or disap- 
proval thereof subjoined, to the adjutant-general, to be filed in his 
office. 

29. Every decision of a court martial shall be officially communi- 
cated by the officer ordering the court to the person tried, within 
three days after the said officer shall have approved or disapproved 
of such decision. 

30. A court martial for the trial of an officer may sentence him 
to be censured or cashiered, but no sentence shall be executed until 
the proceedings of the court shall have been laid before the gover- 
nor and approved by him. 

31. Every person who shall think himself aggrieved by the judg- 
ment of a court martial (except courts martial appointed under the 
thirty-eighth section of this chapter) may appeal therefrom to the 
executive; and for that purpose, may demand of the judge advocate 
a full copy of the proceedings, upon paying him a reasonable sum 
for the same, to be adjudged of by the court. The governor may 
remit the proceedings to the said court for reconsideration, or may 
confirm or disapprove the same, and his decision shall be final. ` 

32. Each officer attending as a member of a court martial shall 
receive three dollars for every day he shall attend and three dollars 
for every twenty miles he shall necessarily travel in going to and 
returning from the place appointed for the meeting of the court. - 

33. The orderly appointed to summon the court and witnesses 
shall receive ten cents for every mile he shall necessarily travel in 
performing such duty and one dollar per day for his attendance on 
the court. 

34. The judge advocate shall receive for his services not exceeding 
two dollars per day, and the provost marshal not exceeding two dol- 
lars per day; the compensation in each case to be adjudged by the 
court. 

35. The witnesses attending the court shall receive the same com- 
pensation for attendance and mileage as is allowed to witnesses 
attending the circuit courts. 

36. All compensation to the court and its officers and other inci- . 
dental expenses shall be certified to the governor by the court, if 
any shall be holden, or if not, by any three officers summoned to 
attend as aforesaid, and shall be paid out of the civil contingent 
fund, except only that the expense of more than three witnesses to 
the same fact shall be paid by the party at whose instance they 
attend. 
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37. All officers and witnesses claiming allowances from the treas- 
ury for services rendered in attending courts martial are directed to 
observe the following regulations: the bills of the members of the 
court, and also of the judge advocate, provost marshal, and wit- 
nesses, must be made out, when it is practicable, on the same paper, 
and be certified by the presiding officer. The order constituting the 
court, or a certified copy thereof, must be attached to the bill and 
signed by all the parties interested. we: 

38. Every officer commanding a regiment or corps in actual ser- 
vice may appoint for his own regiment or corps a court martial, 
to consist of three commissioned officers, for the trial and punish- 
ment of any non-commissioned officer, musician, or soldier belong- 
ing thereto, for all offenses not capital. 

39. Such court shall be governed by the rules which govern simi- 
lar courts in the army of the United States. 

40. The proceedings in such court shall be submitted to the officer 
ordering the same, for his revision or decision, and such officer may 
pardon or mitigate any punishment ordered by such court to be 
inflicted. 

41. Ifthe accused thinks himself aggrieved by the decision of any 
such court, he may appeal to a general court martial, which shall be 
detailed for that purpose; when a new trial shall be had, and the 
proceedings shall be the same as in other cases tried by general 
courts martial. 


CHAPTER XXVII. 


CONCERNING THE TAKING AND USE OF PRIVATE PROPERTY BY MIL« 
ITARY AUTHORITY. 


BEC. SEC. 
3 | Impressment of supplies. 


3. Impressment of horses for expresses, 


T \ sie of compensating the owners. 
4. Occupation of real property. 


Impressment of supplies. 
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1. Any officer in command’ of any corps or detachment of the see code of Va., 


militia, or other troops, in the actual service of the state, when 
unable to procure supplies by contract in due time, may impress such 
transportation, fuel, forage, rations, camp equipage, horses for artil- 
lery service, and ammunition as may be required for the use of said 
corps or detachment. He shall give a certificate to tlie owner of the 
` property so impressed, or his agent, of the value thereof. 

2. The commanding officer of such corps or detachment, shall 
return an account of the property impressed, and of its value as cer- 
tified by him, to the regimental court of the regiment within the 
bounds of which the property was procured. He shall either deliver 
such property (or so much of it as is unconsumed) to the owner 
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thereof, when his tour of duty is over, or to the quartermaster or 
other officer authorized to receive it at the post or place where such 
corps or detachment shall have served or be discharged ; and the said 
quartermaster or other officer to whom the same may be delivered 
shall return said property to the owner thereof, when no longer 
wanted for the public service for which it was taken. In either case 
the officer returning said property to the owner shall report to the 
said court the property returned and the value thereof at the timo 
of such return. 


Impressment for expresses. 


3. Any officer authorized to send expresses either to the executive 
or to any part of the militia in actual service, or when there shall be 
danger of insurrection or invasion, may, for that purpose, when they 
cannot be otherwise procured, impress so many horses as may be 
necessary, or by written authority empower the express employed by 
him to impress such horses. 


Occupation of real property. 


4, When necessary, the militia or troops of the state in actual 


service may occupy the fields, woods, or other real property of any 
person within the state. - 


Mode of compensating owner. 


5. For property so impressed or occupied, which is consumed in 
the public service, or lost, destroyed, or injured therein, or by such 
occupation, the owner shall receive a just compensation; to be ascer- 
tained as follows: he may make his claim for such compensation to 
the regimental court for the regiment within the bounds of which 
the impresement was made or the real property occupied is situated, 
and the court shall make an allowance for the value of all property 
so impressed which was consumed, or lost, or destroyed in the public 
service, with legal interest on such valuation from the time such 
property was so impressed, and a reasonable hire for the use of any 
such property as may have been returned to the owner, for the time 
it was detained, together with compensation for any injury such 
property sustained while in the public use. For any injury done to- 
real property in consequence of the occupation thereof by the militia 
or other troops of the state, the said court shall make an allowance 
of such sum as it may deem just. 

6. If the owner of any property so impressed or occupied be satis- 
fied with such allowance, the same shall be certified by the court and 
paid by the state. 

7. But if the said owner be not satisfied with such allowance, he 
may require the amount of his compensation to be ascertained and 
determined as follows: the commandant of the regiment within 
whose bounds the injury complained of was done, shall choose one 
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person, being a freeholder, on the, part of the state, and one other 
person, being a freeholder, in nowise inferested or in any way con- 
nected with the owner of such property, shall be selected by such 
owner. The two persons so chosen shall appoint a third freeholder 
in like manner disinterested and unconnected. The persons so chosen 
shall take an oath faithfully and impartially to discharge their 
duties, and upon such evidence as may be adduced before them, and 
upon their own view of such property (in case it be real property) 
shall ascertain as nearly as they can the amount of compensation to 
which the owner of said property is entitled, and grant a certificate 
thereof to the following effect: “ We, A. B., ©. D., and E. F., chosen 
on behalf of the state of West Virginia, and of G. H., to ascertain 
the compensation to which the said G. H. is entitled in consequence 
of the impressment of certain property of his in the county of , 
(or in consequence of the occupation of his real property in the 
county of ») to wit: (here insert a description of the property,) 
by certain troops in the service of West Virginia, commanded by 
, do hereby certify that, after being duly sworn, we heard 
all the evidence offered to us, and have ascertained the compensation 
to which the said G. H. is entitled to be, according to our best judg- 
ment, the sum of ——. Given under our hands this 


A. B. 
f C. D. 
E. E. 2) 
. If any two of the said persons agree, their decision shall be 
foal If they do not, other three persons may be chosen in the 
same way. Any such certificate, accompanied by certificates of their 
appointment in pursuance of this chapter and of their having taken 
the oath aforesaid, shall entitle the owner of the property to receive 
the amount of compensation so ascertained, and the same shall be 
paid on the order of the governor, out of any appropriation appli- 
cable thereto. 
.9. All allowances to be made under this chapter shall be paid by 
the state. 


CHAPTER XXIX. 


ASSESSMENT OF TAXES. 


BEC. BEC. 
1. Number of assessors in the several counties, | 7, Duty of auditor when informed that such 


2 Board of supervisors may fix boundary lines books cannot be obtained; compensation 
of districts in counties having more than of persons furnishing copies of such books, 
one; except in the county of Berkeley. and how paid. 

3 Authority of assessor confined to his district; | 8. Board for the correction of Jand book; their 
exception. duties and compensation: appeal. 

4, Assessor, how removed from office. . 9. Assessor must correct his land book as direc- 

&. Duty of auditor as to printed forms and in- ted by such board, or the supervisors, on 
structions to be forwarded to assessors; appeal, and cofrect all other mistakes ap- 
penalty on assessors failing to obey instruc- pearing in the original land books; he 
tions of auditor. must also enter taxes omitted in former 

6, Assessor must apply for books of his prede- years, etc. 


cessor; penalty for failure or refusal to | 10. Duty of assessor to enter and assess lands 
deliver same. not on assessors books, and not before 
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SEC. 

assessed; penalty for failure; exception 
‘ asto certain counties, 

11. Duty of assessor in cases where lands are not 
assessed in the proper district to certify 
the same to the proper assessor, etc.; same 
where Jand assessed in the wrong township. 

12. The same duties required where boundaries 
of townships or counties have been 
changed, or new counties created. 

13. Land correctly charged not to be transferred 
or re-assessed, except as provided by law. 

14. Duty of recorder to certify list of conveyances 
to assessor; contents of lists; proviso in 
case of several deeds for same lands. 

15. Duty of clerks of circuit and municipal 
courts to certify lists of certain judgments 
and decrees to assessor; contents of such 
lists. 

16. Duty of recorder to certify list of lands de- 
vised by wills recorded in his office, to 
assessor ; contents of such lists. 

17. Duty of officer certifying such lists, where 
more than one assessor in a county. 

18. Abstract of grants issued by the state for 
lands in each county, to be forwarded by 
the secretary of the state to the recorder 
thereof; duty of recorder on receiving 
same. 

19. Penalty for failure to perform any duty re- 
quired by the five preceding sections, > 

20, How copy or statement of deed, judgment, 
decree, devise, or grant may be procured by 
person interested; delivery thereof to 
assessor, and duty of assessor thereon. 

21, Certain changes to be noted by assessor in 
his land book. 

22. Duty of assessor as to lands appearing in the 
abstract of the secretary of the state; pen- 
alty for failure. 

23. Real estate purchased for the state at sale 
for taxes not to be entered in the land 
book; auditor to keep register thereof; 
when such estate redeemed, to be replaced 
inland book; when such estate sold to an 
individual for taxes, assessor must note the 
quantity sold, and to whom; same to be 
contained on book in name of former owner, 
till purchaser obtains deed. 

24. Land specified in lists, etc., to be charged to 
proper owners. 

25. Where tract or lot of land becomes the prop- 
erty of different individuals, etc., assessor 
must divide the value among the several 
owners; how such division may be correc- 
ted by assessor; how assessor’s decision 
reviewed by supervisors. 2 

26, How real estate of deceased persons may be 
listed ; each heir liable for whole tax until 
partition; his remedy in case of such pay- 
ment; when such lands may be listed and 
charged to devisee. If will requires land 
to be sold, it must be charged to, and paid 

< „out of decedent's estate, until sale and con- 
veyance thereof, 


5 When and how old and new buildings are 
30 to be assessed, including machinery; etc. 


31. Separate lists of real estate for each town- 
ship, etc., to be charged in township where 
the greater part lies ; exception as to Berke- 
ley county. 

32. Lands must be charged in the county or dis- 
trict where the greater part lies, but entry 
and payment of taxes, where any part lies, 
valid as to taxes for state and school pur- 
poses. When and how new buildings on 
such lands to be assessed. 

88. Duty of assessors where part of a tract of 
land, lying in two assessment. districts, but 
charged only in one, is sold, etc. 

34, Same where such tract lies in two or more 
townships. 

35. Duty of assessor before making out his land 
book, etc., to carry with him the land book 
of the preceding year. ‘Inquiries to be 
made of land owners and their agents; in- 
formation so obtained, how used; penalty 

“ on owner or agent failing to give informa- 
tion; same on assessor failing to comply 
with this section. 
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y Form and contents of land book. 

39. Assessor to commence on the first day of 
April; must ascertain all the real and per- 
sonal property on that day subject to tax- 
ation in his district. Taxes must be paid 
by the owners of the property, etc. 

40. Who deemed the owner of real property in 
possession, held in fee or, for life; who in 
case of mortgage, or deed of trust to secure 
a debt, etc.; who in case of personal prop- 
erty mortgaged or pledged. 

41. By whom property listed for taxation. 

42, Property listed by one person for another, to 
be listed separately. 

43. Property exempt from taxation. 

44, Assessment of capitation tax on white and 
colored male persons, over twenty-one years 
of age. Persons paying such tax in one 
district not to pay in another the same 


year. 

45. The words “persons,” and “residence” de- 
fined. 

46, The words “personal property” defined, 

47, The words “money,” “credits,” and “ invest- 
ments” defined. 

48. All personal property of residents of the 
state, whether in or out of the state, and all 
personal property in the state belonging to 
persons residing out of the state, to be lis- 
ted for, taxation. 

49. Where personal property to be listed. 

50. How value of credits to be estimated. 

51. Shareholders in companies not required to 
list such shares for taxation, where the 
property of the company is assessed. 

52. A party listing credits and investments may 
deduct what he owes as principal debtor; 
also as surety, etc., where his principal is 
insolvent. 

53. Difference between owner and assessor as to 
value of personal property, how decided. 

54. All property subject to taxation, with its 
value, to be ascertained as soon as possiba® 
after first of April, by assessor. 

55. Every person required to list property for 
taxation must be called on for such list by 
the assessor, etc.; penalty for neglect. 

56. Assessor to furnish forms when requested, 
and to leave them when party absent, etc. 

57. Duty of persons requesting such forms, or at 
whose residence the same are left, in rela- 
tion thereto. 

58. When a party may refuse to value personal 
property listed or returned by him; asses- 
sor’s duty in such cases. 

59. Penalties for failure or refusal to furnish list 
of property, etc. 

60. Duty of assessor to list and value personal 
property in certain cases; how to proceed 
in such cases. Penalty on persons in pos- 
session of property refusing to permit 

“ assessor to examine same. 

61. Personal property not to be listed unless 
mentioned in section sixty-eight. 

62. Assessor may administer oaths. 

63. Value of toll bridges and ferries, how ascer- 
tained. 

64. Value of capital of incorporated companies, 
except railroads, etc., how ascertained. 

65. Value of capital of individuals and firms not 
incorporated, how ascertained. 

66. Receivers, commissioners, and clerks; mo- 
ney, etc.,in their hands to be ascertained, 

67. Railroad companies; how assessed for taxa- 
ation. 

68. Personal property book; how made up, and 
what to contain. 

69. Omitted lists for not exceeding two prece- 
ding years, to be entered. 

70. Rules applicable to both Jand and personal 
property books. 

71. Assessor to report, under oath, his own prop- 
erty subject to taxes, to clerk of board of 
supervisors ; must enter his own property 
on his books and charge the taxes thereon, 
etc.; penalty for failure. 

72. B for former years, when and how 
made. 
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73. Duty of assessor when interrupted in the 
discharge of his duties by war, etc. 

74. Commissioners to re-assess lands when land 
books destroyed, etc.; when and by whom 
appointed; their compensation. 


to When and how assessor’s books are to be 
78. examined, certified and verified. 


to >How copies of assessor’s books disposed of, 


82. Assessor may require receipts for books. 

83. Original land and personal property books, 
si how disposed of, 

Ee Penalties on assessors. 


87. Fees of assessors. 
88. Tickets for fees; how and by whom collec- 
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SEC. 

89. Compensation of assessors payable by county. 

90. Accounts of assessors for postage; how veri- 
fied and paid. 

91. When pay of assessor may be refused or 
reduced by board of supervisors. 

92. Compensation of assessor elected, etc., to fill 
vacancy, after services partly performed, etc. 

93. No alteration of books by assessor after veri- 

P. fication, etc. 
9 2 


Relief against erroneous assessments. 


98. Boards of supervisors have sole jurisdiction 
to try and determine applications to correct 
assessments; their decision final, etc. 

99. Duty of assessor and prosecuting attorney as 
to violations of the revenue laws, etc. 

100, Definition of the words “tax,” “taxes” 
and “taxation.” 


ted; penalty for issuing wrongfully. 


Number of assessors; assessment districts. 


1. There shall be two assessment districts in each of the counties Acts of 1863, p. 

of Barbour, Braxton, Cabell, Greenbrier, Hampshire, Harrison, Code Va. p. 187, 
Jackson, Kanawha, Lewis, Lincoln, Logan, Mason, Marion, Mar- ° ~ 
shall, Mineral, Monongalia, Monroe, Ohio, Preston, Randolph, 
Ritchie, Roane, Upshur, Wood, and Wayne. In the county of 
Berkeley, there shall be one assessor for each township therein. 
Every other county shall constitute one assessment district, and the 
voters of each county shall elect one assessor for every district 
therein. | 

2. When there is more than one district in-a county, the board of 1863, p. 155, 3 2. 
supervisors may, by ordinance, lay off and change the boundary 
between such districts; but in laying off or changing the said. bound- 
ary, no township shall be divided. But this section shall not apply 
to the county of Berkeley. 

3. The authority and duty of an assessor shall not extend beyond 1ses, p. 155, 2. 
his district, except to grant license for a privilege which may law- j 
fully be exercised in or out of the district. 


Removal of assessors on complaint of the auditor. 


4, The auditor shall communicate to the board of supervisors of 1863, p. 157, 216, 
the county, any instances of misconduct or official neglect on the ° 
part of any assessor of such county, and any evidence of his incom- 
petence, which may appear from the books and papers in the audi- 
tor’s office; and the board shall proceed to investigate the same, and 
may remove the assessor from office, pursuant to the seventh section 
of the seventh chapter. 


Forms and instructions to be furnished by the auditor to assessors. 


5. The auditor shall prepare and forward to the assessors printed 1868, p, 157, 2 14, 
forms for the land and personal property books, and also for the lists ™ ` 
of taxable subjects to be furnished by assessors to persons charge- 
able with taxes. He shall also, by letter or printed circular, give 
such instructions to the assessors respecting their duties as may seem 
to him judicious; and if any assessor fail to obey such instructions 
20 
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— so far as they are not contrary to law, he shall forfeit not less than 
ten nor more than thirty dollars. 


Books and papers of his predecessor. 


1863, p. 156,211 6. The assessor shall apply for the official books and papers which 
his predecessor had, to the person in possession thereof; and if such 
person fail or refuse to deliver the same, he shall forfeit one hundred 
dollars. 

1863, p.156, 212, 7. Lhe auditor, on being informed that such official books and 
papers cannot be obtained, may authorize the assessor to procure 
substitutes therefor, or copies thereof, and the person furnishing the 
same shall be paid such fee therefor, out of the county treasury, as 
the board of supervisors may deem reasonable. 


i 
Correction of mistakes in the land books. 


For former laws 9- There shall be in every county a board for the correction of the 

oe ee. land books, composed of the assessor or assessors, the recorder, 

Bode va. p. 192, Sheriff, and surveyor of lands, any three of whom shall constitute a 

an p.171, 72, quorum for the transaction of business. It shall be the duty of the 

570 Vap. 20% said boards, between the first day of January and the first day of 

April, in the year eighteen hundred and sixty-nine, and in any year 

thereafter, when ordered so to do by the board of supervisors of the 

ù county, to make a careful examination of the land books of their res- 

pective counties, and correct all mistakes of whatever nature therein. 

It shall be their duty, especially, to correct all erroneous assessments 

by placing each tract or lot charged at its true value or quantity, 

when it shall be made to appear to their satisfaction that the same 

~ has been assessed either too high or too low, or that the assessment 

is erroneous as to quantitý; and to strike from said books all the 

lands and lots therein which cannot be found in the county, and to 

place thereon all the lands found therein subject to taxation. They 

shall also take care that all the lands in the said books be charged 

to the true owners thereof, as required by this act, and that the same 

lands shall not be charged twice to the same person. The compen- 
sation of the said board shall be fixed by the board of supervisors 

of the county, and paid out of the county levy. Any person feeling | 

himself aggrieved by the decision of said board may appeal to the 

board of supervisors of the county for redress, and sections ninety- 

four, ninety-five, and ninety-six of this chapter shall be applicable 

to such appeal. . 

9, The assessor, in making out his land book, shall in all respects 
correct the same as directed by the said board, or by the supervisors 
on appeal, and shall correct every other mistake he may discover in 
the original land books; and if any taxes have been omitted for a 
former year, he shall enter the same, with lawful interest thereon, 
x for collection. 

10. When the assessor shall ascertain that there is any Jand in his 
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district which has not before been entered in his land book, or after 1883, p. 159. 228. 

being so entered, has from any cause been omitted for one or more 

years, he shall make an entry thereof, and of the name of the owner; 

and if there be no assessment of the same, shall proceed to make 

such assessment to the best of his judgment, by reference to the 

assessed value of contiguous land similarly situated, and shall charge 

the same with all the taxes which should have been charged or col- 

lected thereon since the twentieth day of June, eighteen hundred 

and sixty-three, with lawful interest thereon. Any assessor failing 

to make such entry and assessment shall forfeit twenty dollars. 

But this section shall not be construed to require any such assess- sce acts of 1866, 

ment in counties in which the same has been dispensed with’ by law. ” di 
11. If any land which ought to be assessed in one assessment 1863, p. 158, 2 24. 

district be assessed in another, the assessor in whose book it has been 

erroneously entered shall certify the owner’s name, and the quan- 

tity, description, and assessed valuation of such land to the proper 

assessor, who shall enter the same in his book, and charge the tax 

thereon; and the assessor in whose book it was erroneously: entered 

shall strike the same therefrom, on being informed of the entry 

thereof by the proper assessor. If land which ought to be assessed 

in one township be assessed in another, the assessor shall make the 

proper transfer. 
12. The regulations contained in the precéding section shall be 

held applicable in cases where the boundaries of counties or town- 

ships are changed, or a new county or township has been created, 


Change of ownership or valuation, general rule respecting. 


13. Land which has been correctly charged to one person upon 1963, p. 168, 3.22. 
the land book shall not afterwards be transferred to another, or the 
valuation assessed thereon be changed until a general re-assessment 
be ordered by the legislature, except as provided in this chapter. 


List of deeds, etc., to be reported to the assessors. 


14. Every recorder shall annually, in the month of March, make 1963, p. 155, 36 
out a list of all deeds for the partition or conveyance of lands (except 
mortgages and deeds of trust to secure the payment of debts) which 
have been admitted to record in his office, and have not before been 
reported to the proper assessor. The list shall state the date of each 
deed, when admitted to record, names of grantors and grantees, the 
quantity of land lying within the county thereby conveyed, and a 
description of said land. Provided, that where separate deeds have 
been taken from different persons for the same tract or part of a 
tract of land in order to perfect the title thereto, the recorder shall 
only include in such list the deed which includes the whole tract. 
15. The clerk of every circuit and municipal court shall annually, 1863, p. 156, a7. 
in the same month, make out lists of all judgments and decrees for 
the partition or recovery of lands which have been rendered by 
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1868, p. 156, 2 7. 


1863, p. 156, 38. 


1868, p. 156, 2 9. 
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their respective courts, and have not been before reported to the 
proper assessor; stating in such list the date of the judgment or 
decree ‘in each case, the land recovered and by whom, or the land 
which was divided, and between whom, and in what parcels. 

16. The recorder shall annually, in the same month, make out a 
list of all lands absolutely devised by wills recorded in his office 
and not before reported to the proper assessor; stating in such list 
the date of the will in each case, when admitted to record, the names 
of the devisor and devisee, and a description of the land devised. 

17. Every list mentioned in the three preceding sections shall be 
delivered by the officer making it, to the assessor for his county; or 
if there be more than one assessor for such county, to one of them, 
and to the other a copy of so much thereof, at least, as relates to 
lands within his district. 

18. The secretary of the state shall annually, in the month of 
March, make out and forward to the recorder of each county. an 
abstract of all grants issued by the state for land lying in such 
county not previously reported for assessment. And the recorder, 


, immediately on the receipt of such abstract, shall make out and 


1863, p. 156, 3 8, 9. 


1863, p. 156, 3 10. 


1863, p. 157, 3 17. 


1863, p. 157, 3 18. 


1863, p. 157, 219. 


deliver an attested copy of the same to the assessor, orif there be 
more than one, to each of the assessors of the county within whose 
district any parcel of said lands may lie; and shall file the original 
in his office. 

19. If any officer fail to perform any duty required of him by the 
five preceding sections, he shall forfeit not less than ten nor more 
than fifty dollars for every such failure. 

20. Any party interested may procure, at his own cost, a certified 
copy or statement of any deed, judgment, decree, devise, or grant, 
and deliver the same to the proper assessor; and the assessor may 
examine original deeds or the records of the county, to ascertain to 
whom any parcel of land is properly chargeable, or its description 
or quantity. 


Changes of ownership or value; how entered by the assessor. 


21. Such changes as happen within the district of any assessor 

shall be noted by him in his land book as follows: 
22. He shall enter in his land book all lands in his district appear- 
ing by the abstract of the secretary of the state to have been granted 
and not previously entered, and assess the value thereof with refer- 
ence to the assessed value of contiguous lands similarly situated. If 
he fail to enter any grant mentioned in the said abstract in the first 
land book made out after such abstract is received by him, he shall 
forfeit twenty dollars. 

23. Real estate purchased for the state at a sale for taxes shall 
not be thereafter entered in the land book, but the auditor shall 
keep a register thereof. But when any real estate so purchased 
appears by the auditor's certificate to have been redeemed, the same 
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shall be replaced in the land book in the name of the former owner 
or his grantee. When real estate is sold to an individual for taxes, 
the assessor shall note in his land book the number of acres sold 
and to whom, but shall continue the land upon said book in the 
name of the former owner until the purchaser obtains a deed 
therefor. . 

24. The lands specified in the lists, copies, deeds, records, abstracts, 1963, p. 158, 2 20. 
and statements mentioned in the fourteenth, fifteenth, sixteenth, 
eighteenth, and twentieth sections of this chapter shall be trans- 
ferred in the land book to the persons who appear thereby to be 
owners thereof. 


When a traet is divided; surface land and minerals under the same. 


25. When a tract or lot of land becomes the property of different 1868, p. 158, 2.21. 
owners in several parcels, or one person becomes the owner of the 
surface and another of the minerals under the same, the assessor 
shall divide the value at which the whole had before been assessed 
among the different owners, having regard to the value of each 
interest compared with that of the whole. If any person interested 
be dissatisfied with the division so made, he may apply to the 
assessor to correct the same, and the assessor, giving ten days notice 
to the parties concerned, or such of them as are found in his assess- 
ment district, shall make a re-apportionment or confirm the division 
before made, according to the best of his information and judgment. 
Any party, having given like notice, may apply to the board of 
supervisors of the county to review the assessor's decision, and the 
board, if satisfied that such decision is erroneous, may correct the 
same, and order the proper apportionment to be entered on the Jand 
book. 

Lands of a deceased person. 


26. When the owner dies intestate, his undivided real estate may 1863, p. 158, 2 23, 
be listed to his heirs, without designating any of them by name, until Bode Vi. p. 192, 
they shall have given notice to the assessor of the proper district, of KA oe ee 
the division of the same, the names of the several heirs, and the par- rf aoe ees: 
cels allotted to each; and each heir shall be liable for the whole tax ai, ae he 
assessed upon such land while it is so listed ; but when he pays the 
same, he may recover of the others their proper proportion of the 
amount so paid, and the proportion thereof for which such other or 
others are liable shall be a lien on the interest owned by him or them 
in such lands, and such liens, when the amount so paid exceeds 
twenty dollars in all, may be enforced in a court of equity. Where 
the owner has devised the lands, or a freehold estate therein, abso- 
lutely, the assessor shall charge such land to the devisee. If, under 
the will, the land is to be sold, it shall continue to be charged to the 
decedent’s estate, and the assets in the hands of the personal repre- 
sentative shall be liable for the taxes, until a sale and conveyance 


thereof be made. 
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How old or new buildings are to be assessed. 


27. Every assessor, before making out his land book, shall assess 
the value of any old building omitted for one or more years, and of 
any addition or improvement to a building, and of any building 
newly erected, not theretofore assessed, if the same be of the value of 
one hundred dollars or upwards. Such building, whether new or old, 
and such addition or improvement shall be valued as nearly as may 
be at the same rate at which other buildings in the neighborhood 


‘were valued by the assessor at the previous general assessment, and 


the valuation thereof be added to the value at which the land was 
before charged. And where it is an old building omitted for one 
or more years, the taxes for former years shall be charged with law- 
ful interest thereon. Í 

28. No new building, addition, or improvement shall be assessed 
until it is so far finished as to be fit for use. 

29. When any building which may have been assessed shall 
become reduced in value one hundred dollars or more, the assessor 
shall deduct the amount of such reduction from the value of the 
building assessed against the owner, and where any building shall be 
wholly destroyed or reduced to less than one hundred dollars in 
value, the assessor shall deduct from said assessment the amount for 
which such building was assessed. If the owner of any building so 
assessed shall feel himself aggrieved thereby, he may, within twelve 
months after such assessment, apply to the board of supervisors of 
his county to have the same corrected, but he shall, before such 
application is made, give notice thereof in writing to the prosecut- 
ing attorney, whose duty it shall be to attend to the interests of the 
state and county therein. A copy of all orders made by the board 
of supervisors, changing the assessed value of any real estate, shall 
forthwith be certified by the clerk of such board to the auditor and 


‘the assessor in whose district such real estate is situated. For any 


failure on the part of the assessor to comply with this or any of the 


three preceding sections, he shall forfeit fifty dollars. 


1863, p. 161, 3 35. 


Machinery and fixtures attached to mills and manufactories. 


80. In assessing the value of buildings used or intended to be used 
as manufacturing or other mills, the assessor shall ascertain the value 
of all machinery and fixtures attached thereto, and include the same 
in the amount of improvement charged to the owner thereof. And 
the valuation of such machinery or fixtures shall be thereafter 
increased or reduced according to the rules and principles applied to 
buildings in the twenty-seventh, twenty-eighth, and twenty-ninth. 
sections of this chapter. 


Township lists of real estate. 


81.: There shall be in the land book for every assessment district 
separate lists for the townships included in such district; and every 


Cu. 29.] ASSESSMENT OF TAXES. 159 


tract or lot of land shall, for the purpose of taxation, be entered in 
the list for the township in which the.same or the greater part 
thereof is situated, and the entries in each township list shall be 
arranged in the alphabetical order of the names of the owners. 
But in the county of Berkeley any tracts of land lying partly, in 
two or more townships shall be apportioned by the assessors thereof 
between the said townships for the purpose of township taxation. 


Land situated in different assessment districts and townships. 


32. Land lying partly in one county and partly in another shall 1863, p. 159, 2 25, 
be entered by the assessor for the district in which the greater part 
lies; but the entry and payment of taxes in the county where any 
part is situated shall, for such time, be a discharge for so much of the 
taxes as may be so charged and paid for state and school purposes. 
And when new buildings are erected, of the value of one hundred + 
dollars or more, upon that part of the land lying in the district in 
which it is not assessed, the assessor on whose book it is entered shall 
assess and add the value of such buildings as in other cases. 
33. Where land lying partly in one assessment district and partly 1863, p. 159, 2 26 
in another has been assessed in one of the said districts only, if the 
owner convey that portion (or any part thereof ) lying in the district 
wherein the same is not assessed, the assessor of the latter district 
shall enter in his land book what is so conveyed, and certify the 
quantity, description, and valuation of the part so conveyed, accord- 
ing to the average valuation of the whole tract per acre, exclusive 
of buildings, and with the value of the buildings, if any, added 
thereto, to the assessor of the district wherein the whole was before 
assessed, who shall deduct the quantity and valuation of the part so 
conveyed from that of the entire tract as before entered in his book. 
834. In like manner, where a tract or lot of land lies in twO OF 1863, p. 159, 2 27, 
more townships, and the owner conveys any portion thereof situated 
in a township wherein such land was not assessed, the part so con- 
veyed shall be thereafter entered in the assessment list for the proper 
township, and the quantity and proportionate value thereof be 
deducted from that of the entire tract or lot as it was before entered. 


Inquiries to be made of land owners and their agents. 


30. Each assessor, before making out his land book, (and when-he 1863, p. 160, 30. 
takes the list of taxable personal property,) shall carry with him the 
book of the preceding year, and the entry of lands charged to any 
petson resident or having an agent within his district shall be 
shown to such person or his agent, who may be required to state on 
oath whether the same be correctly entered; whether any part 
thereof ought to be transferred to any other person, and if so, to 
whom, and the nature of the evidence to authorize such transfer ; 
also, to state whether any other land within the district ought to be 
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charged to such resident or non-resident, and to describe the same, as 
well as to give a description of any land charged to such resident or 
non-resident which is-not correctly entered. And the assessor shall 
make such use of the information so obtained as he ean properly 
make consistently with the other provisions of this act. Any such 
resident or agent failing to comply with such requisition shall for- 
feit fifty dollars. Any assessor failing to comply with this section 
shall forfeit twenty dollars. 


Form of the land book; tracts of land ; town lots. 


36. The assessor shall make out his land book in such form as the 
auditor may prescribe, showing for each township, in one table, the 
tracts of land, and in a separate table the town lots, arranged i in the 
alphabetical order of the names of their owners. 

37. In the table of tracts of land, the assessor shall enter each 
tract separately, and shall set forth, in as many separate columns as 
may be necessary, the name of the person who, by himself or his 
tenant, has the freehold in possession; the nature of his estate, 
whether in fee or for life; the number of acres in the tract; the 
name of the tract, if it has a name; a description of it, with refer- 
ence to the water courses, mountains, or other places on or near which 
it lies; the distance and bearing from the court house; the value of 
the land per acre, including buildings; the value of the land and 
buildings; the sum included in the value on account of buildings; 
the amount of tax on the whole tract at the legal rate; and from 
whom, when, and how the owner derived the land, where that is 
known; with a note and explanation of any alteration made, show- 
ing why and upon what authority it was made. 

38. In the table of town lots he shall enter separately each lot, 
whether improved or unimproved, and shall set forth, in as many 
separate columns as may be necessary, the name of the person and 
his estate, as in the table of tracts of land, charging lots leased for a 
term of years on ground rent, including all improvements thereon, 
not to the lessee, but to the tenant for life or fee simple owner under 


whom the lessee holds. The assessor shall set forth in other columns 


the number of each lot in the town, if the same be numbered, with 
the name of the town, if not previously placed in the caption or 
heading of the table; a description, where the person does not own 
the whole lot, of the part which he owns; the value of the buildings 
on the lot; the value of: the lot, including buildings ; the amount of 
tax at the legal rate, and like notice of the source of the title and 
explanation of alterations as in the table of tracts of land: 


Assessment to have reference to first of April; to whom taxes are 
chargeable, 


39. The assessor shall begin annually on the first day of April, 
and proceed without delay, to ascertain all the persons and property, 
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real and personal, on that day, subject to taxation in his district. 
The taxes for each year upon real and personal property shall be 
paid by those who are the owners thereof on that day, whether it be 
assessed to them or to others. 

40. As to real property, the person who, by himself or his tenant, 18%, ohana 
has the freehold in possession, whether in fee or for life, shall be 
deemed the owner for the purposes of taxation. - A person who has 
made a mortgage or deed of trust to secure a debt or liability shall 
be deemed the owner, until the mortgagee or trustee takes possession ; 
after which such mortgagee or trustee shall be deemed the owner. 
Personal property mortgaged or pledged shall, for the purposes of 
taxation, be deemed the property of the party who has the possession.. 


By whom property is to be listed. 


41. Every person of full age and sound mind shall list for taxa- 1863, p. 163, ¢ 44. 
tion the property belonging to him, including the shares held by him 
in any national or other bank in this or any other state, and the per- 
- sons and property under his charge and control, subject to taxation, 

and furnish to the assessor, on his application, all necessary infor- 
mation respecting the same. The property of a minor shall be 
listed by his guardian, if he has one; if he has no other guardian, 
by his father, if living; if not, by his mother, if living; and if 
neither be living, or they be out of this state, by the person having 
charge of the property. The separate property of a married woman 
may be listed by herself or by her husband in her name, and the 
property of the husband may be listed by the wife if he be out of 
the state, or in a condition in which he may be unable to list the - 
same; property held in trust, by the trustee, if in possession thereof}; 
otherwise by the party for whose benefit it is held; the personal 
property of a deceased person, by the personal representative; the 
property of an Insane person, or person sentenced to confinement in 
the penitentiary, by his committee; of a company, whether incor- 
porated or not, whose assets are in the hands of an agent, factor, 
or receiver, by such agent, factor, or receiver; otherwise, by the 
- president or principal accounting officer, partner, or agent within 
the state; all money, credits, and investments in the possession or 
under the charge of a receiver or commissioner, by such receiver or 
commissioner ; and money deposited to the credit of any suit, by the 
clerk of the court in which such suit was brought. 

42. Every person required by law to list property on behalf of 
another, shall list it separately from his own, designating the person, 
company, estate, or trust to which it belongs. 


Property exempt from taxation. 


43. All property, real or personal, described in this section, and 1868, p.161, 2.86, 
to the extent herein limited, shall be exempt from taxation, that 12 U.S. state” 
is to say: 13 id. 18. me, 
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Property belonging to the United States or which, by the laws of 
the United States, is exempt from taxation by or under state author- 
ity ; 

Tai belonging exclusively to the state ; 

Property belonging exclusively to any county, township, city, vil- 
lage, or town in this state, and used for public purposes; 

Beoperty used exclusively for divine worship ; parsonages, and the 
household goods and furniture pertaining thereto; burial grounds;- 

Property belonging to colleges, academies, and free schools, if 
used for educational purposes, including books, apparatus, annuities; 
money, and furniture ; 

Public and family libraries ; 

Property used for public and charitable purposes, and not held or 
leased out for profit, including property of agricultural associations ; 

Property belonging to any public institution for the education of 
the deaf, dumb, or blind, or to any hospital, house of refuge, lunatic 


, or orphan asylum; to the overseers of the poor or to the board of 


a 


1863, p. 163, 3 45. 


1863, p. 166, 2 ae 
See ante, c 
2 17, clause 9. 


supervisors as their successors, in their official capacity; fire engines 
and implements for the extinguishment of fires, and property used 
_ exclusively for the’safe keeping thereof, and for the meetings of fire 
” companies; 

Agricultural productions grown directly Ton the soil, and the 
products and increase in number of live stock produced within this 
state during the year preceding the first day of April, and remain- 
ing unsold on that day in the pon of the original owner or his 
agent; 

The produce during the same time of mines, salt wells, and oil 
wells within this state, remaining unsold in the hands of the pro- 
ducer or his agent, on the first day of April; 

And all manufactured articles, and products of mechanical skill 
and labor, produced in this state during the same time, and remain- 
ing unsold on the first day of April, in the hands of the producer 
or his agent. 

Assessment of capitation tax. 

44, Every assessor shall ascertain and list for taxation the white 
male persons and the colored male persons over the age of twenty- 
one years, residing in the district on the first day of April, and not 
exempt from taxation on account of bodily infirmities; and shall 
include in the said list all such persons who remove into the said 
district between the first day of April and the time the_assessor’s 
books are delivered to the collecting officer; but persons who pay 
the capitation tax in one district shall be exonerated from paying 
the same in any other for that year. 


Personal property; definitions. 


45, The. word “persons” shall include firms and companies, 
> whether incorporated: or not, unless such meaning be inconsistent 
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with the context; and words importing residence shall, as applied 
to firms and companies, be regarded as designating the place where 
their principal, business is transacted. 

46. The words “personal property,” as used in this chapter, shall see ante, ch. 13, 
include all fixtures attached to land, if not included in the valua- p alauso 16 
tion of such land enteted in the proper land book; all things of 
value, movable and tangible, which are the subject of ownership ; 
and money, credits, and investments, as defined in the following 
section. 

47. The word “money” includes not only coin, but all notes, 1862, p. 162, 241. 
tokens, or papers which circulate or are used in ordinary transac- 
tions as money or currency, and deposits which, either in’ terms or 
in effect, are payable in money on demand. “Credits” include all. 
claims and demands, whether owing upon bond, note, certificate, book 
account, or otherwise, and whether due or not, and whether payable 
in money, property, labor, or service, except only such demands as 
are included in the term “money,” as above defined. “Investments” 
include stock, bonds, and securities of the United States, or of this 
state, or of any other state, nation, or government, or of any city, 
town, county, township, railroad or other corporation; and any 
share, portion, interest, or stock in the capital, joint fund, assets, or 
profits of any company, whether incorporated or not, or in a steam- 


boat or other vessel, or in any adventure, business, or undertaking. 
é 


What personal property is to be listed for taxation. 


48. All personal property belonging to persons residing in this 1863, p. 162, 241, 
state, whether such property be in or out of the state, and all per- See 
sonal property in the state, though owned by persons residing owt of 
the state, shall -be entered on the personal property book, and be 
subject to equal and uniform taxation, unless specially exempted by 


law. 
In what district personal property is to be listed. 


49. Every person required by law to list personal property shall 1863, p. 163, 3 44. 
list for taxation in the assessment district where he resides the 
money, credits, and investments subject to taxation belonging to - 
himself, or under his charge or control, whether the same or the 
evidences thereof be in or out of the state; but capital, money, and 
property (except real estate) employed in any trade or business 
(other than agriculture) belonging to a company, whether it be 
incorporated or not, or to an individual shall be assessed for taxa- 
tion in the assessment district where the principal office for transact- 
ing the financial concerns pertaining to such trade or business is 
located ; or if there be no such office, then i in the district where the 
operations are carried on. Goods and chattels, and other personal 
property, not assessed as aforesaid nor exempt from taxation, shall 
be entered for taxation in the assessment district where the same 
may be on the first day of April. a 
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Valuation of personal property. 


1868, p, 162, @ 41, 50. The value of any “credit” required to be listed, if the sol- 

pee vency of the party liable therefor be doubtful, or the claim be dis- 
puted, shall be estimated at what it is deemed to be probably worth. 
If it be payable in anything but money, its probable value in money 
is to be listed. If a solvent credit bear interest which has not been 
paid, the amount of principal, and the interest calculated up to the 
first day of April in the year for which the assessment is made, shall 
be listed; but if it do not bear interest and be not due, the interest 
for the time it has to run from the said first day of April until it 
will bè due and: payable may be deducted. Investments shall be 
rated at their market price, or if there be no known market price, 
at what is deemed their probable value. 

1863, p. 164,249, 51. Where the property, stock, or capital of a company, whether 

ue incorporated or not, is assessed to such company, no person owning 
any share, portion, or interest therein, shall be required to list the 
same, or be assessed with the valuation thereof. 

1868, p. 164, 347. 52. In listing credits or investments, the party owning the same 
may deduct therefrom what he owes to others as principal debtor, 
but not what he may be liable for as surety, endorser, or guarantor, 
unless his principal be insolvent. 

1863, p. 160,265. 50. If there be a difference between the owner and the assessor in 

+ regard to the valuation of any personal property, they may each 

choose a discreet voter, and their decision, or that of an umpire 

chosen by them, shall be final, as to the matter in controversy. 


List to be called for by the assessor. 


54, It shall be the duty of the assessor, as soon as possible after 
the first day of April in each year, to ascertain all personal property 
subject to taxation in his district, with the value thereof, and the 
names of the persons to whom the same ought to be assessed, and to 
make proper entry thereof in his personal property book. i 

1863, p. 168,264. 55. To ascertain the same, he shall call upon every person in his 
district who is required by law to list any such property, for a list 
and valuation thereof, and may apply to any officer or agent of a 
company, or any person interested therein, and shall require every 
person to answer, under oath, such questions as he may ask him in 
relation to any matter about which the assessor is authorized to 
inquire. An assessor failing to make any call required by this 
section shall forfeit twenty dollars. 

1863, p.169, 367. 56. If any person desire it, the assessor shall furnish him proper 
forms for the list and valuation of such personal property as he is 
required by law to list. If any person be absent from his residence 
at the time the assessor calls, and there be no person on the premises 
to act for him, the assessor shall leave proper forms for him with 
some member of the family over the age of sixteen years, or if there be 
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no such person on the premises, shall cause such forms to be deliv- 
ered to him as soon as possible thereafter, or otherwise procure the 
proper statements. To the form furnished by the assessor, shall be 
appended the form of the oath to be taken by the party who is 
required by law to make out such list. 

57. Every person so called upon shall, within ten days thereafter, 1863, p. 164, 3 67. 
deliver to the assessor, or leave for him with the recorder or clerk of 
the board of supervisors, a full and correct statement, in the form 
prescribed by the assessor, of all personal property and persons on 
account of which he is chargeable with taxes, or which by law he is 
required to list on behalf of another, with valuations of the prop- 
erty mentioned in the said statement. He shall also take and sub- 
scribe an oath appended to or endorsed upon the said statement, to 
the following ~effect, viz: “I solemnly swear that the above (or 
within) list contains, to the best of my knowledge and belief, a full 
and correct statement of all the personal property, money, credits, 
and investments belonging to , whether the same are in or 
out of the state of West Virginia, which are required by law to be 
listed for taxation in the assessment district of county ; 
and that the valuations affixed to the same are, in my opinion, not 
below the fair cash value thereof.” When the capital employed in 
any trade or business is returned; the affidavit to the return shall be 
to the following effect, viz: “I solemnly swear that the above (or 
within) is a true statement, to the best of my knowledge and belief, 
of the actual value of the property, money, credits, and investments 
(real estate and property exempt from taxation excepted) employed ` 
by in the trade or business of (merchandizing, manufactur- 
ing, banking, or as the case may be), whether such property, meney, 
credits, and investments are in or out of the state of West Virginia, 
after deducting what the said owes to others as principal 
debtor.” 

58. Notwithstanding anything contained in this: chapter to the 1863, p. 169, g 6T. 
contrary, any person may refuse to value any personal property 
listed or returned by him, if he exhibit the same to the assessor, who 
shall thereupon assess the value thereof. 

59. If any person whose duty it is by law to list any personal 186s, p.170, 270. 
property, being called upon by the assessor to do so, refuse to furnish 
a proper list thereof, or to take such oath as is required by the fifty- 
seventh section; or if any person refuse to answer, or answer untruly, 
any question lawfully asked by the assessor, or refuse to be examined 
under oath when lawfully required by the assessor, or fail or refuse 
to deliver the statement required by the said fifty-seventh section, he 
shall forfeit not less than ten nor more than one hundred dollars. 
And if any person fail to give a true list of all money loaned which 
should be assessed, he shall, in addition, forfeit five per centum on 
such sum not so listed, which shall go to the informer. 

60. If any person fail to furnish a proper list, or if the list fur- 1863, p. 170, 2 69. 
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nished be, in the judgment of the assessor, incomplete or erroneous 
in any respect, the assessor shall proceed to list the property and 
assess its value, or to supply the omissions and correct the errors, 
upon the best information he can obtain, and for that purpose the 
assessor may call upon any officer of the state, county, or township 
for such proper information as it may be in his power to give; and 
may require any person having possession, charge, and control of any 
personal property in the assessment district, to permit him to 
examine the same in order that a fair valuation thereof may be 
made; and if any person refuse to do so, he shall forfeit not less 
than ten nor more than fifty dollars. : 

61. Nothing in this chapter contained shall be construed to require 
any person to furnish, or the assessor to take, a list of the several . 
articles of such person’s household and kitchen furniture, except 
those specified in section sixty-eight. 

62. The assessor -may administer oaths in all matters pertaining 
to his official business. 


Toll bridges and ferries. 


63. The assessor shall ascertain the yearly value of all toll bridges 
and ferries in his district, except such as are by law exempted from 
taxation. He shall be governed by the actual rent received, where 
such toll bridges are rented or leased out; otherwise he shall make a 
just estimate of their annual value. For purposes of taxation the 
value of a toll bridge or ferry shall be taken to be ten times its 
annual value. 

Ineorporated companies. 


64. He shall ascertain from the proper officers or agents of all 
incorporated companies in his district, (except railroad and foreign 
insurance, telegraph, and express companies,) the actual value of 
the capital employed or invested by them in their trade or business 
(exclusive of real estate and property exempt by law from taxation,) 
and enter the same in his personal property book. The real estate 
of such companies shall be assessed and entered in the land book as 
in other cases. The value of the capital shall be estimated by taking 
the aggregate value of all the personal property of the company, 
not exempt from taxation, wherever situated, including their money, 
credits, and investments, whether in or out of the state, and deduct- 
ing from the said aggregate what they owe to others as principal 
debtors. If a company have branches, each branch shall be assessed 
separately in the district where the principal office for transacting 
its financial concerns is located, or if there be no such office, then in 
the district where its operations are carried on. Where the capital 
of a company is assessed as aforesaid, the personal property thereof 
shall not be otherwise assessed, nor shall any individual shareholder ~ 
or partner therein be required to list or be assessed with his share, 
portion, or interest in the said capital. 
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Capital used in trade or business, by merchants and other individuals 
or firms. 


65. The value of the capital used by any individual or firm not 1863, p. 164, 2 50. 
incorporated, in any trade or business taxable by law, shall be ascer- 
tained in the manner following: 

The assessor shall ascertain from every such individual or firm, 
or from some member or agent of such firm, carrying on any trade 
or business, except agriculture, within his assessment district, the 
actual value of the capital employed by him or them in such trade 
or business. Such person or firm shall state: 

First. The actual amount of cash capital invested in such trade 
or business on the first day of April in each year. ‘N 

Second. The amount and value of all personal property used in 
connection with such trade or business, otherwise than such as is reg- 
ularly kept for sale therein. 

Third. The value of all goods and property kept for sale and 
remaining unsold on the first day of April, except as provided in 
the sixty-eighth section of this chapter. 

Fourth. The amount of all money derived from such trade or 
business remaining uninvested on that day, whether in or out of the 
state. 

Fifth. The amount and value of all debts and claims arising out 
of such trade or business and remaining unpaid on that day, whether 
in or out of the state, deducting therefrom any debts created in the 
course of such trade or business which such person or firm owes as 
principal debtors. 

Sixth. The amount and value of all investments made by such 
person or firm, whether in or out of the state, other than those here- 
inbefore specified. 

Any such person or firm desiring to commence business after the 
first day of April in any year shall give notice thereof_to the asses- 
sor of the proper district, accompanied with a sworn statement of 
the amount of capital invested, or intended to be invested, by such 
person or firm in such trade or business during the remainder of the 
year. And it shall be the duty of such assessor, upon the receipt 
thereof, to assess the amount of such capital with the taxes payable 
thereon, and certify the same to the sheriff of the county for collec- 
tion. He shall at the same time transmit to the auditor a duplicate 
of the said certificate, and upon the receipt thereof the auditor shall 
charge the sheriff with the amount of state taxes therein specified. 
The assessor shall also, on or before the day on which the county 
levies are laid, certify to the board of supervisors of his county, the 
amount of all taxes assessed by him in said last mentioned cases for 
county and township purposes. When any personal property 
employed in any trade or business is assessed under the provisions 
of this section, the owner shall not be required to list the same other- 

wise, nor shall it be otherwise assessed to him. But all personal as 
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well as real property, not so assessed to such person or firm, shall be 
assessed as other like property is required by law to be assessed. 


Recewers, commissioners, and clerks of courts. 


66. He shall ascertain from each person in his district who acts 
under the order of any court as receiver or commissioner the amount 
of all money and bonds or other evidences of debt under his con- 
trol, and the style of the suit to which such fund belongs; and from 
the clerk of such court the amount deposited by order of such court 
in any bank or savings institution to the credit of any suit in such 
court, and the style of such suit. 

67. The president, secretary, or principal accounting officer of 


on this subject every railroad company, whether deriving its corporate powers exclu- 


see Code of Va. 


2d ed, p. 200, 3 sively from the state or not, shall list for taxation at its true value 


8, 


in money, verified by the oath or affirmation of the officer so listing, 
all the property, money, credits, and investments of such company, 
of whatsoever kind, wholly held or used in this state, and also the 
proportional value of all locomotives and rolling stock passing in 
and out of this state on railroads crossing the lines thereof, to be 
ascertained by the proportion which the number of miles run within 
this state by such locomotives and other rolling stock may bear to 
the whole number of miles run by such locomotives and other roll- 
ing stock over the road belonging to such company or any connect- 
ing line; the proportional value of all such locomotives and other 
rolling stock so ascertained, to be assessed as the property of the 
company owning and using the same, whether it be run upon its 
own or any other railroad within this state. The property exempt 
from taxation by the charter of such company or otherwise shall not 
be assessed. The proportional value of all locomotives and other roll- 
ing stock, and the value of all other personal and movable property, 
money, credits, and investments, shall be added to the stationary and 
fixed property and real estate, and shall be apportioned by. such 
officer to each county through which the road passes, in proportion 
to the fixed property and real estate belonging to the company in 
such county; and all the property so listed shall be subject to and 
pay the same taxes as other property listed in such county. Pro- 
vided that the road bed, bridges, tunnels, depots, stations, machine 
shops, machinery, freight houses, stock yards, rolling stock, and all 
other necessary appendages and structures connected and used there- 
with, together with all the real estate which the company is allowed 
by law to hold, shall be listed as aforesaid, or assessed by the board 
of commissioners as hereinafter provided, at their actual value in 
money, without reference to the amount expended in the construc- 
tion or purchase thereof. Said officer shall, on or before the first 
day of April in each year, make out and file with the auditor such 
list and pro rata valuation of the real and personal property, and 
money, credits and investments of such company verified as afore- 
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said. The auditor shall lay said list and valuation before the board 
of public works as soon as possible after the filing thereof, and if 
the same be deemed satisfactory, the said board shall direct the 
auditor to assess the property of such company for state and general 
free school and county purposes, and for free school purposes in each 
township and independent school district through which said rail- 
road runs, as hereinafter provided, upon the valuation of its property 
as contained in said list, and the auditor shall assess the same 
accordingly. But if the said list and valuation be not satisfactory 
to the board, or if any such railroad company fail to file the list 
and valuation herein required, the said board shall, as soon as pos- 
sible after the said first day of April, appoint a board of commis- 
sioners, consisting of one discreet and intelligent freeholder from each 
congressional district of the state, to assess the property of said 
company, as hereinafter required ; but no person shall be appointed 
as such commissioner who resides in a county through which a rail- 
road runs. It shall be the duty of the said commissioners, as soon 
as they are informed of their appointment, to convene at some con- 


venient point on the line of railroad to be assessed, and to examine, ~ 


as far as practicable, all the taxable property of such railroad com- 
pany hereinbefore mentioned within each of the counties of this 
state, and to assess the fair value thereof, in money, for the purpose 
of taxation, upon the principles hereinbefore stated. Ifa statement 
of the property of such company has been filed as herein required, a 
copy thereof shall be delivered to said commissioners by the auditor 
to enable them to discharge their duties; but if no such statement 
has been filed, the said commissioners shall assess the value of such 
property within each county of this state upon the principles afore- 
said, from the best information they can obtain. The assessment so 
made by the said commissioners shall be returned by them to the 
auditor on or before the first day of July succeeding their appoint- 
ment, and their decision shall be final. In case the list and valua- 
tion of the property filed with the auditor as aforesaid be satisfac- 
tory to the board of public works, and in cases where an assessment 
of the property of such company is made and returned by the board 
of commissioners as aforesaid, the auditor shall immediately certify 
to the board of supervisors of each county through which such rail- 
road runs, the value of the property therein of every such company, 
as valued or assessed as aforesaid; and it shall be the duty of such 
board to apportion such value between the several townships and 
independent school districts in their county through which such 
road runs, as near as may be according to the value thereof, in each 
of said townships and districts. It shall be the duty of the clerk of 
the board of supervisors of every county through which such railroad 
runs, within ten days after the county levy of such county is laid, 
to certify to the auditor, the amount levied upon each one hundred 
dollars value of the property therein for county purposes. Provided, 
22 
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that no railroad company shall be taxed by any county for the pur- 
pose of building or to assist in building any other railroad. It shall 
also be the duty of the secretary of the board of education of every 
such township and independent school district, within ten days after a 
levy is laid therein for free school purposes, to certify to the auditor 
the amount levied for such purpose upon each one hundred dollars 


value of the property therein. And it shall be the duty of the 


__ auditor to charge every railroad company assessed under the provis- 


ions of this section, in a book to be kept by him for that purpose, 
as follows : 7 

I. With the whole amount of taxes upon its property, in each 
year, for state and general free school purposes. 

If. With the amount payable to each county through which such 
road runs, for county purposes as aforesaid. 

III. With the amount payable to each township and independent. 
school district through which such road runs, for free school pur- 
poses. 

The auditor shall, on or before the fifteenth day of December, 
in each year, make out and transmit by mail or otherwise a 
statement of all the taxes and levies so charged, to the president, 
secretary, or principal accounting officer of such company. And it 
shall be the duty of such company so assessed and charged to pay 


-the whole amount of such taxes and levies upon its property into 


the treasury of the state, by the twentieth day of January next after 
the assessment thereof; subject to a deduction of two-and-a-half per 
centum upon the whole sum, if the same be paid in on or before that 
day. If any such company fail to pay such taxes and levies by the 
said twentieth day of January, the auditor shall add ten per centum 
to the amount thereof to pay the expenses of collecting the same, 
and shall certify to the sheriff of each county the amount of such 
taxes and levies assessed within his county; and it shall be the duty 
of every such sheriff to collect and account for such taxes and levies 
in the same manner as other taxes and levies are collected and 
accounted for by him. And when the township and independent 
school district and levies are collected by him he shall immediately 
pay the same to the treasurer of the proper township or district. 
When such taxes and levies are paid into the treasury as herein 
provided, the auditor shall account to the sheriff of each of the 
counties to which any sum so paid in for county levies belongs, for 
the amount due such county, and may arrange the same with such 
sheriff in his settlement for the state taxes, in such way as may be 
most convenient; and the sheriff shall account to the board of super- 
visors of his county for the amount so received by him, in the same 
manner as for other county levies. The amount so paid in for each 
township and independent school district shall be added to the 
distributable share of the school fund payable to such township or 
district, and paid upon the requisition of the county superintendent 
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of free schools, in like manner as other school moneysare paid. The 
auditor shall certify to the board of supervisors of every such 
county, on or before the first day of April in each year, the amount 
with which the sheriff thereof is chargeable on account of the levy 
upon the property of such company. He shall also certify to the 
county superintendent of free schools the amount of such levies due 
to each township and independent school district in his county. The 
right of the state or of any county or township to enforce, by suit 
or otherwise, the collection of taxes or levies heretofore assessed or 
the right to which has heretofore accrued shall not in any manner 
be affected or impaired by anything in this chapter contained. The 
taxes and levies so assessed upon the said property of any such rail- 
` road company for any year shall, when paid, be in full of all taxes 
and levies of every sort and description which might be assessed 
vpon its property for such year if this section had not been passed ; 
and no other assessment shall be made in any year upon the property 
of such company than is heretofore provided for in this section, 
except that all buildings and real estate owned by such company 
and used or occupied for any purpose not immediately connected 
with its railroad, or which is rented for any purpose to individuals, 
shall be assessed with and taxes shall be paid thereon the same as 
other property of the like kind belonging to an individual. Each 
of the said commissioners shall be paid out of the treasury of the 
state three dollars per day for each day he shall be actually and 
necessarily employed in the discharge of his duties under this section, 
and five cents per mile for each mile necessarily traveled by him in 
going and returning in the discharge of such duties. Vacancies in 
the board of commissioners shall be filled, and new boards may be 
appointed, from time to time, by the board of public works, when 
necessary to carry into effect the provisions of this section. 


Making up the personal property book. 


68. From the information obtained as aforesaid, the assessor shall 
proceed to make up £ his personal property book as follows: he 
shall enter therein the names of the owners of personal property, 
and of other persons liable to capitation tax, alphabetically arranged 
by townships, and opposite the name of each person, in separate 
columns, the persons and subjects of taxation with which he is 
chargeable, that is to say: 

The number of white male residents over the age of twenty-one, 
not exempt from taxation on account of bodily infirmity ; 

The number of colored male residents over the age of twenty-one, 
not exempt from taxation on account of bodily infirmity ; 

The number of horses, miles, asses, and jennets and the value 
thereof; 

The number of cattle and the value thereof; 

The number of sheep and the value thereof; 

The number of hogs and the value thereof; 


£ 
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The value of farming and garden utensils and implements, of 
agricultural products, and products of animals, not exempt from 
taxation ; 

The number of carriages, carryalls, gigs, buggies, coaches, hacks, 
wagons, carts, drays, and vehicles, and the value thereof, not includ- 
ing those constituting part of the stock of a merchant or manufac- 
turer, or those included as farming utensils ; 

The number of watches and clocks and the value thereof, not 
including those constituting part of the stock of a merchant or 
manufacturer ; 

The number of piano-fortes and melodeons and the value thereof, 
not including those constituting part of the stock of a merchant or 
manufacturer ; l 

The value of all gold and silver plate and jewelry, not including 
such articles constituting part of the stock of a merchant or manu- 
facturer, or articles before enumerated ; 

The value of household and kitchen furniture, not including 
articles before enumerated ; 

The value of the property and capital (excluding real estate and 
articles exempt from taxation, but including money, credits, and 
investments not exempt from taxation, whether due or not, and 
whether in or out of the state) employed by any corporation, firm, . 
or individual in any trade or business, after deducting debts as 
allowed by sections fifty-two and sixty-five of this chapter ; 

All money, and the value of all credits and investments not 
otherwise assessed nor exempt from taxation, whether due or not, and 
whether in or out of the state, after deducting debts as aforesaid ; 

The value of toll bridges and ferries ; 

The amount of money, bonds, and evidences of debt under control 
of receivers and commissioners, and amount deposited or invested 
by order of court to the credit of any suit; 

Value of all personal property not exempt from taxation nor other- 
wise assessed, including the number of shares of stock held by any 
person in any bank doing business within this state; and it shall be 
the duty of any officer of such bank who may be called on for that 
purpose to furnish the assessor with the names of all non-resident 
stockholders in such bank, and the amount of stock held by each of 
them therein ; f 

Whole amount of tax due from each corporation, firm, and indi- 
vidual, exclusive of taxes assessed on land book. 

69. If the assessor discover that any taxes on personal property 
were omitted in any former year, not exceeding two, he shall enter 
the same, with interest thereon, in his personal property book. 


Rules applicable both to the land book and personal property book. 


70. The assessor shall add up the columns of figures on each page- 
of his land book and personal property book, so as to show at the 
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bottom of each page the aggregate of each column; and at the end 
of each township list, he shall enter the aggregates from the bottoms 
of the respective pages pertaining to such township, with references 
to the pages from which he has transferred the said aggregates; and 
shall there add up the same, so as to show the total of each column 
for the whole township. The totals thus ascertained for the several 
townships shall be transferred, with proper references, to the end of 
each book, and there added up, so as to show the total of each column 
for the whole assessment district. 

71. The assessor shall make a particular report, under oath, to the 1863, p. 172, 216. 
clerk of the board of supervisors of his county, of all his own prop- 
erty subject to taxes in his assessment district, showing the whole 
amount of taxes chargeable to him therefor. He shall enter his 
own property, and the taxes chargeable thereon, upon his books in 
like manner as those of other persons are entered. For failing to 
perform any duty required of him by this section, he shall forfeit 
fifty dollars. 

72. In any case in which, in consequence of there being no asses- 1863, p. 172, 277 
sor, or from any other cause, a land book or personal property book 
was not made out for any assessment district for any year since the 
twentieth day of June, eighteen hundred and sixty-five, or if any 
such book be not made out for any year hereafter, the assessor for 
such district shall proceed to make out the proper books for such 
year, according to the rate of taxation prescribed therefor by law. 
The like proceedings shall be had with and under such books, and 
for the collection of the taxes therein charged, as if the said books 
had been duly made during the year to which they relate. _ 

73. If by reason of war, insurrection, riot, forcible resistance to 1865, p. 14, ch. 23 
the execution of the laws, or imminent danger thereof, the assessor ** 
cannot perform his duties in his district or any part thereof, he shall 
nevertheless proceed to make his assessment by reference to the 
former land and personal property books, or upon the best informa- 
tion he can obtain, and like proceedings may be had for the collec- 
tion of taxes thus charged, as if such assessment had been regularly- 
made. 

74. If the land book for any district be destroyed or removed, 80 tq 32. 
that the same cannot be used for reference by the assessor of such 
district, and no reliable copy thereof can be obtained, the auditor, 
with the consent and approval of the governor, may appoint one or 
more commissioners to re-assess the lands in such district, and make 
up a new land book therefor, and, with the like consent and approval, 
may allow them such compensation as shall be deemed reasonable. 


Proceedings of the assessor after the books are made out. 


75. The assessor shall make three fair copies of his personal prop- Acts of 1863, 
erty book, and when the same shall be completed, shall present them, ” i 
together with the lists mentioned in the fifty-seventh section of this 
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act, to the recorder of the county, who shall, with such assistance as 
may be necessary, compare the books with the said lists, and examine 
them in such other way as his information will enable him to do. 
The assessor shall attend at the office of the recorder, and shall assist 
at the enumeration so far as may be desired by the recorder. The 
recorder shall point out to the assessor such errors, if any, as in his 
opinion may exist in any of the books, and-every such error shall be 
corrected ; but when the recorder and assessor cannot agree as to the 
propriety of such correction, the matter shall be submitted to the 
prosecuting attorney for the county, and they shall conform to his 
decision. When the examination is completed, and the additions 
and recapitulations required by law have been made and found to 
correspond in each of the said books, the recorder shall append to 
each of the said books a certificate to the following effect: “ I here- 
by certify that I have examined and corrected the-foregoing book in 
the manner required by law, and that the additions, proofs, and 
recapitulations required by law have been made, and correspond 
with the two other property books examined by me;” to which cer- 
tificate the recorder shall affix the proper date, and his signature and 
official designation. 

76. As soon as such comparison and examination shall have been 
completed, the assessor shall make and subscribe the following oath 
at the foot of each of the three copies of the personal property book : 
sE , assessor of the county of , (or assessor of 
the district of the county of , as: the case may be,) do 
swear that in making the foregoing assessment, I have, to the best of 
my knowledge and ability, pursued the law prescribing the duties of 
assessors, and that I believe the entries of the lists, the additions, 
proofs, and recapitulations in the foregoing book are correct, and the 
same are alike in words and figures to the two other copies of the 
personal property book made by me for my district in this year. So 
help me God.” And the officer before whom the oath is taken, 
shall annex thereto the following certificate: “ Sworn and subscribed 
before me, a —— for the county of —, on this —— day of 
which certificate shall be subscribed by the officer administering the 
oath. ; 

77. He shall also make three fair copies of the land book, and 
when the same are completed, he shall present them to the recorder 
of the county, who shall, with such assistance as may be necessary, 
compare each copy thereof with the land book of the preceding 
year, (to be furnished him for that purpose by the clerk of the board 
of supervisors,) and, when necessary, shall examine the records of 
his office, and such transcripts, abstracts, or statements from other 
offices as may be in the possession of the assessor. He shall point 
out to the assessor such errors, if any, as in his opinion exist in any 
of the books, and correct the same; but if the assessor does not con- 
cur as to the propriety of such correction, the matter shall be sub- 
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mitted to the prosecuting es for the county, and they shall 


conform to his decision. When the examination is completed, and 
the additions and recapitulations required by law are made in each 
of the said books, the recorder shall append to each of them a cer- 
tificate to the following effect: “I hereby certify that I have care- 
fully examined the foregoing land book, that I have compared it 
with the land book for the preceding year, with the records of my 
office where necessary, and with such lists, abstracts, and statements 
from other offices as the assessor laid before me; that such errors as 
were found in said books were corrected by me according to law, 
and that the additions and recapitulations correspond with the two 
other land books examined by me.” To which certificate the 
recorder shall affix the proper date, and his signature and official 
designation. 

78. As soon as such comparisons and corrections have been made, 
the assessor shall make and subscribe the following oath at the foot 
of each of the land books: “I, 
of , (or of the district in the county of 
case may be,) do swear that in making out the foregoing land book, 
I have, to the best of my knowledge and ability, pursued the law 
prescribing the duties of assessors, and that I have faithfully dis- 
charged the duties required of me in assessing improvements upon 
lands, and that I believe the entries, additions, and recapitulations 
are correct and like the two other copies of the land book made by 
me for my district in the present year ;’ and the officer before whom 
the oath is taken shall annex thereto the following certificate: 
“Sworn and subscribed before me, +a for the 
county of — , on the —— day of > which certificate 
shall be subscribed by the officer making it. 

79. After the land book and book of personal property have been 
corrected and certified as required by sections seventy-five, seventy- 
six, seventy-seven, and seventy-eight of this chapter, the assessor shall 
on or before the first Wednesday in August next ensuing, deliver one 
copy of the personal property book, together with the lists mentioned 
in the fifty-seventh section of’ this act, and one copy of the land 
_ book, to the clerk of the board of supervisors of the county, to be 
by him carefully preserved among the records of his office, free for 
the inspection of any person, and a copy of either or any portion 
` thereof may be had at the charge of the person desiring the same; 
and such copy of the land book and personal property book shall 
also serve for laying the county levy. 
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80. The assessor shall deliver another copy of each of said books ya. z s7. 


to the sheriff or collector of the county, on or before the fifteenth 
day of August; and such copies shall be. his guide in the collection 
of the taxes therein assessed. 


81. The remaining copies of each of said books shall be transmit- 14.288. 


ted by the assessor to the auditor on or before the first day of Sep- 
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tember, with a certificate affixed thereto or written thereon stating 
that he has delivered duplicates thereof to the sheriff or collector or 
the county, and the time of such delivery. The said copies shall be 
a guide to the auditor in auditing the accounts of such ‘sheriff or 
collector; and shall be admitted as evidence in any proceedings 
against such sheriff or collector, in relation to the taxes entered 
therein. | i 

82. The assessor may require of the officer to whom the said copies 


` are delivered or transmitted an acknowledgment in writing of the 


receipt thereof. 

88. The originals of the land book and personal property book 
made out by him shall be retained by the assessor so long as he 
continues in office, and then be delivered to his successor, as pro- 
vided in the sixth section of this chapter. 


Penalty on assessor for failure to perform his duty. 


84. If any assessor knowingly make a false entry, addition, or 
recapitulation in his land book or personal property book, or in any 
copy of either, he shall for every stich offense forfeit, three hundred 
dollars, ` 

85. If any assessor fail to perform any duty required of him by 
the seventy-fifth, seventy-sixth, seventy-seventh, or seventy-eighth 
sections of this chapter, he shall forfeit for every such failure not 
less than fifty nor more than three hundred dollars. 

86. If an assessor fail to perform any duty required of him by 
law, and there be no other penalty imposed by law for such failure, 
he shall forfeit for every such failure not less than ten nor more 
than fifty dollars. 


Compensation of assessors. 


87. Each assessor shall be entitled to the following fees: 

For making an entry or assessment of any parcel of land under 
the tenth section, one dollar for every such parcel, to be paid by the 
owner. 

For making an assessment under the twenty-fifth section, one dol- 
lar, for which the parties among whom the land is divided shall be 
jointly and severally liable; and where the assessor’s decision is 
confirmed by the board of supervisors, the party complaining shall 
pay the costs incurred by the application to the said board. 

For making an entry transferring lands before charged to one 
person unto another, and striking the same from the land book in 
the name of the grantor in the deed, or other former owner, seventy- 
five cents, which shall be charged to the person to whom the transfer 
is made, and be a compensation for all land in the assessor’s district 
conveyed or passing to such person by the same deed, descent, or 
devise, and the ticket made out for such fee shall state that the same 
is for the transfer and correcting the land book. 
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For entry of a grant according to the twenty-second section, a fee 
of twenty-five cents from the grantee, and fifty cents from him, for 
assessing the land so granted. 

88. The assessors may make out tickets for their fees, and place Ia. p. 175, 3 93. 
them in the hands of the sheriff or other officer, to be collected and 
accounted -for in the same manner that fees of the clerk of a circuit 
court are collected and accounted for. The assessors shall be subject 
to the same penalties as the said clerks, for issuing fee bills wrong- 
fully. 

89. Every assessor shall be entitled to receive in consideration of Id. 2 94. 
his services, to be paid out of the county treasury as other claims 
against the county are paid, such reasonable compensation as the 
board of supervisors may determine, not less than two hundred nor 
more than four hundred dollars per annum, or he may at his election 
be allowed a commission of three per centum on the amount of state 
taxes assessed by him on the personal property in his county; and 
for services performed under the provisions of this chapter, the 
recorder shall be entitled to receive such reasonable compensation 
as the board of supervisors may allow, to be paid from the county 
treasury. 

_ 90. The auditor shall pay out of the contingent fund of his office 1a. 2 95. 
to the several assessors, all postage advanced by them in the trans- 
mission of their books or correspondence touching the duties of their 
office, the accounts for which shall be verified by their affidavits. 

91. Unless the assessor exhibit to the board of supervisors the 14.296. 
receipts of the proper officers; showing that the copies of the land 
book and personal property book have been delivered within the 
time prescribed in this chapter, or show to the satisfaction of the 
board that any delay which may have occurred was unavoidable, 
the board may refuse him any compensation, or may reduce his 
commission or allowance, as to them may seem right and proper. 

92. When one assessor begins in any year, and the office becomes ya, p. 176,8 98. 

vacant before the services to be rendered by him in that year are 
fully performed, in consequence whereof another is elected or 
appointed who completes the same; the sum to be paid for the whole 
service of the assessors in that year shall be apportioned by the 
board of supervisors between the assessor last mentioned and the 
former, according to the services by them respectively performed. 
“If, however, in consequence of any failure to deliver up books or 
papers which the former had, the latter has to proceed to take the 
list of taxable property, and do all that he would have to do in case 
there had been no previous assessor that year, then he shall receive 
all the compensation for the said year. 


Relief against taxes erroneously charged. 
93. After the assessor shall have verified and delivered the copies ra. 3 99. 


of the land book, or the book of personal property, no alteration 
shall be made by him in either, affecting the taxes of that year. 
23 = 
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94, Any person aggrieved by any entry in either book, or with 
any assessment of a license tax, may, within six months after the 
date of the verification, where the entry is in either book, and within 
six months from the assessment of said license tax, apply for relief 
to the board of supervisors of the county wherein the assessor gave 
bond and qualified. But he shall, before any such application is 
heard, give reasonable notice to the prosecuting attorney of the 
county, whose duty it shall be to attend to the interest of-the state, 
county, and township in the matter. 

95. If the board of supervisors be satisfied that the applicant is is 
erroneously charged on such book, or so assessed. with any taxes on- 


‘licenses, it shall certify the facts upon which it grants relief, and 


shall order that he be exonerated from the payment of so much as 
is erroneously charged, if not already paid, and if paid, that it be 
refunded to him. 

96. Such order, delivered to the sheriff or other collecting officer, 
shall restrain him from collecting so much as is erroneously charged, 
or if the same has already been. collected, shall compel him to refund 
the money, if such officer has not already paid it into the treasury; 
and in either case, it shall be a sufficient voucher to entitle the 
officer to a credit for so much in his settlement with the auditor. 

97. If what was erroneously charged has been paid into the state 
treasury,.the order of the board of supervisors, attested by its clerk, 
shall entitle the claimant to a warrant on the state treasury for the 
amount thereof; provided, that application for the same be made to 
the auditor within one year after the date of the said order. 

98. The board of supervisors of each county shall have the sole 
jurisdiction to hear, try, and determine all applications to correct the 
assessments of lands, lots, and personal property in their respective 
counties, and their decision in all such cases shall be final. But 
this section shall not affect section eight of this chapter. 


The grand jury to inquire into violations of the revenue laws. 


99. It shall he the duty of every assessor to furnish the prose- 
cuting attorney for the county a list of every violation of the reve- 
nue laws, committed by any person other than himself, showing the 
nature and character of each violation. And it shall be the duty 
of each attorney to deliver such list to the foreman of the grand 
jury, who shall treat it as having been specially delivered in charge 
to the grand jury. The said foreman, after the grand jury is dis- 
charged, shall return such list to the clerk of the court, to be pre- 
served and filed in his office. It shall also be the duty of the circuit 
court specially to charge the grand juries to inquire into all viola- 
tions of the revenue laws by the assessor. 

100. The words “tax,” “taxes,” “taxable,” and “taxation,” in this 
act, shall be deemed to include county and township levies, in all 
cases not inconsistent with the context. 
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Taxes, by whom collected. 

. Collector may be appointed when necessary. 

. Time allowed collector to collect and account ; 
his bond. 

. Delinquent taxes; when to be collected by 
constables, etc. 

. When collection of taxes must begin. 

. Notice must be given of times and places at 
which taxes will be received, etc.; when 
notice to be posted. 

When taxes may be distrained for. 

. When distress may be made in a county 

other than that in which land is assessed. 

. Goods and chattels of person in possession 
may be distrained in certain cases, and to 
what extent. 

10. The right to distrain not affected by deed of 

trust or mortgage, etc. 

11. When right to distrain expires; exception; 
within what time sheriff may distrain after 
his term expires, etc. 

12 ) Remedy where person charged with taxes 

to has money or property in the hands of 

14. another. 

15.) When one pays taxes which another or his 

16. estate should pay. 

17. Receipt of sheriff or collector for taxes paid ; 

what to contain, and how signed. 
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18. List of uncollected taxes to be returned, and 
the forms and verification of the same. 

19. Before whom oath to be taken. 

20. Copy of list to be posted; where and for 
what time. 

21. When such lists to be presented to board of 
supervisors, and the duties of the board in 
relation thereto; preservation of original 
lists; sheriff or collector not to receive 
taxes mentioned in such lists; exception; 
when taxes mentioned in such list may be 
paid into the treasury ; proviso. 

22. Duty of clerk of board as to copies to be sent 
to auditor; when sheriff or collector enti- 
tled to credit therefor. 

23. When copy of third list may be placed in the 
o hands of sheriff, collector, or constable for 
_ collection; compensation of officer for such 

collection. 

24. Penalty on officer for false emas 

25. When taxes must be paid into the treasury. 

26. Remedy when officer fails to pay. 

27. Interest to be charged in case of such failure. 

28. Commissions of sheriffs and collectors for 
prompt payment; same where payment not 
made within time required by law: no 
commission on delinquents: remedy of 
sheriff or collector paying taxes into the 
the treasury before the collection thereof. 


By whom the taxes are to be collected. 
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1. The taxes assessed in each county shall be collected by the Acts of 1863, 
sheriff thereof, with the following exceptions: 
2. The auditor, with the approval of the governor, may appoint a Td, p. 65, ch. 74, 
collector in any county, when necessary, to collect taxes therein. 


3. Such collector shall have a reasonable time allowed him by the ta. 32. 


auditor for making his collections and accounting therefor; and 
shall, before he acts, execute a bond, to be approved by the auditor 
and filed in his office, in the penalty of not less than ten thousand 
dollars; to which bond the provisions of the tenth chapter shall be 
held applicable. 

4, Delinquent taxes may be collected by a constable or other per- 
son as provided in the twenty-third section of this chapter. 


When and how taxes are to be collected. 


228 ch. 181, 3 1. 


5. Each sheriff or collector shall commence his collection yearly ta. p, 298, ch. 131 


on the first day of September, or as soon thereafter as he receives a 
copy of the assessor's books. 
6. It shall be the duty of the sheriff or collector to give notice by 


Acts of 1867, P: 
148, ch. 119, and 


posting at the public place of meeting of the people of each town- acts of 1868, p. 


ship, and at not less than six other public places in the township, 

for at least twenty days before the time appointed, that he will 
attend at such places on two several days, to be fixed by him, one of 
which, if practicable, shall be a day fixed for a public meeting of 
the people of said township, between the first day of November and 
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the first day of December following, for the purpose of receiving 
taxes due by the people residing or paying taxes in said township, 
and that he will make a discount of two and a half per centum to 
all such persons as shall pay all their taxes on or before the last 
named day, and not otherwise; which discount shall be made on the 
whole amount of tax so collected by said sheriff or collector, and 
shall be deducted from his commissions. Such notice shall be posted 
on or before the first day of Oetober in each year; and any sheriff 
or collector failing to post the same as herein required, shall forfeit 
one hundred dollars for every such failure. 


Of distraining for taxes. 


7. Any goods or chattels in the county, belonging to the person or 
estate assessed with taxes, may be distrained therefor after the first 
day of December in the year for which the taxes were assessed ; or 
before that day, if such goods or chattels are about to be removed 
from the county. 

8. Where taxes are assessed on land lying partly in one county 
and partly in another, the sheriff or collector of the county in which 
the taxes are so assessed-may distrain on that part of the land lying 
in the other county. 

9. The goods and chattels of the tenant or other persons in pos- 
session, claiming under the party or estate assessed with taxes on 
land, may be distrained if found on the premises. But when taxes 
are assessed wholly to one person on a tract or lot of land, part of 
which has become the freehold of another by a title recorded before 


“the commencement of the year for which such taxes are assessed, 


Id. 2 8. 


Id. 34. 


the property belonging to the owner of that part shall not be dis- 
trained for more than a due portion of said taxes. 

10. No deed of trust, mortgage upon, or sale of goods or chattels 
shall prevent the same from being distrained and sold for taxes 
assessed against the grantor in such deed, or the former owner 
thereof, while such goods and chattels remain in the grantor’s or 
owner’s possession; nor shall any such deed prevent the goods and 
chattels conveyed from being distrained and sold for taxes assessed 
thereon, no matter in whose possession they may be found. 

11. No distress shall be made for taxes where the sheriff or col- - 
lector has had more than two years to collect the same, unless it be 
for taxes returned delinquent and sent out by the auditor for collec- 
tion, as provided by law. But a sheriff or collector of a former 
term may, notwithstanding the expiration of his term of office, by 
himself or deputies, have the same powers of distress and sale as he 
possessed before said term expired, and which right of distress and 
sale shall continue for the term of two years from the time such 
right accrued; but no deputy shall be permitted to qualify for such 
collections after the principal’s office has expired. 
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Collection of taxes out of money or property in the hands of another. 


12. Any person indebted to or having in his hands estate of the ta. p. 230, 29. 
party assessed with taxes, may be applied to by the sheriff or col- 
lector for payment thereof out of such debt or estate, and a pay- 
ment by such person of the said taxes, either in whole or in part, 
shall entitle him to a charge or credit for so much on account of 
such debt or estate against the party so assessed. Ifthe person 
applied to do not pay so much as it may seem to the officer ought to 
be recovered on account of the debt or estate in his hands, the 
officer shall forthwith give to such person a written or printed notice 
not to pay or deliver to the party so assessed any debt he owes, or 
estate belonging to such party, and immediately thereafter such 
officer shall, if the sum due for such taxes do not exceed one hun- 
dred dollars, procure from a justice a summons directing such per- 
son to appear before some justice having jurisdiction, at such time 
and place as may seem reasonable; and if the sum due exceed one 
hundred dollars, he shall procure from the clerk of the circuit court 
of the county a summons directing such person to appear before the 
court on the first day of the next term thereof. And from the time 
of the service of any such notice, the taxes shall constitute a lien 
on the debt so due from such person, or on the said estate in his 
hands. 

13. If such summons be returned executed, and the person § SO SUM- Id. 3 10, 
moned do not appear, judgment shall be entered against him for the 
sum due for such taxes, and the costs of the proceeding. 

14. If the person so summoned appear, he shall be interrogated on 1a. 2 11. 
oath, and such evidence may be heard as shall be adduced, and judg- 
ment rendered as upon the whole case may seem proper. `- 

15. A tenant from whom payment shall be obtained by distress ta, 312. 
or otherwise, of taxes due from a person under whom he holds, shall 
have credit for the same against such person out of the rents he may 
owe him, except where the tenant is bound to pay such tax by an 
express contract with such person. But a purchaser in possession of 
a tract or lot of land, who has not obtained his deed therefor, shall be 
liable for the taxes assessed thereon, and shall not recover the same 
from his vendor in the absence of a contract to that effect. 

16. Where a tax is paid by a fiduciary on the principal, interest, 14.2 13. 
or profits of money of an estate laid out or invested either under an 
order of court or otherwise, the tax shall be refunded out of such 
estate. : 

17. The sheriff or collector shall deliver to any person paying a Ia. g 14. 
tax, a written or printed receipt therefor, specifying the number of 
capitations; the total value of personal property ; the number of acres 
of land, and the number of town lots; with the valuation of each 
tract or lot separately charged to such person, his landlord or ven- 
dor. Such receipt shall state distinctly the amount of tax paid for 
state, school, and county purposes, and for any other purposes 
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for which the same has been levied; and the whole amount so paid 
shall be accurately footed up and set down in the said receipt. 
Every such receipt shall be signed by the officer giving it, with his 
own proper hand. 


Tist of uncollected taxes to be returned. 


18. The sheriff or other collector, after ascertaining which of the 
taxes assessed in his county cannot be collected, shall, on or before 
the first Monday in May next succeeding the year for which such 
taxes were assessed, make out alphabetical lists, by townships, of 
three classes : 

First. A list of property in the assessor’s land book improperly 
placed thereon, or not ascertainable, with the amount of taxes 
charged on such property, which shall be in the following form: 

_ List of property on the assessor’s land book for the county of 
, improperly placed thereon, or not ascertainable, for the 


year 
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And the sheriff or collector returning such list shall, at the foot 
thereof, subscribe the following oath: “I, A. B., sheriff (deputy sheriff 
or collector) of the county of , do swear that the foregoing 
list is, I verily believe, correct and just; and that I have received no 
part of the taxes for which the real estate therein mentioned is 
returned delinquent; and that I have used due diligence to find 
property wie my county liable to distress for a taxes, but have 
found none,” 

Secondly. A list of other real estate which is delinquent for the 
non-payment of taxes thereon, which shall be in the same form, and 
with the same oath made and subscribed as in the above first men- 
tioned list, except that the heading shall read thus: “List of real 
estate in the county of , delinquent for the non-payment of 
taxes thereon for the year co 

Thirdly. A list of such taxes so assessed, other than on real estate, 
as he is unable to collect, which shall be in the following form: 
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“ List of persons and property, other than real estate, in the county 


of , delinquent for the non-payment of taxes thereon for 
the year o 
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And the sheriff or collector returning such list shall, at the foot 
thereof subscribe the following oath : 

“I, A. B., sheriff (deputy sheriff, or collector,) of the county of 
, do swear that the foregoing list is, I verily believe, correct 
and just; that I have received no part of the taxes for which the 
persons and property therein mentioned are returned delinquent, and 
` that I have used due diligence to find property within my county 
liable to distress for the said taxes, but have found none.” 

19. The oath mentioned in the preceding section shall be sub- 
scribed and taken before some person authorized by law to admin- 
ister oaths, who shall certify the same. 


20.. A copy of each of said lists shall be posted at the front door ta. 


of the court house of the. county, at least two weeks before the 
meeting of the board of supervisors at which they are presented 
for examination. 


21. The board of supervisors of every county shall hold a meet- 14.218. 


ing on the third Monday in May, each year, at which time the sheriff 
or collector shall present the three lists mentioned in the eighteenth 
section of this chapter, for the examination of said board. The 
board having become satisfied of the correctness of said lists, or 
having corrected them if erroneous, shall direct their clerk to certify 


copies thereof, with the amount of state and school taxes, to the ` 


auditor, and a copy of the first mentioned to the assessor, who shall, 
. in making his next land book, leave off all the tracts mentioned in 
said list. The original lists shall be preserved by the clerk in his 
office. After the said copies are so certified, the sheriff or collector 
shall not receive any of the taxes mentioned in said lists, except as 
provided i in section six of, chapter thirty-one, but they may be paid 
info the treasury of the state at any time before the lands returned 
delinquent are sold for the non-payment thereof, or in the case of 
personal property, at any time before the list is placed in the hands 
of an officer for collection, as provided in the twenty-third section of 
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this chapter. But no person shall be permitted to pay the state tax 
mentioned in any such list into the treasury, unless he, at the same 
time, exhibit satisfactory proof to the auditor that he has paid all 
the taxes and levies assessed and made upon such real estate in the 
several counties, townships, and independent school districts in which 
the same was assessed. 

22. The copies directed by the preceding section to be certified to 
the auditor shall be sealed up by the clerk of the board of super- - 
visors in an envelope addressed to the auditor, and delivered to the 
sheriff or collector by whom the lists were presented. The auditor 
shall credit the sheriff or collector with the amount of taxes men- 
tioned in said copies, if the same be presented at his office before the 
first day of July in the year next succeeding that for which said 
taxes were assessed. 

23. A copy of the third list mentioned in the eighteenth section 
of this chapter, when returned to the auditor, may be placed by him 
in the hands of the sheriff or collector of any county for collection, 
to be accounted for as other taxes, within one year thereafter. Or, 
if the auditor see fit, he may place a copy of such list in the hands 
of a constable for collection, who, in such cases, shall have authority 
to collect, by distress or otherwise, the taxes mentioned in such copy, 
inlike manner as the sheriff is authorized to collect taxes, and shall 
account therefor in the same manner; and he and his sureties shall 
be subject to all such remedies as are given to the state in like cases 
against sheriffs. The compensation of the officer in whose hands 
the said copy is so placed for collection shall not exceed twenty per 
cent of the amount collected and paid into the treasury by him. 

24, Any officer who shall return in any such list real estate, per- 
sons, or property as delinquent for the non-payment of taxes, when 
such taxes shall have been actually received by him, or where part 
of such taxes have been paid, without giving the proper credits, 
shall forfeit, if the return was by design, ten times the amount of the 
taxes so actually received, and if the return was by mistake, twice 
the amount. And any such officer who shall retiirn in such list real 
estate, persons, or property as delinquent, when he had either found, 
or might have found with reasonable diligence, sufficient property 
within his county liable to distress for the taxes for which such real 
estate, persons, or property are returned delinquent, shall forfeit to 
the state a sum equal to five times the amount of the said taxes. 


When sheriff to pay into the treasury; proceedings in case of failure to 
pay. 

25. The taxes assessed under the twenty-ninth chapter and col- 
lected under this chapter shall be paid into the treasury as follows : 
three-fourths of such taxes shall be paid on or before the twentieth 
day of January in the year next after the said taxes shall have been 
assessed, and the remaining fourth on or before the first day of May 
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in such year, save only as follows: a sheriff or collector who may 
not have qualified, or who may not haye received the books of the 
assessor before the first day of October, shall be allowed five months 
from his qualification, or the delivery of said books to such sheriff or 
collector, to pay the remaining fourth into the treasury. 


26. If any sheriff or collector fail to pay as required by the last Ia. 3 25. 


section, the auditor, within three months after such failure, may pro- 


ceed against him for the collection of the amount due, as provided 
in the thirty-fifth chapter of this act. 
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27. Every sheriff or collector who fails to pay as required by the ya, p. 284, 3 26. 


said twenty-fifth section shall be charged with interest on the amount 
in arrear from the time it ought to have been paid,into the beasury, 
_ at the rate of twelve per cent per annum. 


Sheriff’s compensation. 


28. Every sheriff or collector shall be allowed a commission upon Ia. p. 238, 2 34. 


the amount of state taxes with which he is chargeable, if he pay the 
same into the treasury within the time required by law, as follows: 
upon any sum, not exceeding ten thousand dollars, seven and a half 
per cent; upon any sum exceeding ten thousand and not exceeding 
twenty thousand dollars, five per cent; upon any sum exceeding 
twenty thousand and not exceeding thirty thousand dollars, four per 
cent; and upon all sums exceeding thirty thousand dollars, three 
per cent. Upon all taxes so chargeable and not paid into the treas- 
ury within the time required by law he shall only be allowed a com- 
mission of two and a half per cent. But no commission shall be 
allowed upon the taxes returned delinquent. If the sheriff or col- 
lector pay any taxes into the treasury before he has collected the 
same, he shall nevertheless have the same remedy for the collection 
thereof by distress, or otherwise, as if the same had not been paid to 
the state. l 


CHAPTER XXXI. 


SALE OF REAL ESTATE FOR TAXES; FORFEITURE FOR NON-PAYMENT 
AND NON-ASSESSMENT OF TAXES ; TRANSFER OF TITLE VESTED IN 
THE STATE. 


SEC, SEC. 

1. Lien for taxes. 23. Purchaser must obtain deed in one year, or 

2. Auditor to ascertain all real estate returned original owner may redeem; no deed to be 

delinquent for the non-payment of taxes obtained atter five years from sale. 
since the tenth day of March, eighteen | 25. What estate vested in purchaser by deed. 
hundred and thirty-two, etc. 26. Party alleging payment of taxes, etc., must 

8. Record thereof to be kept in auditor’s office; prove it. 

when taxes thereon may be paid into state | 27. When and how suit instituted to set aside 
treasury; when auditor to give receipt; deed; when notice for that purpose filed in 
his fee. pending suit, etc. 

4) Sale of lands delinquent for the non-pay- | 28. Sale of part of tract or lot; when residence 
to ment of taxes, and all proceedings in re- may be sold; payment of "part of taxes by 
14. lation thereto. purchaser, etc. 

15.) How and’ when lands so sold may be re- | 29. Effect of deed as evidence. 
16. deemed, and proceedings in such cases. 30. Saving as to had under disability; sepa- 
1r Of lands sold and not redeemed; deeds rate property of married women 


to a 31. Lands purchased bY the state for taxes; list 
93,{ therefor, how obtained, and by whom. to be made and how disposed of, 
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SEC. SEC. : 
32, List to be recorded in auditor’s office; what | 40. Lands sold in eighteen hundred and sixty and 


title vests in the state. since, how redeemed, and how deeds therefor 
33. When owner, etc., may redeem; when title obtained; certain deeds legalized, etc., but 
vests absolutely in the state. owner may redeem within one year, etc. ; 
34, Lands not entered in assessor’s books; when duty of purchaser to re-convey in case of 
forfeited to the state; record thereof to be redemption; when the validity of such 
kept by auditor; assessor’s duty in relation sale not to be questioned, etc.; when real 
thereto; when title vested in junior estate sold in eighteen hundred and sixty- 
grantee. seven may be redeemed. 
35. When real estate embraced in list delivered | 41. Deeds for lands sold in eighteen hundred and 
to sheriff deemed sold, etc. sixty, how obtained where receipts lost, etc. 
36. When proceeds of sale to be paid into the | 42. Deeds for such lands legalized, etc. 
treasury. 43, When owner of land may enter part thereof 
37. Sheriff’s commission. j on assessor’s books, etc. 
388. How sheriff proceeded against for default. 44, When tax on lands not included in lists de- 
39. Penalty on recorder failing to perform duty. livered to sheriff presumed paid. 


Lien for taxes; record of delinquent land; how taxes thereon ` may 
be paid. 


1. There shall be a lien on all real estate for the taxes assessed 
thereon from the first day of April in each year, and interest upon 
such taxes at the rate of six per cent per annum from the twentieth 
day of January in the year following that in which the same are 
assessed, until payment. 

2. The auditor, under the direction of the governor and at the 
expense of the state, shall adopt proper measures to obtain accurate 
and authentic returns, (where he is not already in possession of such 
returns) of all real estate in this state which, since the tenth day of 
March, eighteen hundred and thirty-two, has been returned delin- 
quent for the non-payment of taxes to the state of Virginia, or this 
state; except real estate which, before the twentieth day of June, 
eighteen hundred and sixty-three, was returned delinquent for the 
non-payment of taxes to the state of Virginia, where the taxes, 
exclusive of interest or damages, do not exceed twenty dollars. 

3. Of the real estate mentioned in the preceding section, except as 
therein excepted, and of all real estate hereafter returned delin- 
quent for non-payment of taxes, a record shall be kept by the audi- 
tor in his office. And until a sale thereof, as hereinafter directed, 
any person having a right to redeem the same may pay into the 
treasury the taxes on any such real estate, as provided in the twenty- 
first section of chapter thirty, with interest thereon as aforesaid. 
And upon presentation of the treasurer’s receipt therefor, the auditor 
shall give to such person a certificate that the delinquent taxes on 
such estate have been paid. For every such certificate, the person 
obtaining the same shall pay the auditor a fee of fifty cents. 


Of the proceedings for the sale of delinquent land. 


4, In the month of July or August, of the year eighteen hundred 
and sixty-nine, and in one of those months every two years thereafter, 
the auditor shall cause to be delivered to the sheriff or collector of 
the taxes for every county, two lists of the real estate therein which, 
at the time said lists are made out, shall have been returned delin- 
quent for the non-payment of the taxes thereon for any previous 
year and not previously sold therefor, and on which the taxes and 
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interest, or any part thereof, shall then remain unpaid and not 
released or otherwise discharged, with a statement of the several 
amounts due for state taxes for state and school purposes, county 
taxes, and township taxes, on each tract or lot for: each year, with 
interest on each amount and fifteen per cent damages on each 
amount with interest added thereto. - But if real estate has been sold 
for the non-payment of taxes, the same shall not be charged with, or 
again sold on account of any tax for any year previous to that for 
the taxes of which the sale was made. 


5. When by the formation of a new county or a change of the 14.2 8. 


boundary between two counties, any tract or lot returned delinquent 
for non-payment of taxes in one county shall, after such ‘return, be 
included in another, the assessor of the county or assessment district 
in which such land was included, shall make return thereof to the 
auditor before the first day of June, in the year eighteen hundred 
and sixty-nine, and before the same day in every second year there- 
after, in order that the same may be entered in the list to be 
delivered, pursuant to the preceding section, to the sheriff or collec- 
tor of the county in which the said tract or lot is situated. 


6. Within ten days after receiving such lists, the sheriff or col- Ia. 3 4. 


lector shall set up one of them at the front door of the court-house 
of his county, with a notice appended thereto that the real estate 
mentioned in such list, or so much thereof as shall be sufficient to 
satisfy the taxes, with the interest and damages on the same, and a 
commission of five per cent on the whole amount to the sheriff or 
collector, will be sold at public auction, between the hours of ten in 
the morning and four in the afternoon, on the first day of the next 
succeeding term of the circuit court of his county, commencing after 
the month of August, at the door of the court-house thereof, unless 
the said taxes, interest, damages, and commissions are sooner paid 
to the sheriff or collector, or into the treasury of the state. Such 
sheriff or collector shall also, within the same time, publish in each 
newspaper in the county (if there be any) a notice of such sale, in 
form or substance as follows: 


“Sale of lands for taxes,” 


The undersigned, sheriff (or collector) of the county of 
on the first day of 


, will, 
term of the circuit court of said county, at 


the front door of the court-house thereof, proceed to sell all the- 


lands therein delinquent for the non-payment of taxes for the year 
(or years) , which lands, with the taxes, interest, and damages 
due on each tract, are specified in a list thereof, posted on the front 
door of the said court-house, to which list special attention is directed. 
A B—, 
Sheriff (or Collector). 
If there be no newspaper published in the county, then a written 
or printed copy of such notice shall, within the same time, be posted 
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conspicuously at the most public place in each township therein. 
Such taxes, interest, and commissions may be paid to the sheriff or 
collector at any time before such sale; and he shall make a list of 
the real estate within the county, the taxes on which were paid to 
him as aforesaid, and return the same to the auditor. After such 
sale as in the succeeding section is mentioned, if any real estate be 
not sold as therein required, it shall be presumed that such taxes, 
interest, damages, and commissions were paid; but such presump- 
tion may be rebutted. i 

7. If the said taxes, interest, damages, and commissions be not 
previously paid, the said sheriff or collector shall proceed to make 
sale accordingly; and if the same be not completed on the first day, 
it shall be continued from day to day (Sundays excepted), between 
the hours aforesaid, until it shall be completed. When it shall 
appear to any sheriff or collector that any real estate inserted in 
the lists delivered to him as aforesaid, ought not to be sold for the 
amount stated therein, he shall suspend the sale thereof, and report 
his reasons therefor to the auditor, who shall thereupon make such 
order in relation thereto as may be just. If the real estate, the sale 
of which is suspended as aforesaid, ought to be sold for the same, or 
a greater or less amount, it shall be inserted in the next list deliv- 
ered to the sheriff, charged with the proper amount of taxes, interest, 
damages, and commissions due thereon, and sold therefor, in like 
manner as the other real estate contained in said lists. 

8. The sale shall be of such tract of land or town lot, or of such 


‘separate quantities or parts of such tract, or undivided interests in 


such lot, as shall be sufficient to satisfy the state taxes for state and 
school purposes, the county taxes, and the township taxes, for previ- 
ous years, remaining unpaid and due, with such interest, damages, 
and commissions as aforesaid on each class of taxes. The proceeds 
of such sales for county and township taxes shall be paid into the 
state treasury, and added to the irreducible school fund. 

9. No sheriff, deputy sheriff, or collector, or other officer who shall 
return any real estate delinquent for the non-payment of taxes, or 
who shall receive a list thereof under the provisions of the fourth 
section of this chapter, or who shall sell, by himself, his deputy, or 
agent, or who shall be the deputy of any officer making such sale, 
shall directly or indirectly purchase any real estate so sold, or be in 
any way directly or indirectly interested with any other person in 
any such purchase. Every person violating this section shall forfeit 
one hundred dollars for each offense, and the sale shall be absolutely 
void, and the title to the real estate sold shall remain in the person 
in whose name the same was sold. 


Receipt for purchase money; return of sales. 


10. The sheriff or collector, on receiving from any purchaser the 
amount of purchase money, shall grant to him a receipt for the 
same, to the following effect : o 
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“ Memorandum of real estate within the county of , Bold 
this — day of — , eighteen hundred- and —, for the non-pay- 
ment of taxes thereon, for the year : 
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Received of the above sum of ——, it being the 


whole amount paid by him for the purchase of land mentioned in 
the above memorandum, and the fee for this receipt. 
P B 
Sheriff (or Collector.) 


11. For a receipt made out according to said form, and signed by 14.29. 


the sheriff or collector, he shall be entitled to receive from the pur- 
chaser twenty-five cents. l 


12. The sheriff or collector shall make out a list of the sales, with Ia. 3 10. 


the following caption thereto : 

“ List of real estate within the county of , sold in the 
month (or months) of , eighteen hundred and ——, for the 
non-payment of taxes thereon for the year —.” Underneath shall 
be the several columns mentioned in the tenth section, with a like 
caption to each column. And there shall be an additional column 
showing the date of each sale, unless the sales were all in one day, 
in which case the day may be mentioned in the caption. 

13. Subjoined to the list shall be the following oath: 


“I, A. B., sheriff (or collector, or deputy for C. D., sheriff or col- 14.211. 


lector,) of the county of , do swear that the above list con- 
tains a true account of all the real estate within my county, which 
has been sold by me during the present year, for the non-payment of 
taxes thereon for the year , and that I am not directly or indi- 
rectly interested in the T PE of any of said real estate. So help 
me God.” Which oath shall be subscribed and taken before some 
person authorized to administer oaths. 
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14. The-list, with certificate of the oath attached, jali, within Id. p. 220, 212. 


ten days after the completion of such sale, be returned to the recorder 7 "**? 


190 SALE OF REAL ESTATE FoR TAXES. (Ca. 81. 


of the county, who shall, within twenty days thereafter, make an 
accurate copy thereof in a well bound book, and transmit the origi- 
nal to the auditor. . 

When and how land sold may be redeemed. 


Ta. 3 13. 15. The owner of any real estate so sold, his heirs or assigns, or 
any person having a right to charge such real estate for a debt, may 
redeem the same by paying to the purchaser, his heirs or assigns, 
within one year from the sale thereof, the amount specified in the 
receipt mentioned in the tenth section, and such additional taxes 
thereon as may have been paid by the purchaser, his heirs or assigns, 
with interest on the said purchase money and taxes, at the rate of 
twelye per centum per annum, from the times that the same may 
have been so paid. 

Td. 2 14. 16. What is authorized to be paid by the preceding section may 

a be paid by such person as is mentioned therein, within the said one 
year, to the recorder of the county, in any case in which the pur- 
chaser, his heirs or assigns, may refuse to receive the same, or may 
not reside, or cannot be found in the county. And a receipt there- 
for, showing when and by whom the payment was made, and the 
amount paid, shall be signed {by the said recorder, and a duplicate 
thereof filed by him in his office. But if the purchaser, his heirs or 
assigns, dispute the right of any one so paying money to the recorder, 
to redeem the real estate for the redemption of which such money is 
paid, he or they may, within one year after such payment, give to 
such person, or to his heirs, executors, or administrators, a notice in 
writing of such dispute, and requiring him or them to appear at the 
next term of the circuit court of the county, and prove his or their 
right to redeem said real estate. Such notice shall be served at 
least ten days before the commencement of the term of the court to 
which it is returnable; and if the party served therewith fail to 
appear, or if he appear and fail to prove to the satisfaction of the 
court that he has the right to redeem the said real estate under the 
provisions of the preceding section, the court shall make an order 
accordingly, and also directing the recorder to execute to the pur- 
chaser, his heirs or assigns, a deed for the said real estate in the 
manner hereinafter required. And it shall be the duty of the 
recorder to execute such deed in the same manner, and within the 
same time, as if the money aforesaid had not been paid him. In 
every such case the recorder shall pay the money so received by 
him to the person paying it, or to his legal representatives, on 
demand. But if the decision of the court be that such person has 
the right to redeem such real estate, the recorder shall pay said 
money to the purchaser, or his legal representatives. When the 

Acts of 1869, p. OWner of real estate sold for the non-payment of taxes thereon, or 

um" any other person having the right to redeem the same, shall pay the 
amounts mentioned in section fifteen of this chapter, he shall fur- 
nish to the person to whom he shall make the payment, the proper 


Cu. 31.] SALE or REAL ESTATE ror TAXES. 191 


revenue stamps for the purpose; and the purchaser, his heirs or 
assigns, to whom such payment is made, shall sign and give to the 
owner or other person redeeming, duplicate receipts, showing when 
and by whom the payment is made, and the amount paid, or duplicate 
certificates or statements that the former owner, or other person 
having such right, redeemed the real estate. If such purchaser or 
other person, to whom such amounts are actually paid and stamps 
furnished, shall refuse or on request fail to sign and give such 
receipts, he shall pay to the person making such payment twice the 
amount thereof, which may be recovered by action on the case in 
any court having jurisdiction. Provided, that no such recovery 
shall be had in case of a decision of the circuit court against the 
right of such person to redeem such real estate, as herein provided. 
One of said duplicate receipts or writings shall be filed with the 
recorder of the county in which the real estate was sold, on or before 
the day on which the right to redeem the same will expire under the 
provisions of the said fifteenth section; and the recorder shall 
endorse on both such duplicates the fact and time of such filing. If 
the same be not so filed, such redemption shall be void as to credit- 
ors and subsequent assignees of the benefit of the purchase of said 
real estate, from the purchaser thereof, his heirs or assigns, for a val- 
uable consideration, without notice, at any time before the same is 
so filed. If such receipt or -writing be filed after the time herein 
required, it shall operate as a notice to all persons from and after 
the date of such filing. This section shall not be deemed applicable 
to a redemption of real estate under the provisions of section thirty 
of this chapter. The recorder of every county shall, in the month 
of June in each year in which real estate is required to be sold for 
the non-payment of taxes thereon, make a list of all real estate 
redeemed as aforesaid, not before included in a similar list.. If the 
taxes on any such real estate charged to the owner thereof for the 
year in which the sale was made, be not paid, such real estate shall 
be included in the lists of real estate which the auditor shall cause 
to be delivered to the sheriff of the proper county, and may be sold 
for any unpaid taxes thereon for any year previous to that in which 
it was sold as aforesaid, or for that year, as if such former sale and 
redemption had not been made. ` 


Land sold and not redeemed. 


17. The purchaser of a part of any tract of land so sold and not Code Va. p. 220, 
redeemed within the said one year, his heirs or assigns, shall have ‘Acts of 1863, p. 
the quantity purchased laid off at his or their expense, by the sur- °” °% °> 
veyor of lands for the county in which the same is situated; or if he 
be interested, or there be no county surveyor, then by some person to 
be appointed by the recorder of the county in which the same is 
sold, for that purpose; the said quantity so laid off to be bounded 
in part by either or any of the lines of the tract, at the option of 
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the purchaser, his heirs or assigns, so as not to include the improve- 
ments on the same (if it can be avoided), and to be in one body, the 
length whereof shall not be more than double the breadth, where 
that is practicable. A plat and description thereof shall be returned 
to the recorder of the county in which the sale was made; and if, 
upon examination thereof, he find it to be correctly made, he shall 
order the same to be recorded in his office, and a record thereof shall 
be made accordingly. : 

18. When, also, an entire tract of land is so sold and not redeemed 
within the said one year, the purchaser, his heirs or assigns, at his 
or their expense, shall have a report made by the surveyor of lands 
for the_county in which the same is situated, or if he be interested, 
or there be no such surveyor, then by some person appointed by the 
recorder of the county in which the same was sold, for that purpose, 
to the last mentioned recorder, specifying the metes and bounds of 
the land sold, giving such description thereof as will identify the 
same; and the said recorder, unless there be some valid objection to 
the report, shall order the same to be recorded in his office, and a 


“record thereof shall be made accordingly. - 


Code Ya. p, 220, 
2 17. 


Id. p. 221, 218. 
Td. 3 19. 


19. After the.expiration of the said one year, the purchaser of any 
real estate so sold and not redeemed shall obtain from the recorder 


-of the county in which the sale was made a-deed conveying the 


same, in which shall be recited all the material circumstances appear- 
ing in his office in relation to the sale. The oath and certificate 
annexed to any list, and the disposition of the list, need not be men- 
tioned. If the sale be of part of a tract of land, the deed shall 
refer particularly to the plat and description returned, and the order 
of the recorder thereon; and if the sale be of an entire tract of land, 
it shall refer to the report made, and the order thereupon. If the 
sale be of a town lot, or of an undivided interest in such lot, and a 
report be made by a surveyor describing the same, and such report 
be ordered by the recorder to be recorded, the deed shall refer to the 
said report. But when, in case of a sale of a town lot, or of an 
undivided interest in such lot, there is no such report, the recorder 
shall nevertheless execute a deed therefor to the purchaser, if he 
desire the same. For every deed executed under this chapter, the 
recorder, commissioner, or clerk shall be entitled to three dollars, 
which the purchaser shall pay on the delivery of the deed. 

20. Where the recorder is himself the purchaser, the deed for the 
land purchased by him shall be executed by the clerk of the circuit 
court. i 

21. Where the purchaser, his heirs or devisees, has assigned the 
benefit of his purchase, the deed, with his or their assent, evidenced 
by his or their joining therein, or by a writing duly executed and 
acknowledged, may be executed to his or their assignee. 

22. When, for any cause, a proper deed has not been executed as 
aforesaid, the circuit court of the county, or the judge thereof in 
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vacation, may at any time appoint a commissioner to execute the 
same to the purchaser, his heirs or assigns. 

23. If the purchaser shall have died, the recorder may make such 1a. 3 20, 21. 
deed to his heirs or assigns, and upon his failure or refusal to do so 
they may move the circuit court of the county, or the judge thereof 
in vacation, to order the recorder or a commissioner to execute a 
deed to such heirs or assigns ; and it shall be the duty of such court 
to make an order accordingly, where the party so moving is entitled 
to such deed. Every deed executed by a commissioner under this 
and the preceding section shall have the same force and effect in all 
respects as if made by the recorder. When two or more tracts, or 
parts of tracts, or town lots, charged to one person with tax or taxes, 
for the same year or years, shall have been sold and purchased by 
the same person, or by assignment or otherwise the benefit of the 
purchase shall have been acquired by one person, he may obtain j 
from the recorder several deeds for each, or one deed for all or any 
of the tracts or lots, or parts thereof, which shall be as effectual as 
to each as several deeds would be. f 
~ 24, If no such deéd or order of court or of a judge be made ra.g 22. 
” under this chapter within one year after the right to redeem the estate 
sold as aforesaid shall expire, as hereinbefore provided, the former 
owner, his heirs or assigns, may after such year and before such deed 
or order is made, redeem: the land, by paying such amount with such 
additional taxes and such interest as is mentioned in the fifteenth 
section, together with the costs of survey or report and interest 
thereon, if any shall have been made. But no such deed shall be 
made or obtained after five years from the date of such sale; except 
that where the sale was made before the passage of this act, the deed 
therefor may be made within two years after the date of such pas- 
sage. 

25. When the purchaser of any real estate so sold, his heirs or Ta, 23, 
assigns, shall have obtained a deed therefor, according to the six 3 @2% ime 
preceding sections, and caused the same to be admitted to record in 
the office of the recorder of the county in which such real estate or 
the greater part thereof may lie, such estate shall stand vested in the 
grantee in such deed in and to said real estate as was vested in the 
party assessed with the taxes for which it was sold, or as was vested 
in the heirs or devisees of such party, if he.be dead, or as was vested 
in any person or persons claiming said real estate under, by, or 
through such party, or his heirs or devisees, or in any other way 
whatever, who have not in his or their own name been charged on 
the assessor’s books of the proper county or district with the taxes 
on said real estate for the year or years for the taxes of which the 
same was so sold, and actually paid the same as required by law, at 
the commencement of or at any time during the year or years for 
which the said taxes were assessed, notwithstanding any irregularity _ 
in the ptöceèdings tinder ‘which’ the ‘said grantée’ claims" title, unless 

25 
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such irregularity appear on the face of the proceedings of record in 
the office of the recorder, and be such as materially to prejudice the 
rights of the owner whose real estate is sold. When there are more 
than one of such owners who are co-tenants of the real estate, if the 
same be charged to one of them alone, or one and others without 
naming the others, such estate as was vested in all, or any, or either of 
them, shall pass to the grantee in such deed. When the real estate is 
charged to heirs by description or to the estate of a deceased party, 
such estate as was vested in the.heirs or devisees of the decedent shall 
pass to the grantee in such deed. When more than one tract of 
land is charged as one, or the quantity, or residence of the party is 
misstated, the title shall nevertheless pass to the grantee in such 
deed. No irregularity or over-charge as to a part of such taxes or 
purchase money, nor payment of a part of such taxes, shall invalidate 
the sale, except as to a part of the real estate so sold proportioned to 
the whole thereof, as such part of the taxes or purchase money is to 
the whole thereof. If the real estate be charged to a trustee by 
name, either with or without the addition of “trustee,” or, where 
there are more than one trustee, if it be charged to one or more of 
them, and others, without naming the others, and with or without 
the addition of “trustees,” or if it be charged to such trustee 
or trustees by description, without naming any of them, the title of 
such trustees and of each and every person for whom or for whose 
use the said real estate was held in trust by such trustee or trus- 
tees, shall pass to the grantee in such deed. If at the time of 
such sale the real estate sold be under a mortgage or deed of trust, 
or there be any other lien or incumbrance thereon, and the mortgagee, 
trustee, cestui que trust, or person holding any such lien or incum- 
brance shall fail to redeem the same within the time prescribed by 
the fifteenth section of this chapter, then all the right, title and 
interest of such mortgagee, trustee, cestui que trust, and of the per- 
son or persons holding any such lien or incumbrance on the real 
estate so sold and not redeemed, shall pass to and vest in the gran- 
tee in such deed, and his title to the premises shall in no way be 
affected or impaired by any such mortgage, deed of trust, lien, or 
incumbrance. And no irregularity as to the manner of laying off 
any real estate so sold, or in the plat, description, or report of the 
surveyor or other person, shall, after the deed is made, invalidate 
the sale or deed. If the deed be valid under the sale for the state 
taxes, it shall not be affected or impaired by any irregularity in the 
proceedings and sale for the county and township taxes, or either. 
Acts of 1866, pp 26, If it be alleged in any suit or proceeding that the taxes for the 
89, 2 21, last $ . 
clause. non-payment of which the real estate was sold were not in arrear, 
the party making such allegation must establish the truth thereof by 
proving that the taxes were paid, as provided in the next section. 
27. If the owner of any real estate sold for the non-payment of 
taxes thereon, his heirs or assigns, claim that the taxes on account of . 
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which the sale was made were not in arrear, he may, within five 
years after the deed shall have been obtained and admitted to 
record, institute a suit in equity against the purchaser, his heirs or 
assigns, alleging the payment of the taxes, and seeking to have the 
sale and deed deciared void, or he may, within such time, in any suit 
or action pending relative to the real estate, in which the payment 
is not alleged, give to the purchaser, his heirs or assigns, ‘parties 
thereto, notice in writing of his purpose to prove the fact of such 
payment, or file such notice in the case at least thirty days before 
the hearing or trial thereof; and having done so, may in such suit 
or action prove that such taxes were paid. But unless he shall 
within the said five years, institute such suit or give or file such 
notice in a suit or action pending relative to such real estate, he 
shall not prove such fact, or on such account in any way question 
the validity of the sale or deed. 

28. When a part of a tract of land or town lot has been sold, the 
residue thereof or any part of such residue may be subsequently 
sold on account of the taxes on the whole for the year in which the 
sale was made. The purchaser of a part of a tract or lot may pay 
a-part of the taxes charged on the whole for any year subsequent to 
that in which the sale was made, proportioned to the whole as the 
quantity or part of the real estate purchased by him is to the whole, 
in discharge of the taxes on such part, and the residue of the real 
estate may be sold on account of the residue of the taxes. But when 
only a part of such tract or lot has been sold, if the purchaser does 
not make such payment, the whole tract or lot, or any part thereof, 
may be subsequently sold on account of taxes for the year in which 
the sale was made, and any subsequent year or years together, or 
when the whole tract or lot has been sold, and no one has paid the 
taxes thereon for the years subsequent $o that in which the sale was 
made, the same, or any part thereof, may be sold on account of such 
tax or taxes, and the purchaser may have the same laid off, or 
report made, and obtain a deed and have it recorded in the same 
manner and with like effect as if the former sale had not been made. 

29. In all cases in which a question shall arise as to any such sale 
or deed, or the effect thereof, such deed shall be prima facie evidence 
against the owner or owners, legal or equitable, of the real estate at 
the time it was sold, his or their heirs and assigns, and all other per- 
sons who might have redeemed the same, within the said one year, 
as hereinbefore provided, and conclusive evidence against all other 
persons, that the person named in the deed as recorder was such, 
that the material facts therein recited are true, and that such estate 
as is mentioned in the twenty-fifth section of this chapter vested in 
the grantee inthe deed. ` 


Saving as to persons under disability. 
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30. Any infant, married woman, insane person, or person impris- Godo Va., p. 222, 


oned whose real estate may have been so sold during such disability, ê 
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may redeem the same by paying to the purchaser, his heirs or assigns, 
within one year after the removal of the disability, the amount for 
which the same was sold, with the necessary charges incurred by the 
purchaser, his heirs or assigns, in obtaining the title under the sale, 
and such additional taxes on the estate as may have been paid by 
the purchaser, his heirs or assigns, and interest on the said items, at 
the rate of twelve per cent per annum, from the times the same were 
paid. If any such person own an undivided interest in real estate 
so sold, he may redeem such interest in like manner, and within the 
same time, by paying such proportion of the purchase money, 
charges, taxes, and interest, as his interest in the premises is to the 
whole tract or part sold, but he shall not have the right to redeem 
more than his own undivided interest. Upon such payment, within 
_ one year after the removal of such disability, the purchaser, his 
heirs or assigns, shall, at the cost of the original owner, his heirs or 
assigns, convey to him or them, by deed without warranty, the real 
estate so redeemed, except as follows: if improvements have been 
made on the said real estate since the date of the deed therefor, and 
before the offer to redeem the same under the provisions of this sec- 
tion, the original owner shall pay to the person holding the legal 
title to said real estate at the time of such offer the value of all 
such improvements, after deducting therefrom the value of the use 
of said real estate from the date of said deed to the date of such 
offer. Ifthe parties cannot agree on the amount to be paid, either 
of them may file his petition, after ten days notice in writing to 
the other of his intention to do so, in the circuit court ofthe county - 
in which the real estate is, to have the proper account taken by a 
commissioner to ascertain the amount, if any, to be paid by such 
original owner. Upon the filing of such petition the court shall 
make an order referring the same to a proper commissioner, who 
shall, with all reasonable dispatch, ascertain and report to the said~ 
court what sum, if any, such original owner must pay to redeem the 
said real estate, which report, if confirmed, shall be final between 
the parties. Upon the payment or tender of the sum, if any, so 
ascertained by the commissioner, to the person then holding the legal 
title to said real estate, he shall, as hereinbefore provided, convey 
the same to the said original owner. And upon his failure or refusal 
to do so, the court may appoint a commissioner to execute such deed, 
See chapter 660f Who shall execute the same accordingly. Provided, that if the real 
this Code. estate of a married woman sold for the non-payment of the taxes 
thereon be, at the time of such sale, her sole and separate property, 
she may redeem the same within the time specified in section fifteen 
of this chapter, and not afterwards; and all provisions of said sec- 
tion, and of section sixteen of this chapter, shall be applicable to 
such cases. : 


wats 
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Land purchased by the state for taxes. : 


31. When any real estate is offered for sale as aforesaid, and no Code Van pe 222, 
person present bids the amount to be satisfied to the state from the” `’ 
sale, the sheriff or collector shall purchase the same on behalf of 
the state for the taxes thereon, and the interest and damages on the 
same, and shall make out a list thereof, under the following caption: 

“List of real estate within the county of — , sold in the 
month (or months) of , eighteen hundred and —, for the 
non-payment of taxes thereon for the year (or years) , and pur- 
chased for the state of West Virginia.” Underneath shall be the 
several columns mentioned in the tenth section, with a, like caption 
to each column, omitting, however, the column headed “Name of 
purchaser.” The officer making out the said list shall make oath 
that it contains a true account of all the real estate within his county 
purchased by him for the state during the year ——, and return the 
list, with a certificate of the oath attached, to the recorder of the 
county within ten days after such sale, who shall, within twenty days 
after such return, make an accurate copy thereof in a well bound 
book, and transmit the original to the auditor. Upon receiving the 
said list, the auditor shall credit the sheriff or collector with the 
amount for which the real estate therein specified was purchased, 
but not with any commission thereon. 

32. The auditor shall-cause all the lists received in his office under 14. 226. 
the preceding section to be recorded in a well bound book; and all 
such estate, right, title, and interest in the real estate mentioned in 
such lists as would have vested in an individual purchaser thereof at 
such sale who had obtained proper deeds therefor and caused them 
to be admitted to record in the proper office, shall be by the sale and 
the purchase on behalf of the state vested in the state, without any 
deed or other conveyance therefor to the state: subject, however, to 
the right of redemption mentioned in the next section. 

33. The previous owner of any real estate so sold and purchased Ia. 327. 
for the state, his heirs or assigns, or any person having a right to 
charge it for a debt, may, within one year from the sale thereof, or 
if the same was heretofore sold, may, within one year from the pas- 
sage of this act, but not afterwards, redeem the same by obtaining 
from the auditor a certificate and paying into the treasury the 
amount for which such real estate was so purchased, with such addi- 
tional sums as would have accrued for taxes thereon, if the same 
had not been purchased for the state, and interest at the rate of 
twelve per cent per annum from the twentieth day of January in 
the year following that in which the same would have accrued. For 
such certificate the person ‘obtaining it shall pay such fee as is men- 
tioned in the third section. When real estate so purchased is so 
redeemed, the auditor shall certify the fact to the proper assessor, 
If such real estate be not so redeemed within the time specified, the 
same shall be irredeemable thereafter. 
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~- Lands not entered in assessor’s books forfeited. 


Acts of 1869, p 84 Tt shall be the duty of any person owning any real estate to 
g0, 91, 92, 27, 8, cause the same to be entered on the land books of the proper asses- 
sor, and charged with the state taxes thereon not charged to the 
owner for the year eighteen hundred and thirty-two, or any year 
thereafter heretofore or hereafter, not released, paid, or in any man- 
ner discharged, which were and shall remain properly chargeable 
thereon. When any person owning real estate has not, or shall not 
have for five successive years, been charged on such books with such 
taxes on such real estate, the same, and all the title, right, and 
interest of the owner, legal and equitable, thereto, shall, without any 
proceeding, be absolutely forfeited to and vested in this state. Pro- 
vided, however, that such owner may, within one year after the 
passage of this act, cause such real estate to be charged with such 
taxes, chargeable for any such years heretofore, and thereby prevent 
a forfeiture for the failure so to charge the taxes for such years. And 
when real estate owned by co-tenants, or heirs, or devisees, or held 
by one person in trust for another, has been or shall be charged with 
any such taxes thereon in the name of one of such co-tenants, or the 
ancestor or devisor of such heir or devisee, or such trustee or cestui 
que trust, if such taxes heretofore so charged thereon have been paid 
otherwise than by a sale of the real estate so charged therefor, or 
within one year after the passage of the said act shall be paid, the 
failure of any such co-tenant, heirs, devisees, trustee, or cestui que 
trust to enter or cause the same to be entered on such books and 
charged with such taxes thereon -otherwise shall not cause or tend 
to occasion a forfeiture of his or her title, right, or interest in such 
real estate under this section; but if such real estate was heretofore 
sold for taxes charged as aforesaid and not redeemed, unless the 
amount thereof, with interest, be paid to the purchaser at the sale 
within one year after the passage of the said act, any such title, 
right, or interest which shall not have vested in such purchaser, his 
heirs or assigns, who shall have obtained a deed for such real estate, 
and had it recorded in the proper county, shall be forfeited to the 
state, and transferred to such purchaser, his heirs or assigns. And 
when any real estate has not been charged on the land books of the 
proper commissioners of the revenue or assessors for any years, and 
such owner has been or shall be thereafter charged with taxes there- 
on for any year, and the same, or any part thereof, has been or shall 
be sold therefor, unless it shall be redeemed from the purchaser, his. 
heirs or assigns, the failure to charge the owner with taxes for any 
years previous to that in which such sale was or shall have been 
made, shall not cause or tend to occasion a forfeiture of the real 
estate. A record of all real estate so forfeited which shall come to 
the knowledge of the auditor shall be kept in his office, in which 
shall be shown the name of some former owner or supposed owner, 
the quantity or supposed quantity, and local or other description of 
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the real estate, for what years the owner was not charged with the 
taxes, and when the real estate became forfeited. Such record shall 
be prima facie evidence that the owner was not for such years 
charged with the taxes on such real estate, and that he did not cause 
it to be entered and charged with such taxes as aforesaid, and that 
the real estate was forfeited and vested in the state at the time 
specified. In order to enable the auditor to make such record, it 
shall be the duty of the assessor of each county or district-in which 
such real estate ought to have been entered and charged with taxes 
as aforesaid, upon discovering any such failure, to inform the 
auditor of all the facts in relation thereto. _ All the estate, title, 
right, and interest which has vested or shall vest in this state, or 
become irredeemable under the provisions of this chapter, shall be 
transferred to and vested in any person (other than those for whose 
default the same may have been returned delinquent or forfeited, 
their heirs or devisees), for so much thereof as such person may have 
title or claim to, regularly derived, mediately or immediately, from 
or under any grant from the commonwealth of Virginia or this 
state, who, together with those, if any, through or under whom he 
claims, shall have paid or shall pay all the state taxes charged 
thereon against him or them from the date of such grant, and all 
the state taxes which, if such title or claim had been valid, ought 
to have been charged thereon against him or them from the date of 
such grant, or for the year eighteen hundred and sixty-three, and 
subsequent years before the year eighteen hundred and sixty-nine, 
and all such state and county taxes for said year; and when such real 
estate shall not become irredeemable or forfeited in said year, then 


such taxes for any subsequent year or years, till it become irredeem- | 


able and the payment be made. Such payment may be made at any 
time before the real estate is sold for the benefit of the school fund. 
When more than one person shall have such title or claim, and shall 
have paid such taxes, such estate, title, right, or interest shall vest 
in him whose title or claim, but for another, would be the valid title. 
When it shall have so vested in one person, it shall not afterwards 
be divested by such payment of taxes by another person. All the 
real estate forfeited as aforesaid, and not so transferred and vested, 
shall be sold for the benefit of the school fund. 
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35. The real estate embraced in the lists which the auditor shall code Va. p. 223, 
cause to be delivered to any sheriff or collector shall be deemed to e 


have been sold, and the proceeds thereof shall be deemed at least 
equal to the sums to be satisfied therefrom, unless a list of such 
thereof as may be purchased for the state be received by the auditor, 
according to the thirty-first section of this chapter, and then the 
proceeds shall only be deemed so much less as the credit on such list 
shall amount to. 


36. The proceeds of real estate sold by any sheriff or collector Ta. 3 31. 


under this chapter shall be paid into the treasury within six months 
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after such sheriff or collector shall receive a list thereof from the 
auditor. 

37. Every sheriff or collector shall be allowed a commission of 
seven and a half per cent on the said sales (other than to the state), 


if he shall punctually pay into the treasury, within the time pre- 


scribed by the preceding section, the amount with which he is 
chargeable on account of such sales; but in case he shall fail to pay 
the same as so required, he shall only be allowed a commission of 
two and a half per cent on the same. 

38. In case of a failure to pay, proceedings shall be had accord- ` 
ing to the thirty-fifth chapter. ) 

39. If a recorder fail to perform any duty required by this chap- 
ter, he shall, for every such offense, forfeit fifty dollars. For ser- 
vices rendered by him under this chapter, and not otherwise herein 
provided for, he shall be entitled to the same fees as for similar ser- 
vices in other cases. 

40. Lands sold in the year eighteen hundred and sixty, and in any 
year subsequent thereto, and before the year eighteen hundred and 
sixty-nine, for the non-payment of the taxes thereon, shall be 
redeemed according to the provisions of this chapter, and, if not so 
redeemed, conveyances shall be made to the purchasers thereof, their 
heirs or assigns, in the same manner and with like effect as if this 
chapter had been in force when the sale was made, and the proceed- 
ings had been according to its provisions. All deeds for real estate 
sold in the year eighteen hundred and sixty for the non-payment of 
taxes thereon, made since the twenty-seventh day of February, eigh- 
teen hundred and sixty-six, are hereby legalized and made valid, 
and shall have the same force and effect, in all respects, as a sale, 
deed, and other proceedings hereafter made and had according to the 
provisions of this: chapter, except that the former owner of such real 
estate, his heirsor assigns, may, within one year after the passage of 
this act, redeem the same, in all respects, as if no such deed had 
been made. And it shall be the duty of the person having the legal 
title to said real estate, derived through any such deed, to re-convey 
the same to such former owner, his heirs or assigns, upon the pay- 
ment or tender to him of the sum required to redeem the same, and 
the costs attending such reconveyance, within the said one year, and 
upon his failure or refusal to do so, the circuit court of the county 
shall order such deed to be made by the recorder or a commissioner 
appointed for that purpose by such court, at the cost of the party so 
refusing. No person shall in any suit not brought for the purpose, 
within one year after the passage of this act, or otherwise, after the 
expiration of that time, question the validity of such sale ‘or deed, 
or of any sale or deed heretofore made, or avoid or impair the effect 
thereof to pass the complete title to the real estate sold, for any 
cause that would not be sufficient and proper to avoid a sale or deed 
hereafter made under the provisions of this chapter. Nor shall any 
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person be permitted to prove the payment of taxes, or on account of 
such payment question the validity of such sale or deed, except 
within five years from the passage òf this act, as provided in section 
twenty-seven of this chapter. Provided that real estate sold in the 
year eighteen hundred and sixty-seven for the non-payment of taxes 


thereon may be redeemed at any time within two years from the 
day of sale. 


Deeds to certain purchasers of real estate in 1860. 


41. A person who purchased any real estate within this state, sold 
in the year eighteen hundred and sixty for the non-payment of 
taxes due thereon, and who has failed to obtain a deed therefor, 
either by reason of the loss of the receipt of the sheriff for the pur- 
chase money, or by his failure to give such receipt, may within one 
year after this act takes effect file his petition in the circuit court of 
the county in which such lands or some part thereof may be, setting 
forth the person in whose name the same were sold, the quantity and 
description thereof, the amount of taxes for which they were sold, 
the amount due thereon at the filing of such petition, and the reason 
why he had not obtained such deed. If the court shall be satisfied 
of the truth of the facts stated in said petition, it shall order a deed 
for said land to be made to the purchaser, his heirs, devisees, or 
assigns, by the recorder, in the manner provided in this chapter, 
upon the payment to the sheriff of all taxes due thereon. And such 
right, title, and interest in the said real estate shall be vested in the 
grantee in such deed as would vest under a deed for real estate here- 
. after sold for the non-payment of the taxes due thereon. 
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42, All deeds heretofore or hereafter made under the provisions of Acts of 1865, p. 


the eleventh section of the act passed March second, eighteen hun- 


dred and sixty-five, entitled “An act to provide for the sale of cer- - 
tain lands for the benefit of the school fund,” are hereby legalized . 


and made valid. And all such deeds hereafter made under the pro- 
visions of the said section, in pursuance of an order of a circuit 
court heretofore or hereafter entered, shall be made by the recorder 
in the manner required by this chapter, so far as its provisions are 


applicable to such deeds. 


Certain general provisions. 


43. Any person owning or claiming any tract of land may have Acts of 1869, p. 


any part thereof entered on the books of the proper assessor and ” 
assessed with taxes thereon, and pay the same, as he might do as 
to the whole tract ; specifying the part of the said land so entered 
and assessed, or on which the taxes are so paid, by reference to a 
deed or paper, or otherwise, so that it may be conveniently ascer- 
tained. Any such assessment or payment as to such part of any 
land shall have the like effect as to the same as if it had applied 
to the whole tract. But such entry, assessment, or payment shall not 
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preclude the assessor from entering or assessing the residue of such 
- taxes, if it be proper, or charging the owner thereof with taxes 
thereon, nor prevent a sale or forfeiture of such residue for the failure 
to cause the same to be charged with taxes. 

44, When real estate has been or shall be entered on the land 
books of the commissioner of the revenue or assessor of any county 
or district for any year, and thereon charged with taxes, and does 
not appear in the list of lands and lots or real estate in such county 
delinquent for the non-payment of taxes thereon for such year, upon 
proper evidence thereof, in the absence of rebutting evidence, it shall 
be presumed that such tax was paid before the time when such list 
was required to be made. 


Id. p. 93. 3 13, 
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Acts of 1863, p. 
144, ch. 188, 31. 


For what a state license is necessary. 


1. No person without a state license therefor shall keep a hotel or 


Code Va, p. 924, tavern, or furnish drinks or refreshments at a public theatre, or sell, 
43 Gat 779, offer, or expose for sale, at wholesale or retail, spirituous liquors, 
4 wine, porter, ale, or beer, or any drink of a like nature; and the 
sale or delivery of a less quantity taan five gallons at any one time 
shall be deemed a sale thereof at retail. And all mixtures or pre- 
parations known as “bitters” or otherwise, which will produce 
intoxication, whether they be patented or not, shall be deemed 

spirituous liquors within the meaning of this section. 
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2. -Nor shall any person, without a state license therefor, keep for ma. 
public use or resort a bowling alley, billiard table, bagatelle table, 
or any table of like kind; or exhibit any circus, menagerie, theatri- 
cal performance, or public show to which admission is obtained for 
money or other reward; or act as hawker or peddler; or act as auc- 
tioneer; or practice the business of stock or other broker by buying 
or selling for.others stocks, securities, or property for a commission 
or reward; or practice the business of a money broker or private 
banker, by buying or selling uncurrent or depreciated money or 
funds, or exchanging one kind of money or funds for another, for 
profit or reward. Nor shall any person, without a state license 
therefor, sell or barter, or offer or expose for sale or barter, any 
patent right, or sell goods by sample, unless he is a bona fide resi- 
dent of this state, and has an established place of business therein. 


Penalty for acting without license. 


3. Any person violating either of the two preceding sections shall, Acts of 1863, p. 
for every such offense, forfeit not less than ten nor more than one `’ 
hundred dollars. 


Incense not required in certain cases. 


4, This chapter shall not be construed to require license to keep a ra, 32 
boarding house or boarding school, where boarders are not received 
for less than three days; or to require any person having license to 
sell spirituous liquors or wine at retail to obtain another license to 
sell porter, ale, or beer, or any drink of like nature, at the same 
place; or to prohibit a druggist from selling, without license, alco- 
hol, spirituous liquors, or wine, in good faith, for medicinal or manu- 
facturing purposes; or to require any incorporated bank, savings 
bank, or savings institution to obtain license as a broker or private 
banker; or to require any resident of this state to obtain license to 
exhibit any work or production of his own invention or skill; or to 
require license for any school exhibition, literary or scientific lecture, 
or musical concert; or to affect any person furnishing refreshments 
at any public dinner, fair, festival, or celebration, or any trustee 
selling trust property, or any personal representative or committee 
selling property belonging to the estate under his charge, or any 
officer or commissioner selling property under the order, decree, exe- 
cution, or process of any court of justice of this state or of the Uni- 
ted States; or any colporteur or person selling religious books. If 
any druggist shall sell alcohol, spirituous liquors, or wine, unless for 
medicinal or manufacturing purposes, he shall, for each and every 
offense, be fined not less than twenty nor more than fifty dollars; 
and it shall be the special duty of the circuit court to give this pro- 
vision in charge to the grand juries of their respective courts. And 
in any prosecution against a druggist for selling alcohol, spirituous 
liquors, or wine, without a license therefor, if the sale be proved, it 
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Td. p. 221, 2 1, 
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Code Va., p, 499, 
24. 
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shall be presumed that such sale was in violation of this section, 
unless the contrary be shown. l 


Li 


Certain provisions respecting tavern licenses. 


5. Every house where food and lodging is usually furnished to 
travelers, and payment required therefor, shall be deemed a hotel or 
tavern. Every person licensed to keep a hotel or tavern shall con- 
stantly provide the same with lodging and diet for travelers and 
their servants, and with stableage and provender, or pasturage and 
provender, as the season may require, for their horses; but if such 
hotel or tavern be in a city, village, or town, the council may, if the 


‘applicant desire it, dispense with the necessity of providing for 


Acts of 1863, p. 
147, ¢ 12. 
Code Ya., p. 230, 
2 26, 27. 


Acts of 1863, p. 
145, 3 4. 


Id. p. 146, 3 9. 
Code Ya., p. 228, 
318. 


horses. If any person so licensed fail to comply with this section, 
the license may be revoked pursuant to the fourteenth section; and 
shall always be revoked! if it appear that the principal object in 
obtaining the same is not to provide lodgings and diet for travelers 
and their servants, but to use it as a facility for selling intoxicating 
liquor. 

6. The state tax on a license to keep a hotel or tavern shall be 
determined by the yearly value of the premises occupied for that 
purpose. ‘The assessor may require the proprietor, and if the prem- 
ises be leased or rented, the tenant, to declare on oath the amount of 
rent agreed to be paid; and if either of them refuse to do so, the 
person so refusing shall forfeit not less than twenty nor more than 
one hundred dollars. From such information, if obtained, and a 
comparison of the premises, where it is in his power, with other 
premises actually leased or rented, and other circumstances affecting 
the value, the assessor shall estimate the yearly value to the best of 
his judgment, taking into consideration not only the house itself, but 
all the lots, gardens, stables, out-houses, booths, and watering places 
held and used therewith, but excluding the contiguous farm and 
farm houses. 


How state licenses are obtained. 


7. The state licenses mentioned in the first section shall be issued 
only when authorized by the board of supervisors of the county, 
except that where the act, occupation, or business for which such 
state license is necessary is to be done or carried on in a city, village 
or town, the license shall be issued only when authorized, under the 
charter of said city, village, or town, by the council thereof. 

8, Every person desiring to obtain a state license shall apply for 
a certificate thereof to the assessor of the proper assessment district. 
If he desire a license for any purpose mentioned in the first section, 
he shall deliver to the assessor a. copy of the order or. resolution of 
the proper board of supervisors or council, or both, if both be 
required, authorizing such license, which copy must be authen- 
ticated by the signature of the clerk or presiding officer of such 
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board or council. The assessor shall thereupon deliver to the appli- 
cant a certificate of the license to be obtained, and of the amount of 
tax to be paid thereon to the state, which certificate shall be confor- 
mable in other respects to the provisions hereinafter contained. 
Such certificate shall be produced by the applicant to the officer to 
whom the state tax is to be paid; and his receipt for such tax, writ- 
ten on the certificate, shall be sufficient license, while it remains in 
force, to the person and for the purpose specified in the said certifi- 
cate, except so far as is otherwise provided in this chapter. 

9. An assessor may obtain a certificate for a state license from the i, of 1863, p. 
recorder of the county in the same manner as another person may 
obtain such certificate from the assessor. And the recorder, in rela-- 
tion to any such certificate issued by him, shall perform the same 
duties and be subject to the same penalties as the assessor would be 
in relation to the like certificate issued by such assessor. 


Power of city, village, or town council not to be impaired. 


10. Where the council of a city, village, or town are authorized by Ia. p. 145, 28. 
its charter or any law of the state to impose a penalty for doing any 
act, or engaging in any business or occupation, within the limits of 
such city, village, or town, without first having obtained license 
therefor pursuant to the ordinances of said city, village, or town, no 
state license shall exonerate the person holding the same from any 
such penalty. 


Certificate of character required in certain cases. 


11. The board of supervisors, or city, village, or town council shall 14. p. 146, 25. 
not authorize any license mentioned in the first section, unless they 
are satisfied, and so enter on their journal or minutes, that the appli- 
cant for such license is of good moral character and not of intem- 
perate habits. 


Bond required in certain cases. 


12. Nor shall the board of supervisors, or city, village, or town ra p. 146,85. 
council, authorize any license to sell spirituous liquors, wine, porter, 
ale, beer, or drink of like nature, until the applicant shall have 
given bond, with security, to be approved by the board or council, 
in the penalty of five hundred dollars, conditioned that he will not 
permit any person to drink to intoxication on any premises under 
the control of such applicant; and will not sell or furnish any intox- 
icating drink to any person who is intoxicated at the time, or who 
is known to him to have the habit of drinking to intoxication, or 
who is under the age of twenty-one years ; and that he will not sell 
or furnish such drink to any person on Sunday. Every person 
violating any of the conditions of the said bond shall be guilty of a 
misdemeanor, and on conyiction thereof shall be fined for each 
offense not-less than ten nor more than one hundred dollars. And 
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he and his sureties in said bond shall be liable in a suit or suits 
thereon for every such fine and the costs until the penalty of the 
said bond is exhausted. 

13. Every justice, upon information, made under oath or afirma- 
tion, that any person is selling, offering or exposing for sale spirit- 
uous liquors, wine, porter, ale, beer, or drink of like nature, con- 
trary to the provisions of this chapter, whether such person have a 
license or not, shall issue his warrant requiring the person suspected 
to be brought before him for examination, and in the same warrant 
shall require the officer to whom it is directed ‚to summon such wit- 
nesses as shall be therein named, or whose names are endorsed 
thereon, to appear and give evidence on the examination. If, upon 
the examination of such person, it shall appear to the justice that 
there is probable cause to believe him guilty of the offense charged, 
he shall require the accused to enter into a recognizance with suffi- 
cient sureties, in the sum of one hundred dollars, to appear before 
the next term of the circuit court of the county to answer an indict- 
mejt, if one be preferred against him; and upon his failure to enter 
into such recognizance, the justice shall commit him to jail to answer 
such indictment. The justice shall also recognize all the material 
witnesses, with or without sureties, as he may deem proper, to appear 
before the grand jury at the next term of said court and give evi- 
dence against the accused. 


Revocation of license in certain cases. 


14. The board or council who authorized any license mentioned in 
the first section may revoke the same, upon the petition in writing of 
any inhabitant of the county, city, village, or town. But the person 
holding the license must first have reasonable notice of the proposed 
revocation, and the privilege of being heard in person or by counsel. 
After such revocation, the license shall be of no effect to protect 
him from any penalty imposed by this chapter. 


Of the place to which the license is confined. 


15. Every certificate issued by an assessor as aforesaid, if it be to 
authorize the keeping of a hotel or tavern, or a bowling alley, bil- 
liard table or bagatelle, or any table of like kind, shall specify the 
house in which it is to be kept; and to keep the same at a different 
place shall be deemed a violation of this chapter. Every certificate 
to sell at wholesale or retail spirituous liquors, wine, porter, ale, or 
beer, or any drink of like nature, or to furnish drinks or refresh- 
ments at a public theatre, shall specify the house where they are to 
be sold, and a sale at any other place shall be held to be a sale with- 
out license. Other licenses shall be deemed co-extensive with the 
county, but of no effect beyond the limits of such county. 

16. If the person holding a state license which is limited to a par- 
ticular house-as aforesaid desires to have such license transferred to 
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another place, the board of supervisors of the county, or council of 
the city, village, or town, Gf the council -thereof has the sole 
authority to grant such license,) in which is situated the place to 
which the license is to be transferred, may authorize the alteration, 
and cause a memorandum thereof to be endorsed on such license 
by their clerk or presiding officer, who shall in such case immediately 
make report thereof to the assessor of the proper district. After such 
endorsement, the license shall have the same effect as if the place to 
which it is so transferred had been inserted therein instead of the 
house therein specified. 


Assignment of license to other persons. 


17. A person holding any license mentioned in the first section ra. 314. 


may assign the unexpired term thereof to another, with the assent 
of the board of supervisors or council, or both, who authorized such 
license, endorsed thereon by their clerk or presiding officer, who 
shall in such case immediately make report thereof to the proper 
assessor. If the assignment be of such a license as is mentioned in 
the twelfth section, the assignee shall give bond and security as 
required by that section, and the said section shall in all respects be 
held applicable thereto: A person holding any state license other 
than those mentioned in the first section may transfer the unexpired 
term thereof to another, by assignment endorsed on the license and 
attested by the assessor of the district. But no assignment of a 
license shall be of any effect unless made in the manner prescribed 
in this section. - 


Fees for licenses, and for alterations and assignments of the same. 


18. For every state license, or alteration or assignment of the same, 
authorized or assented to by a board of supervisors or council as 
aforesaid, the clerk of such board or council shall be entitled to a 
fee of fifty cents., For every certificate for a license, or alteration or 
assignment of such license, the assessor shall also be entitled to a 
fee of fifty cents. The said fees shall be paid by the person on 
whose application the license is issued, or the alteration or assign- 
ment made. 


Of the time for which the license is to be granted. 


Id. 216. 
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19. Every state license to keep a hotel or tavern ; or sell at whole- ra, p. 149, 19. 


sale or retail spirituous liquors, wine, porter, ale, or beer, or any 
drink of like nature; or keep for public use or resort a bowling 
alley, billiard table, bagatelle table, or any table of like kind; or 
act as auctioneer; or practice the business of stock or other broker, 
by buying or selling for others stocks, securities, or property, for a 
commission or reward; or practice the business of a money broker 
or private banker, by buying or selling uncurrent or depreciated 


money or funds, or exchanging one kind of moneyor funds for an- 
is | j 
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Id. p. 148 ,3 18. 


Id. 
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Id. p. 147, 2 18. 
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other, for profit or reward, shall expire on the thirtieth day of April 
next after the commencement thereof. If granted for a less time 
than a year, the state tax thereon shall be computed from the annual 
tax in proportion to the time such license has to run. But this sec- 
tion shall not affect any license granted to expire on the thirtieth 
day of June next. p 

20. A state license to furnish drinks or refreshments at a public 
theatre, or sell patent rights or goods by sample, or act as hawker or 
peddler, shall be either for a year, four months, or two months, from 
the commencement thereof. If forfour months, the state tax thereon 
shall be one-half, and if for two months, one-third of the annual tax. 

21. There shall bea state tax per week on theatrical perform- 
ances, and on a circus, menagerie, or public show, for every exhibi- 
tion. 

Appeal from the assessor. 


22. If any person desiring a state license of any kind be dissat- 
isfied with the valuation of the assessor, or the amount of tax to be 
paid thereon as stated in the assessor’s certificate, or with any decis- 
ion of the assessor respecting such license, or if any person be 

aggrieved with any assessment of a license tax, he may obtain relief 
in the manner and subject to the regulations specified in the several 
sections from ninety-four to ninety-eight, inclusive, of chapter 
twenty-nine. 


Production of license, if demanded. 


23. Every person claiming to hold a state license of any kind 
shall produce the same for inspection whenever required by the pros- 
ecuting attorney, sheriff, justice, collector, or assessor for the county 
or assessment district, and if he refuse to do so, shall forfeit ten dol- 
lars for every such offense. - 


Assessor’s lists of licenses. , 


Acts of 1863, p. 24, It shall be the duty of every assessor to ascertain from time to 


146, 3 9. 


Id. p. 149, 3 21. 


time all persons in his district from whom state license is required 
by law, and deliver them proper certificates of the licenses to be 
obtained and the tax to be paid thereon to the state; but it shall 
also be the duty of every such person to apply to the assessor and 
cause himself to be properly listed and licensed. And in case he 


-shall transact any business for which he obtains such license, with- 


out having paid the taxes assessed thereon, he shall forfeit not less 
than ten nor more than one hundred dollars for every such offense. 
25. The assessor shall from time to time make fair, classified lists 
‘of all persons in his district from whom state license is required by 
law, specifying in such lists the date of every certificate, the name of 
the person to whom delivered, the amount of state tax, for what the 
license is to be obtained, and such other. particulars as he may be 
directed by the auditor to gtate therein. 
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26. The assessor shall complete and déliver to the sheriff or col- 14.220. 
lector, before the thirtieth day of April in each year, the lists of 
licenses expiring on that day. Of other licenses, he shall make out 
and deliver to the sheriff or collector proper lists at intervals not 
exceeding two weeks. i 

27. He shall transmit to the auditor proper lists of, all state 14221. 
licenses for which certificates may have been issued in his assessment 
district, that is to say: a list of such as are issued on or after the 
first day of November in any year, and before the first day of May 
following, shall be transmitted on or before the tenth day of May; 
and of such as are issued on or after the first day of May in any 
year, and before the first day of November following, a list shall be 

_transmitted on or before the tenth of November. If he shall have 
ascertained that the state tax specified in any certificate was not paid, 
he shall note the fact on the proper list. The said lists shall be ver- 
ified by the affidavit of the assessor. If no certificate for license has ` 
been issued during any of the periods above mentioned, he shall 
return that fact to the auditor, verified by his afidavit, at the times 
specified for transmitting the said lists. 

28. Such lists shall he evidence against the sheriff or collector to Ia. g 22. 
charge him with the amount of state tax therein stated. 


- Instructions by auditor to assessors. 


29: The auditor, by letter or printed circular, shall give such 
instructions from time to time to the assessors respecting their duties 
under this chapter, as may seem to him judicious. 


Penalty on assessors for neglect of duty. 


30. If an assessor fail to perform any duty required of him by 

this chapter, or to obey.the instructions of the auditor so far as they 

-are not contrary to law, he shall forfeit for every such offense not less 
than ten nor more than one hundred dollars. 


Collection of license taxes; power to distrain ; delinquents. 


31. The sheriff or other collector shall be authorized to distrain, ya. 323. 
immediately upon the receipt of the list provided for in section 
twenty-six, for the amount with which any person may have been 
assessed by the assessor upon any state license under the provisions 
of this chapter, and to sell upon ten days’ notice so much of such 
person’s property subject to distress as may be necessary to pay the 
tax so assessed. 

82. When a sheriff or collector is unable to find property out of a.p. 150, 2 80. 
which to make the taxes iniposed upon persons who may have been 
assessed with a license, such sheriff or collector may return such per- 
son as insolyent,-subject to all the laws in relation to uncollected 
taxes. 


27 
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At what time the license taxes are to be paid into the treasury. 


` 88. Every sheriff or collector shall account for and pay into the 
treasury the state taxes on licenses at the following times: the 
taxes assessed on or after the first day of November, and before the 
first day of May following, shall be accounted for and paid on or 
before the thirty-first day of the said month of May; and the taxes 
assessed on or after the first day of May, and before the first day of 
November following, shall be accounted for and paid on or before 
the fifteenth day of December following. 


How payments enforced against the collector. 

34. If any sheriff or collector fail to pay as required by the last 
section, the auditor, within three months after such failure, may file 
in the clerk’s office of the circuit court for the county in which the 
seat of government at the time may be, an accurate account of the 
amount with which such sheriff or collector may be chargeable on 
account of said taxes; and the said clerk shall enter up judgment 
thereupon against such sheriff or collector for the said amount, with 
lawful interest thereon from the time of such failure until payment, 
and fifteen per cent damages on the principal in addition thereto, 
unless the auditor direct a reduction of the said damages; which 
judgment shall have the same force and effect, and be subject in all 
respects to the same proceedings, as if it had been rendered by the 
said court. ~ 

35. But any person aggrieved by such judgment may, within one 
year after it is entered up, upon notice to the auditor, apply to the 
said court to set the judgment aside and try the case, or for leave to 
prove errors, set-offs, or credits against the same; and the court, for 
good cause, may either set aside the judgment and proceed to try the 
case as if no judgment had been entered, or, allowing the judgment 
to stand as a security for what may appear ultimately to be due, 
may give leave to the applicant to prove errors, set-offs, and credits 
before a jury or commissioner, and render such final judgment in the 
case as the law and equity may require. 

86. The right of the state to proceed, by motion or otherwise, 
against the sureties of any sheriff or collector shall not be impaired 
or affected by anything contained in the two last sections, or which 
may be done in pursuance thereof. And if any sheriff or collector 
fail to pay as required by the thirty-third section of this chapter, ` 
proceedings may be had according to the thirty-fifth chapter. 

37. Every sheriff or collector who fails to pay as required by the 
said thirty-third section shall be charged with interest at the rate of 
twelve per cent per annum on the amount in arrear, from the time 
it ought to have been paid into the treasury. 


Commission for collecting license taxes. 


88. Every sheriff or collector receiving taxes on licenses under 
this chapter shall be allowed a commission of two per cent for his 
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collections, on the first five thousand dollars, and one per cent on any 
excess over that sum. - 


Duty of prosecuting attorney. 


39. In addition to the general duties of the prosecuting attorney Ia. p. 151, 2 33. 
in each county, he shall, upon his own motion, or upon the applica- 
tion of any revenue officer, institute prosecutions for the offenses and 
suits upon the bonds mentioned in this chapter, in all proper cases. 
And no indictment or presentment for a violation of the revenue laws 
shall be dismissed without a trial, nor shall a confession of judgment 
be taken in any prosecution for a misdemeanor where there is a 
specified fine or penalty, for a less sum than that so specified. 
40. The-provisions of this chapter shall, in all cases, be construed 
as remedial, and not penal. ! 


CHAPTER XXXIII. 


AMOUNT OR RATE OF TAX ON EACH SUBJECT OF TAXATION. 


SE SEC. 
T ‘Rate of tax in absence of special law. 7. On suits, goes to county. 
2. Tax on real and personal property. A 
sA Capitation tax. g, ¢ On seals. 
10. On deeds, etc. 
Tax on licenses. 11. On process, etc., to whom and by whom paid. 


12. When and how such taxes accounted for, etc. 
18. Penalties for failure, etc. 


1. In every year for which a different rate is not prescribed by 
special enactment, the state taxes on the persons and subjects herein- 
after mentioned shall be as follows: 


On real and personal property. 


2. On real and personal property not exempt from taxation, Acts of 1868, p. 
162, ch. 196 
twenty cents on every hundred dollars valuation thereof for general 


state purposes, and ten cents on every hundred dollars valuation 
thereof for the support of free schools. 


Capitation taz. 


3. On every male inhabitant, whether white or colored, who has Acts of 1864, p. 
attained the age of twenty-one years, one dollar. i marines 


Tax on licenses. 


4, The annual state tax on licenses mentioned in this section shall Bee aca ee 
be as follows: Code Yan p. 241, 
ch. 40. 
On every license to keep a hotel or tavern, five per centum per 
annum upon the yearly value of the premises occupied for that pur- 
pose, estimated according to the sixth section of chapter thirty-two. 
On every. license to furnish drinks or refreshments at a public 


theatre, one hundred dollars. On every license to sell spirituous 
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~ liquors and wines at retail, one hundred dollars. On every license 
to sell at wholesale spirituous liquors, wine, or other intoxicating 
drink, not manufactured in whole by the applicant, in addition to all 
other tax, three hundred dollars. On every license to sell at retail 
domestic wines, porter, ale, beer, or drinks of like nature, twenty 
dollars. 

On every license to keep a bowling alley- for public use or resort, 
one hundred dollars; but if more than one be kept in one house by 
the same person, one hundred dollars for the first one and fifteen 
dollars for every other one. 

On every license to keep a billiard table, or table of like kind, for 
public use or resort, one hundred dollars; but if more than one be 
kept in one house by the same person, one hundred dollars fur the 
first one, and thirty dollars for every other one. 

On every license to keep a bagatelle table, or table of like kind, 
for public use or resort, twenty-five dollars; but if more than one be 
kept in one house by the same person, twenty-five dollars for the first _ 
one and ten dollars for every other one. 
~ On every license to act as auctioneer, if the place of business be 
not in a town, three dollars; if in a town, at a rate of ten dollars for 
every thousand of the population of such town, according to the last 
preceding United States census. . 

On every license to practice the business of a stock or other bro- 
ker, by buying or selling for others stocks, securities, or property for 
a commission or reward, twenty-five dollars; but the person hold- 
ing such license shall, while it continues in force, have the right to 
sell stocks, securities, or property at public auction, without a state 
license to act as auctioneer, 

On every license to practice the business of money broker or pri- 
vate banker by buying or selling uncurrent or depreciated money or 
funds, or exchanging one kind of money or funds for another for 
profit or reward, one hundred dollars. 

On every license to sell or barter patent rights, twenty dollars. 

On every license to act as hawker or peddler, if the person licensed 
travel on foot without a horse, ten dollars; if he travel with one or 
more horses, with or without a wagon or Other vehicle, twenty-five: 
dollars. 

On every license to sell goods by sample, one hundred and fifty 
dollars, which license shall be issued by the auditor upon the pay- 
ment of the tax into the treasury and shall authorize the person 
holding it to do business at any place in the state. 

0. The state tax on every liconse for theatrical performances shall 
be twenty dollars for each week, ,and x9 such license shall be issued: 
for any fraction of a week. Proy ‘ided, that the provisions of this 
section shall not apply to literary, di amatic, or benevolent societies, 
where they do not give exhibitions ou tgide of their county. 

6. The state tax on every license toi ehibit.a cir ove ee Pearly 


~ 
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dollars for each exhibition; on a license to exhibit a menagerie, 
twenty dollars for each exhibition; and on a license to exhibit any 
‘other public show, ten dollars on each exhibition. 


Taxes on process in suits. 


7. There shall be a county tax of fifty cents on every suit com- 
" menced in a circuit court. 


Taxes on seals. 


8. Except in the cases mentioned in the succeeding section, there 
shall be a tax of one dollar whenever the seal of the state is affixed 
to any paper. There shall also be a county tax of fifty cents, except 
as aforesaid, paid whenever the seal of a court, recorder, or notary 
is affixed to any paper. And the tax shall be the same, though a 
scroll be used instead of an official seal. 

9. When a seal is affixed to the credential or commission of a 
public officer, no tax or fee shall be charged therefor, nor shall there 
be any tax when the seal is affixed to any paper to be used in 
obtaining the benefit of a pension, revolutionary claim, military 
claim, or bounty; or when the seal of a notary public is affixed to 
any affidavit or deposition, to be used in this state. 


Taxes on deeds, ete. 


10. There shall be a county tax of one dollar on every deed 
(releases excepted), lease, power of attorney, or contract relating to 
real estate admitted to record in a recorder’s office, whether the same 
has been recorded before or not; and the recorder shall be liable to 
the county for the tax on every such paper admitted to record. 


How taxes on process, seals, anù deeds are to be paid and accounted for. 


11. The tax on process, and on the seal of a court, shall be paid 
to the clerk of the court from which such process is to issue, or the 
seal of which is to be used. The tax on the seal of a recorder or 
notary shall be paid to such recorder or notary. The tax on the 
seal of the state shall be paid to the secretary of the state. The tax 
on papers admitted to record in the recorder’s office shall be paid to 
such recorder. In each case the payment shall be made by the 
person on whose application the process is issued, seal affixed, or the 
paper admitted to record. 

12. The secretary of the state shall semi-annually, . within the 
thirty days succeeding the first day of January and July, render 
under oath to the auditor an account of the taxes received by him 
as aforesaid, and pay into the treasury of the state the amount 
appearing thereby to be due, after deducting a commission of three 
per cent as his compensation for collecting and paying over the 
same; or if such officer have received nothing, he shall, within the 
said thirty days, transmit his affidavit to that effect to the auditor. 

‘Each of the other officers mentioned in the preceding section shall 
in like manner, and at the same time, render an account of the taxes 
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received by him as aforesaid to the sheriff of his county, and pay the 
same over to him, after deducting a like commission for his compen- 
sation for-collecting and paying over the same. 

18. If any officer fail to perform the duty required of him by the 
preceding section, he shall, for every such offense, forfeit one hun- 


r dred and fifty dollars; and for every month that such failure shall 


continue, after the expiration of the time within which the duty 
should have been performed, he shall forfeit an additional sum of 
ten dollars. The said penalties may be recovered by motion, or 
repeated motions, against the delinquent officer, in the circuit court 
of the county where such officer resides. 


CHAPTER XXXIV. 


OF INSURANCE, TELEGRAPH, AND EXPRESS COMPANIES. 


SEC. SEC. 


1. Distinction between domestic and foreign | 10. Returns of express company to show amount 
companies. of charges and freights. 
2. Sworn statement required of foreign fire and | 11. When returns to be made, and what they 
marine insurance companies ; what amount shall state. 
of actual capital and deposit necessary. j 12. Auditor’s duty to enforce this chapter, and 
3. Auditor’s certificate, with authority to com- prescribe forms and regulations; assessor’s 
pany to transact insurance business. duty to transmit lists of companies or 
4, Auditor’s fees. agents in his district. 


5. Copies, certified by auditor, of papers filed in | 18. Amount of tax to be paid. 
his office, to have same effect as evidence, | 14. Penalty for failure to make true returns or 


as originals. ~ to pay the tax. 
, 6. Assessment of property of domestic com- | 15 ) Foreign companies to appoint attorney to 

panies, 16. j accept service of process and notices, 

7. Returns to be made on behalf of foreign | 17. Copy of power of attorney, certified by audi- 
companies. tor, to be evidence. 

8. Returns of insurance company to show | 18. No officer or agent to transact business for 
amount of premiums. company which has not complied with sec- 

9. Returns of telegraph company to show gross tions 15 and 16. 


receipts for messages. 
Distinction between domestic and foreign companies. 


1. Every insurance, telegraph, or express company having its 
principal place of business in this state, and incorporated by any 
act of the general assembly of Virginia, passed before the twentieth 
day of June, eighteen hundred and sixty-three, or heretofore or here- 
after incorporated under and pursuant to any act of the legislature 
of this state, shall be deemed a domestic company; and every other 
insurance or express company, a foreign company, 


What certificate required in order to take risks. 


- 2. It shall not be lawful for any officer or agent of any foreign fire 
or marine insurance company, directly or indirectly, to take risks or 
issue policies of insurance within this state, without first procuring 
a certificate from the auditor as hereinafter directed. Before obtain- 
ing such certificate, such company, its officers, agent or agents, shall 
furnish said auditor with a statement, under oath, of the president 
or secretary of the company for which he or they may act, which 
statement shall show: First, The name and locality of the company. 
Second, The amount of its capital stock. Third, The amount of its 
capital stock paid up. Fourth, The assets of the company, includ- 
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ing, first, the amount of cash on hand and in the hands of agents or 
other persons; second, the real estate unincumbered; third, the ~ 


bonds owned by the company, and how they are secured, with the 
rate of interest thereon; fourth, debts to the company, secured by 
mortgage or otherwise; fifth, debts for premiums; sixth, all other 
securities. Fifth, The amount of liabilities due or owing to banks 
or other creditors by the company. Sixth, Losses adjusted and due. 
Seventh, Losses adjusted and not due. Eighth, Losses unadjusted. 
Ninth, Losses in suspense, waiting for further proof. Tenth, All 
other claims against the company. Eleventh, The greatest amount 
insured in any one risk; which statement shall be filed in the office 
of said auditor. And no foreign insurance company, or agent there- 
of, shall transact any ‘business of insurance in this state, unless such 
company is possessed of at least two hundred thousand dollars of 
actual capital, invested in the stocks or bonds of some one or more 
of the states of this Union whose bonds are at par, or of the United 
States, at the current market value thereof at the date of such state- 
ment, or in bonds or mortgages with real estate, worth double the 
amount for which the same is' mortgaged, and free from any prior 
incumbrance; and it is hereby provided, that at least one hundred 
thousand dollars in amount of said actual capital shall be in cash or 
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its equivalent; and at least twenty-five thousand dollars in cash or ar 1867, 


in such bonds as aforesaid shall be deposited with the governor of” 
this state by such company or its agent, as a security to policy 
holders in the state, and the same shall remain on deposit as long as 
such company does business in this state, and until all its liabilities 
are settled. But if such bonds be couponed, the company or its 
agent may withdraw the coupons as they become due, but not.sooner. 

3. Upon a compliance with the provisions of the preceding sec- 
tion, and upon satisfactory evidence of such investment and deposit 
as aforesaid, by such foreign company, it shall be the duty of said 
auditor to issue certificate thereof, with authority to the company so 
complying, its agent or agents, to transact the business of insurance. 
The said statements, instruments, and evidence shall be renewed 
annually in the month of January in each year; and the auditor, 
on being satisfied that the capital, securities, and investment remain 
secure as at first, shall furnish a renewal of the certificate as afore- 


said, and the company, agent, or agents_ obtaining such certificate - 


shall cause the same to be published in some newspaper of general 
circulation published in the state, and cause a copy of such publica- 
tion to be filed in the office of the clerk of the circuit court in each 
county where said company, its agent or agents, does insurance busi- 
ness. Every such certificate shall recite the statement and evidence 
required by this and the preceding sections. 

4, The auditor shall be entitled to ten dollars in each case for the 
examination of statements, and investigation of the evidences of 
investment, and five dollars for each certificate of authority issued 
under the provisions of this chapter. 
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5. The written or printed copies of all papers required by this 
chapter to be deposited with the auditor, certified under the hand of 
such auditor to be true and correct copies of such papers, shall be 
received as evidence in all courts and places in the same manner, 
and have the same force and effect as the original would have if 
Denar 


O 


en of the property of domestic insurance, telegraph, and express 
companies for the purpose of taxation. 


6. The property of all domestic insurance, telegraph, and express 
companies shall be assessed for taxation as other property in this 
state. But the stock notes of such companies shall not be assessed. 


Returns to be made on behalf of foreign insurance, telegraph and 
express companres. 


For former laws T. Every foreign insurance, telegraph, and express company doing 
see acts of 1864, business in this state, or the agent or agents thereof, shall semi- 
ta, iss, ch, annually make returns to the auditor as follows: provided, that 
where there are several agents of any such company in this state, 
the returns may be made by any one of them on behalf of all. 

8. If such returns be made on behalf of an insurance company, 
they shall show the amount of premiums on all insurances made, 
renewed, or negotiated within this state, or on any subject of insur- 
ance within this state, on behalf of such company, during the period 
to which the said returns relate, including as well premiums uncol- 
lected as those which are paid. 

9. If the returns be made on behalf of a telegraph company, they 
shall show the gross receipts for all dispatches or messages sent and 

_received by such company within this state, during the period to 
which such returns relate. 

10. If the returns be made on behalf of an express company they 
shall show the amount of charges and freights, whether paid or 
uncollected, accruing to such company during the period to which 
the said returns relate, on account of money, goods, and merchandise 
forwarded or carried within this state, by the said company or under 
its charge or care. 

11. The said returns shall be made within twenty-one days aiter 
the first day of February and August in every year, and shall 

include the business of the six months preceding the said first day of 
February or August, and any business omitted in a former period. 
The amount only may be stated in the returns without the par- 
ticulars, unless a more specific return be required by the auditor. 
The returns so made shall be verified by the affidavit of the officer 
or agent making the same. 

12. It shall be the duty of the auditor to cause the provisions of 
this chapter to be carried into effect, and he may from time to time 
prescribe such forms and regulations as are proper for that purpose. 
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And it shall be the duty of every assessor to transmit to the auditor, 
within the week preceding the first day of February and August in 
every year, a list of all such companies or agents doing business 


within his assessment district as are required to make returns as 
aforesaid. 


‘as to be paid. 


13. At the time of making such return by any foreign fire or 
marine insurance, telegraph, or express company, the officer or agent 
making the same shall pay into the treasury of the state a tax of 
four per cent on the gross amount of the premiums, or charges and 
freights,-or receipts for dispatches and messages stated-in the said 
return. And at the time of making such return by any other 
insurance company, except life insurance companies, the officer or 
agent making the same shall pay into the treasury of the state a tax 
of three per cent on the amount of premiums mentioned in said 
return ; and at the time of making such return by a life insurance 
company, the officer or agent making the same shall pay into the 
treasury a tax of two per cent on the amount of premiums men- 
tioned in said return, and such tax, when paid, shall be in full of all 
taxes to be paid by any such company. 


Penalty for failure to make true returns, or to pay the tax. 


14. Every company or agent hereby required to make return or 
payment as aforesaid, who shall fail to do so, or knowingly make a 
false return, shall forfeit not less than one hundred nor more than 
one thousand dollars for every such offense. 


Service of process and notices. 


15. Every foreign insurance, telegraph, and express company doing 
business in this state shall, by power of attorney duly acknowledged 
and authenticated, and filed by the company in the office of the 
auditor, appoint some person residing in this state to accept service 
of process and notices in this state for the said company ; aud by 
the same instrument shall declare its consent that service of any 
process or notice in this state on the said attorney, or his acceptance 
of service endorsed thereon, shall have the same effect as service 
thereof upon the company. And thereafter such acceptance by the. 
said attorney, or service upon him, shall be equivalent for all pur- 
poses to service upon his principal. . 

16. As long as any liability of the company in this state remains 
unsatisfied, no revocation of any such power of attorney shall be of 
any effect, until after a like power to some other person residing in this 
state has been filed by the said company in the office of the auditor. 
And when any such attorney dies or resigns, the company shall 
immediately make a new appointment and file the evidence thereof 
as aforesaid, until all its liabilities in this state are discharged. 
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17. A copy of any such power of attorney, certified by ‘the audi- 
$ tor under his hand, shall be received in all courts and places as 
prima facie evidence of the execution and contents of such instru- 
ment. The auditor may demand for such copy from the person 
applying therefor, a fee at the rate of fifteen cents for every hun- 
dred words. 
_ 18. No officer or agent of a foreign insurance company shall make, 
renew, or negotiate in this state any insurance or contract for insur- 
ance on behalf of such company, nor shall any agent of a foreign 
express company undertake, in this state, to forward or carry any 
money, goods, or merchandise on behalf of such express company, 
unless the said insurance or express company has complied with the 
fifteenth and sixteenth sections of this chapter. Any person violat- 
ing this section shall forfeit not less than twenty nor more than two 
hundred dollars, for every such offense; but the contract or under- 
; taking shall nevertheless not be invalidated by any thing in this 
section contained. 


CHAPTER XXXV. 


OF THE RECOVERY OF CLAIMS DUE THE STATE. 


SEC. SEC. 3 
1. Auditor to institute proceedings for claims | 19. Return to be made where execution not 


due the state. levied by reason of incumbrance on prop- 
2.) When, where, how, and against whom such erty. 
proceedings are to be instituted and con- | 20. Statute of limitations. 
3. ducted. 21. Auditor may compromise claims, etc. 
4. Courts may give preference to cases where | 22. May also appoint agents to collect claims, etc. 
state a party, 23. Auditor may purchase lands in certain cases. 
24. List of certain lands to be sent to auditor by 
Executions and proceedings thereon. assessor; fee of assessor therefor. 
10. 25. Register of such lands to be kept by audi- 
11. When purchaser of real estate entitled to tor, etc. ~ 
deed; effect of deed. 26. How such lands may be sold. 
12. Deed, how procured when officer dies, etc. 27. Account of such sales to be kept by auditor. 


13. Bond for purchase money, when to have the | 28. Compensation of agent, and how paid. 
force of a judgment; execution thereon. 29. When deeds to be made by agent; when by 


14. Judgment on such bond against personal auditor. 
representative, how obtained. 30. Auditor to report to legislature, etc. 
15 ) Return of execution on behalf of state that 
to \ property is unsold for want of bidders; 
18. proceedings in such cases. 


Proceedings to judgment or decree. 


For former laws 1. The auditor shall cause proper proceedings to be instituted and 
se Cone) ef Vie prosecuted to enforce payment of money due the state. 
che P 2, When the proceeding is at law, it may be by motion on thirty 
eh » days’ notice, or by action; and whether at law or in chancery, it 
may be in the circuit court either of the county in which the seat of 
government is, or in which the person liable, or any one of the per- 
sons liable, resides; or if property or a debt be attached, in the 
circuit court of the county where such property may be found or 
the person owing such debt may reside; and it may be in the name 
of the state, though the liability is created or secured by bond or 
other instrument payable to, or covenant or contract with, any 
public officer or other person acting on behalf of the state. 
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3. The action or motion at law may be against any person in- 
- debted or liable in any way whatever to the state, his sureties, and 
his and their personal representatives, or any one or more of them. 
But a judgment ‘against a personal representative shall only bind 
him to the extent to which he is accountable for assets of the estate 
which he represents. If several defendants be proceeded against 
jointly, judgment may be rendered against any one or more of them 
shown to be liable, and the proceeding be dismissed as to the others, 
or judgment rendered in their favor, or the case continued as to 
them for service of process or notice or other cause. And an unsat- 
isfied judgment against one or more of several persons jointlyliable 
shall not be a bar to any subsequent proceeding against the others. 

4, Courts wherein cases are pending to which the state is a party 
may hear them before other cases, and expedite the proceedings 
therein by such rules as to them seem proper. 


Execution and proceedings thereupon. . 


5. In a writ of fieri facias upon a judgment or decree against any 
person indebted or liable to the state, or against any surety of his, 
after the words “we command you that of the,” the clerk shall 
insert the words, “goods, chattels, and real estate,” and conform the 
subsequent part of such writ thereto. And under any writ so issued, 
real estate may be taken and sold. 7 

6. An execution in favor of the state from any court may, if the 
auditor see fit, be directed to the sheriff of any county, or constable 
of any township, and be served anywhere within the state, by the 
officer in whose hands it is placed. 

7. Every writ of fieri facias, issued according to the fifth section, 
shall be levied first on the goods and chattels. If the officer having 
such writ find no goods and chattels liable thereto, or not a suffi- 
ciency thereof, then he shall levy it on the real estate. 

8. When a levy is so made upon real estate, the officer making it 
shall post notice thereof, and of the time and place of sale, at such 
public places as may seem to him expedient, and at the door of the 
court-house of the county in which such real estate shall be, on a 
court day. ‘The time of selling the real estate shall be not less than 
sixty nor more than ninety days from the time of posting the notice 
at the court-house door. And the sale shall take place at the prem- 
ises, or at the door of the court-house, as the officer may deem most 
advisable. 

9. If the amount of the execution be not sooner paid, the said 
officer shall proceed, on the day mentioned in the notice, to sell at 
public auction the interest of the party against whom the execution 
issued, in the real estate, or so much thereof as the officer may deem 
sufficient; and if a part only be sold, it shall be laid off in one 
parcel in such place and manner as the debtor or his agent may 
direct, or if he give no direction, as the officer may deem best. 
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10. The sale shall be upon six months’ credit; and if the land be 
not purchased for the state, the officer shall take bond of the pur- 
chaser, with sureties, for the payment of the purchase money to the 
state. Every such bond shall mention on what occasion the same 
was taken, and be returned to the office of the court from which the 
execution issued, and the clerk shall endorse thereon the date of its 
return. For making such sale, the officer may charge five per cent 
on the first three hundred dollars, and two per cent on the residue of 
the purchase money, and sixty cents for taking the said bond,-which 
commission and fee shall be deducted from the purchase money, and 
the balance credited on the judgment debt. The officer and his sure- 


ties shall be liable to the state, if insufficient security be taken on 


such bond. : 

11. So soon as the purchaser shall pay the purchase money, a deed 
shall be executed at his costs, reciting the execution, the sale, and 
the price, and conveying the land to him. The grantor in such deed 
may either be the sheriff himself, or the deputy or constable who 
acted in making the sale. The deed of either shall pass to the pur- 


- chaser all the interest which the party against whom the execution 


issued had in the land at the date of the judgment or decree. 

12. Where the ,officer and his deputy who acted in making the 
sale shall both have died or removed out of the state before 
making such deed, or fail or refuse to act, the deed may be executed 
by any successor of such officer, or by a commissioner appointed by 
the circuit court of the county for that purpose, which deed shall 
have the same force and effect as if made by the officer who made 
the sale. - 

13. When any bond taken under the tenth section shall become 
payable, and be returned to the office of the court from which the 
execution issued, it shall have the force of a judgment against such 
of the obligors therein as may then be alive. Execution may be 
issued thereon against them, and the same shall be proceeded under 
in like manner as an execution issued on such a judgment or decree 
as is mentioned in the fifth section, save only that the clerk shall 
endorse that no security is to be taken, and the officer shall govern 


- himself accordingly, and sell for ready money any real estate which 


he may levy upon under the same. 

14. Against the personal representatives of such of the said 
obligors as may have died before the bond has the force of a judg- 
ment against the survivors, judgment may be obtained by action or 
motion, 

15. When return is made on any execution on behalf of the state, 
that goods, chattels, or real estate remain unsold for want of bidders, 
or to that effect, the clerk of the court from which such execution 
issued shall, when required by the auditor, issue a writ of venditioni 
exponas, directed to the sheriff of any county, adjacent to that_in 
which the levy was made, that the auditor may designate ; which 
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writ shall recite the execution under which the levy was made, the 
nature of such levy, and the return that the property remains unsold 
for the want of bidders, and shall command the sheriff of such 
adjacent county, if the property remaining unsold be goods or chat- 
tels, to go into the county in which the levy was made, and receive 
the same from the officer that made the levy, and whether the prop- 
erty be goods, chattels, or real estate, to sell the same. l 

16. The officer that made the levy shall deliver the said goods and 
chattels to the sheriff to whom such writ of venditioni exponas may 
be directed, upon such sheriff’s producing to him the said writ, and 
executing a receipt for the said goods and chattels. And in case the 
said officer shall fail to deliver the same, and return be made on such 
writ to that effect, the court from which it issued, upon motion, may 
give judgment against the said officer and his sureties for the whole 
sum that the execution amounted. to at the time of such failure, with 
interest thereon from that time. : 

17. The sheriff to whom such writ of venditioni exponas is 
directed shall sell the goods and chattels in the county where 
received, if the same can be sold therein, and if not, he shall cause 
the same to be removed to the court house of his own county, and 
there sold. The removal shall be at the costs of the party against 
whom the execution issued, and the sale under the execution shall be 
to raise the cost of removal, in addition to the amount which it 
would otherwise have been necessary to raise. 

18. Such sheriff shall also sell the real estate levied upon in the 
county wherein the levy was made, if it can be done, and if it can- 
not, he shall make the sale at the court house of his own county ; for 
which sale he may charge such fee and commission as is mentioned 
in the tenth section. 

19. In any case in which an officer having an execution on behalf 
of the state shall decline levying it because of any previous con- 
veyance, execution, or incumbrance, a return shall be made setting 
forth the nature ‘of such conveyance, execution, or incumbrance, in 
whose favor and for what amount, and the office in which the con- 
veyance or incumbrance is recorded, or from which the execution 
issued. 


Limitation. 
20. Every statute of limitation, unless otherwise expressly pro- 
vided, shall apply to the state, but às to claims heretofore accrued, 


the time shall be computed as commencing when this chapter takes 


effect. 
Authority of auditor to compromise claims, ete. 


21. The auditor, with the advice of the. attorney-general, may 
adjust and settle upon just and equitable principles, without regard 
to strict legal rules, any account or claim in favor of the state, which 
may at the time have been standing upon the books of his office 
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more than five years; and, with the like advice, may dismiss any 
proceeding instituted by him. 

22. The auditor may appoint agents to superintend the collection 
of debts to, or claims of, the state, and may authorize them to secure 
payment thereof by instalments or otherwise, and give further credit 
in consideration of additional security or indemnity satisfactory to 
him. i ; 

Power of the auditor to buy and sell land in certain cases. 


23. When land levied on under execution on behalf of the state 
will not sell for the amount thereof, the auditor, or such agent, may 
purchase the said land for the state. 

24. The assessors shall transmit to the auditor a , list of all lands 
in their respective districts belonging to the state, other than such as 
are waste and unappropriated, and including such as are escheated, 
and set forth in such list all the information which they can obtain 
in relation to the lands mentioned therein. For each tract of land 
or lot so mentioned by any assessor, he shall receive one dollar from 
the treasury. 

25. The auditor shall, in a book kept for the purpose, T all 
such lands as are required to be embraced in the said lists, describ- 
ing when, how, and of whom they were obtained, their situation, 
quantity, and the title thereto, together with the price paid therefor 
by the state. 

26. The auditor may sell, or appoint an agent to sell, any of the 
said lands, on such terms as the auditor may think best, taking bond 
of such agent if any money is to come into his hands. 

27. In the book kept under the twenty-fifth section the auditor 
shall enter the time when any of the lands are disposed ot, the price 
and terms of sale, the names of the agents and purchasers, and the 
amount paid into the treasury on account of the sale. 

28. For the service rendered by any agent under the twenty- 
second or any subsequent section of this chapter, the auditor shall 
recommend such compensation as may seem to him reasonable, not 
exceeding, in any case, ten per cent on the money actually paid into 
the treasury; and the governor shall authorize the payment of what 
may be so recommended, or of so-much thereof as in his judgment 
may be proper. 

29. Any agent selling land under the twenty-sixth section shall, 
when directed, execute a deed, with the written direction of the 
auditor thereto annexed, conveying to the purchaser all the interest 
which the state may have in such land; and where such sale is made 
by the auditor in person, such deed shall also be made by him. 

30. The auditor shall annually report to the legislature his pro- 
ceedings under the eighf preceding sections, setting forth particularly 
all the agents appointed by him, and their compensation, all debts 
collected and property purchased by them, and all arrangements 
made with public debtors. : 
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CHAPTER XXXVI 


CONCERNING THE MODE OF RECOVERING FINES. 


SEC. 


1. 
2 
3. 


4. 


Oo MAM 


10. 


When fines accrue to the state. 


When proceedings to recover fines must be 
by indictment or presentment in circuit 
court. 

When such proceedings may be by warrant 
before a justice, or by indictment, etc., in 
circuit court. 


. Proceedings to be in name of state, etc. 
. Trial by jury; their verdict. 
. By whom fines may be remitted. 


Not to be remitted by court, except for con- 
tempt 


. Certain duties of prosecuting attorney; his 


fees. 
Capias pro fine may issue on judgment for 


. When clerk must issue fieri facias on judg- 


ment for fine. 


. List of fines must be returned to auditor. 
. What must be stated in such list. 
. What statement must be subjoined to such 


list. 


. Fees of clerk for services under the three 


preceding sections, and how taxed. 


. Penalty on clerk for neglect of duty. 
. Fines mentioned in lists, to whom charged. 
. Such fines, when to be accounted for and 


paid; credit to be allowed when fine not 
collected. 


. If amount charged to officer be paid and 


not collected by him, the samc to be re- 
paid to him out of the treasury. 
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fines, etc.; court may order party to be | 21. When prosecution for fine must be com- 
imprisoned till fine and costs paid. menced. 
11. How person in jail on capias pro fine released 
therefrom; fieri facias may in all cases be 
issued on judgment for fines. 


W hen fines accrue to the state. 


1. When a statute imposes a fine (which word is intended to Const. art. x, 2 2. 
include every pecuniary penalty or forfeiture,) it shall be to the iia alas 
state for the support of free schools, unless it is otherwise expressly 
provided or would be manifestly inconsistent with the intention of 
the legislature. 

2. Although a law may allow an informer or person prosecuting Code Va., p. 257, 
to have part of a fine, the whole thereof shall go to the state for the t4 
support of free schools, unless the name of such informer or prosecu- 
tor be endorsed on or written at the foot of the presentment at the 
time it is made, or of the indictment before it is presented to the 
grand jury, or of the writ issued in the action, or the warrant, or 
the notice of the motion, before service of such writ, warrant, or 
notice. j 


Of the form-of proceeding ; before what court oñjustice; trial by jury. 


3. Where fine and imprisonment, or fine and any corporal punish- Ia, 256, 21, 2. 
ment is imposed by law, the proceeding shall be by indictment or 
presentment in the circuit court of the county wherein the offense 
was committed, unless otherwise specially provided. 

4, Where a fine alone is imposed, if limited by law to an amount Const. art. vii, 29. 

Acts of 1863, p. 
not exceeding ten dollars, it may be recovered upon warrant of a 235, 23. 
justice having jurisdiction ; and whether so limited or not, it may be 
recovered by presentment or indictment in the circuit court of the 
county wherein the offense was committed. 

5. The proceedings in all cases shall be in the name of the state, 
unless otherwise specially provided. If before a justice, the pro- - 
ceeding shall be according to sections two hundred and nineteen to 
two_hundred and thirty inclusive, of chapter fifty. 
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Const. art. 1.28. 6. Except where the fine is limited by law to an amount not 
Acts of 1863, p. 7 ; : . S 
236, 2 5, 6. exceeding five dollars and imprisonment or corporal punishment 
l cannot be lawfully inflicted, the defendant may demand as of right 
a trial by jury. Ifa jury be impanneled and find the defendant 
guilty, they shall ascertain the amount of. the fine, unless it is fixed 
by law. 


Remission of fines. 


7. Fines may be remitted by the governor, subject to the provis- 
ions of the twenty-second and twenty-third sections of chapter four- 
teen, and by the auditor in the case specified in the thirteenth section 
of chapter thirty-three, and subject to the provisions of that section. 

Code Va. p. 257, 8. No court shall remit any fine except for a contempt, which the 

oe court during the same term may either remit wholly or in part. 
This section shall not impair the judicial power of the -eourt to set 
aside a verdict or judgment, or to grant a new trial. 


Duty of prosecuting attorney. 


Id. p. 258,218. - 9. It shall be the duty of the prosecuting attorney of every county 
to institute and prosecute in the circuit court of his county proper 
proceedings for the recovery of all fines imposed by law, where the 
cases are cognizable in such court. He shall superintend the issuing 
of executions on judgments for. fines rendered by such court, and 
cause all delinquencies in relation to the service or return of such_ 
executions to be duly prosecuted. If judgment be rendered by the 
circuit court for a fine, whether with or without imprisonment or 
corporal punishment, a docket fee of ten dollars for the prosecuting 
attorney shall be taxed in the costs against the offender. 


Executions on judgments of the circuit courts for fines. 


10. On a judgment fora fine rendered by a circuit court, the court 
may order a capias pro fine to be issued at any time during the term 
at which such judgment was rendered. If such writ be not so or- 
dered, it may be issued by the clerk upon’the order of the prosecuting 
attorney at any time after the adjournment of the court. And 
whether the judgment be for fine and imprisonment, or for a fine 
without imprisonment, the court may, at any time during the said 
term, order that the defendant against whom such judgment was — 
rendered be confined in jail until the fine and costs are paid, in addi- 
tion to the term of imprisonment, if any, fixed by the judgment. 

Code Va., p. sig, 11. Whenever a person is in jail under a capias pro fine or for the 
219 eon, mere non-payment of the fine and costs for which he is liable as 
aforesaid, the court, or the judge thereof in vacation, may order him 
to be released without payment of the fine and costs, if it appear 
proper to do so; but the prosecuting attorney must first have notice 
of such application; and notwithstanding anything contained in this 
or the preceding section, a fieri facias may be issued on any judg- 


t 


Cu. 36.] - Mope or ReEcoverina FINES. 7 225 


ment for a fine in the form and with the effect prescribed by the 
fifth and subsequent sections of chapter thirty-five. 

12. On every judgment for a fine rendered by a circuit court, if 14. p. 258.2 14. 
no special order be made by the court, or direction be given by the 
prosecuting attorney, the clerk of the court shall issue a writ of fieri 
facias immediately after the term at which such judgment was 
rendered. 


Lists of fines to be returned to the auditor. 


13. The clerk of every circuit court shall, within the thirty days 1a 216. 
succeeding the first day of July in every year, render under oath to 
the auditor a list of the fines imposed in his court during the year 
ending on the said first day of July, excepting those cases in which 
‘on the said first day of July executions had been issued and were 
not returnable before that day, and fines which do not go to the state 
either wholly or in part. Cases in which executions had been issued 
before the commencement of the said year, but were returnable 
within the said year, shall likewise be included. 

14, In such list there shall be stated the amount of each fine, the 14. 216. 
date of the judgment therefor, and’ whom against; whether it has 
been paid in court, or whether an execution has issued therefor; 
what execution has issued ; to what officer it has been delivered ; 
when returnable; whether returned or not, and what return is made 
thereon. If the execution be returned satisfied either wholly or in 
part, a copy of the return shall be certified, including the name of 
the officer by whom made. 

15. There shall be subjoined to the list a statement of every fine 14.217. 
for which an execution returnable before the commencement of the 
year ending on the said first day of July may have been returned 
with effect, either wholly or in part, during the said year. A copy 
of the return on every such execution shall be certified, and likewise 
a statement of the proceeds of any insolvent’s estate surrendered for 
a fine, whereof a return may have been made during the said yon 
with the name of the sheriff making such return. 

16. For the services of the clerk under the three preceding sec- 14.218. 
tions, his fee shall "be one dollar upon every such fine, which fee 
shall be taxed in the bill of costs. 

17. If any clerk shall fail to transmit the list to the auditor Ia. 219 
within the time and in the manner prescribed, or in case there be 
nothing of which he can make a return, if he shall fail to certify the 
fact to the auditor, such clerk, for every such failure (unless he shall © 
show good cause therefor), shall forfeit one hundred dollars. 


Payment of fines into the treasury. 


18. Upon the receipt of the list aforesaid, the auditor shall charge Id. 2 20. 
the fines therein mentioned, as follows: he shall debit the clerk with 
all which shall have been paid into court, and shall debit the sheriff 
29 
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or other officer with all which he has received, and also with the 
amount of any for which an execution shall have been returnable 
on or before the first day of July, and not returned. 

19. Such clerk, sheriff, or other officer’ shall thereupon be liable 

for the money so charged to him, and shall account for and pay it at 
the time, in the manner, under the penalties, and with the commis- 
sions prescribed as to money received by the said officers respectively, 
under the thirteenth and thirty-third chapters, except that no com- 
missions shall be allowed on such payment to any officer other than , 
the clerk. But in case it shall appear by the return of any execu- 
tion mentioned in the eighteenth section that the same has not been 
collected in whole or in part, the auditor shall credit the officer with 
the amount uncollected. 
- 20. If any sheriff or other officer shall pay any amount so charged 
him, and it shall afterwards appear by the return on the execution 
therefor that nothing was received thereon, the auditor may there- 
upon issue a warrant on the treasury to refund the money so paid. 


Limitation. ‘ny 


21. No presentment, indictment, or warrant for the recovery of a 
fine shall be commenced, unless it be done within one year after there 
was cause therefor, except in cases where a different limitation is pre- 
scribed by law. 


CHAPTER XXXVII. 


OF THE RECOVERY OF CLAIMS AGAINST THE STATE, AND OFFICERS . 
REPRESENTING THE STATE. 


SEC. SEC. 
1. How claim against the state may be prosecu- | 4. Payment of judgment against state. 
ted in circuit court. 6. Such suits must be in the circuit court of the 
2. Auditor must be a defendant in such suit. county where the seat of government is. 
3. When jury may be impaneled therein. - 7. Limitation as to such suits, etc. 


4. When testimony of witnesses to be certified. 
Suit by petition, or bill in chancery. 


1. Any person having a pecuniary claim against the state, which 
the auditor has disallowed in whole or in part, may apply for redress - 
to the circuit court of the county in which the seat of government 
is. When the claim is of such a nature that if it were against an 
individual it would be recoverable by an action at law, such appli- 
cation shall be by petition; otherwise, by bill in chancery. 

2. In every such case, the auditor shall be a defendant. He shall 
file an answer, stating the objections to the claim. And the cause 
shall be heard, without any unnecessary delay, upon the petition or 
bill, and answer, and the evidence. 

3. The court may cause a jury to be impaneled to ascertain any 
facts which may be disputed, or the amount of any claim which may 
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be unliquidated. Its judgment shall be such as the law, or its decree 
such as equity, may require. ? 

4. If witnesses be sworn before the court or jury, and either party 14,25. 
require it, the court shall certify what facts were proved by such 
witnesses, and such certificate shall be a part of the record. 

5. No judgment or decree against the state, exceeding three hun- 14.26. 
dred dollars, shall be paid without a special appropriation therefor 
‘by law. 

6. All suits in which it may be necessary and proper to make any 14.27. 
of the following public officers a party defendant as representing the 
state, to wit: the governor, attorney general, treasurer, or auditor ; 
or in which it may be necessary or proper to make any of the fol- 
lowing corporations parties defendants, to wit: the board of public 
works, or any other public corporation composed of officers of gov- 
ernment, of the funds and property of which the state is sole owner; 
or in which it shall be attempted to enjoin or otherwise suspend or 
affect any judgment or decree on behalf of the state; obtained in 
the circuit court of the county in which the seat of government is, 
or any execution issued on such judgment or decree, shall be brought 
and prosecuted in the said circuit court. 

Limitation. 

7. No such petition or bill as is mentioned in the first section shall 14.29. 
be presented or filed, and no such suit as is mentioned in the sixth 
section shall be brought, after five years from the time the claim 
might have been presented or asserted. If, however, the person 
having such claim was an infant, married woman, insane, ‘or impris- 
oned at the time the same might have been presented or asserted, 


such- petition or bill may be presented or filed, and such suit may 
be brought, within two years after the removal of such disability. 


CHAPTER XXXVII. 


OF NEW COUNTIES, AND CHANGES IN COUNTY LINES. 


SEC. 

1. Notice of application for new county; when 6. Plat and certificate of survey; where filed if 
and how given, and what it must contain. county created, etc. 

2. ance of application to change county lines,.| T. Surveys of land ‘within new county entered 

C. before its formation, etc. 

3. See must þe made. 8 ) Power of courts and officers of counties 

4. Census must be taken. 9.) from which new county is formed. 

5. Proof that law has been complied with, etc., | 10. Taxes, etc., previously levied, how collected 
must be filed with application. and accounted for. 


Notice of application for new county. 


1. When it is intended to apply to the legislature for the passage Code Va. p. 278, 
of an act to create a new county, notice of such intention shall be ‘acts of 1867, p. 
published four successive weeks in some weekly newspaper published 148, ch. 110, ¢ 1 
in the county or counties from which a portion of the new county is 
to be taken, and if none is published in said county or counties, 
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notice thereof shall be posted at the front door of the court house of 
each of the counties out of which the new county is proposed to be 
formed, and at one or more of the most public places in that part of 
the territory of each county intended to be embraced in the new 
county, at least thirty days before the application is made; which 
notice shall set forth the names of the counties out of which the new 
county is to be formed, the metes and bounds proposed for the new 
county, and the place at which it is proposed. to locate the seat of 
justice thereof. 


Notice of application to change county lines. 


1867, p. 148, ch. 2, When a county line is proposed to be changed, a notice thereof 


110, 3 2, 


shall be posted at the front door of the court house of each county 
whose line is proposed to be changed, for at least thirty days before 
such application is made. 7 


Survey to be made, and census taken. 


3. No new county shall be created until an accurate survey of the 
proposed new county has been made in order to ascertain whether 
the same contains four hundred square miles, nor until it be cleatly 
ascertained by survey that no county from which a part of such new 
county is proposed to be’ taken is thereby reduced below four hun- 
dred square miles. 

4, No such county shall be created until a census be taken within 
the bounds thereof, and within each of the counties from which any 
part of such new county is proposed to be taken, to ascertain if each 
of said counties has a white population of four thousand. 

5. With every such application there shall be filed a copy of the 

-plat and certificate of the survey of the proposed new county, . 
together with satisfactory evidence that the regulations hereinbefore 
prescribed have been complied with. All the expenses attending the 
publication of the notices, the surveying, and taking the census as 
required by the preceding section, shall be paid by the parties apply- 
ing for such new county. i 


Code va, p. 274, 6. If the proposed new county be created with the boundaries 


specified in the plat and certificate of survey mentioned in the pre- 
ceding section, a copy of such plat and certificate, showing the . 
courses and distances of the boundary line of such new county, and 
the streams and other natural objects or points referred to in the act 
creating the same, shall be filed in the office of the secretary of the 
state, and a similar copy in the office of the recorder of such new 
county. But if said new county be created with different bounda- 
ries than those so specified, the lines thereof, so far as they differ 
from those originally run as aforesaid, shall be run and marked by 
the surveyor of such new county and the surveyors of the counties ` 
out of which the same may be formed. They shall make a report 
of their proceedings to the secretary of the state, and. also to the 
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recorder of each of said counties, accompanied by a plat similar in 
all respects to the one hereinbefore provided for. Such surveying 
shall be done at the expense of said new county. 


Survey of land entered in a new county before tts formation. 


7. Within three months after the creation of such new county, the ra, 8, 


surveyors of the counties out of which the same is formed shall 
make out attested copies of all entries for lands in such new county 
remaining to be surveyed, and shall, ‘on the application of the sur- 
veyor of the new county, deliver the same, with the warrants on 
which the entries were founded, to such surveyor, upon his paying 
fifty cents for every sueh attested copy. Any surveyor failing to 
comply with this section shall forfeit one hundred and fifty dollars. 


+ 0 . Q 
Powers of courts and officers of counties from which a new county is 
formed. 


8. The courts which, at the time of the passage of the act creating 14.29. 


a new county, had jurisdiction over the counties from which it is 
formed, and the justices, sheriffs, and other officers of those counties, 
shall, until a court is held for the new county, continue to have and 
exercise all the jurisdiction, power, and authority which they had at 
the time of the passage of such act. The creation of a new county 
shall not vacate the office of any justice, constable, or other officer 
of any township which is included in whole or in part in the new 
county, provided such. justice, constable, or other township officer 
resides within the limits of such new county. 


9. The courts first mentioned in the preceding section may, after ra.g 10. 


the time of holding a court for the new county, continue to exercise 
jurisdiction over all cases depending in the said courts at that time; 
or the court wherein any case is so pending, of which a court of the 
new county would have had jurisdiction, if brought after the said 
time, may remove such case to the circuit court of the new county. 


10. All taxes and levies assessed or laid by the assessor or board 1a.311. 


of supervisors of any county from which the new county is formed, 
before the time of-holding a court for such new county, and all 
militia fines and officers’ fees in the hands of any sheriff or other 
officer at that time, shall be collected, accounted for, and paid, and 
all process and precepts delivered to such sheriff or other officer 
before that time shall be.executed, returned, and satisfied in like 
manner, and such sheriff or other officer shall have the like powers 
and liabilities in relation thereto, as if such act had not passed. 


? 
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CHAPTER XXXIX. 


CONCERNING. BOARDS OF SUPERVISORS, AND THEIR ADMINISTRA- 
TION OF COUNTY AFFAIRS. 


SEC. 

1. Board of supervisors a corporation. 

2. They succeed to the former rights and liabil- 
ities of their county. 

3. Who constitute the board: quorum. 

4. Their stated and other meetings. 

5. When and what notice must be given of 
special meetings. 

6, At what hour meetings to commence. 

7. Newly elected supervisors, when to meet and 
organize; when to meet and certify the 
result of election. 

8. When county levy to be laid. 

9. How special meeting of board may be called. 

10. Adjourned meetings 

11. Fine of members for non-attendance, how 
imposed. 

12. Meetings of board to be public; may punish 

” for disorderly conduct; person interested 
or his counsel to be heard, etc.; board may 
adopt rules for their government; when 
yeas and nays to be taken, etc. 

18. When president and clerk to be elected, etc. 

14, Duties of the president. 

15. Compensation ‘of president and other mem- 
bers of the board, 

16. Duties of clerk; reading, correcting, and 
signing of journal; extracts from journal 

evidence, etc. 

1: 


20. 

21. P on clerk and others for neglect of 

uty. 

22. Compensation of clerk, and how paid. 

23. Board to have care and disposal of county 
property, etc. 

24. They may enact ordinances, etc.; what regu- 

~- lations must be by ordinance. 

25, Title of ordinance; where ordinance must be 
recorded; must be read to board; by whom 
signed and countersigned ; when and how 
published. 

26. Ordinance may be enforced, and how. 

27. Certified copy of ordinance evidence. 

28. Duty of supervisors to provide suitable court- 
house and other public buildings. 

29. County seat, how and when removed. 

30.) Construction and effect of conveyances to 

31. or for county. 

32. Disputed boundary lines of counties, how 
settled; duty of surveyor and recorder; 
commissioners, recorder, surveyor, and 
chain carriers, how paid. 

33. How township lines changed, new town- 
ships established, or two or more town- 
ships consolidated, 

34. Places of voting. 

35. Condemnation of land for county purposes. 

36. Powers of board as to roads, bridges, public 
landings, ferries, and mills. 


Certain other duties of the clerk. 


SEC. 

37. Interest of the state in certain roads and 
bridges transferred to counties. 

38. Supervisors may acquire interest of owners, 
etc., in road, bridge, or public landing, so 
far as the same is in their county. 

39. Duties, powers, and liabilities of supervisors 
as to roads, bridges, and landings owned by 
county. 

40.) County subscriptions to works of internal 

improvement. - 

42. Noxious animals and weeds; nuisances. 

43. Contagious or infectious diseases. 

44, Diseased animals. 

45. Protection of sheep from dogs. 

46, Fiscal year, when it commences. 

7. County levy, when or for what to be laid. 

48. Duties of clerk and assessor when levy is 
laid; officer who collects levy to make out 
tax bills. 

49. Writ of supersedeas to levy, when and how 
obtained; order for levy may be rescinded 
by board, "and new levy ordered, etc.; money 
collected under order afterwards reversed, 
to be repaid, etc.; remedy if officer ‘fails to 
make such repayment. 

50. Sheriff ex officio treasurer of the county; 
his duties as such. 

51. Accounts to be kept by clerk of board. 

52. Report of sheriff, when made; settlement of 
his account, 

53. Publication of financial statement; what it 
must contain, 

54. When and how orders may be drawn on 
county treasury. 

55. Form of such orders; by whom signed; 
presentment for payment. 

56. When, only, money will be paid out of 
county treasury. 

57. When interest and damages to be paid on 
county orders, judgments, and decrees. 

58. Claims against county, how presented. 

59. When suit may be brought against county. 

60. Judgment against county; execution there- 
on, how obtained. 

61. How payment of claims against county may 

_ _ be enforced. 

62. How process, etc., against county may be 
served. 

63. Competency of witnesses and jurors. 

64. Power of circuit courts to control proceed- 
ings of boards of supervisors by prohibi- 
tion and mandamus; judgment in such 
cases may be appealed from. 

65. Fines for the use of the county; how recov- 
ered. 

66, Allowances to county officers. 

67. Duty of board to cause county maps to be 
made; such maps, how disposed of. 


The board to be a corporation; their corporate name. 


1. The board of supervisors of every county, and their successors, 
shall be a corporation, by the name of “The supervisors of the county 


of 33 


They succeed to the former rights and liabilities of their county. 


2. The real and personal estate; rights, interests, and privileges 
in relation to real or personal estate; claims and rights of action, 
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heretofore belonging to any county, or held in trust for, or for the 
use of, such county or its inhabitants, are hereby transferred to and 
. vested in the supervisors thereof as such corporation. All contracts 
heretofore made with any county, or liabilities incurred by such 
county, shall be good against the supervisors thereof as such corpora- 
tion, so far as they were good against the county. 


Who constitute the board; quorum. 


231 


3. The board of supervisors of every county shall consist of one Const. art. vii,22. 


supervisor for each township thereof, to be elected or appointed as 
prescribed by the fourth section of the third chapter and the fifth 
“section of the fourth chapter: A majority of this number shall con- 
stitute a quorum. 


Concerning their meetings. 


4, They shall meet statedly at least four times in each year at the Ia. 23. 


court-house of their county, and may hold special and adjourned 
meetings. Their stated meetings shall be held on the first Tuesday 
in January; the third Monday in May; the first Wednesday in- 
August, and the fifth day after the annual state election, in each 
year. A special or adjourned meeting may be held, if necessary, at 
another place in their county. 5 

5. Each supervisor who is at the timé in the county must have 
notice of every special meeting, and of every meeting to be held-at 
another place than the court-house, at least twenty-four hours before 
the time appointed for such meeting. The notice must state the 
time of the meeting, and unless the meeting is to be held at the 
court-house, the place where it is to be held. The notice may be 
. served as notices on other legal occasions are served. But each 
supervisor shall be deemed to have notice of every adjourned meet- 
ing, if he was present when the adjournment was made. 


6. Every meeting shall commence at ten o’clock in the forenoon, Acts of 1863, p. 


or as soon thereafter as possible, unless a different hour be prescribed ° 
by ordinance, resolution, or order of the board, or be mentioned in 
the notice under which a special meeting is convened. 

7. The newly elected supervisors of every county shall meet on 
the first Tuesday of January in each year to judge of the election, 
qualifications, and returns of their own members, organize their 
board, choose their president and clerk, and transact other business. 
Subject to this qualification, they shall meet on the fifth day after 
every election by the people in their county or any township there- 
of, or as soon as possible thereafter, to ascertain, declare, and certify 
the result, pursuant to the provisions of the third chapter. 

8. At their stated meeting on the first Wednesday of August in 
every year, or as soon as possible thereafter, they shall lay the 
county leyy pursuant to the forty-seventh section of this chapter. 


9. The president, or any two members of the board, may call a 14.21, p, 91. 
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special meeting at any time, subject to the provisions of the fifth 
section. 

10. Any meeting may be adjourned from time to time by the 
supervisors present, whether a quorum or not. And when a meet- 
ing, the time of which is prescribed by law or ordinance, is adjourned, 
no notice of the adjourned meeting need be given, unless it is to be 
held at another place than the court-house. When a special meet- 
ing is adjourned, notice of the adjourned meeting must be given to 
the absentees. 

11. The board may provide, by ordinance, for imposing a fine of 
not exceeding ten dollars, for the use of the county, on every super- 
visor who, having notice of a meeting, fails to attend the same with- 
out sufficient cause. 

12. The meetings of the board shall be public. They may punish 
any one, whether a supervisor or other person, for disorderly beha- 
vior at afiy meeting of the board, by fine, for the use of the county, 
of not more than ten dollars, and imprisonment for not over twenty- 
four hours, or either; and no such punishment shall bar any suit for 
damages or prosecution for an offense. They shall hear in person, 
or by counsel, any one who is specially interested in any question to 
be decided by them, if application be made for such hearing, and 
such person and counsel conduct themselves orderly and with proper 
respect to the board. They may adopt standing rules, not incon- 
sistent with the laws of the state, to regulate their own proceedings. 
The yeas-and nays on any question, if demanded by any supervisor, 
before the question is put, shall be taken and entered on the journal. , 


Appointment of the president and clerk. 


13. The board, at their meeting to be held on the first Tuesday of ` 
January in each year, or as soon as possible after that day, and 
thereafter when a vacancy exists, shall elect one of their number 
president of the board, and appoint a clerk. They may, when neces- 
sary, appoint a president or clerk pro tempore, who, for the time, 
shall-have the authority and perform the duties pertaining to the 
office. 


Duty of the president of the board. 


14, The president shall preside at all meetings of the board. He 
shall have a general supervision of the property and affairs of the 
county, and perform such special duties as may be assigned to him 
by law, or by any ordinance, resolution, or order of the board not 
inconsistent with the laws of the state. He may, within the county, 
administer and certify official and other oaths. After he is qualified 
as supervisor, no additional oath shall be required of him, except 
the oath that he will faithfully perform the duties of his office of 
president to the best of his skill and judgment. 
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Compensation of the president and other supervisors. 


15. For every day a supervisor attends a meeting of the board, he 12.33. 
shall be entitled to receive from the county treasury such sum, not 
exceeding two dollars, as the board shall, from time to time, deter- 
mine, and the president an additional sum of one dollar; but neither : 
shall receive pay for more than twenty-five days’ attendance during 
any one year. Every supervisor shall also be allowed six cents for 
each mile necessarily traveled by him in going to and returning 
from the place of meeting; but mileage shall be paid but once for a 
meeting adjourned from day to day, and no other compensation shall 
be made for the time occupied in traveling. 


Duties of the clerk of the board; journal of their proceedings. 


16. The clerk of the board of supervisors shall attend all meet- renee ros 
ings of the board, and keep ‘a journal in which he shall record all 92,35.” 
their proceedings. At the commencement of every meeting, he shall 
read to the board the proceedings of the previous meeting, or of such 
of the previous meetings as had not been before read and approved; 
which shall then be corrected, if necessary, on the motion of any 
- supervisor, and when approved, shall be signed by the officer pre- 
siding at the meeting at which they are so approved. Extracts from 
the journal, certified by the clerk, shall be evidence of the proceed- 
ings of the board therein set forth. ` 


Certain other duties of the clerk; notices respecting county matters. 


17. The books, accounts, and papers of the supervisors of every 14.25, 6,7. 
county, except so far as may be otherwise directed by law, or by 
ordinance, resolution, or order of the board, shall be under the care 
of their clerk. He shall file, keep, and preserve the same in his 
office, in proper order, and so arranged as to be readily referred to. 
He shall prepare for the board such ordinances, resolutions, orders, 
and writings pertaining to the business of the county as they may 
direct. Notices and publications concerning county matters shall 
be prepared and signed by him. He shall transact such other busi- 
ness pertaining to his office as may be required-by law, or by the 
board. 

18. When any notice, ordinance, or other matter pertaining to the 1a. 6. 
business or interest of the county is directed by law, or by ordinance, 
resolution, or order of the board, to be published throughout the 
county, or any township thereof, such publication shall be made as 
follows: the clerk of the board shall cause as many copies thereof to 
be prepared as necessary, and shall sign the same. He shall post 
one of the copies in a conspicuous place in his office, or at the door 
thereof, and deliver the remainder to the sheriff of the county, who 
shall post one of the said copies in a conspicuous place at every 
place of voting in the county, or in the said townships, as the case 
may be,and make return thereof to the clerk on one of the copies 
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delivered to him as aforesaid. For every copy so posted by the 
sheriff, he shall be entitled to a fee of fifty cents from the county 
treasury. The board may also, in their discretion, direct a copy to 
be published in one or more newspapers; but such publication shall 
not dispense with the posting aforesaid. 

19. When any notice pertaining to the business of the county is 
to be served personally, the clerk of the board, on proper applica- 
tion to him made, shall, in like manner, cause as many copies to. be 
made as necessary, and sign the same, and deliver them to the shériff 
of the county, who shall deliver one of the said copies to every 
person to be notified, or serve the same otherwise as legal notices 
may be served according to law, and make return thereof to the 
clerk. For every ‘person so served, the sheriff shall be entitled to a 
fee of fifty cents from the county treasurer. 

20. The clerk shall furnish a certified copy of any ordinance, 
extract from the journal, or account in his office to any person 
applying therefor, upon the applicant paying a fee to the clerk for 
the same at the rate of ten cents for every hundred words. 

21. If any clerk of a board of supervisors, sheriff, or other officer 
fail to perform any duty required of him by this chapter, and there 
is no other penalty or punishment imposed for such failure, he shall 
forfeit not less than five nor more than fifty dollars for every such 
offense. 

Compensation of the clerk of the board. 


22. In addition to the fees allowed by law or ordinance, the clerk 
shall receive from the county treasury not less than fifty nor more 
than six hundred dollars per year, to be fixed by ordinance of the 


board, and paid quarterly. 
5 Certain general powers of the board ; ordinances. 


23. The board of supervisors of every county, subject to the 
restrictions and regulations prescribed by law, shall have the care 
and disposal of the property, and the superintendence and adminis- 
tration of the internal affairs and fiscal concerns of the county. 

24. They may enact ordinances not inconsistent with the laws of 
the state for the regulation of the several matters committed to their 
care or administration, and the due and orderly conducting of the 
affairs of the county. All regulations of a general nature, intended 
to have a continuous operation or to be applicable to future cases, 
shall be by ordinance, and not by resolution or order. 

25. Every ordinance, after the title thereof and date of its pas- 
sage, shall begin as follows: “ Be it ordained by the Supervisors of the 
County of .’? When passed, it shall immediately be recorded 
by the clerk of the board in a well bound book to be kept in his 
office, which book may be examined and read at all convenient 1imes 
by any inhabitant of the county, or person interested, or his counsel. 
Every ordinance shall be read to the board as recorded in the said 
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‘book, at their next meeting after its passage, and when found cor- 
rectly recorded shall be signed by the ‘Officer presiding at such meet- 
ing, and countersigned by the clerk. It shall also, immediately after 
its passage, be published throughout the county in the manner speci- 
fied in the eighteenth section of this chapter; but the omission so to 
publish the same shall not affect or impair its validity or operation. 

26. The supervisors shall have authority to enforce any lawful 
ordinance passed by them, by imposing such reasonable penalty for 
any violation thereof as they may deem proper, not exceeding fifty 
dollars for any one offense. 

27. A copy of any ordinance of a board of supervisors, certified 
by their clerk, shall be evidence of the passage and contents of such 
ordinance. 


Court house, jail, office for recorder and for clerk of circuit court, &e. 


28. The supervisors of every county, at the expense of the county, 
shall provide at the county seat thereof a suitable court house and 
jail, together with convenient offices for the recorder, clerk of the 
circuit court, and board of supervisors thereof; and shall keep the 
same in constant and adequate repair, and supplied with the neces- 
sary furniture, books,-stationery, fuel, and such other things as shall 
be necessary. The offices of thé recorder and clerk of the circuit 
court shall be fire proof, or be furnished with sufficient fire-proof 
vaults or safes. The jail shall be well secured, and sufficient for the 

‘convenient accommodation of those who may be confined therein, 
and so that the convicts may be in apartments separate from each 
other, and from the other prisoners: Every apartment shall be so 
constructed that it can be kept comfortable. The board may also 
provide other necessary offices and buildings; and may by purchase 
or otherwise acquire so much land as may be requisite or desirable 
for county purposes, and may suitably enclose, improve, or embellish 
the land so acquired. 


Removal of county seat. 
T 


29. When the supervisors of any county deem it desirable to 
remove the county seat, they may, by an ordinance specifying the 
place to which it is proposed to remove the same, direct a poll to be 
taken at the next annual township election, or general election for 
state and county officers, for and against the proposed removal ; but 
such ordinance must be published ‘throughout the county in te 
manner specified in the eighteenth section of this chapter, thirty days 
at least before the said pollis taken. The said poll shall thereupon 
be taken at the election mentioned in such ordinance, and the result 
ascertained in like manner as in the case of elections for township or 
county officers. The ballots used in voting for and against the pro- 
posed removal shall be the same pieces of paper used for voting for 
officers at the said election, and there may be. printed or written 
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thereon the words “For removal” or “ Against removal,” or any 
other words that will show the intention of the voter. If it appear 
thereby that not less than three-fifths of the voters of the county 
who voted on the question are in favor of the proposed removal, the 
board of supervisors shall then proceed, at the expense of the county, 
to acquire the necessary land and provide proper buildings and 
offices at the proposed new county seat, and to dispose of the land 
and buildings before used. But the county seat shall not be deemed 
actually removed in law until such time as the board, by ordinance, 
so appoint or declare; a copy of which ordinance shall be certified 
by the clerk of the board to the clerk of the house of delegates, 
whose duty it shall be to cause the same to be printed and bound 
with the acts of the succeeding session of the legislature. 


Conveyances, &c., to or for a county, construction of. 


30. No words in any devise or conveyance of real estate to a county 
or the supervisors thereof, or in any contract for the conveyance of 
real estate to a county or the supervisors thereof, expressing the pur- 
pose for which such real estate is devised, conveyed, or sold, or is to 
be used, shall limit or impair the power of the said supervisors to dis- 
pose thereof absolutely or use the same for another purpose, unless 
it be expressly declared in such instrument that whenever the said 
real estate shall cease to be used for the purpose or in the manner 
therein specified, it shall revert to the former owner, his heirs or 
assigns. : 

31. Every devise or conveyance of, or contract to convey, land 
within the limits of a county, hereafter made in any manner to, or 
in trust for, or for the use or benefit of, such county, its people or 
inhabitants, shall have the same effect as if made to the supervisors 
of such county by their. corporate name. 


Disputed boundary lines, how settled ; compensation to surveyors, ete. 


32. Whenever a doubt shall exist or dispute arise as to the boun- 
dary line between any two counties in this state, it shall be lawful 
for the supervisors of said counties to appoint not less than three nor 
more than five commissioners for each county (a majority of those 
appointed for each county being necessary to act), to ascertain and 
establish the true line. But the said commissioners, before proceed- 
ing to ascertain such boundary, shall employ a competent surveyor 
and chain-carrier to run the same, and, with the best evidence which 
they can procure, direct such surveyor where to run and mark the 
same. It shall thereupon be the duty of the surveyor to make three 
plats of the course or courses and distances of the said line, and to 
note particularly such places of notoriety or prominent objects 
through or by which it passes, as in the opinion of a majority of the 
commissioners will best designate the line; and the surveyor shall 
deliver the said plats to the commissioners, who, if they approve, 
shall sign:the same, and return one of them to the recorder of each 
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county, to be recorded in his office, and transmit the remaining one 
to the secretary of the state; and the said plats and descriptions, 
or copies thereof, certified by the secretary of the state or recorder, 
shall be evidence of the said line. The supervisors of each county 
shall pay their own commissioners and recorder, and one-half of the 
compensation of the surveyor and chain-carriers. 


Township lines; formation of new townships. 


33. When the supervisors of a county deem it advisable to change Const. art. vii, 3 
the boundary between two or more townships, or to establish a new E, 1863, p. 
township out of another or two or more townships, or to consolidate ” 
two or more existing townships into one, subject to the. provisions of 
the first section of article seventh of the constitution, they may, by 
an ordinance specifying what is proposed to be done, direct a poll to 
be taken on the question in the several townships which will be 
affected thereby, at the ensuing annual township or general election; 
which ordinance must be published throughout those townships in 
the manner specified in the eighteenth section of this chapter, thirty 
days at least before the poll is to be taken. The said poll shall there- 
upon be taken, and the result ascertained under the regulations pre- 
scribed by law for township elections. The ballots shall be the same 
pieces of paper used in voting for officers at the said election; and 
may have written or printed thereon the words: “For the change of 
boundary,” “Against the change of boundary;” “For the new town- 
ship,” “Against the new township;” “For consolidating,” ‘‘Against 
consolidating;” as the case may bé, or any words that will show how 
the voter intends to vote on the question proposed. If it appear by 
the said poll that a majority of the voters of each township interest- 
ed are in favor of the measure proposed, the supervisors shall then 
provide by ordinance for carrying the same into effect. And the 
surveyor of lands for the county shall make two plats of the several . 
townships as the same are thus altered, on which the new lines shall 
be plainly delineated, with specific descriptions of those lines, noting 
particularly such places of notoriety or prominent objects through 
or by which such lines pass as will best designate the same, and 
shall: submit the said plats and descriptions to the board of super- 
visors. The board may cause the same to be corrected if necessary, 
and when satisfied therewith shall direct the same to be signed by 
the presiding officer and clerk, and one of the said plats and descrip- 
tions to be delivered for record to the recorder of the county (who 
shall record the same in his office), and the other to be transmitted 
to the secretary of the state. The said plats and descriptions, or 
copies thereof certified by the secretary of the state or the recorder, 
shall be evidence of the boundaries of the said townships. The sur- 
veyor of lands and recorder shall be paid their proper fees out of 
the county treasury. Provided, that the board of supervisors of any 
county in which no survey and map has been made as required by 


238 BOARDS oF SUPERVISORS. [Cu. 39. 


law, may change the lines of any township therein, or increase or 
diminish the number of said townships, without submitting the ques- 
tion to a vote of the people as hereinbefore required. 


Places of voting. 


34. The duthority of the supervisors of a county respecting the 


places of voting in such county shall be as prescribed by the sixth 
section of chapter three. 


Condemnation of land for county purposes. 


Acts, of 1863, p. - 85. When the title thereto cannot be otherwise obtained on satis- 

Code Ya, p. 824, factory terms, the supervisors of a county, whether any petition to 

@ 6, eto. that effect shall have been presented to them or not, may order appli- 
cation to be made in their corporate name to the circuit court of the 
county, in the manner specified in the forty-second chapter, for the 
condemnation of the land requisite for any county building or pur- 
pose, or for such roads, bridges, and landings within the county, or 
on the boundary thereof, as they may deem of public utility. 


Roads, bridges, landings, ferries, and mills. 


Const. art. vii, 24. ` 86. The supervisors of every county, subject to the restrictions 

1863, P7671 nrescribed by law, may establish, make, regulate, alter, or discon- 
tinue, from time to time, roads, bridges, public landings, ferries, and 
mills, within the limits of their county. - 

Acts of 1866, pp 37. The interest which belonged to the state on the first day of 

115, ch. 117. 

See 1868, p. 70, July, eighteen hundred and sixty-eight, (whether as owner, or one 

l - of the several owners, or as shareholder or stockholder), in any road 

(including turnpikes and plank roads), bridge, or public landing 
lying wholly or in part within the limits of a county, is transferred 
to and shall continue vested in the supervisors of such county, so 
far as such road, bridge, or public landing is within the said county : 
together with all the rights and powers of the state pertaining 
thereto as such owner, or one of several owners, or as a shareholder 
or stockholder. But this section and the following one shall not 
apply to any railroad, or canal, lock, dam, slack-water, or other 
improvement of a river or navigable stream, or to the suspension 
bridges across the Monongahela river at Fairmont and Morgantown, 
‘or to the Cumberland road, or to the Maryland and Virginia Bridge 
Company, or to that part of the Beverly and Fairmont turnpike 
lying between Webster, in the county of Taylor, and Beverly, in 
the county of Randolph, or to any bridge, toll-house, or other prop- 
erty of that part of said last mentioned road. 

1863, p. 70, 210, 38. The supervisors of a county may acquire, by agreement, con- 

and p O § $e demnation, -or otherwise, and hold, the interest of the owners, share- 

@ 53, holders or stockholders, or any one or more of them, other than the 
state, in any road, bridge, or public landing, so far as the same is 

~ within the limits of such county. 


I 
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39. So far as any road, bridge, or public landing belongs to, or is Acts of 1863, p. 

0, ¢ 10, and p. 
under the care or control of the superyisors of a county, it shall be 179, @ 
their duty to cause the same to be kept in good repair and condi- 17. 
tion; and for this purpose they may, under the restrictions and regu- 
lations prescribed by law, cause the same to be worked and kept 
in repair by those who are liable to work on public roads in the 
county, cause toll-gates to be established, and reasonable and lawful 
tolls to be collected, and appropriate money from the county treasury. 
And when any county acquires the interest of the state or any other 
stockholder in any road, bridge, or public landing under either of the 
two preceding sections, the board of supervisors of such county shall 
have all the powers, rights, and privileges, perform all the duties, 
and be subject to the same liabilities that were vested in, held, exer- 
cised, or required to be performed by or imposed upon the state or 
other former stockholders therein. 


8. 
6, ae 115, ch. 


County subscriptions to works of internal improvement. 


40. When the supervisors of a county deem it desirable to sub- Acts of 1863, p. 
scribe to the capital stock of any joint stock company incorporated by Gis Va, p. 364, 
this state, or by any act of the General Assembly of Virginia which 43 46 to SÈ 
remains in force in this state, to construct a work of internal 
improvement through, by, or near to such county, they may, by ordi- 
nance specifying the company to whose stock it is proposed to sub- 
scribe, and the amount of the proposed subscription, cause a vote to 
be taken upon the question at the several places of voting in the 
county, at the succeeding annual township election or general elec- 
tion for state and county officers; but such ordinance must be pub- 
lished throughout the county in the manner specified in the eigh- 
teenth section of this chapter, thirty days at least before the poll is 
to be taken. The poll shall thereupon be taken and the result ascer- 
tained under the regulations prescribed by law for township elec- 
tions. The ballots used in the said poll shall be the same pieces of 
paper used in voting for officers at the said election, and there may 
be written or printed thereon the words “ subscription,” or “no sub- 
scription,” or any other words that will show how the voter intends 
to vote on the question proposed. If it appear by the said poll 
that not less than three-fifths of the voters of the county who voted 
upon the question of the proposed subscription are in favor of the 
same, the supervisors of the county shall then have authority to 
cause subscription to be made in their corporate name to the stock 
of the said company to the amount proposed, or any less amount, on 
such terms as they may deem advisable, and to provide for the pay- 
ment thereof by county taxation or loans. 

41. The right to the stock subscribed for in pursuance of the pre- ra. 
ceding section, or of any special act of the legislature heretofore or 
hereafter passed, shall be vested in the said supervisors in their cor- 
porate capacity, and they shall have authority from time to time to 
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appoint a proxy to represent the said stock in the meetings and 
elections to be held by the stockholders of the company. The divi- 
dends on such stock shall be collected as the said supervisors may 
order, and paid into the county treasury. 


` 


Noxious animals and weeds; nuisances. 


Acts of 1863, pp 42. The supervisors of a county may, by ordinance, offer reason- 

72, 2 14. 

Code Va, p. 507, able bounties or rewards for the destruction of noxious animals or 

~ ~ Weeds in the county, and provide for the payment of such bounties 
or rewards out of the county treasury. They may alsc provide by 
ordinance for the abatement or removal of nuisances prejudicial to 
the health of the inhabitants in any part of the county, or may, by 
resolution or order, require or direct the abatement or removal of 
any particular nuisance of the kind. 


Contagious or infectious diseases. 


Cia 43, They may, by ordinance, enforce within the county such gen- 
Code ~ Va. p.445, eral regulations as are necessary or proper to secure the inhabitants 
, from epidemic, contagious, or infectious diseases; or, by resolution 

or order, direct in any particular case the adoption of the proper 

measures for that purpose. 


T Diseased animals. 


1863, p. 72, ig 44, To prevent injury from rabid animals, or animals suffering 

1o Vep onder any contagious or infectious disease, they may, by ordinance, 

Acts of 1866, p. 

3, ch. 1. resolution, or order, require such animals, or any class of them, 
within the county, to be removed to, or confined in, an appointed 
place, or to be killed, and their carcasses buried or destroyed, or 
such other measures to be taken as will, in their judgment, be most 
effectual for the purpose. 


Protection.of sheep from dogs. 
Actstof 1863, pp 40. To prevent the destruction or injury of sheep by dogs, the 


boas a p. 507, board of supervisors may require every owner of a dog kept within 
their county to take out a license annually for keeping the same 
therein, and to pay such fee therefor as they may from time to time 
ordain; and the owner or occupier of any house, lot, or farm about 
or upon which any dog may be kept, or permitted to remain, shall, 
for the purpose of this act, be deemed the owner of such dog. When 
the board of supervisors shall have determined to require a license 
from the owners of dogs within their county, it shall be the duty of 
the assessor of such county, under such regulations as the board may 
prescribe, to list all dogs in his county, and return such list to said 
board at such time as may be designated by the board; which list 
shall contain the names of the owners, arranged in alphabetical 
order by townships, and the number of dogs owned by each of them. 
If any person shall conceal his dog, or send him away to avoid list- 
ing, he shall forfeit five dollars, which shall be recoverable before a 
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justice, with costs. Every person, when called upon by the assessor 
for that purpose, shall disclose on oath the number of dogs owned 
by him, or kept or permitted to remain about any house, lot, or farm 
in his occupancy or under his control. Upon the return of such 
list, the clerk of the board of supervisors shall cause notice to be 
posted in at least three public places in each township, requiring the 
owners of dogs therein to obtain from the sheriff a license for keep- 
ing the same, within thirty days from the date of such notice. Said 
clerk shall also deliver to the sheriff a copy of the said list, and take 
his receipt therefor on the original, and upon the payment to him of 
the fee prescribed by the board of supervisors by the owner of any 
dog, the sheriff shall deliver to such owner a receipt therefor, which 
receipt shall be a sufficient license to such owner for keeping the 
number of dogs therein named for one year from the date thereof. 
The license fees so received by the sheriff shall be accounted for by 
him in the same manner as other county levies. And he shall make 
a return to the board of supervisors at the end of each fiscal year of 
the names of ałl persons who have paid such fees, and of such as 
have not done so. Every person who shall keep any dog, as herein- 
before provided, without obtaining a license therefor when required 
by said board, shall forfeit ten dollars for every dog so kept by him, 
which may be recovered, with costs, before any justice having juris- 
diction. All license fees and forfeitures imposed by this act shall 
be paid into the county treasury, and shall constitute a fund, out of 
which owners of sheep destroyed or injured by dogs shall be com- 
pensated for the loss so sustained by them ; and any surplus of such 
fund shall be applied to. the payment of the expenses of the county. 
And every such person who shall permit any dogs so owned.or kept 
by him, and known to him to be in the habit of killing or injuring 
sheep, or other live stock, or of biting or injuring persons, to run at 
large outside of his inclosure, shall be guilty of a misdemeanor, and 
fined not less than twenty dollars for every such offense. 


Fiscal year for county purposes. 
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46. For county purposes, the fiscal year shall begin on and include Acts of 1868, p. 


the first Wednesday in August in each calendar-~year. 


Laying the county levy, and superseding the same. 


47. The supervisors of every county, on the first Wednesday of Ia 


to make up their estimate of the amount necessary to be levied for 
the then current fiscal year, to cover all county debts and liabilities 
payable during such year, including the probable expenditures for 
county purposes, the amount outstanding of unpaid orders on the 
county treasury, and a proper allowance for delinquent taxes, ex- 
penses of collection, and contingencies ; but deducting the money in 
the county treasury applicable to the service of the year, and county 
31 ~’ 


Code Va., p. 307, 
August in every year, or as soon as possible thereafter, shall proceed 23. ce 
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Code Va., p. 309, 
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f 


Td. 37. 
3 Leigh 813. 
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Acts Aa 1868, p. 
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claims, the collection of which during the year may, in their opinion, 
be relied on; which estimate, when approved by the board, shall be 
entered by the clerk in the journal of the meeting. The said super- 
visors shall thereupon levy so many cents on every hundred dollars 
of the valuation of the property taxable in the county, according to 
the last assessment thereof for state taxation, as will cover the esti- 
mated amount necessary to be raised for county purposes during the 
fiscal year. 

48. When an order is made for a levy, the clerk of the board of 
supervisors shall, within two days thereafter, make out and certify 
so many copies thereof as may be necessary, and deliver one of the 
said copies to the officer who, according to law, is to collect such 
levy, and charge the said officer with the amount of the levy in the 


‘ proper account book of the county, and shall also deliver one of the 


said copies to the assessor, or each of the assessors, if there be more 
than one for the county. The assessor (or each assessor) shall imme- 
diately, in the several copies of his land and personal property book, 
extend, in a separate column, what may be due from each person 
by virtue of such levy; and for this additional labor, shall receive 
such compensation from the county treasury as the board deem rea- 
sonable. The officer who is to collect the levy shall, at his own 
expense, make out proper tax bills, as prescribed in section seven- 
teen of chapter thirty. 

49. To an order for a levy, a writ of supersedeas may be allowed 
by the circuit court of the county, or by the judge thereof in vaca- 
tion, within forty days thereafter, on the petition of not less than 
twenty-four persons interested in reversing the said order. Without 
waiting the final decision on such writ, the supervisors may rescind 
such order, and order a levy according to law; or if the court shall, 


_on the hearing, be of opinion that the order is contrary to law, and 


reverse the same, the supervisors may, in like manner, order a levy 
according to law. If money be collected under any such order 
which is afterwards rescinded or reversed, the collecting officer shall 


- forthwith repay the same to the person from whom it was collected. 


If he fail to do so, the amount, with costs, may be recovered of him 


and his sureties, or any one or more of them, by summons before a 
justice, or motion in the circuit court on ten days’ notice. 


Of the county treasury. 


50. The treasury of each county shall be kept by the sheriff 
thereof, who shall be ex officio treasurer of such county; and all 
money collected or received for the use of the county, or belonging 
to the supervisors thereof in their corporate capacity, shall be paid 
to the sheriff, to be kept and disbursed by him for county purposes, 
under the regulations prescribed by law. He also shall have the 
custody and care of the evidences of debt and securities for money, 
certificates of stock, and the like, belonging to the supervisors, and 
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shall attend to the collection of the same, and the interest and divi- 
dends accruing thereon; and, when necessary, cause proper proceed- 
ings to be instituted to enforce the payment of any money due to 
the supervisors. If there be no sheriff in any county, the officer 
charged with the collection of the county levy shall, for the time 
being, be county treasurer. 


Accounts to be kept by the clerk of the board of supervisors. 


51. The clerk of the board of supervisors shall keep proper ra. p.94,2 10, 11. 
accounts in the books of his office to show, as far as practicable, at all 
times, the money and claims due to and by the supervisors in their 
corporate capacity, or which are to be accounted for to the said 
board, In the said books he shall, as provided by the forty-eighth 
section, charge the officer who, according to law, is to collect the 
county levy, with the amount thereof, and credit him with all pay- 
ments made by him according to law, and with his commissions or 
compensation, and such allowance as may be made him by the 
board for delinquents or other cause. He shall keep proper accounts 
on the said books of all claims and securities, and judgments and 
fines, placed in the hands of any officer or person for collection for 
the use of the county. The clerk shall also keep an account of all 
evidences of debt, securities for money, certificates of stock, and the 
like, belonging to the supervisors and placed in the hands of the 
sheriff. 
Reports of sheriff ; settlement of his account. 


52. The sheriff shall, from time to time, make to the board of 1a p. 93,28, 9. 
supervisors such reports as they may direct, respecting his receipts- 
and disbursements, and the state of the treasury; or any other 
matter committed to his charge, or pertaining’ to the finances of the 
county. But at the end of the fiscal year, he shall render to them, - 
whether specially required or not, a full statement of his account for ` 
that fiscal year, showing the balance due by or to him at the com- 
mencement of the account, the amount of money collected by him 
during the year, and from what sources, and the date and amount 
of every county order paid, and to whom it was paid, together with 
such other particulars, if any, as the board may by ordinance, reso- 
lution, or order specially require. And the board, or a committee 
thereof, or a commissioner appointed for- that purpose, shall, without 
delay, examine the said account, and compare the same with the 
county orders paid by him which he shall produce. When the 
board, on such examination or the report of their committee or 
commissioner, is satisfied that the account-is correctly stated, they 
shall cause the county orders included in such account to be can- 
celed, but so as not to render them illegible, and to be then filed 
away and preserved in the office of their clerk; and shall enter a 
minute of the settlement on their journal, showing the balance found 
due by or to the sheriff, and the date up to which his account was 
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settled; and shall cause a copy of the said minute, certified by the 
clerk, to be delivered to the said sheriff, or shall cause a proper 
receipt to be given him for the county orders so surrendered up and 
canceled. 

Publication of financial statement. 


Acts of 1865, p, 53. The board of supervisors of every county, within four weeks 
eee after the beginning of each fiscal year, shall cause to be published 
throughout the county, in the manner specified in the eighteenth sec- 
tion of this chapter, an account of the receipts and expenditures of 
the county during the previous fiscal year, arranged under distinct 
heads, and a specific statement of the debts of the county, showing 
the purpose for which each debt was contracted, the time when it 
becomes due, and up to what time the interest thereon has been paid. 


In what cases orders may be drawn on the county treasury. 


Acts of 1863. p. "54, No order shall be drawn on the county treasury unless author- 

93, 94, 2 9. : i mee . 
ized by special resolution, order, or appropriation of the board of 
supervisors entered on their journal; except that when any bond, 
note, or written evidence of the debt of the supervisors of the county, 
or any instalment of interest thereon, is payable; or where money is 
directed by law or ordinance to be paid at fixed times or intervals, 
as in the cases of officers entitled to an annual salary payable quar-~ 
terly; the president and clerk of the board, without such special 
resolution, order, or appropriation, may make and deliver to the per- 
son entitled thereto an order on the county treasury for any sum so 

` due and payable. 


Form of the orders; by whom signed; presentation and payment thereof. 


55. All orders of the supervisors of the county treasury shall be 
in form or effect as follows: 


No. . Š County, (date) 

The sheriff ia pay to A. B., or order, the sum of dotia 
and cents, allowed by edal appropriation passed on the 
day of , 18—, after deducting therefrom the amount of all 


state, county, and other taxes and levies in his hands for collection 
against the said A. B. C D——,, President. 
E E—, Clerk. 
Or, instead of the words “allowed by special appropriation passed 
on the —— day of , 18—,” there may be inserted therein, 
according to the fact, the words “for county bond due,” “for inter- 
est due,” or “for quarter’s salary,” or other words specifying a law- 
ful cause for such order; and no such order shall be rendered invalid 
by a defect of form. The clerk shall sign the order, and present it 
- to the president, who, if the same be correct and properly authorized 
according to the provisions of the preceding section, shall affix his 
signature thereto, and it shall then be delivered to the person enti- 
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tled thereto, and shall be paid by the sheriff when presented to him 
properly endorsed, if there are funds in his hands applicable to the 
payment thereof after deducting the taxes and levies mentioned 
therein. Any attempt by the sheriff to evade or hinder such pre- 
sentation shall be deemed an actual presentation of the order for 
the purposes of this chapter. 

56. No money shall be paid by the sheriff out of the county treas- 
ury, except upon an order signed by the president “and clerk of the 
board of supervisors, and properly endorsed as aforesaid, or upon 
judgment or decree as provided in the sixtieth section of this chapter. 


Interest and damages on county orders. | 


57. If, when an order is presented to the sheriff, there are no funds 
to pay the same, the person entitled to ‘receive the sum of money 
specified in such order may require the sheriff to endorse thereon, or 
write across the face thereof, the words “ presented for payment,” 
with the proper date, and sign the same; and the order, if it was 
due at the time of presentment, shall in such case be payable with 
legal interest from the said date. But if the sheriff, having funds to 
pay the same, fail to pay any county order properly endorsed, when 
presented to him during business hours by a person entitled to receive 
the money therein specified, if the same be then due and payable, or 
fail to pay any judgment or decree against the supervisors of the 
county for a sum of money due and payable, when a copy thereof, 
properly certified, is so presented, he and his securities, and the per- 
sonal representatives of such of them as are dead, shall be liable to 
the person entitled to receive the money due on the said county 
order, judgment, or decree, for the whole amount due thereor at the 
time of such presentation, with legal interest on such amount from 
that time until payment, and ten per®cent on the same amount as 
damages. 

Claims against the county; how presented. 
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58. Every person having a claim or demand against the supervi- acts of 1863, p. 


sors of a county shall file with the clerk thereof an account or state- 
ment of the same, fully setting forth the items; and where the claim 
or demand is for services for which no rate or compensation is fixed 
by law or ordinance, the number of days occupied in such services. 
The clerk shall present such account or statement to the board at 
their first meeting thereafter, who shall, after examination and con- 
sideration of the same, allow the whole or such part thereof as they 
may deem just, or disallow the whole. 


No suit to be brought against the county, except on claims disallowed. 


59. No suit shall be brought against the supervisors of a county ta. p. 69,2 4 


in their corporate capacity for any demand for a specific sum of 
money founded on contract, except an order on the county treasury, 
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until such demand has been presented to the board and been dis- 
allowed by them in whole or in part. But if they neglect or refuse 


` to act on such demand, by the close of the first meeting after that at 


which it is so presented, or of the second meeting after it is filed with 
the clerk pursuant to the preceding section, or delivered to the pres- 
ident or any member of the board for presentation thereto, it shall 
be deemed to have been duly presented and disallowed. 


Judgment against the county ; when execution may be issued. 


60. When a judgment or decree for a sum of money is rendered 
against the supervisors of a county in their corporate capacity, a 
copy thereof, certified by the clerk of the court by which it was ren- 
dered, shall have the effect of an order on the county treasury from 
the time the sum therein mentioned is due and payable; and no 
execution shall be issued thereon, except by special order of the 
court, or of the judge thereof in vacation, or upon its being shown 
to the clerk of the said court by affidavit that such copy was pre- 
sented to the sheriff without obtaining payment, or that the said 
sheriff has evaded or hindered such presentation. 


Enforcing payment of claims by mandamus. 


61. The lands, buildings, furniture, and books belonging to the 
supervisors of a county in their corporate capacity, and used for 
county purposes, shall not be subject to execution or other process; 
but when any demand against the said supervisors has been disal- 
lowed by them in whole or in part, or any order on the county treas- 
ury, or judgment or decree for a sum of money against the said 
supervisors, has been presented to the sheriff without obtaining pay- 
ment, or the sheriff has evagled or hindered such presentation, it 
shall be lawful for the person entitled to the money due on such 
demand, order, judgment, or decree, to petition any court having 
jurisdiction, or a judge thereof in vacation, for a writ of mandamus 
to be directed to the persons constituting the board of supervisors of 
the said county, commanding them to provide for the payment of 
such money, by and out of the next county levy to be made in their 
county, or show sufficient cause why they should not be compelled 
to do so; which writ shall be returnable as the court or judge 
awarding the same may order. Upon the said writ such proceed- 
ings shall be had as are prescribed by law in other like cases; and 
the court, (but not the judge in vacation,) may, if the case justify 
it, award a peremptory mandamus directed. to the persons, (who 
shall be named therein,) constituting the board of supervisors at the 
time such peremptory writ is awarded, and compel them to provide 
in the next county levy to be thereafter made, for what shali appear 
to be due to the said complainant, with interest and costs; or the 
said court, in its discretion, may make an order for a specific levy 
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of so many cents on every hundred dollars valuation of the prop- 
erty taxable in the said county according to the latest assessment 
thereof for state taxation, as shall be at least sufficient, after making 


a reasonable allowance for delinquencies, to pay the amount due the ~ 


complainant with interest and costs, including the expenses of assess- 
ing and collecting such levy; and the said court may also, in its 
discretion, give such directions as may seem. to it necessary and 


_ proper respecting the assessment of such specific levy, and the time 


when the collection thereof shall be commenced and completed. The 
sheriff or collector of the county shall collect the said levy, and after 
paying out of the same the amount due the complainant with inter- 
est and costs, and retaining his own commission for collecting, shall 
account for the balance, if any, to the board of supervisors. In 
relation to such levy, the sheriff or collector shall have the same 
powers, and he and his sureties, his and their personal representa- 
tives, shall be liable in the same manner and to the same extent as 
for other county levies. To any judgment or order of a circuit 
court, under this section, a writ of error or supersedeas may be 
granted on like principles and rules as in other cases. 


Process and notices against a county, how served. 
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62. Process and notices against the supervisors of a county in Ia. p, 69,36. 


their corporate capacity may be served by delivering a copy thereof 
to the president or clerk or any. three members of the board. 


Competency as witnesses or jurors. i Q 


63. In any suit or proceeding in which the supervisors of a county ya, 


are interested, no person shall be incompetent as a witness by reason 
of his being an inhabitant of the county or liable to county levies, 
or a member of the board of supervisors; nor shall any one be 
incompetent as a juror because he is an inhabitant of the county or 
liable to county levies. 


Prohibition and mandamus. 


64, The circuit court of any county may by writ ef prohibition 
prevent the board of supervisors of such county from exercising any 
jurisdiction or authority which is not conferred on them by law, or 
necessary and proper for carrying into execution the powers so con- 
ferred; and may by writ of mandamus enforce the performance of 
any legal duty of the board. But in such cases, a writ of error or 
supersedeas may be granted on like principles and rules as in other 
cases. 


Recovery of fines for the use of the county. 


65. When a fine, pecuniary forfeiture, or penalty is imposed by Ia. p. 96,18 14. 


any lawful ordinance of the supervisors of the county, it shall be for 
the benefit of the said supervisors in their corporate capacity, unless 
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otherwise provided ; and may be recovered in the corporate name of 
the supervisors, as follows: if limited to an amount not exceeding 
ten dollars, by warrant or summons before a justice having jurisdic- 
tion; if not so limited, by action of debt, action on the case, or 
motion on thirty days’ notice, in the circuit court of the county where 
the offense was committed, or the person liable, or one of the several 
persons liable, resides. Where a statute imposes a fine for the use or 
benefit of a county or the supervisors thereof, the same shall be 
recoverable, unless otherwise specially provided in the manner pre- 
scribed by chapter thirty-six. 


Allowances to certain county officers. 


Id. p, 112, ch.96. 66. The supervisors of every county shall allow annually to the 
36, ch. 44, and county officers hereinafter mentioned, for their public services for 
1866, p. 3i, ch which no other fee or reward is allowed by law, such sums, to be 
paid quarterly out of the county treasury, as are deemed reasonable 
by the board, within the limits ascertained by law, that is to say: to 
the sheriff, not less than fifty nor more than`two hundred dollars ; 
clerk of the circuit court not less than fifty nor more than two hun- 
dred dollars; recorder not less than twenty-five nor more than one 
hundred dollars; jailors, not less than thirty nor more than sixty 
dollars; and prosecuting attorney, not less than one hundred nor 
more than six hundred dollars, except that the prosecuting attorney 
of Ohio county shall be allowed annually not less than six hundred 
nor more than twelve hundred dollars. But no extra compensation 
shall be allowed to any public officer after his services shall have 
been rendered ; nor shall the salary or compensation of any public 
officer be increased or diminished during his term of office. 


County maps. 


: 67. It shall be the duty of the board of supervisors in every 
county, when the same has not already been done, to cause two fair 
outline maps or plats of their county to be made by a competent 
surveyor, on which the external boundaries thereof and the division | 
lines of the townships therein shall be plainly delineated. One of 
the said maps shall be filed in the office of the recorder and the 
other in the office of the secretary of the state. 


CHAPTER XL. 


COLLECTION OF COUNTY LEVIES, 


BEC. SEC. 
1. County levies, by whom collected; bonds. 4. Relief against improper levies. 
2. When collection to commence. 5. Delinquent lists of land, how returned, and 
3. Certain sections of-chapter thirty applied to lands sold for county levies. 

collection, etc., of county levies. 6. Commission for collecting county levies, 
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By whom the county levies are to be collected. 


1. The levies laid for county purposes, pursuant to sections forty- Acts of 1863, p. 
seven and forty-eight of chapter thirty-nine, shall be collected by” 
the sheriff or other collector of state taxes for the county. But 
before any collector of the state taxes shall collect the county levies, 
he shall execute a bond, with good security, conditioned according 
to law, in such penalty as the board of supervisors may prescribe. 


When the collection ts to commence. 


2. The collecting officer of every county shall commence his col- 
lection of the county levy on the first day of September, yearly, or 
as soon thereafter as he receives a copy of the assessor’s books. 

3. The several sections of chapter thirty, from the fifth to the 
seventeenth, both inclusive, shall be applicable to county leyies in 
like manner as if the words “county levies” were inserted therein 
in place of the word “taxes,” and “county levy” in place of “tax.” 


Relief against county levies improperly charged. 


4. If any person think that he is improperly charged with a ee 1863, p. 
county levy, or required to pay more than is proper on account of 
the same, he may, within one year from the date of the order 
making such levy, apply for relief to the supervisors of the county ; 
but before such application is acted upon, he must give reasonable 
notice thereof to the prosecuting attorney, whose duty it shall be to 
attend to the interest of the county in the matter. Upon such appli- 
cation, the supervisors shall order the applicant to be exonerated 
from so much as is improperly charged to or required from him, if 
not already paid; or if it be paid, they shall order it to be refunded 
to him. And the collecting officer, upon delivery to him of a copy 
of such order, certified by the clerk or president of the board of 
supervisors, shall obey the same, and the copy shall be a sufficient 
voucher to the officer in his settlement for the county. levy, for the 
amount thereby exonerated or ordered to be refunded. 


Delinquent lists; sale of delinquent lands for county levies. 


ð. The delinquent lists for county levies shall be returned, and 
delinquent lands sold for county levies, as prescribed in chapters 
mae and thirty-one of this act. 


Commission for collecting county levies. 


6. Every sheriff or collector shall be allowed a commission of five 
per cent on the amount of county levies with which he is charge- 
_ able, subject to the deduction mentioned in the sixth section of chap- 
ter thirty of this act, unless the board of supervisors of the county 
prescribe a different compensation, in which case his commission 
shall be as prescribed by said board. 


32 
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Const. art 7, 2 5. 


Code Va., p. 283, 


? 


SERVICE OF PROCESS. 


(Cn. 41. 


CHAPTER XLI. 


CERTAIN PROVISIONS RESPECTING SHERIFFS AND JAILORS; THE SER- 
VICE AND RETURN OF PROCESS; AND PROPERTY EXEMPT FROM 


EXECUTION. 


SEC. 

1. Constables to be designated to serye process 
in certain cases. 

2. Jury ; how summoned in cases where it is not 
proper for sheriff to act. 

8. Powers and liabilities of officer in such cases, 

4, Where process may be executed. 

5. When power of the county may be com- 
manded to aid in the execution of process; 
penalty for disobedience in such cases. 


rt Execution and return of process. 


8. Penalties for neglect of duty and false return. 

9, Judgment under section eight no bar to fur- 
ther prosecution if failure continue; pen- 
alties in such case; remedy of party in- 
jured in such case. 

10. What proof amounts to prima facie evidence 
of receipt of process mailed to officer; how 
such evidence rebutted. 

11. Return of process by mail, when and how 
made by officer; what receipt evidence of 
such return. 

12. Bonds given by persons in custody, not au- 
thorized by law, void. 

18. 


iz} 

15. Civil process not to be executed on Sunday, 
except in certain cases. 

16. When and in what cases orders on county 
{reasury to be received by officer for taxes, 
levies, and militia fines; penalty on officer 
discounting any such order. 

17. Receipt to be given by officer for taxes, 
levies, militia fines, and officer’s fees col- 
lected by him; what receipt must state; 
penalty on officer for failure. 

18. When growing crops, etc., liable to distress 
and levy. 

19. Officer not to make unreasonable distress or 
levy: must provide reasonable sustenance 
for live stock: property distrained or levied 
upon not to be removed out of county; ex- 
ception. 

20. When, where, and what notice of sale of 

property distrained or levied upon must be 

given by officer. 


Who are privileged from arrest, and when. 


SEC. 

21. Mules, work oxen, and horses must be sold 
at court house, unless parties agree other- 
wise. 

22. Sale may be adjourned from day to day, 
when. 

23. Exemption of certain property from distress 
or levy ; in what cases. 

24.) How, and by whom, claim of exemption 

25.) made; proceedings thereon. 

26. Pay of appraisers; by whom made. 

27. Exemption in favor of widow and minor 
children of deceased husband or parent; 
proceedings in such case. 

28. No exemption allowed in certain cases. 

29. Circuit court may set aside appraisement, etc. 

30. Judgments on motion against officers and 

ae their sureties, etc., upon return of process. 


to (Judgments on motion of principal against 
his deputies, etc. 
33. ? 


34. Sheriff to be jailor. 

35. Duties of jailor as to health and comfort of 
prisoners. 

36. Jails must be inspected at least once in each 


year. 

37. Proceedings on report where jailor or super- 
visors are in default. 

38. Jailor must attend court; what persons must 

be received by him into his jail. ` 

39. What jail may be used as jail of court of 
appeals. 

40. What other persons to be received into his 
jail, and when. 

41. By whom jailor to be paid for support of 
prisoners, etc. 


When prisoner committed in one county 
4g { may be confined in jail of another, etc. 
45.) By whom, and when, jailor to be paid for 
46.j prisoners confined on civil process, 

47, Remedy of party making such payment. 

48, How prisoners are turned over by jailor to 
his successor. 


How process may be served when the sheriff is interested. 


1, The board of supervisors of every county shall designate one 
or more constables thereof to serve process and levy executions in 
cases where the sheriff of the county is a party defendant, or is under 


any other disability. 


2. When, from any cause, it is unfit for a sheriff to summon a 


jury, or execute any process or order, (including executions,) such 
jury shall be summoned by some person appointed for the purpose 
by the court, or the judge thereof in vacation; and such process or 
order may be executed by the constable or justice of any township 
in the county to whom it is delivered for execution, or by any person 
appointed for the purpose by the court or the judge thereof in vaca- 
tion. The process or order in such case may be directed to the con- 
stable or justice, or to the person appointed as aforesaid, but the 
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execution and return thereof, if in other respects duly made, shall 
be valid, though it be directed to the sheriff. 
3.-The constable, justice, or person appointed as aforesaid, when 14.222. 

acting under either of the last two sections, shall have the same 
power and liabilities as a sheriff in similar cases, and shall be 
entitled to like fees. And the like redress may be had against such 
constable, justice, or other person, and his sureties, if there be 
any, for any neglect or default in the performance of the duty 
assigned to him, under either of said sections, as could be had against 
a sheriff or his sureties, if such sheriff had been guilty of a like 
neglect or default. 


Where process may be executed. 


4, Every officer by whom any process or order may be lawfully Ia. p. 284, 3 24. 
executed shall execute the same within his bailiwick, or upon any 
river or creek adjoining thereto. 


Of commanding the power of the county. 


5. Such officer may, in case resistance be made or apprehended to 1. 
the execution of such process or order, summon to his assistance, 
either orally or by writing,.so many of the male inhabitants of his 
county of the age of eighteen years or mre, or require the comman- 
dant of any company, regiment, or separate battalion of militia or 
volunteers, to call out such portion, or the whole thereof, to assist 
him, as shall be deemed sufficient for the occasion; and he and those 
assisting him may use such force as shall be necessary or proper to 
overcome any resistance made to the execution of the said process 
or order, and to seize, arrest, and confine the resisters, their aiders 
and abettors, to be dealt with according to law. If any male inhabi- 
tant of the county of the age of eighteen years or more fail to obey 
such summons, or if any commandant fail to comply with such requi- 
sition, the officer shall report the fact to the court from which such 
process or order issued, which court may, in a summary way, after 
notice to the person so reported, adjudge him to be fined or impris- 
oned, or both, as for contempt. Or, if the process or order was not 
issued by a court, the person so failing to obey such summons or 
requisition shall be punished as for a misdemeanor, and to that 
end the officer shall report him to the prosecuting attorney for the 
county. 


Of the execution and return of process. 


6. Every officer to whom any process or order is lawfully deliv- ya; 2r, 
ered for execution shall,‘without avoidable delay, execute the same 
according to the command thereof and the provisions of law, and 
make true return thereon at the proper time and place, stating in 
such return the time and manner of executing the same, or why the 
same was not executed, and shall subscribe his name to such return. 


- 
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Id. p. 285, 3 28. 
3 Call 44. 

6 Munf. 557. 

2 Leigh 560. 


Td. 3 29. 


RETURN OF PROCESS. _[Cr. 41. 


When the service is by deputy, such deputy shall subscribe to the 
return his own name as well as that of his principal. With the 
order or process there shall be returned any-bond taken, and an` 
account of any sale made under the same, specifying therein the 
several articles sold, and the prices thereof. The service of process, 
when person or property is.not to be taken into custody, or it is not 
otherwise specially provided, shall be subject to the regulations con- 
tained in the several sections from thirty-two to thirty-nine inclusive 


_ of chapter fifty. 


7. Such return shall be made to the court, justice, persons, or 
office from which such process or order issued, unless in such process 
or order it is directed to be otherwise returned, in which case return 
thereof shall be made according to such direction. Where a sale is 
made under any process or order, and no particular time for the 
return thereof is prescribed therein or by law, the return shall be 
made within thirty days after the sale. But if no particular time 
be prescribed in the process or order, or by law, for the return there- 
of, and no sale is made under the same, the return shall be made 
immediately after such process or order is executed; or if it be not 
executed, within two months after its date. i 

‘8. Except when the process or order is issued by a justice, any 
officer failing to comply with either of the last two sections shall 
forfeit twenty dollars; and if he make a false return, shall forfeit 
therefor one hundred dollars. 

9. A judgment in a prosecution under the preceding section for 
failure to make proper return of any process or order, or to subscribe 
the return as aforesaid, shall be no bar to further proceedings, if the 
failure be continued; but there shall be a further forfeiture by the 
officer who ought to have made such return, of twenty dollars for 
every month subsequent to the judgment that the failure shall con- 
tinue, until it appear that the return cannot be made; or if it be the 
case of an execution or warrant of distress, until it appear that the 
amount thereof has been paid to the party entitled. Moreover, the 
court to which, or to the clerk’s office of which, such return ought 
to be made may, upon the motion of any party injured, and for his 
use, fine such officer and his sureties, or any one or more of them, or 
any deputy in default, a reasonable sum, and from time to time 
impose on him or them other reasonable fines, not exceeding alto- 
gether, in the case of an execution or warrant of distress, the rate 
of five dollars for every hundred dollars therein mentioned for each 
month that the failure to make such return shall have continued. 

10. Proof that any process or order was put into the post-office, in 
an envelope or cover properly addressed to any officer, and that the 
postage thereon was paid, shall be prima facie evidence of the receipt 
thereof in due course of mail by the officer to whom it was so 
addressed; and this evidence may be furnished by the receipt taken 
at the time the process or order was put into the post-office, from the 
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postmaster, his deputy or clerk, and the certificate of a justice of 
the acknowledgment of the receipt before him. But such evidence 
may be rebutted by the oath of the officer to whom such process or 
order was so addressed, that he did not himself receive the same, 
and believes that it was not received by any of his deputies. 


11. A sheriff or other officer may transmit by mail (the postage Ia. 


thereon being prepaid), any process or order which came to his 
hands from beyond his county, with his return thereon, in an 
envelope or cover, properly addressed to the officer to whom or 
whose office such return ought to be made; and the receipt taken at 


the time from the postmaster, his deputy or clerk, certified as afore- 
said, shall be evidence that the process or order, and return, were 
transmitted as aforesaid. 


Bonds taken for persons in custody; when void. 


203 


12. No officer, by color of his office, shall take any obligation, 1a. p. 284,2 28. 


otherwise than is directed by law, of or for any person in his custody. 
If he does, the same shall be void. 


Privilege from arrest. 


N 


13. Voters, and members of the legislature, shall be privileged Const. T 


from arrest, as prescribed by the third section of article three, and 
the thirty-second section of article four, of the constitution. 


14. The following persons shall also be privileged from arrest Code Va., p. 284, 


under civil process, except for an escape, to wit: a judge, grand 
juror, or witness, required by lawful authority to attend at any court 
or place, during such attendance, and while going to and from such 
court or place; officers and men, while going to, attending at, and 
returning from any muster or court martial which they are law- 
fully required to attend; persons attending funerals, and ministers 
of the gospel while engaged in performing religious service in a 
place where a congregation is assembled, and while going to and 
returning from such place. Such privilege shall only be on the days 
_ of such attendance, and: an additional day for every twenty miles 
traveled in going and returning. 


Civil process not to be executed on Sunday. 


15. No civil process or order shall be executed on Sunday, except ta. 


in cases of persons escaping from custody, or where it may be 
specially provided by law. 


Of payments made to, and receipts given by, officers in certain cases. 


16. Every officer shall receive, at par value, in payment of taxes, Ia. p. 285, 2 30. 


county levies, militia fines, er officers’ fees which he has to collect, 
any order on the treasury of his county which is due and payable, 
providing the person offering the same in payment be the party 
entitled thereto. And any such officer who shall discount, or 
directly or indirectly purchase any such order at a discount, shall 
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forfeit five times the amount of such discount, one-half of which 
shall go to the person entitled to the order at the time of such dis- 
count, and the other half to the county. 

Id. 2 31. 17. Every officer shall deliver to each person who pays him, or 
from whose property he makes taxes, county levies, militia fines, or 
officers’ fees, a receipt for all that is so paid or made, with a state- 
ment showing how much thereof is for taxes, how much for levies, 

- how much for militia fines, and how much for officers’ fees, and also 
the bills for such fees. Any officer failing herein shall forfeit to such 
person five dollars. 


Of distraining, or levying and selling. - 


Id. p. 286, 2 82. 18. No growing crop of any kind (not severed) shall be liable to 
distress or levy, except Indian corn, which may be taken at any 
-time after the fifteenth day of October in any year. 
Id. 3 35, 36. 19. The offcer shall in no case make an unreasonable distress or 
- levy. For horses or any live stock distrained or levied upon, he 
shall provide sufficient sustenance while they remain in his posses- 
sion. Nothing distrained or levied upon shall be removed by him 
out of his county, unless where it is otherwise specially provided. 
Id. 2 37. 20. In any case of goods or chattels which an officer shall distrain 
Acts of 1863, p. ‘ . 7 
55, ch. 55. or levy upon, otherwise than under an execution or order issued by 
a justice, or under an attachment, and in any case of goods or chat- 
tels which he may be directed to sell by an order of a court or judge, 
unless such order prescribe a different course, he shall fix upon a 
time and place for the sale thereof, and publish notice of sale at least 
ten days (or, if the goods and chattels be mules, work oxen or horses, 
at least twenty days), by posting the same at the door of the court 
house of his county and some other conspicuous place near the resi- 
dence of the owner, if he reside in the county. At the time -and 
place so appointed, the officer shall sell to the highest bidder, for 
cash, the said goods and chattels, or so much thereof as may be 
necessary. 
n ons Code, p. 21. If such goods and chattels be mules, work oxen, or horses, 
they shall be sold at the court-house of the county. or corporation, 
- between the hours of ten in the morning and four in the afternoon. 
The sale shall be on the first day of the term of the circuit court 
thereof next succeeding the publication of notice of sale as aforesaid, 
or on the second Monday of some month; except when the parties 
shall, in writing, authorize the officer to dispense with the provisions 
of this section, in which case the sale shall be according to the pre- 
ceding section. 
22. When there is not time on the day appointed for any such 
sale to complete the same, the sale may be adjourned from day to 
day until it shall be completed. 


Of personal estate exempt from distress or levy. 
Acts of 1864,p. 28, Any husband or parent residing in this state may set apart 
17, ch. 29, 31 : : 
his personal estate not exceeding two hundred dollars in value, to be 
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exempt from execution or other process, in all cases where the cause 
of action arose out of contract, except as hereinafter provided. 

24, When a debtor claims personal estate as exempt by this chap- 1a. 2, 
ter, he shall deliver to the officer holding the execution or other pro- 
cess, a list by separate items of all the personal estate owned or 
claimed by him, including money, bonds, bills, notes, claims, and 
demands, with the residence of the person against whom the said 
bonds, bills, notes, claims, and demands are, and shall verify such 
list by affidavit. He shall also deliver to such officer a list, by 
separate items, of the property he claims as exempt. If the hus- 
band be absent, or incapable of acting, the claim may be made, the 
list delivered, and the affidavit made by the wife, with the same 
effect as if made by the husband. If the creditor, his agent or 
attorney, demand an appraisement thereof, two disinterested house- 
holders of the neighborhood shall be chosen, one by the debtor, and 
the other by the creditor, his agent or attorney, and these two, if 
they cannot agree, shall select a third; but if either party fail to 
choose an appraiser, or the two fail to select a third, or if one or 
more of the appraisers fail to act, the officer shall fill the vacancy. 

25. The appraisers shall forthwith proceed to make a list, by sepa- 14.23. 
rate items, of the personal estate selected by the debtor, to the value 
of two hundred dollars as near as may be, affixing to each item the 
value they may agree on, and annexing to the list their affidavit to 
the following effect: “ We solemnly swear that to the best of our 
judgment, the above is a fair cash valuation of the property therein 
described ;” which affidavit shall be signed by two appraisers at least 
and be certified by some person authorized to administer oaths. 
The list shall be delivered to the officer holding the execution or 
other process, and be by him annexed to and made part of his 
return; and the property therein specified shall be exempt from 
levy and sale, and the other personal estate of the debtor remain 
subject thereto. The officer shall also annex, to make part of his 
return, the first list specified in the twenty-third section; and in 
case no appraisement be required, he shall return the second list men- 
tioned in said section in like manner. And any officer who shall 
sell any property so claimed as exempt, after the provisions of the 
twenty-third section have been complied with by the debtor or his 
wife, shall forfeit to such debtor three times the value of the prop- 
erty so sold, which forfeiture may be recovered in any court having 
jurisdiction in the case. 

26. The appraisers shall each be entitled to fifty cents, to be paid ta, p.1s, 3 4. 
by the creditor if it appear that the property claimed by the debtor 
as exempt did not exceed two hundred dollars in value; otherwise 
to be paid by the debtor. ` 

27. After the death of a husband or parent residing in this state, his 1a. 3 5. 
widow or minor children, or such of them as there may be, may se- 
lect personal estate of the deceased not exceeding two hundred dollars 
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in value, and hold the same exempt from execution or other process 
for any debt contracted or liability arising out of contract incurred 
by the deceased in his life time. But the personal representative or 
any creditor of the deceased may have the personal estate so selected 
appraised as prescribed in the last three sections, and with like 
effect; and no greater amount than two hundred dollars of the per- 
sonal estate of the deceased shall be exempt by virtue of this and 
the four preceding sections; and if, during his life time, he had 
himself set apart personal estate to be exempt from execution and 
other process, the same shall -be subject thereto after his death, so far 
as it is not selected as aforesaid by his widow and minor children, 
or such of them as there may be. 
Id. p. 21, 317. 28. No exemption claimed under the five preceding sections, or 
i00 ch 89.” P any of them, shall affect or impair any claim for the purchase money 
1d. p.145, ch. 118. oF the personal estate in respect to which such exemption is claimed, 
or any claim for work or labor performed in a family as a domestic, 
or any voluntary lien on such estate given by the owner thereof, or 
any proceeding for the collection of taxes or county or township 
levies, or any debt created for funeral expenses, or any claim where 
the debtor is removing or about to remove his property out of this 
state with intent to defraud his creditors. 
Acts of 1864, p 29. The circuit court of the county or judge thereof in vacation, 
pee on motion of any person aggrieved, may set aside any appraisement 
made as aforesaid, and order a new appraisement to be made and 
returned, and appoint appraisers for that purpose, and make such 
order respecting the costs as may be deemed just. 


Of judgments on certain motions against officers and their deputies. 


Acts of 1863, pp 980. If any officer, or his deputy, shall make such return upon any 
ete va, p. 287, order, warrant, or process issued by a court, or the judge or clerk 
Gone 534, 536, thereof, as entitles any person to recover money from such officer by 
9 Leigh Sor action, the court to which, or to the clerk’s office of which, such return 
is made, may on a motion on behalf of such person give judgment 
against such officer and his sureties, and against his and their per- 
sonal representatives, for so much principal and interest as would at 
the time such return ought to have been made be recoverable by 
such action, with interest thereon at the rate of not less than six 
nor more than fifteen per cent per annum, (as the court may deem 
proper,) from that time until payment. Where such return is by a 
deputy, there may also be a like motion and judgment against such 
deputy and his sureties, and against his and their personal represen- 
tatives. 
1a. 241. 31. Where any deputy of a sheriff or collector shall commit any 
2 reigh 8 16. default or misconduct in office for which his principal, or the per- 
10 peish ESL sonal representative of such principal, is liable, or for which a judg- 
ment or decree shall be rendered against either, such principal, 


or his personal representative, may on motion obtain a judgment 
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‘against such deputy and his sureties, and their personal representa- 
tives, for the full amount for which’such principal, or his personal 
representative; may be so liable, or for which such judgment or 
decree may have been rendered. But no judgment shall be rendered 
by virtue of this section for money for which any other judgment or 
decree has been previously rendered, against such deputy or his 
sureties, or their personal representatives. 


32. When any judgment or decree shall be obtained against a 14.242. 


sheriff or collector, or his sureties, or their personal representatives, 
for or on account of the default or misconduct of any such deputy, 
and shall be paid in whole or in part by any defendant therein, he 
or his personal representative may, on motion, obtain a judgment or 
decree against such deputy and his sureties, and their personal repre- 
sentatives, for the amount so paid, with interest thereon from the 
time of such payment, and five per cent damages on said amount. 
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33. Any motion under either of the two preceding sections. may Id. p. 288, 2 48. 


be made in the circuit court of the-county in which the default or 
misconduct of the deputy occurred or was committed. 


The sheriff to be jatlor. 


34. The sheriff of every county shall be keeper of the jail thereof. xa. p. 289, 2 6. 


Regulations for the health and comfort of prisoners. 


35. The jailor shall cause all the apartments of his jail to be well Code Vay p. 289, 


whitewashed at least twice in every year, and have the same prop- 
erly aired and always kept clean. He shall furnish every prisoner 
with wholesome and sufficient food, and with a bed and bedding 
cleanly and sufficient, and have his apartment warmed when it is 
proper. In case of the sickness of any prisoner, he shall provide 
for him adequate nursing and attendance, and if there be occasion 
for it, and circumstances will permit, shall confine him in an apart- 
ment separate from other prisoners. In no case shall a jailor permit 
the use of ardent spirits in his jail, except when prescribed by. a 
physician. 
Annual inspection of jail. 


36. The circuit court of every county shall annually, or oftener, ra, g 4. 


if deemed necessary, appoint three persons, one of whom shall be a 
physician, to inspect the jail of, such county. The judge shall 
administer to them the following oath: “ You shall truly report to 
the court, as to the jail in this county, the size thereof, the number 
of its apartments, and its state and condition; whether it is secure, 
sufficient for those who may, be confined therein, and such that con- 


victs may be kept in apartments separate from each other and from - 


the other prisoners ; whether every apartment is so constructed that 

it can be kept comfortable; whether it is kept in constant and ade- 

quate repair, and supplied with the furniture and; other things neces- 
33 
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sary 5 and if not, in what it is deficient. You shall also diligently 
examine and truly report whether or not the jailor has, during the 
last twelve months, faithfully performed the duties required of him 
by the thirty-fifth section of the forty-first chapter of the code, and 
if not, in what respect he has failed to perform the same.” The said 
inspectors shall be furnished for their guide with a copy of the said 
oath, and of the said section. If they make a report which fails in 
any respect to conform to said.oath, it shall be recommitted to them 
until they fully repert upon all the said matters. ; 

Td. gib. 37. If it appear to the circuit court, by such report or other evi- 
dence, that the jailor has in any respect failed to perform his duties, 
the said court may in a summary way, after summoning him to 
show cause against it, fine him not exceeding thirty dollars. And if 
it appear that the supervisors of the county have in any -respect 
failed to perform their duty in relation to the said jail, the court 
may direct the prosecuting attorney to proceed against them for 

‘ such default, by writ of mandamus, in the name of the state. 


Whom the jatlor is to receive. 


Id. p. 200, 27. 38. The jailor of every court shall attend it during its session, be 
amenable to its authority, and obey its orders. He shall receive 
into his jail all persons committed by the order of such court, or of + 
a judge thereof, or justice of any township in the county, or under 
process issuing from such court, and all persons committed by any 


lawful authority. 

Td. 2 6, 39. The jail of any county in which the supreme court of appeals 
may sit may be used as a jail for the said court. 

Td, 212. 40. The jailor of any county or corporation shall receive into his 


jail any person committed thereto under the authority of the United 
- States, and keep him safely according to the warrant or precept of 
commitment, until he shall be discharged under the laws of the 
United States. But no person arrested on civil process shall, under 
this section, be committed to any other jail than that of the county 
within which such person may reside or be found. 
Id. p. 291, 8 18. 41. The jailor shall, for the support of any such prisoner, be paid 
by the United States, or the creditor at whose suit’ he is in custody, 
and for a failure of duty as to any such prisoner, shall be liable to 
the United States, or such creditor, in like manner as in the case of 
a prisoner committed under the authority of the state, he would be 
paid by, or be liable to, the state or a creditor. 


When persons committed in one county may be confined in jail in a 
different county. 


Td. p. 200, 2 9. 42. When a county is without a sufficient jail, or its jail is to be 
removed, rebuilt, or repaired, the circuit court thereof may adopt as 
its jail, the jail of another county, until a sufficient jail is obtained 
by building or repairing. And persons committed, or to be commit- 
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ted, to the jail of the a mentioned county, at or after such adop- 
tion, and before a sufficient jail is so obtained, shall be conveyed to 


the jail so adopted. 


43. In the recess of the court, and before the jail is adopted under za. 10. 


the preceding section, any two justices may, by warrant, direct any 
person committed or to be committed to the jail of such county, to 
_ be conveyed by the officer in whose custody he may be, to some other 
jail to be designated in the warrant. 


44. The keeper of any jail so adopted or designated shall, as to 14.211. 


the persons so conveyed thereto, be the jailor of the county from 
which the said persons were so conveyed, until he shall, by proper 
authority, be ordered to discharge the said persons, or deliver them 
over to the sheriff of the county from which they were so conveyed. 


How the jailor is to be paid for persons confined under civil process. 
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45. The party at whose instance any person is confined in jail 14, p. 201,214 


under any civil process, or if he be confined in more than one case, 
the party at whose instance he was first taken, shall be responsible 
to the jailor for the fees chargeable on account of such confinement. 

46. Payment shall be made at the end of every thirty days of ra. 15. 
such confinement, of the fees so chargeable. If such payment be 
not made, the jailor may, on motion to the court of any county for 
which he is jailor, after notice to the said party, his personal repre- 
sentative, attorney, or agent, or by action before any justice having 
jurisdiction, obtain judgment against said party, or his personal 
representative, for the amount of said fees, with interest thereon 
from the time payment ought to have been made. Upon the execu- 
tion on such judgment, the clerk or justice shall endorse that no 
security is to betaken. And if on an execution returnable in not less 
than thirty days, the officer to whom the same is directed shall return 
that he cannot make the amount thereof, the jailor may discharge 
the person so confined. But any jailor may demand of the creditor 
or person at whose instance any person is about to be committed to 
his jail on civil process, a bond, with sufficient security, for the pay- 
ment of all the jail fees chargeable on account of such confinement, 
and upon the failure to give such bond, may refuse to receive such 
person into his jail. 

47, Any party to whom payment may be made of the fees charge- ra. 216, 
able to him, may, upon motion to the court of such county, or by 
action before any justice having jurisdiction, obtain judgment against 
the person who was so confined, or his personal representative, for 
the amount so paid, with interest thereon from the time of such 
payment. < 


How prisoners are turned over by a jailor to his successor. ` 


48. An indenture between a jailor quitting office and his suc- 5, ait. 
cessor, or an entry upon record in the circuit court of the county, 
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setting forth the names of the several prisoners turned over, at the 
time of the former’s quitting office, to his successor, with the causes 
of their commitment, shall be sufficient to discharge the former from 
all suits for any escape that shall happen afterwards. 


CHAPTER XLI. - 


OF THE TAKING OF LAND WITHOUT THE OWNER’S CONSENT, FOR 
PURPOSES OF PUBLIC UTILITY. 


fe] 


NP OP © p pe 


SEC. 
. Private property not to be taken for public | 11. How such commissioners selected; vacan- 
use without compensation, etc. — cies, how filled. 
. Aaa where Tand made to circuit court of i3 f Duties and powers of commissioners. 
If land lies in different counties, application | 14 
may be made in either. to >Report of commissioners. 
. Against whom proceedings to be instituted. | 16. 
. Application must be in writing; what must | 17. Confirmation of report. 
be stated therein. 18. Payment of compensation reported; its 
. Notice of application, how given and what effect. 
to contain. 19. When report may be set aside or recommitted. 
. Notice must be served on guardian or com- | 20. Payment after report set aside; its effect. 
mittee of person under disabili etc.; | 21. : 
when guardian ad litem to be apwainted: oo, | Subsequent report and proceedings thereon. 
his duties and compensation. 23. Money paid into court, how disposed of. 
. When further notice may be required. 
. Order to be made where owner accepts the | to }Costs of proceedings. 
sum offered for the land; effect of order, etc. | 27. 
10. Commissioners to be appointed to appraise 


property. 


w 0 


In what case private property may be taken for public use. 


1. Private property shall not be taken for public use without just 
compensation ; nor then, unless such taking has been authorized by 
statute. 


To whom the application must be made. 


Cede Va, p324, 2. In any case in which real estate may lawfully be taken for a 


purpose of public utility, application may be made to the circuit 
court of the county in which the estate is situated, to appoint com- 
missioners to ascertain a just compensation to the owners of the 
estate proposed to be taken. E 

3. If a tract lie partly in one county and partly in another, the 
application in relation thereto may be made in either county. 


Against whom the proceedings may be instituted. 


4. The proceeding may be instituted jointly against all the owners 
of the real estate proposed to be taken, lying within the county, 
including tracts lying partly therein and partly in an adjoining 


. county ; or it may be instituted against the owners of one or more 


parcels. 


What the application is to state. 


5. The application must be in writing, describing with reasonable 
certainty the real estate proposed to be taken, and stating, (so far as 
they are known to the applicant,) the names of the owners of each 
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parcel and the nature of their respective interests. If there are any 
liens on such real estate, created by-judgment, deed of trust, or 
otherwise, or conflicting claims thereto, the petition shall state the 
nature and amount of such liens and claims, and the names and 
residence of the persóns holding the same as far as they. are known. 
It must also state the purpose to which the said estate is intended to 
be appropriated ; and may state the sum of money which the appli- 
cant is ready to pay therefor to the owner of each parcel. 


Notice of the application. 


6. Of such application, ten days’ notice shall be served on the said Ia. 3 7. 


owners, claimants, and persons holding liens, and the notice may be 
given either before the application is presented or- afterwards. But 
where the owners of all or any part of the real estate proposed to be 
taken, or the persons holding such liens or conflicting claims, or any 
of them, are not in the county, or are unknown to the applicant, the 
notice as to them, instead of being thus served, may be given by 
advertisement containing (by reference to a plat filed for the purpose 
in the recorder’s office, or otherwise,) a specific description of the 
property in which they are interested that is proposed to be taken, 
and stating the purpose to which it'is intended to be appropriated, 
and the time and place at which a hearing will be asked for upon 
the said application; which advertisement must be published at least 
once a week for four weeks successively in some newspaper printed 
in the county, or if none be printed therein, then in some newspaper 
. of general circulation in the county ; and must also be posted at the 
front door of the court house of the county four weeks at least before 

the hearing. 
f Parties under disability or unknown. 


7. If an owner or person holding such lien or claim be under dis- 
ability, and there be a guardian or committee for him, such guardian 
or committee shall be notified ; but if there be no guardian or com- 
mittee, or if any such owner or person be unknown, the court shall 
appoint a guardian ad litem to defend their respective interests; and 
may direct the expenses of such guardian ad litem, including a 
reasonable docket fee, to be fixed by the court, but not to exceed 
twenty dollars, to be taxed in the costs and paid by the applicant. 


When further notice may be required. 
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8. On the hearing, if it appear that there is any person who ought Ia. p. 369, 25. 


to be notified of the proceeding, to whom proper notice has not been 
given, the court shall make an order staying the proceeding until 
proper notice has been given to such person. 


When the owner accepts the sum offered. 


9. Ifthe applicant has stated in his application the sum of money 
he is ready to-pay to any owner for his interest in the real estate, or 
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any parcel thereof, proposed to be taken, and such owner, not being 
-under disability, consent to accept the same, and there be no lien on, 
or conflicting claims thereto, the court shall make an order that, on 
such payment being made, the interest of the said owner shall be 
thereby transferred to the applicant; and a copy of such order, with 
the receipt of the said owner for the money, written or annexed 
‘thereto, shall operate as a conveyance, with special warranty, and 


may be acknowledged for record, and recorded in like manner and 
with like effect. 


Appointment of commissioners. 


10. But, except in the case specified in the preceding section, upon 
its appearing that proper notice has been given, and that the case is 
one in which the applicant has lawful right to take private property 
for the purposes stated in the application, upon just compensation, 
five disinterested freeholders shall be appointed commissioners, to 
ascertain what will be a just compensation to the person entitled 
thereto, for each parcel of real estate proposed to be taken. No 
person shall be deemed interested, or incompetent to act as commis- 
sioner, by reason of his being an inhabitant of the county, town- 
ship, or town on behalf of which the application was made, or 
holding property therein. 

11. The appraisement shall be made as follows: thirteen disinter- 
ested freeholders shall be nominated by the court, of whom the 
applicant may strike off four or any less number from the list, and 
the defendants, or such of them as appear or are represented, may 
also strike off four or any less number, and after eight names are 
stricken from the list, the remaining five shall be the commissioners. 
But where there is no appearance for the defense, or the defendants 
who appear or are represented do hot agree as to any one or more 
of the names to be stricken off on their behalf, or the right to strike 
off any one or more names is waived on the part of either the appli- 
cant or defendant, or from any cause the full number shall not be 
stricken off by the parties, the names or additional names, as the 
case may be, to be stricken from the list in order to reduce the num- 
ber to five, shall be ascertained by lot, under direction of the court. 
Vacancies shall be filled, and any commissioner for good cause 
shown may be removed by the court. ~“ 


Duties and powers of the commissioners. 

12. Before entering upon the discharge of his duties, each commis- 
sioner shall take an oath before some person authorized by law to 
administer the same, that he will honestly and impartially perform 
his duties as such commissioner to the best of his skill and judg- 
ment; which oath shall be certified by the person administering the 
same, and filed with the papers of the case, in the office of the clerk 
of the court. 

13. Any four of the said commissioners may act in the absence of 


+ 


~~ 
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the other, and any one of them may sign and issue subpænas for 
witnesses in like manner as a justice, and with like effect; and may 
swear any witness who appears before them, that the evidence which 
he will give relating to the matters to be reported upon by the said 
commissionets, shall be the truth, the whole truth, and nothing but 
the truth. They may adjourn their sessions from time to time as 
shall be necessary; and any person interested may attend in person 
or by attorney, produce and examine witnesses, read depositions duly 
taken and other proper evidence, and be heard, if he require it, in 
support of his rights, according to the usages and rules of law. 


Report of the commissioners. 


14. As to each tract, the commissioners, after viewing the same, I& 210. 
and hearing any proper evidence which is offered, shall ascertain 
what will be a just compensation to the person entitled thereto for 
so much thereof as is proposed to be taken, and for damage to the 
residue of the tract, beyond the peculiar benefits to be derived in 
respect to such residue from the work to be constructed, or the pur- 
pose to which the land to be taken is to be appropriated, and make 
report to the following effect: ‘We, the undersigned, commissioners 
appointed by the circuit court of county, by an order madeon ~ 
the — day of , on the application of —— , respectfully 
report that, having been first duly sworn, we have viewed the real 
estate owned by —— ——, mentioned in the said application, and 
are of the opinion that will be a just compensation for so 
much of the said real estate as is proposed to be taken by the said 
applicant, that is to say: (Here describe the part to be taken, so as 
to identify the same with reasonable certainty, which description may 
be by reference to a plat annexed to the report, or in any manner 
that would be sufficient in a conveyance); as well as for damage to 
the residue of the said real estate beyond the peculiar benefits which 
will be derived in respect to such residue from the work to be con- 
structed (or from the purpose to which the part to be taken by said 
applicant is to be appropriated). Given under our hands, this —— 
day of 

15. The report shall be signed by at least four of the commission- 
ers, and forthwith returned to the clerk’s office of the court, to be 
filed with the papers of the case. 

16. When the proceeding is instituted jointly against the owners 
of different tracts, a separate report shall nevertheless be made as to 
each tract; and such reports may be made at different times, and a 
separate hearing had upon each report, which shall be confirmed, 
recommitted, or set aside, upon its own merits or defects, 


Confirmation of the report. 


17. When such report has been returned, unless good cause be 14!p, £25, 2 11. 
shown against it, or it be defective or erroneous on its face, the court 
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shall confirm the same,-and order it to be recorded on the -chancery 
order-book of the.court; but the said court may, nevertheless, if it 
seem proper, refuse to hear the case upon the said report until notice 
of such hearing be given to the parties interested, their agents or 
attorneys, or any one or more of them, as the court may order. 


Payment of the compensation reported ; its effect. 


18. At any time within twelve months after the report has been 
confirmed and ordered to be recorded, the sum so ascertained, with 
legal interest thereon from the date of the report until payment, 
may be paid by the applicant to the persons entitled thereto, or into 
court. Upon such payment, the title to that part of the land so 
paid for shall be absolutely vested in fee simple, except that in case 
of a turnpike or other road (not including, however, a railroad), the 
right of way only shall be so vested. 


Report set aside or recommitted. 


19. If good cause be shown against the report, or if it be defective 
or erroneous on its face, the court, as may seem to be proper, may set 
it aside, or recommit it to the same commissioners for further report, 
or other commissioners may be appointed in the manner hereinbefore 
provided, with or without further notice, as the court may order. 
If the commissioners report their disagreement, or fail to report 
in reasonable time, other commissioners may in like manner be 
appointed. And so again from time to time as often as may be 
necessary. 


Payment after the report is set aside, &e.; its effect. 


20. After such report has once been made, though it be set aside, 
recommitted, or new commissioners appointed, the applicant, upon 
paying into court the sum ascertained by such report, with legal inter- 
est thereon from the date of the report until payment, may, notwith- 
standing the pendency of further proceedings, enter upon, take, and 
use for the purpose specified in the application that part of the land 
in respect to which such payment is made. And no order shall be 
made, or any injunction awarded, by a court or judge, to stay him in 
so doing, unless it be manifest that the applicant is insolvent, or that 
he or his officers, agents, or servants are transcending their authority, 


or that such interposition is necessary to prevent injury which can- 


not be adequately compensated in damages. 


Subsequent report. 


21. When, after such payment into court as is mentioned in the 
preceding section, a subsequent report is made which is confirmed 
and ordered to be recorded, if the sum ascertained by such subse- 
quent report exceed what was so paid, and the applicant fail to pay 
the same, judgment shall. þe given against him for the amount of 
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such excess, with legal interest thereon from the date of such subse- 
quent report until payment; but if what was so paid exceed the sum 
ascertained by such subsequent report, the excess shall be paid back 
to the applicant out-of the fund in court, or by the persons to whom 
the same shall have been paid. If the sum ascertained by such 
subsequent report do not exceed the sum ascertained by the former 
report, the party on whose motion the former report was set aside, 
recommitted, or other commissioners appointed, shall pay the costs 
occasioned by such motion, unless such former report was set aside, 
recommitted, or other commissioners appointed on some other ground = 
than that of insufficiency of compensation. 

22. When judgment is rendered against the applicant, pursuant to 14.215. 
the last section, for any excess ascertained by such subsequent report, 
with interest, the applicant shall thereafter have no right to the pos- 
session of the land until the judgment is satisfied. But from the 
time of such satisfaction by the payment of the money to the per- 
sons entitled thereto, or into court; or from the time of the con- 
firmation of the subsequent report, if no additional compensation be 
thereby ascertained, the title to that part of the land for which such 
compensation has been made shall be absolutely vested in the appli- 
cant in fee simple, except as before excepted in case of a turnpike or 
other road. ) i 


t 


How the money paid into court is to be disposed of. 

23. To enable the court to dispose properly of any money so paid 14.216. 
into court, it may have inquiry made by a commissioner to ascertain 
what persons are entitled thereto, and in what proportions, and may 
direct publication to be made requiring all who are interested to 
appear before the commissioner, that their respective claims may be 
passed upon. Upon report of the commissioner, or from the evi- 
dence before it without such report, the court shall make such dis- 
position of the money as may seem to it right. 


Costs of the proceedings. 


24. If the applicant has stated in his application the sum of Ia. p. 299, 2 16. 
money which he is ready to pay to the owners for any parcel of land 180, st. j 
proposed to be taken, and it appear by a report confirmed and 
ordered to be recorded, that he is entitled to take the said parcel for 
the purpose mentioned in bis application, without paying any greater 
compensation therefor, he shall be adjudged his costs in respect to 
the said parcel, out of the compensation to be paid therefor to the 
said owners. 

25. In cases not otherwise provided for, the applicant shall pay 
the costs of the proceedings. 

26. The commissioners appointed to ascertain the just compensa- 
tion to be paid shall be entitled to two dollars each for every day 
they are employed in the performance of their duties, and their own 
ee ia be received as evidence in that behalf. - 
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27. A reasonable docket fee to be fixed by the court, but not to 
exceed twenty dollars, may be allowed to any party, if it seem proper 


to the said court. 


CHAPTER XLII, 


OF ROADS, BRIDGES, LANDINGS, WHARVES, &C. 


SEC. 

1, Every township a road precinct, unless board 
of supervisors otherwise order. 

2. Supervisors may divide township into several 
road precincts, change lines of precincts, 
and increase or diminish the number; pre- 
cincts must be numbered, and boundary 
lines recorded. 

8. No precinct to include incorporated city, 

, town, or village which keeps its streets, 
etc., in order. 

4. Surveyors of roads, when and how elected; 
vacancies in said office, how filled. 

5. Penalty for refusing to serve as such sur- 
veyor; when penalty may be remitted, etc. 

6. Surveyor not required to give bond or take 
oath. 

7 

w Duties of surveyors of roads. 

0. 

11. Penalties for neglect, etc. 

12. Who to work on roads, and for what time; 
supervisors to provide for constructing and 
keeping roads in repair, etc. 

13. Penalties for failure to work on roads, and 
how enforced ; money, how applied. 

14. Residence of person, how determined; no- 
tice, how given. 

15. How certain persons exempted from work- 
ing on roads, etc. 

16. No person who has performed work or paid 
commutation in one precinct to do so in 
another the same year. 

17, Certificate to be given in certain cases for 
overwork ; its effect. 


18 ~ 

to >Powers of surveyor of roads. 

21. i 

E Road tax, how levied and collected.. 


24. Compensation of surveyor of roads. 

25. When supervisors may contract for building 
bridges, etc.; proceedings in such cases; 
tolls may be charged, etc. 

26. May also contract for making roads, etc. 

27. Contract may be made between two coun- 
ties in relation to certain roads and bridges ; 
proceedings in such cases. 

28. When supervisors may subscribe to capital 
stock of road or bridge company. 


SEC. 

29. When and how gates may be erected on, and 
removed from county roads. - 

80. How county road may be discontinued. 

81. What deemed a public road. 

32. When road altered, old one discontinued, etc. 

33. What land may be condemned for public 
landing; how road or landing established 
in incorporated cities, towns, and villages. 

84. Width of bridges and roads; grade of road. 


a How public and private road may be estab- 
38 lished; proceedings in such cases. 


89. What to be done by owner or occupier of 
dam over which road passes ; penalties for 
failure. 


2 How and in what cases wharf, pier, or bulk- 


42. head may be erected. 


43. Exception as to road, bridge, landing, or 
wharf in cities, towns, and villages. 

44.) Right of way by persons owning mineral 

or timber lands, over the lands of others; 

45. how obtained, etc. 

46. What is included in the words “road” and 
“bridge.” 

4T. Penalties for obstructing road, etc. 

48. Penalty for riding faster than a walk over 
bridge; supervisors may prescribe num- 
ber of stock to be driven over bridge at one 
time; penalty for violation of such regula- 
lation. 

. Fines under last two sections; how paid and 

applied. 

. Duty of driver of vehicle on meeting or 
overtaking another. 

51. Horse-racing on public road, etc. 

52. Imposition of fines not to bar actions for 
damages: fines, to whom paid, and how 
applied. 

. Duty of railroads obstructing public road, etc. 

. Penalty on supervisors for neglect of duty 
under this chapter. 

55. Township and municipal corporations liable 
for injuries sustained by reason of public 
road or bridge being out of repair, etc. 

56. Who liable for injuries in case of othet 
roads; what judgments may be enforced 
by mandamus. 


Of road precincts. 


1. Every township in this state shall be a road precinct, unless 
the board of supervisors shall otherwise order. 


2. The supervisors of a county may divide the several townships 
therein into convenient road precincts; and may from time to time 
change the boundaries of such precincts, and increase or diminish 
the number thereof. The precincts in each township shall be dis- 
_ tinguished by consecutive numbers, and the boundary lines thereof 
shall be recorded in the proceedings of the board. 

3. No road precinct shall include any part of an incorporated 
village, town, or city which by the provisions of its charter keeps 
its own roads, streets, and alleys in order, notwithstanding anything 
to the contrary contained in the preceding sections. 


Acts of 1863, p. 
61, g 3, p. 182,3 


Id. p. 180, 312, 
last clause. 
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Election and qualification of surveyors of roads. 

_ 4, The voters of each township, pursuant to the second section of const. art. vii, 32. 
article seven of the constitution, and the fourth section of the third 
chapter of this code, shall annually elect a surveyor of roads for 
each precinct in their township, who is a resident of the precinct. 
Vacancies in said office shall, be filled as prescribed in section five of 
oe four of this act. 

5. If any person elected or appointed such surveyor refuse to 184235. D P 
serve, he shall forfeit twenty dollars; but the supervisors of the 
county may for good cause remit such forfeiture; and a person who 
has served two consecutive terms, may refuse to serve the third, 
without being subject to any penalty therefor. ) 

6. No surveyor of roads shall be Pare to give bond or take any Ia. 238. 
oath of office. 
Certain duties of the surveyors of roads. 


7. Every surveyor of roads shall perform the following duties ra. p. 182, g A. 
within his road precinct, that is to say: he shall superintend the 125. ree 
county roads and bridges, cause the same to be put in good order 
and repair, of the proper width, well drained, and to be cleared and 
kept clear of rocks, falling timber, land slides, and other obstruc- 
tions. He shall cause to be opened and made all new county roads 
and alterations of former roads ordered by proper authority. He ~ 
shall cause to be placed and kept at the fork or crossing of every 
county road a guide board, on which shall be stated in plain letters 
the most noted place to which each road leads. Across every stream 
where it is necessary and practicable, he shall cause to be placed 
and kept a sufficient bridge, bench, or log for the accommodation of 
foot passengers. Where any more important bridge is necessary, 
and it is practicable for him to have it made with the money and 
labor which is at his disposal by virtue of his office, he shall cause 
it to be made safe and convenient, and at least twelve feet broad, 
with a railing not less than three feet high on each side. He shall 
notify, or cause to be notified, all persons who are liable by law to 
work on the roads, of the time and place at which they are required 
to attend for that purpose, and shall direct and superintend their 
work. When a county road is suddenly obstructed at any time of 
the year, by the fall of rock or timber, Jand slide, or other cause, or 
a county bridge is from any cause rendered unsafe, he shall imme- 
diately order out such number of persons liable to work on the roads 
as may be necessary, (notwithstanding such persons may have per- 
formed their full number of days’ work on the roads,) and without 
avoidable delay cause such obstruction to be removed from the road, 
or the bridge to be made:safe. 

8. Every surveyor of roads shall keep an exact account of the Acts of;1863, p. 
number of days’ work done on the roads in his precinct by each *°>?™ 
person liable to work thereon, and shall, if required, make report 
thereof to the supervisors at any time during the year. 


5 Grat. 241. 
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9. He shall also make report to the supervisors annually at their 
“stated meeting in August, of the condition of the roads and bridges 
in his precinct, the amount of money and labor expended thereon 
during the year ending on that day, and the improvements, altera- 
tions, and new works finished during the year, or in progress; and 
shall recommend in such report any improvements, alterations, or 
new works which he thinks ought to be made, stating the probable 
cost thereof. 

10. Every surveyor of roads shall deliver the books, accounts, and 
‘papers pertaining to the office, to his successor, when he shall 

demand the same. If he fail to do so, he shall forfeit not less than 
five, nor more than thirty dollars. And every such surveyor now 
in office shall, at the expiration of his term of office, pay over to 
the township treasurer all the money in his hands by virtue of his 
office, and if he fail to do so, he and his sureties shall be liable for 
such default upon his official bond. 

11. If a surveyor of roads fail to perform any duty required of 
him by law, and there is no other penalty prescribed therefor, he 
shall be liable to indictment, and on conviction thereof shall be fined 
not less than five nor more than thirty dollars for every such offense. 
But he shall not be liable for a failure to perform any duty specified 
in the seventh section, if it appear that the money and labor at his 
disposal by virtue of his office were insufficient to enable him to 
do so. 


- Who to work roads: powers of supervisors: penalties. 


12. Every male person, not under twenty-one nor over fifty years 


Code Va., p. 301- j s í : ; 
2326,28. : Of age, who resides in any road precinct, and is not a pauper, having 


Acts of 1867 


170, ch. 132. ° ™ had at least three days’ notice, shall, between the first day of April 


i 


and the first day of November in each year, attend in person or by a 
sufficient substitute, with proper tools, and work on the county road 
in such precinct, under the direction of the surveyor thereof, at such 
places and on such days during the said period as the said surveyor 
may appoint, at least two days, if that number be necessary. And 
the board of supervisors of every county in which the said two days’ 
work shall be insufficient to open, construct, and keep in good repair 
the roads and bridges thereof shall prescribe, by ordinance, the 
manner in which the same shall be done, after expending thereon 
the two days’ work aforesaid; whether entirely by a tax on prop- 
erty, entirely by labor, or partly by tax and partly by labor; and 
they shall prescribe, provide for, and lay a sufficient amount of tax, 
or labor, or both, as the case may be, to open, construct, and keep in 
good repair the roads and bridges in their county during each year. 
Every person required by the supervisors under the provisions of 
this section to work on roads shall perform such additional number 
of days’ work thereon as may be prescribed by such ordinance. 


jae, Pe 18. If any person fail to perform the labor required of him by 
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the preceding section, he shall pay to the township treasurer one dol- Code Va, p. 302, 
lar and fifty cents as a eommutation for each day’s service; and he oe 
shall be deemed to have so failed, if, having attended at the place © 
and day appointed, he refuse to obey any reasonable direction of the 
surveyor, or spend the time in idleness or inattention to the work 
assigned him. It shall be the duty of the surveyor to report to the ° 
township treasurer every such failure, and said treasurer shall collect 
all-sums of money which have become payable as aforesaid; and if 

any such sum be not paid within ten days after such failure shall 

have been so reported, it may be recovered, with costs, of the person 

so failing, at the suit of the treasurer, before any justice having juris- 
diction. All money received by a treasurer under this section, atter 

the payment, of costs, shall be applied to the construction, improve- 

ment, and repair of roads and bridges in the precinct where the 
failure oecurred. 

14. For the purposes of the twelfth section, the residence of any Acts of 1863. p. 
person who has a family shall be held to be where his family resides, °2* 15 1% @** 
and if he have no family, where he boards. The notice required by 
that section may be given by the surveyor in person or by any per- 
son under his direction, and may be served on the person liable to 
work as aforesaid, or by leaving a written notice at his residence; 
and, except in the last case, the notice may be either oral or in l 
writing. í 

_15. The surveyor of roads for any precinct, with the ap proval of Ia. 317, ` 
the supervisor of the township, may exempt from working on the 
roads in his precinct any person they think unable to perform such 
work, and at the same time unable to pay the commutation. Such 
exemption must be in writing, and shall not continue in force longer 
than one year from the date thereof. 

16. Any person who has performed the work required by the Ia. 2 16, last 
twelfth section, or paid the commutation therefor, in any year in a 
one road precinct, shall not, if he remove into another precinct, be 
required, during the same year, to work on the roads or pay com- 
mutation therein. 

17. If any person, under the direction of the surveyor, perform ra. p, 184, 38, 
more labor on the county roads of his precinct in any year than is 
due from him, the surveyor shall give him a certificate, specifying 
the amount of extra labor so performed, which certificate shall be 
received, for the amount specified, in discharge of any labor or road 
tax within the same precinct due in any subsequent year from the 
person to whom such certificate was given. 

Certain powers of the surveyor of roads. 

18. The supervisors of‘the county may authorize the surveyor of code Va., p. 302, 
any road precinct therein to hire so many laborers as, with those 
liable to work on the roads in such precinct, and the money applica- 
ble thereto, will suffice'to put and keep the county roads and bridges 
therein in good order, and open and make such new county roads 
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and alterations as may be ordered by proper authority. They may 
also authorize him to purchase powder for the removal of obstructions 
in the roads; and tools and implements, to be preserved and trans- 
ferred from one surveyor to another as the supervisors may direct. 
The surveyor shall return a particular account, on oath, of all 
expenses so incurred, as also of the expenses of placing and keeping 
up guide boards as before mentioned, and such account, when audited 
and allowed by the board, shall be paid out of the county treasury. 

19. Whenever it may be necessary to have wagons, carts, ploughs, 
or scrapers, draught oxen or horses, for making or repairing any 
county road or bridge, the surveyor may hire the same by agreement 
with the owner; or if he cannot so obtain the use thereof, may 
impress such of them as shall be necessary, with their gear. The 
surveyor, in either case, shall allow a fair compensation to the 
owner for the use thereof; and if the surveyor and the owner do not 
agree as to the amount, each shall choose a freeholder of the town- 
ship, and the two so chosen’may, if necessary, select a third to 
ascertain what would be a fair compensation to the owner for the 
use, of the said property. The sum so agreed on or ascertained 
shall be paid by the township treasurer out of any money in his: 
hands applicable thereto. ~ 

20. The surveyor of any road precinct may take from any con- 
venient lands so much wood, stone, gravel, or earth- as may be neces- 
sary for constructing or repairing any county road or bridge in such 
precinct; and may, for the purpose of draining any such, road, cause 
a ditch to be cut through any land adjoining the same. But such 
wood and other articles shall not be taken from, nor such ditch cut 
through, any lot in a town or city, without the consent of the owner. 
The surveyor shall, if required, allow a fair compensation to the 
owner for the articles so taken, or the damage done by cutting the 
said ditch; but if the surveyor and owner do not agree as to the 
amount, the same shall be ascertained according to the preceding 
section. The sum so agreed on or ascertained shall be paid by the 
township treasurer out of the money in his hands applicable thereto. 

21. The surveyor may change any county road in his precinct 
with the consent of the owner of the land in which such change is 
made, provided such change does not increase the length or grade, 
or require more work to keep the road in repair, or place the same 
on worse ground than it was before such change, or render the said 
road in any respect worse than it was before the change. Any sur- 
veyor who shall make such change otherwise than as prescribed by 
this section shall be guilty of a misdemeanor, and on conviction 
thereof shall be fined not less than ten dollars. 


Road tax, how levied and collected. 
2°}, When the board of supervisors of any county shall decide to 


` levy a tax in pursuance of the provisions of the twelfth’ section, 
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- they shall ascertain, as nearly as possible, the amount of money which 

will be necessary in each township in their county, together with the 
labor required to be performed therein, to construct, put, and keep 
in good repair the roads and bridges in such township, and shall, 
by an order or resolution entered in their journal, direct the town- 
ship treasurer of every township to levy and collect a road tax on 
the real and personal property taxable in said township, at such rate 
as may be specified in such order or resolution, which levy shall be 
made upon the latest assessment thereof for state taxation. If any 
person assessed with any such tax desire to pay the same, or any 
part thereof, in Jabor, he shall work on the county roads or bridges 
“in his township, if the same constitute but one road precinct, at 
such times and places as shall be appointed by the surveyor, or, if 
there be more than one such precinct in the township, at such times 
and places as the supervisor of the township may direct. Provided, 
that in case there be more than one road precinct in the township, 
and there be a necessity for the expenditure of such tax in the pre- 
cinct where such person resides, then such labor shall be performed 
in that precinct. Such labor shall be performed, in all cases, under 
the direction of the surveyor, and the price thereof, when performed 
by an able-bodied man, as the law requires, shall be one dollar and 
twenty-five cents per day, or such other sum as may be fixed by the 
board of supervisors. 

23. When any such road tax is to be levied, the assessor, if the 
same has not already been done, shall make out and furnish to the 
township treasurer a full and perfect list of all property taxable in 
said township, with the valuation thereof, including in such list 
every tract of land the greater part whereof lies in the said town- 
ship, and shall extend the said tax so as to show in one column the 
amount due by each person. For making out and furnishing the 
list, the assessor shall be allowed by the supervisors a reasonable 
compensation, payable out of the county treasury. The township 
treasurer shall collect the said road tax, and all delinquencies in 
respect to any like tax before levied in his township; and may dis- 
train therefor, when the same shall remain unpaid, in like manner as 
the sheriff may distrain for county levies, as provided in chapter 
thirty of this act; or may, in cases where it is proper to do so, sue 
therefor in his own name and official designation before any court or 
justice having jurisdiction. For collecting such road tax, if he duly 
account for, apply, and pay over the same, the treasurer shall be 
allowed out of the same a commission of five per cent on the amount 
with which he is chargeable. All money and labor obtained in any 
township by virtue of this section, after paying costs and expenses 
of collection, shall be applied to the construction, improvement, and 
repair of county roads and bridges, as the board of supervisors may, 
from time to time, order or direct. ; 
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Compensation of the surveyor of roads. 


24. Every surveyor of roads shall be allowed for his services such 
sum as may be fixed by the board of supervisors, not exceeding two 
dollars for every day necessarily employed by him in performing his 
official duties, and his own affidavit shall be received as prima facie 
evidence thereof; and such account, when audited and allowed by 
the board, shall be paid out of the county treasury ; and if he is liable 
to work on the roads, there shall be deducted from his compensation 
two days’ work in every year, and such other number ef days as he 
may be required to work on roads by any ordinance of the board of 
supervisors. ~ 


Certain powers of the supervisors in relation to roads and bridges. 


Acts of 1863, p. 20. When a bridge is necessary within a county or across the 

eae aa n sos, boundary thereof, and it is not practicable for the surveyor of the 

ce road precinct to have it built or repaired with the means at his dis- 
posal, the supervisors of the county may contract for the same or 
any part thereof on such terms as may be agreed upon, and take 
bond and security from any contractor for the faithful performance 
of his contract, and pay for the work in whole or in part out of the 
county treasury, or by issuing bonds or other evidences of debt for 
the same, as may be agreed upon. And to this end they may appoint 
one or more commissioners, or a committee of their own body, to 
advertise for and receive proposals, and may make such other order 
in the premises from time to time as shall be necessary or proper. 
Upon the completion of any such bridge the board may charge and 
receive such reasonable tolls thereon as they may from time to time 
ordain or establish, subject to the right of the legislature or board of 
public works to change the same. 

Id. p. 304,3389 26. In like manner they may contract and pay for making, 
improving, or keeping in order the whole or any part of any county 
road within the county. 

Acts of 1863, p- 27. When it becomes necessary to build or repair a bridge across 

Gode fan p 303, any stream on a line between two counties, or to construct or keep 

e in repair any road, or to connect roads between two counties, the 
supervisors of such counties may enter into such arrangements there- 
for as to them shall seem best; but if they disagree in relation 
thereto, it shall be the duty of the board of supervisors of each 
county to appoint commissioners to meet and arrange the matter ; and 
if they should disagree, they shall call to their aid one or more com- 
missioners from an adjoining county to assist them in their decision ; 
and whenever a decision is arrived at, and is confirmed by the board 

Td. p. 884, 3 38. of supervisors of each county, it shall be binding. If the board of 

5 Call 248,556. supervisors of any county, upon being required to do so, shall fail 
to appoint commissioners, or if either board shall fail in any respect 
to do on its part what should be done towards the work, the remedy 
by mandamus shall lie before the circuit court of the county whose 
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board of supervisors is complained of, on behalf of the board of the 
other county; and the circuit court shall compel the board of super- 
visors complained of to do what ought to be done in the matter. 

28. When any joint stock company incorporated by this state 
shall have been fọrmed to construct a road or bridge wholly or in 
part within any county, the supervisors of such county may sub- 
scribe for, take, hold, and dispose of stock in such company under 
the regulations and subject to the restrictions prescribed in the 
fortieth and forty-first sections of chapter thirty-nine. - 

29. The supervisors of a county may, upon petition, permit gates Acts of 1863, p. 
to be erected across any county road therein, or cause any gate Code Va, p. 300, 
erected across a county road to be removed; but notice of every § Leigh, p. 675. 
petition for that purpose must first be posted at the front door of the 
court house, and at three public places in the vicinity of the gate 
proposed to be erected or removed, at least three weeks before the 
meeting at which such order is made. 

30. The supervisors of a county-may, upon petition, direct any Acts of 1863, p. 
county road or landing therein to be discontinued; but notice of Code S Vas p. 300, 
every such petition must, three weeks at least before it is acted upon, 
be posted at the front door of the court house and at three public 
places in every township in which any part of the said road or land- 
ing may be. Upon such petition, after notice giyen as aforesaid, the 
supervisors shall appoint two or more viewers, or a committee of | 
their own body, to view such road or landing, and report in writing 
whether in their opinion any, and if any, what inconvenience would 
result from discontinuing the same. Upon such report, and other 
evidence, if any, the supervisors may discontinue the road or land- 
ing; taking care in every case of an established post road not to dis- 
continue the same until another has been substituted. But this sec- 
tion shall not apply to any turnpike road which has been or shall be 
transferred to any county by the state. 


Certain general provisions respecting county roads, bridges, and land- 
ings. 

31. Every county road heretofore ‘established and opened pur- Acts of 1868, p. 
suant to law, and which has not been lawfully discontinued or vaca- See’ dots of 1866, 
ted, shall continue as such, subject to the provisions of this chapter, Riso 1867, D. ap 
until properly discontinued; and every road worked as a public 169, chase P 
road, under the direction of a surveyor of roads, shall in all courts 
and places be deemed a public road. The roads, bridges, and public 
landings transferred by the state to the supervisors of the several 
counties in which they are situated shall hereafter be regarded as 
county roads, bridges, and’ landings. 

32. When any road is altered, the former road shall be-discon- Acts of 1863, p. 
tinued to the extent of such alteration, and no further, and the new “’*” 
one established. 


33. Not more than two. acres of land shall be-condemned for any. ta. 
35 Code Va., pe 299, 
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landing. And no road or landing shall be established by the super- 
visors of a county upon or through any lot in an incorporated vil- 
lage, town, or city, without the consent of the council thereof. 

Acts of 1863, pp 04. No bridge, unless it be exclusively for footmen, shall be less 

Cole'Va, p. 298, than twelve feet wide. Every road shall be thirty feet wide, unless 

25. the supervisors of the county order it to be of a different width, 
The grade of any road to be hereafter established shall not exceed 
five degrees, unless specially authorized ' by the supervisors of the 
county. 


Proceedings on petition for the establishment or alteration of a road, 
$ bridge, or landing. 


Acts of 1868, p. 35. When any person desires the establishment or alteration of a 


Code Van 1 > 298, Public road, bridge, or landing in any county, or a private road for 
46,7 his own convenience, he shall petition the supervisors thereof for 


that purpose, setting forth in his petition specifically the nature and 
location of the proposed work; and the supervisors shall thereupon 
(and they may do so without such petition, in any case in which 
they deem the interest of the people of the county requires it), 
appoint two or more viewers, or a committee of their own body, to 
view the ground, and report the advantages and disadvantages 
which, in their opinion, will result as well to individuals as to the 
- public from the proposed work, and the facts and circumstances 
that may be useful to enable the supervisors to determine whether 
such work ought to be undertaken by the county; stating specially, 
in either case, whether it would be necessary to take any yard, gar- 
den, orchard, or any part thereof, or to injure or destroy any build- 
ing; the probable cost of the work in case of a public road; the 
names of the land owners whose property would have to be taken 
or injured ; which of them requires compensation, and the probable 
- amount to which each of them would be entitled. ‘The viewers or 
committee may examine other routes or locations than that proposed, 
and report in favor of the one they prefer, with their reasons for the 
preference. They may employ a surveyor, if necessary, who shall 
be allowed by the supervisors, except in the case of a private road, 
a reasonable compensation, not exceeding two dollars per day, to be 
paid out of the county treasury. A map or diagram of the route or 
location shall be returned with the report. The report may be 
recommitted by the supervisors, with or without special instructions, 
to the same or other viewers or committee. 
Acts of 1863, p 86. Upon the report, if the supervisors be against the proposed 
Code Ta. p.28, establishment or alteration, the petitioner shall pay all costs and 
te B, 200,23 t18., expenses of the proceeding, to be ascertained by the clerk of the 
16, 18. “said court, and recovered, if necessary, by suit in the corporate name 
of the supervisors before any court or justice having jurisdiction. 
But unless the supervisors upon such report decide against under- 
taking the proposed work, they shall appoint a day for hearing the 
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parties interested, and cause notice thereof to be given to the pro- 
prietors and tenants of the property which would have to be taken 
or injured, to show cause against the same. Such notice may be 
served on such of them as are found within the county, and on any 
agent therein of any proprietor not so found, or by posting a copy 
thereof on the front door of the court house for three weeks, and by 


sending another copy by.mail, postage paid, to the post office nearest ` 


his residence, if it be known, as to any party interested who is not 
found in the county. 
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37. At any time, if the supervisors have enough before them to Acts of 1863, p. 
enable them to ascertain what would be a just compensation to the z Call p. 874. 


proprietors and tenants, and such proprietors and tenants are willing 
to accept what the board deems just, the said supervisors, upon such 
acceptance being reduced to writing, and signed by the proprietors 
and tenants, may determine to undertake the work. 


38. Upon hearing the parties interested in an application for a Acts of 1853, p. 


public road, the supervisors shall decide for or against undertaking 
the proposed work on behalf of the county. If they decide in favor 
of the same, and the compensation to be paid to any proprietor or 
tenant be not fixed by agreement, they shall order proceedings to be 
instituted and prosecuted in their corporate name before the circuit 
court of the county, pursuant to the forty-second chapter, to ascer- 
tain what will be a just compensation to such proprietor or tenant 
in the premises, and the board shall lay a sufficient levy for that 
purpose. But when such compensation shall have been so ascer- 
tained, it shall be at the option of the supervisors to pay the same, 
according to the eighteenth section of the said chapter, or to-abandon 
the proposed undertaking. And upon hearing the parties interested in 
„an application for a private road, the board shall grant such private 
road if it be made to appear that the same is necessary to enable 
the applicant to reach and enjoy his own property, and that the 
granting thereof will not entail irreparable injurylupon the party 
through whose land the same willrun. If the granting of any such 
private road shall render any additional fencing necessary, it shall 
only be granted upon the condition that the applicant shall, at his 
own expense, build and keep in good repair all such fences for such 
length of time as he shall use said private road. And upon the 
payment of the damages assessed therefor, and the completion of the 
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fences aforesaid, if any, the applicant, his heirs and assigns, shall . 


have the free use and enjoyment of the said private road to the same 
extent as if it were a public road, so long as he and they shall 
comply with the conditions, if any, upon which it was granted. 


Duties of the owner of a dam across which a road passes. 


39. The owner or occupier of every dam shall, so far as a road Code Va. p. £00, 
passes over the same, keep such dam in good order, at least twelve £ 


feet wide at the top, and also keep in good- order a bridge of like 


+ 
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width over the pier head, flood-gates, or any waste cut through or 
round the dam; and shall erect and keep in good order a strong 
railing on both sides of such bridge or dam. If he fail‘to comply 
with this section, he shall pay a fine for every twenty-four hours’ fail- 
ure, of two dollars. But the fine shall not, in any one prosecution, 
exceed fifty dollars; and where a mill dam is carried away or 
destroyed, the owner or occupier thereof shall not be thenceforth 
subject to such fine, until one month after the mill shall have been 
put into operation. And every owner of a dam hereafter built, 
which dam, by the backing of the water or otherwise, or if any race 
or ditch connected therewith shall materially obstruct any public 
road, shall, whenever it may be necessary for the safe and conve- 
nient crossing of the same, or the pond created thereby, build and 
keep in repair over and across the said dam, pond, race, or ditch, a 
bridge of like kind and description as is hereinbefore specified, and 
for any failure to do so, every such owner or occupier shall be fined 
as hereinbefore provided. 


How wharf, pier, or bulkhead may be erected. 


40. Any person owning land upon a water course may erect a 
wharf on the same, or a pier or bulkhead in such water course oppo- 
site his land, so that the navigation be not obstructed thereby, and 
so that such wharf, pier, or bulkhead shall not otherwise injure the 
private rights of any person. But the supervisors of the county in 
which such wharf, pier, or bulkhead shall be, after causing ten days’ 
notice to be given to the owner thereof of their intention to consider 
the subject, if they be satisfied that such wharf, pier, or bulkhead 
obstructs the navigation of the water course, or so encroaches on 
any public landing as to prevent the free use thereof, may abate 
the same. 

41. Any person desiring the privilege of erecting a wharf at or 
on any public landing may present a petition to the supervisors of 
the county for such privilege; but notice of the petition, or of his 
intention to present the same, must be posted at the front door of the 
court house and three public places in the township in which it is 
proposed to erect such wharf, three weeks at least before the petition 
is acted on. The said supervisors, upon petition and notice, may 
grant such privilege upon such conditions and limitations, and fix 
such rates and charges for wharfage, as they see fit. But they may, ' 
at any time afterwards, upon ten days’ notice to the owner of such 
wharf, or his tenant, revoke such privilege, or alter such conditions 
or limitations, or regulate the rates or charges. 

42. Nothing contained in either of the last two sections shall be 
construed to authorize the erection of any wharf, pier, or bulkhead 
within the limits of an incorporated town, village, or city, without 
the consent of the council thereof. 
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Exception as to roads in towns. 


43. Nothing contained in this act shall be construed to take from 14 249. 


the jurisdiction, charge, or control of the council, trustees, or other 
authority of any town, village, or city, so much of any road, bridge, 
landing, or wharf, as by the laws now in force is under such juris- 
diction, charge, or control exclusively. 


Right of way, etc., to timber and mineral lands. 


T 


44. Any person owning land having timber upon it or containing Acts of 1865, p. 


coal, ore, or other minerals, who desires to obtain a subterranean or 
surface right of way, by railroad or otherwise, under, through, or 
over land belonging to another, or over any railroad, canal, state or 
county road, for the purpose of mining for such minerals, or convey- 
ing such timber or minerals to market, or for the purpose of drain- 
ing any coal or mineral lands under, through, or over lands belong- 
ing to another, or who desires to obtain land on or near a railroad, 
navigable stream, or publie road, for a place of deposit, sale, and 
shipment of such timber or minerals, may make application there- 
for, pursuant to the forty-second chapter, to the circuit court of the 
county, and the proceedings thereon had shall conform to the said 
chapter. 


45. The report of the commissioners appointed pursuant to the Ia. 


said forty-second chapter to ascertain the just compensation to be 
paid for the property to be taken or injured for thé purpose men- 
tioned in the preceding section shall not þe confirmed and-ordered 
to be recorded by the court, unless from such report and the evi- 
dence in the case the court is of the opinion that the purpose for 
which the property is to be taken is of public utility, nor then, if it 
appear that the mansion house of any person, or the yard, garden, 
or orchard pertaining thereto, or any mill, warehouse, factory, store, 
or shop, railroad, canal, state or county road, will be materially 
injured; and upon payment of the compensation so ascertained, 
within the time and the manner prescribed by the eighteenth section 
of the said chapter, a right of way only shall be vested in the appli- 
cant, not to exceed fifty feet wide in any case, except as to the land 
condemned for such place of deposit, sale, and shipment (which 
shall in no case exceed one acre), as to which the title shall be 
absolutely vested in the applicant upon such payment. When the 
right is so vested in the applicant to cross any railroad, canal, state, 
county, or other road, he shall, at his own expense, make and 
arrange the said crossing so as not to interrupt, or in any wise inter- 
fere with, the free use of phen railroad, canal, state, county, or other 
road. 


Offenses relating to roads, bridges, etc. 


46. In the following sections of this chapter; unless a different Code va, p. 491, 


construction is required by the context, the word “road” includes 
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any state or county road, turnpike, or road owned by a company, or 
person, and the Cumberland road ; and the word “bridge,” any state 
er county bridge owned by a company or person. 

4T. Any person who shall kill a tree and leave it standing within 
the distance of fifty feet from a road; or without lawful authority 
shall knowingly and willfully break down, destroy, injure, or obstruct 
any bridge or any bench or log placed aeross a stream for the accom- 
modation of: travelers; or destroy, injure, deface, or alter any guide 
board, mile stone, or mile post; or obstruct or injure any road, or 
any ditch made for the purpose of draining a road, shall be guilty of 
a misdemeanor, and on conviction thereof shall be fined not less than 
ten nor more than fifty dollars. T 

48. Any person who shall drive or ride on or over a bridge faster 
than a walk shall be fined five dollars. The board of supervisors of 
any copnty may prescribe by ordinance what number of stock of 
any kind may be driven over any bridge within their county at any 
one time, but in every such case they shall cause a printed copy of 
such ordinance.to be kept posted in a conspicuous place at every 
bridge to which the same is applicable. Every person violating any 
such ordinance posted as aforesaid, or who shall tear down, alter, or 
deface the same, except when ordered by such board to do so, shall 
be guilty of a misdemeanor, and on conviction thereof shall be fined 
not less than ten nor more than fifty dollars. 

49. The fines incurred under the last two sections shall, in the 
case of a county road, bridge, or work, be to the supervisors of the 
county, and be paid and applied as provided in the fifty-second sec- 
tion; in the case of a road, turnpike, or bridge owned by a company 
or person, shall be to such company or person; and in the case of 
the Cumberland road or any state work, shall be to the state. 

50. Any driver of a vehicle meeting any other vehicle on a road 
or bridge shall seasonably drive to the right if the width thereof 
will permit, so that they may pass each other without interference. 
And when a vehicle is overtaken by another vehicle the driver of 
which desires to pass the other, the driver of the former, upon being 
informed of such desire, shall bear to the right, and the driver of the 
latter to the left, until the latter shall have passed. Any driver fail- 
ing to do so shall forfeit two dollars. 

51. If any horse race be run on any public road or bridge, the 
rider of any horse in such race, the owner of any such horse if he 
consent to the race, and every person who shall bet on such race, 
shall be fined not less than ten dollars. 

52. No fine imposed by this chapter shall bar any action for dami- 
ages or breach of contract. Except where it is otherwise specially 
provided, all fines imposed shall be to the supervisors of the county 
and be paid to the treasurer of the township in which the offense was 
committed, to bê applied to the construction, improvement, and 
repair of county roads, bridges, and landings in such township, and 
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it shall be the duty of such treasurer to attend to the calie 
thereof. 

53. Every railroad company heretofore or heréafter incorporated 
which has, by. the building of their road or otherwise, obstructed, or 
shall hereafter obstruct any public road, shall, as far as possible, put 
the road so obstructed in as good condition at every crossing of said 
railroad as it was before the obstruction. | 

54, Ifa board of supervisors willfully fail or refuse to perform any 
duty required of such board by this chapter, every member of said 
board so failing or refusing shall be guilty of a misdemeanor, and 
upon conviction thereof shall be fined not less than ten nor more 
than fifty dollars. 

55. Any person who sustains an injury to his property or person 
by reason of a public road or bridge being out of repair may recover 
all damages sustained by him by reason of such injury, in an action 
on the case brought in any court of competent jurisdiction against 
the township in which such road or bridge is. The summons in 
such case shall issue against the township by name, and may be 
served on the supervisor, clerk, or treasurer thereof. If judgment 
be for the plaintiff in any such suit, the board of supervisors of the 
county in which such township is shall without delay levy upon the 
taxable property of said township a sufficient amount to pay such 
judgment, in the manner provided in the twenty-second section of 
this chapter. The amount so levied shall be collected by the town- 
ship treasurer as other township levies are collected, and it shall be 
the duty of such treasurer to pay such judgment from the proceeds 
of such levy as soon as he receives a sufficient amount for that pur- 
pose. Provided, that if such road or bridge be in any incorporated 
city, town, or village and under the jurisdiction of the corporate 
authorities thereof, then such recovery may be had against such 
corporation. And it shall be the duty of the proper authorities of 
such corporation to levy and collect a sufficient tax to pay the j udg- 
ment in such case, and to pay the same as soon as such tax is 
collected. 

56. Any person who may be injured as aforesaid by reason of a 
turnpike road or bridge belonging to any company or person, or to 
any county in its corporate capacity, being out of repair may 
recover all damages sustained by him by reason of such injury, in 
the manner prescribed in the preceding section, against any such 
company, person, or county, or against the lessee for the time being 
of any such road or bridge. Any judgment against a township, 
city, town, village, or county, under this or the preceding section, 
may be enforced by the circuit court by writ of mandamus. 
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How ferries established. 24. Dams and other obstructions to water cour- 
5. ses, when deemed a nuisance, etc.; certain 
6. No ferry to be established within half a mile penalties in relation thereto. 
of another, except on the Ohio river: pen-| 25. When obstructions may be removed from 
alties for ferrying contrary to law. water course by supervisors. 
7. When person may lawfully ferry others in} 26. Power to abate nuisance heretofore reserved 
his own boat. to legislature continued, etc. 
8. Forfeiture to owner of ferry for unlawful | 27. When water course declared a public high- 
ferrying in certain cases. way no dam, etc., to be allowed therein: 
9. Proprietor of ferry must have a good land- supervisors may declare stream a pnblic 
ing; may ferry in both directions. highway; no obstruction allowed in water 
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12. Penalty on proprietor for failure. 28. Effect ‘of two preceding sections; proceed- 
Rates of ferriage, and how and when ings against owner of dam in case of his 
14, posted. failure to build or keep his dam in the 
15. Ferries from another state not to ferry per- manner required by order of court or 
sons from this state in certain cases. board of supervisors, etc. 


29 
: . +s ; : Condemnation of lands for mill dam, and 
n i Toll bridges; provisions in relation thereto. e proceedings in relation thereto, etc. 


ʻ20. Proprietors of ferries and bridges may de- 37. ao toll; his duty in relation to grind- 


mand tolls in advance; penalty for de- 
manding illegal tolls. 

21. Penalty for failure to pass any person over 
bridge or ferry in a reasonable time. 


ing. 
38. When miller may be released from grinding 
anything but wheat, etc. 


Former ferries to continue; discontinuance of ferry by disuse. 


1. Every ferry established and not discontinued before this chap- 
ter takes effect may continue to be kept; and the rates of ferriage 
at every such ferry shall be according to the laws heretofore appli- 
cable thereto, so far as the same are not altered by or under some 
provision of this chapter, or some act of the legislature hereafter 
passed, But if any such ferry, or any ferry that may be hereafter 
established, be disused for two years and six months, and any part 
of said time be after this chapter takes effect, it shall, by reason of 
such disuse, be ipso facto discontinued. 


How a ferry may be established. 


2. A person desiring to establish a ferry across any water course, 
whether it be a stream bounding the state or not, who owns or has 
contracted for the use of land at the point at which he wishes to 
establish the same, may present his application for the privilege to 
the supervisors of the county, or of either of the counties, in or 
from which he desires to establish such ferry. But notice of the 
application having been presented, or of the intention to present the 
same, must be posted at-the front door of the court house, and three 
other public places in the township in or from which such ferry is 
proposed, three weeks at least before the application is acted upon. 

3. The supervisors, after notice has been given as aforesaid, shall 
appoint two or more viewers, or a committee of their own body, to 
view the place and report the advantages and disadvantages which, 
in their opinion, will result, as well to individuals as the public, 
from the proposed ferry, and the facts and circumstances that may 
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be useful to enable the supervisors to determine whether the ferry 
ought to be established or not. The expenses -of the proceeding 
shall be ascertained by the supervisors and paid by the applicant. 
When proper, they shall cause notice of the pendency of such appli- 
cation to be given, in such manner as they may direct, to the parties 
interested, or any of them, 

4. Upon such -report, and any other proper evidence, the super- Id. 214. 
visors may reject the application, or may, unless the water course at 
such place be the division line between two counties, grant leave to 
establish said ferry, and prescribe the number of hands and the 
number and kind of the boats to be kept, and the rates of ferriage for 
persons and things at the same. 

5. If, however, the said water course be such division line, and the 14. p. 374, 2 16. 
supervisors be of opinion that the application ought to be granted, 
they shall certify to the supervisors of the other county such opinion, 
with the number of hands and the number and kind of boats, and 
the rates of ferriage which they deem proper at the same. The 
applicant may then apply to the supervisors of such other county, 
after notice therein as prescribed in the second section, and said 
supervisors, upon the report already made, and any other proper 
evidence, may reject the application, or grant the same on the terms 
prescribed by the other board. 


No ferry, or ferrying, allowed within half a mile of an established 


ferry, ete. 


6. No board of supervisors shall grant leave to establish over a IA, p. 315, 2 25. 
water course a ferry within half a mile of any other ferry legally T Grat, 205, 251 
established over the same water course, except on the Ohio'river. If 
within that distance of a ferry so established over any water course, 
any person who had not, before the first day of May, eighteen hun- 
dred and forty, obtained lawful authority to do so, shall keep a ferry 
over the same water course, or keep a boat with a hand generally 
ready to carry any person, horse, carriage, wagon, or cart over the 
same, and shall actually carry any person or any such thing, whether 
for reward or not, over the said water course, every person so offend- 
ing shall, for each month during any part of which the same may 
have been done, forfeit to the proprietor of the ferry so legally 
established two hundred dollars. When any association of persons 11 Leigh 521, etc. 
is formed for the purpose of defeating or evading the provisions of 
this section, every member of such association shall be subject to the 
said forfeiture. Ferries over the Ohio river may be established at 
any place the board may determine. 

7. The preceding section shall not be construed to prevent a per- Code Va, p. 375, 
son not a member of any such association from going across any 
water course in his own boat, or taking therein his own property, or 
the members of his own family, or persons in his employment; nor 


to prevent a merchant or miller, not a member of such association, 
36 
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from carrying across a water course in his own boat, without reward 
therefor, any person bona fide engaged in the actual transportation 
to or from his store or mill, of grain, timber, or other produce. 

8. In the case of a water-course over which there is a lawfully 
established ferry, if any person, his horse or carriage, be unlawfully 
transported for reward over such water-course, within half a mile of 
any such ferry, the person so transporting the same shall forfeit 
twenty dollars to the proprietor of such ferry over the said water- 
course as is nearest to the place of such transportation. 


Ferry landings: privilege to ferry in both directions. 


9. The proprietor of every ferry shall have a convenient wharf or 
landing, made so as to be firm and dry. And he may ferry over 
persons or things from the point to which, as well as from the point 
from which, the ferry is established, and receive therefor the rates 
established at such ferry. 


Boats and hands to be kept at ferries. 


10. If any person to whom leave may be hereafter granted to 
establish a.ferry shall not, within six months, have at such ferry 
the number and kind of boats, and the number of hands prescribed 
by the order granting such leave, he shall not, after the said six 


_ months, have any rights under said order. am 


11. The proprietor of every ferry shall keep at the same the num- 
ber and kind of boats, and the number of competent hands pre- 
scribed by the order under which such ferry has been or shall be 
established ; and the supervisors: of the county or counties in or 
from which any ferry has been or shall be established may from 
time to time change the order as to the kind of boats and the num- 


- ber of boats and hands, and the proprietor shall govern himself 


accordingly. 
Penalty on proprietor for any failure to PET with the law. 


12. If the proprietor of any ferry fail in any respect to comply 
with any section of this chapter, the supervisors of any county in or 
from which such ferry is established may adjudge and declare all 
his privileges in respect to such ferry at an end, after first causing 
the said proprietor to be summoned to show cause against such 
order. 

Fates of ferriage. 


13. An order for increasing the rates at any ferry may be made 


‘on the application of the proprietor thereof, after notice of the inten- 


ded application shall have been published in the manner mentioned 
in the second section. And an order for reducing the rates at any 
ferry may be made after the proprietor thereof shall have had two 


weeks’ notice to show cause why such réduction should not be made. 
Such order, either for incre or reducing, may be made by the 


Cu. 44.] FERRIES, TOLL BRIDGES, WATER COURSES, AND Mints. 283 


supervisors of the county in or from which the ferry is established, 
unless such ferry be over a water-course which is the division line 
between two counties ; in which case, the orders shall not take effect 
until the supervisors of both counties concur therein. 

14. The supervisors of any county in or from which a ferry is 1a. 
established may require the proprietor to keep conspicuously posted 
at each landing a list of the rates lawfully chargeable at such ferry. 


Provision concerning ferries from another state. 


15. Any person being the owner or occupier, or the agent of an Code Va. p. 375, 
owner or occupier, of the ferry on the shore of another state opposite t 
to or within two miles of a ferry established under the laws of this . 
state across the same river, who shall ferry from the shore of such 
river within this state, whether for or without reward, any person, 
horse, carriage, cattle, sheep, hogs or other stock, and carry the same 
across such river to the shore of such other state, without the con- 
sent of the proprietor of the ferry so established under the laws of 
this state, shall for every such offense forfeit to such proprietor ten 
dollars. 

Of bridges. 

16. When an act is hereafter passed to authorize the erection of a ta.3 27. 
toll bridge, if the work be not commenced within one year from the - 
passage of such act, or be not completed within two years after such 
commencement, or if, after its completion, there be an abandonment 
of the bridge or a failure for three successive years to keep it in 
good order; in each of these cases, the privilege granted by the said 
act shall cease. 

17. Every such bridge shall be so made as not to obstruct the ra. 376,3 28. 
navigation of the water-course over which it is erected, nor the 
passage of fish. 

18. No toll shall be received for passing any such bridge until it Ia. 229. 
shall appear to the supervisors of the county wherein the same is, 
that it is completed according to the act authorizing it. The super- 
visors shall ascertain whether it is or is not so completed, by appoint- 
ing three disinterested freeholders to view it. If they report in writ- 
ing that is so completed, and their report be confirmed by the super- 
visors, the person authorized to erect it, his heirs or assigns, may 
thenceforth demand and receive, on persons and things passing the 
same, tolls at the rate fixed by such act, or if none beso fixed, then at 
such rates as may from time to time be fixed by the board of public 
works or by law.. Though rates of toll be specified in such act, they 
may from time to time be changed by law, unless in the said act it be 
otherwise expressly provided. 

19. The tolls on troops or persons in the military or naval service Ia. 380] 
of this state, or of the United States, with their arms, munitions, 
and baggage, shall not exceed on any such bridge one-fourth of the 
tolls on other persons. 
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Relating both to ferries and bridges. 


20. The proprietor of any ferry or bridge may require lawful fer- 
riage or toll to be paid previously to a passage over his ferry or 
bridge. But if there be demanded at any such ferry or bridge more 
than is lawful, the proprietor shall forfeit to the party aggrieved so 
much as is illegally demanded and a further sum of not less than 
two nor more than fifteen dollars. 

21, If at any ferry or bridge there be a failure to give any person 
passage over the same in a reasonable time, the proprietor thereof 
shall forfeit to such person not less than two nor more than twenty 
dollars. 


Bridging the Ohio river without the authority of the legislature. 


_ dp, 376, 877,222. Tt-shall be unlawful to construct any bridge across the Ohio 


Id. 2 35. 


Id. p. 367, 3 3. 


Id. 34. 


river or any part thereof within the jurisdiction of this state, with- 
out authority for that purpose expressly granted by the legislature 
or by the congress of the United States. And no act incorporating 
any company or relating to any company shall be construed to con- | 
fer any such authority, unless the right to construct.such bridge be | 
specially granted therein. 

23. Every bridge across the Ohio river, or any part of it, here- 
after erected or commenced wholly or in part within the jurisdiction 
of this state, without such authority, shall be deemed a public nui- 
sance, and so far as the same is within the said jurisdiction, may 
be abated, and the construction thereof prevented and enjoined by 
presentment, indictment, or bill in equity, in the name of the state, 
or other remedy appropriate to the case. And it shall be the duty 
of the attorney general, as well as of the prosecuting attorney of 
the proper county, to cause proper proceedings to be instituted and 
prosecuted to abate, prevent, and enjoin such work, as soon as they 
shall be-credibly informed that the same has been, or is about to be 


" commenced. 


Dams and other obstructions to water courses. 


24, Any dam or other thing in a water course, which obstructs 
navigation or the passage of fish, shall be deemed a nuisance, unless 
it be to work a mill, manufactory, or other machine or engine useful 
to the public, and is allowed by law or order of court, or by order 
of the supervisors of the county. And though a dam may have 
been so allowed in a water course, yet if it cause such obstruction it 
shall not be rebuilt until leave for that purpose has been obtained 
under this chapter. For every twenty-four hours that a dam or 
other thing may remain in a water-course in violation of this sec- 
tion, the person causing or permitting such violation shall forfeit 
two dollars, whereof the informer shall have one-half. 

25. The supervisors of any county which is divided by a water 
course from another county, or through any part of which a water 
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course may pass, may, by themselves or in conjunction with the 
supervisors of any other county or counties, contract with any per- 
son, or order laborers to be hired, to clear such water course of 
obstructions, in such manner and to such extent as may seem to them 
proper; and there shall be chargeable on any county whatever the 
supervisors thereof may agree to pay for such purpose. 

26. Whatever power is reserved to the legislature by any act here- 14.25. 
tofore passed to abate or remove any dam or other works in a water 
course, or improve its navigation, shall continue in full force. And 
in no case shall the right of the state, or of any company incorpor- 
ated for opening, improving, {or extending the navigation of any 
water course, to preference in the use of the water flowing therein 
for the purpose of such navigation be affected by any order of court 
which, since the first day of April, eighteen hundred and sixteen, 
has been made, or any order of a board of supervisors, hereafter 
made, grantitig leave to any person to erect a dam or other obstruc- 
tion across or in Such water course. 

27. When a water course is navigable or lawfully declared a pub- ta. 26. 
lic highway, no board of supervisors shall grant leave to any person 
to erect in that part of it any dam which will obstruct ordinary | 
navigation or the passage of fish, and the board of supervisors of 
any county may, by ordinance, declare any stream therein to be a 
public highway, with the same effect as if an act of the legislature 
had been passed for that purpose. And where any law has been or 
shall be enacted for the opening, improving, or extending the navi- 
gation of a water course, no board of supervisors shall, while such 
law is in force, grant leave to any person to erect any dam or other 
obstruction across or in such water course, which will in any way 
interfere with the navigation thereof, without the consent of the 
company incorporated to open, improve, or extend such navigation, 
or the express authority of the law. Any such dam shall, notwith- 
standing it may be built under such leave, be deemed a nuisance, 
and may be abated as such. Or such company, or the state, may 
make a lock or locks in such dam for the passage of vessels and 
boats, without being required to make any compensation therefor. 

28. The two preceding sections shall not be construed to give any Ia. 27. 
. greater or other right to any person who has erected, or may erect, 
any dam or other obstruction across or in any water course, than 
such person would have had if the said sections had not been enact- 
ed. And where the owner of a mill fails to keep in order his dam, 
or fails to build or keep in order such locks and sluices as any statute 
or order of court or board of supervisors requires him to build or keep 
in order, at his own cost,and by reason thereof the navigation of the 
water course is impeded, or injury done to the works of any naviga- 
tion company, such company, or the prosecuting attorney for the 
county wherein the dam is, may give him notice in writing to do 
what he is required to do, or that it will be done by others at his 
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expense. And at the end of three months from the time of such 
notice, the company or the county may have the said work done, 
and recover the cost thereof from said owner, unless before such 
recovery he surrender to the said company, or to the state, all his 
right and interest in the said dam. 


Condemnation of land for mill dam, ete. 


29. A person having upon land owned by him on a water course, 
or proposing to build on such lands, a water mill or other machine, 
manufactory, or engine, useful to the public, and desiring to erect a 
dam across or in such water course (whether he own the lands on 
either side of the water course, at the point where such dam is to be 
erected, or not), or to cut or enlarge a canal through lands above 
or below, or to raise a dam which may have been lawfully erected, 
may apply to the circuit court of any county wherein such mill, 
machine, manufactory, or engine stands, or is proposed to be built, 
to appoint commissioners, pursuant to the forty-second chapter, to 
ascertain a just compensation=to the owners of the estate proposed 
to be taken. 

30. Proceedings shall thereupon be had in conformity with the 
said chapter, except as hereinafter prescribed: The commissioners 
shall inquire and report whether, if the leave be granted, the man- 
sion house of any person, or the out-houses, yard, garden, or orchards 
thereto belonging, will be overflowed or taken; whether, and in what 
degree, ordinary navigation and the passage of fish or any public 
road will be obstructed; whether by any, and if any by what, means 
such obstruction may be prevented, and whether the health of the 
neighbors will be endangered by the stagnation of the waters or 
otherwise. They shall also circumscribe as much of the lands not 
owned by the applicant, as may be necessary for the canal or dam, 
not being (beyond what is in the bed of the water course) more 
than one acre for a dam, nor more than one hundred feet in width 
for the canal, and shall say what will be a just compensation there- 
for. And any land which will probably be overflowed or deprived 
of water, or otherwise injured by such canal or dam, shall likewise 
be examined by the commissioners, who shall say what will be a 
just compensation to the several owners thereof for the damages to 
the same respectively. — 

31. If on the report, or on other evidence, it shall appear to the 
court that by granting such leave the mansion house of any person, 
other than the applicant himself, or the out-house, yard, garden, or 
orchards thereto belonging, will be overflowed and taken, or that 
the health of the neighbors will be endangered, the leave shall not 
be granted. Butif it shall not appear, the court shall then grant 
or refuse the leave, as may seem to it proper. If it be granted, the 
court shall lay the applicant under such terms and conditions as 
shall seem to it right. It shall, in particular, provide that ordinary 


| 
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ravigation and the passage of fish shall not be obstructed, nor the 
convenient crossing of the water course impeded. And where 
bridges are necessary it shall require such bridges to be built by the 
applicant, as prescribed in section thirty-nine of chapter forty-three 
of this act. And where under such leave an existing mill, manufac- 
tory, machine, or engine is to be supplied with water by a canal, the 
court shall prescribe a time within which the dam whereby water had 
before been supplied shall be abated, which time shall not be more 
than one year from the completion of the canal. Whenever such 
leave is granted, the tenant of any land through which any canal 
may be cut may cross it, with such fencing and bridges, and erect 
such water gates as he may from time to time deem necessary, not 
obstructing the passage of the water to the mill, manufactory, 
machine, or engine. 
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32. The applicant to whom any such leave may be granted shall, Code Va. p. 370, 


upon paying to the several parties entitled thereto the compensation 
so ascertained, become seized in fee simple of the lands circum- 
scribed by the commissioners, and be authorized to proceed accord- 
ing to such leave. 


33. No person shall, by means of any such leave, draw the water 14.2 8. 


Rob. 468. 


from any mill-pond of another existing at the time of such leave, 2 Rob. 258. 


or do anything in conflict with any vested right in any water works 
erected on such water course. 


34. If the applicant shall not begin his work within one year, Se a 


and so far finish it within three years, after such leave, as then to 
have his mill, manufactory, machine, or engine/in good condition 
for use; or if such mill, manufactory, machine, or engine be at any 
time destroyed or rendered unfit for use, and the rebuilding or 
repair thereof shall not, within two years from the time of such 
destruction or unfitness, be commenced, and within five years from 
that time be so far finished as then to be in good condition for use, 
the title to the land so circumscribed shall revert to the former 
owner, his heirs or assigns, and the leave so granted shall then be in 
force no longer, except as follows: 


35. Where any mill, manufactory, machine, or engine in posses- Id. 210, 


sion of (but not erected by) a tenant for life or years, shall be 
destroyed or become unfit for use, and such tenant shall not, within 
the said two years begin, or within the said five years, finish such 
re-building or repair, the person next entitled in remainder or rever- 
sion may enter and rebuild or repair the same within three years 
from the time of the failure of such tenant, and thereafter hold and 
enjoy the same with its appurtenances for his use and benefit. 


36. No proceedings under this chapter, nor any judgment there- 14.211. 


Rand. 691. 


upon, shall bar any prosecution or action which could have been 4 Leigh 569. 


maintained if this chapter had not been enacted, unless the prosecu- 
tion or action be for an injury actually foreseen and estimated by 
the commissioners. 


— 


8 Grat. 88, 100. 
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Code Va., p. 370, 
2 12. 


` the remaining part is ground into hominy or malt. 
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Miller’s toll, and his duty to grind. 


37. At every mill which grinds grain, whether the same be estab- 
lished under an order of court or not, there shall be*well and suff- 
ciently ground all grain brought to the mill for the consumption, 
when ground, of the person bringing or sending it, or his family, 
and in due turn as the same is brought, and within a reasonable 
time thereafter ; and there shall not be taken for the toll more than 
one-eighth part of any grain of which the remaining part is ground 
into meal, nor more than one-sixteenth part of any grain of which 
If at any 
mill there be a violation of this section in any respect, the propri- 
etor thereof shall, for every such violation, forfeit to the party 
injured, five dollars; but with these provisos, that the proprietor 
shall not be obliged to run more than one pair of stones to grind 
grain brought to the mill for the consumption of the persons bring- 
ing or sending it, or their families, and that such proprietor may 
grind grain for the consumption of his family in preference to that 


- of others. 


Id. p. 371, 313. 


a 


38. The supervisors of the county in which is situated a mill used. 
exclusively for manufacturing flour may release the owner or occu- 
pier thereof from the obligation to grind any grain except wheat, or 
to grind wheat in a damaged state; but the supervisors making such 
order may at any time, upon good cause shown, rescind or change 
the same. 


CHAPTER XLV. 


OF EDUCATION. 


SEC. 

. School commissioners, when and how elected ; 
vacancies in certain cases in said office, how 
filled, etc. 
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` 
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1. 
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38. houses. . 
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BEG, 


SEC. 
45. Must be made before state funds can be | 59, nt Annia diateibution of atate fini. 


drawn 
46, Copy OE ‘assessment of township to be made a 
cat by assessors and delivered to secretary | to General superintendent; his election, com- 


of board of education, etc.; secretary's | 66,{ pensation, powers, and duties. 
duty thereon; form of list, etc. 67. Report of auditor to governor and general 
ti. Schon Torin; by whom, when, and how col- superintendent. 
lected. 68 
48. Treasurer of school fund; his settlement with | to + Board ar ane school pues Ot TOR com: 
board of education; judgment in case of | 75.) Pose i DOM Sree CULION 


failure. 76. Certain towns, etc., not ‘affected by this 
49, Accounts to be kept by treasurer. : chapter. f y 
50. How money paid out by him. 7 


51 i : . n Agricultural college; provisions in relation 
t Election, qualification, and duties of county 88. thereto. 


superintendent of free schools. ae 
55. School officers not to be agents for booksel- | to -State normal school, and provisions in rela- 


~ lers; school books to be used 93. tion to same. 
56. } Penalties for violation of law by school | 94.) Branch of state normal school at Fair- 
57. officers. 95. mont. 


58. State school fund; how invested. 
Free schools ;. election of commissioners. 


1. School commissioners for the several townships shall be elected Seo const art, x. 
by the voters thereof at the annual election of other township og een 
officers; and there shall be three such commissioners for each town- mods, ch, 137, 
ship, and after the first election, two commissioners shall not bee” P- 54 ob. 
chosen from the same school district, if there be so many as three 9 ise, cee 
school districts in the township. When such commissioners are not 
elected in any township, the county superintendent of free schools 
for the county may appoint them, in which case they shall hold their 
office until their successors, elected undér the following section, are - 
qualified to act. 

2. At the first election therefor in any township for which such 
commissioners have not heretofore been elected, the full number 
shall be electéd; of whom the one who receives the highest number 
of votes shall hold his office for three years, the one who receives the 
next highest number shall hold his office for two years, and the other 
shall hold his office for one year,; but those who receive an equal 
number of votes shall, if elected, determine their respective terms of 
office by lot. 

3, After the first election therefor in any township, whethér the 
same has been heretofore or shall be hereafter held, one school com- 
missioner for such township shall be annually elected, whose term of 
office shall commence on the first day of January following. 

4, When there is a vacancy in the office of school commissioner, 

the same shall be filled for the unexpired term at the next annual 
township election; but in the meantime the board of education of 
the township may fill the office by a temporary appointment, to 
expire when the person so to be elected at the annual township elec- 
tion shall be duly qualified to act. The commissioners so elected 
shall, within ten days after being duly notified thereof by the town- 
. ship clerk, proceed to qualify by taking the several oaths preséribed 
by law, which oaths the township clerk is hereby authorized to 
administer; a copy of which oaths, signed by the commissioners, 
shall be filed by him in his office. 


of 
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Commissioners, &c., to be a corporation. 


5. The school commissioners and their secretary shall constitute 
the township board of education, and as such they and their suc- 
cessors shall bēa corporation by the name of “The Board of Edu- 
cation of the Township of ;” but the secretary shall have no 
vote as a member of said board, except in the case of an appoint- 
ment to fill a vacancy in the office of school commissioner. 

6. The said corporation may receive, hold, use, and dispose of 
according to the rules of law and the intent of the instrument con- 


'. ferring title, any gift, grant, devise, or bequest made for the use of 


any free school or schools under their-jurisdiction; and, without any 
transfer or conveyance, shall be deemed the owner of the real and 
personal property of their township which has been lawfully appro- 
priated to the use of free schools. 

7. Process and notice may be served on the said corporation by 
delivering a copy thereof to the secretary or any two members of the 
board. 


Secretary of the board; his duties and compensation. 


8. The board of education, at the first meeting after their election, 
and annually thereafter, at such time as they may designate,shall 
organize by the election of a president from among their number, 
and by the election of a secretary. The secretary shall attend all 
meetings of the board, and record all their official proceedings in a 
book to be kept for the purpose, and attest such record by his signa- 
ture; and the same shall at all seasonable times be open to the 
inspection of any person interested therein; he shall have the care 
of all papers belonging to the board containing evidence of title, 
contracts, or obligations, or which are otherwise valuable, and pre- 
serve the same in his office, properly arranged for reference; and 
shall record and keep on file in his office such papers and documents 
as the board or law may direct. He shall keep such accounts and 
prepare and certify such reports and writings pertaining to the busi- 
ness of the board as the board or law may direct. For his services 
as secretary he shall- receive such compensation as the board may 
determine, not exceeding twenty-five dollars per year, to be paid out 
of the school fund quarterly, by an order drawn by the county super- 
intendent, when, after an examination of said secretary’s books by 
the said_county superintendent, they are found to be correct. 


Division of the townships into school districts. 


9. The school districts into which any township is now divided 
shall continue until changed by the board of education thereof. 

10. The board shall divide their townships into convenient school 
districts, having due regard for the school-houses already built, or 
sites procured, and assigning, if practicable, to each district not less 
than fifty youths between the ages of six and twenty-one years. 


wed 
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They may change the boundaries of such districts, and increase or 
diminish the number thereof; provided, that every village consist- 
ing of fifty inhabitants shall be included in one district; and pro- 
vided further, that no change in.any district shall take effect except 
immediately after the annual apportionment of the general school 
fund. Where such village as is mentioned in this section is divided 
by township or county lines, the said village shall be included in 
the district to be under the supervision of the board of education of 
the township to which the largest division of territory is attached. 


Primary schools. 


11. The board of education shall cause to be kept in every school 
district of their township, by a teacher or teachers of competent 
ability and good morals, a sufficient number of primary schools for 
the instruction of the persons entitled to attend the same. The fol- 
lowing persons, when residing in a school district with intent to 
make such district their home, shall have a right to attend and 
recelve instruction at the primary schools thereof, that is to say: 
every youth between the ages of six and twenty-one years shall 
have such right; and every person honorably discharged from the 
military or naval service of the United States or this state shall 
have the right to receive instruction for five years, withotit regard 
to his age; and any person wishing to receive instruction at any free 
school in this state shall have a right to attend such school, and the 


teacher or teachers there employed shall give instruction to such- 


person the same as is required by law for other persons, upon the 
payment of such tuition fees, and upon such other terms as the trus- 
tees of the district may prescribe. Said tuition fees shall be paid in 
advance into the township treasury, and placed to the credit of said 
district. 

Branches of learning to be taught. 


12. In the primary schools there shall be taught orthography, 
reading, writing, arithmetic, English grammar, and geography, and 
such branches of learning in addition thereto as the trustees of the 
district may direct. 


Trustees to be appointed, ete. 


13. The board of education shall have general control and super- 
vision of the schools in their township; but in each district three 
trustees, resident voters thereof, shall be appointed by the board of 
education, on or before the first Monday in August, whose terms of 
, Office shall begin on the first day of September following, and con- 
tinue for three years, or until their successors in office are qualified, 
except those first appointed, whose terms of office shall be respect- 
ively for one, two, and three years, as the board of education may 
determine, one to be appointed annually thereafter. Every trustee 
shall, within ten days after his appointment, before the secretary of 
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the board or any one qualified to administer oaths, subscribe to the 
oaths required of teachers of schools, and upon his failure to qualify, 
or for any other just cause made apparent upon investigation, after 
ten days’ notice being given him of any complaint, with fair oppor- 
tunity for defense, the board may declare his-office vacant. All 
vacancies shall be filled by the board of education. When competent 
persons cannot be induced to serve as trustees, the board of educa- 
tion may assume all the duties of trustees. 


Powers and duties of trustees. 


14. Whenever it shall happen that persons are so situated as to 
be better accommodated at the primary school of an adjoining dis- 
trict, whether in the same or in gn adjoining township or county, or 
whenever it may be necessary to establish a school composed of 
pupils from parts of two districts, whether in the same or an adjoin- 
ing township or county, it.shall be the duty of the trustees of the 
districts interested to transfer such persons, for school purposes, to 
the district in which such school house is or may be situated, but 
the enumeration of youths shall be taken in each district as if no 
such transfer had been made; and such schools, when so composed, 
shall be.supported from the funds of the respective districts from 
which the pupils may have been transferred, in proportion to their 
number; and the trustees of the district in which the school is situ- 
ated shall have the management of such school; and the trustees of 
the districts so connected for school purposes shall each make the 
proper estimates of their share of the expenses of every kind neces- 
sary to sustain said school, and certify the same to the school boards 
of their respective townships, as a part of their annual estimates for 
school purposes, which boards shall draw orders on their respective 
township treasurers for such sum as will be in proportion ‘to the_ 
enumeration of youths so transferred, in favor of that township in 
which such school is located, to be appropriated to the payment of 
teachers, and for other purposes connected with the establishment 
or maintenance of such school; provided, that no transfer shall be 
made unless the distance is such that scholars cannot reach their 
own school house under two miles, or streams of water render it very 
inconvenient to attend their own school; provided further, that in 
all cases of transfer the scholar transferred shall only carry with 
him his pro rata share of the school funds of his own district. 

15, The trustees of every school district shall appoint the teachers 
for the schools under their charge, fix their salaries, and dismiss 
them at any time for incompetency, neglect of duty, cruelty, or im- 
morality. They may direct other branches of learning besides those 
specified in the twelfth section, to be taught in any such school. 
They may exclude from any such school any person having a con- 
tagious or Infectious disease. They may expel or suspend any 
scholar found guilty of disorderly, refractory, indecent, or immoral 
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conduct, and refuse to admit him until satisfied that he will there- 
after properly conduct himself. 

16. They shall visit every school under their charge within two 
_weeks after the opening, and again within two weeks before the close 
thereof, and at such other times as in their opinion it may be useful 

todo so. During such visits they shall inspect the register of every 
teacher, to see whether it has been properly kept; and ascertain 
whether the scholars are supplied with the books and other things 
requisite for their studies; whether the school house and grounds, 
furniture, apparatus, and library, are kept in good order; whether 
anything injurious to the health is suffered to remain about the 
house or grounds, and whether the school house is well ventilated 
and kept comfortable as the season may require. They shall also, 
during such visits, make such examinatian and inquiry as they may 
deem useful respecting the studies, discipline, and general condition 
of the school, and the conduct and proficiency of the scholars; and 
give such directions or make such suggestions to the teachers as, in 
.their opinion, will promote the interest of the school, and the health, 
morals, and progress of the scholars. 

17. They shall cause the school houses under their charge, and 
everything pertaining thereto, to be kept-in good order and repair, 
and for this purpose it shall, among other things, be their duty to 
cause proper suits and prosecutions to be instituted, in the name of 
the board of education of the township, or otherwise, against every 
person who shall injure or destroy any school property of which the 
said trustees have charge, and they shall not, without the permission 
of the township board of education, permit said school houses to be 
used for any other purpose whatever. The trustees shall furnish to 
the board of education estimates of all improvements other than 

` those `named in the eighteenth section of this chapter, necessary to 
the preservation of buildings, grounds, and furniture under their 
charge. 

18. The trustees of the respective districts shall keep exact ac- 
counts of all necessary expenses incurred by them in the perform- 
ance of their duties, including the salaries-of the teacher or teachers, 
designating the fund on which such expenses are a charge, accord- 
ing to the truth, and shall, as often as necessary, render to the sec- 
retary of the board of education written accounts, by items, of all 
such expenses, which, if the board find them correct, they shall pay 
out of the school funds of the district, designating the same by an 
order on the township treasurer, signed by their secretary and presi- 
dent. And all expenses incurred by the said board in building, 
furnishing, purchasing, and preparing property, rent, and other out- 
lay necessary to the performance of their duties, shall be paid by 
- the board in the same manner out of the building fund of the town- 
ship. The trustees of any school district may purchase fuel, water 
buckets, coal-hods, shovels, pokers, stove-pipes, and dippers, for use in 
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the school room. They may make such repairs in windows, doors, 
benches, desks, floors, walls, ceilings, and roofs, as may render the 
house comfortable. For such purchases or repairs they shall render 
to the secretaty of the board of education an account, which, if the 
board find correct, they shall pay out of the school fund of the district. 

19. White and colored persons shall not be taught in the same 
school; but to afford to colored children, as far as practicable, the 
benefits of a free school education, it shall be the duty of the trus- 
tees of every school district to establish therein one or more primary 
schools for colored persons between the ages of six and twenty-one 
years, whenever the number of such persons residing therein, and 
between the ages as aforesaid, exceeds fifteen, according to the enu- 
meration made for school purposes. The trustees of two or more 
school districts, whether in the same or adjoining townships or coun- 
ties, may, by agreement with each other, join in establishing a pri- 
mary school for the colored children residing in said districts; and 
such schools so established shall be subject to the same regulations 
that are provided for the schools for white children in section four- 
teen of this chapter. 

20. Whenever in any school district the benefit of a free school 
education is not secured to the colored children residing therein, in 
the manner mentioned in the preceding section, the fund applicable 
to the support of, free schools in such district, whether received from 
the state or local taxation, shall be divided in the proportion which 
the number of colored children bears to the number of white chil- 
dren therein, according to the latest enumeration made for school 
purposes; and the share of the former shall be set apart for the edu- 
cation of colored persons of the proper age residing in such district 
or township, and be applied for that purpose from time to time, in 
such a way as the trustees of the district may deem best; and upon 
any failure on the part of such trustees to perform any of their 
duties under this chapter, they shall be at once removed from office 
by the board of education, and, in case of necessity, such duties may 
be performed by such board. 

21. The trustees for each school district shall annually, as soon as 
practicable after the first day of June, cause an enumeration to be 
taken of all the youth resident in their district who are between the 
ages of six and twenty-one years, distinguishing between male and 
female, white and colored, not including persons who are tempora- 
rily in such district without the intention to make it their home. 
The enumeration, verified by the affidavit of the person who took 
the same, made before the secretary of the board of education or 
other person qualified to administer oaths, to the effect that he used 
all the means in his power to make it correct, and believes it to be 
so, shall, on or before the first day of July, be returned to the secre- 
tary of the board of education, and by him recorded in his office, 
and transmitted to the county superintendent of free schools. When 


Cu, 45. ] EDUCATION. 


such enumeration for any township or district shall not be received 
by the county superintendent before the first day of July in any 
year, it shall be his duty, without delay, to employ a competent per- 
son to take and verify the same as aforesaid. In either event the 
person taking and verifying such enumeration shall be paid a rea- 
sonable compensation, to be allowed by the board of education, and 
paid by the township treasurer out of any money that may after- 


wards be apportioned to the township as its share of the distributable. 


state fund for the support of free schools. In either case, the county 
superintendent as soon as he receives the enumeration for any town- 
ship or independent school district shall forward .to the general 
superintendent of free schools for the state a statement of the num- 
ber of scholars therein. 


Of the reports to be made. 


22. The trustees, aided by the teachers, shall, in the month of 
August, make a report to the secretary of the board of education of 
their township, setting forth, in reference to their school district, the 
following particulars, that is to say: the number of schools under 
their charge; the number and condition of school houses; the num- 
ber of male and female teachers; their average salary per month; 
the whole number of youths between six and twenty-one years, 
according to the latest enumeration made for school purposes; the 
number of scholars who attended school during the month, the aver- 
age daily attendance, distinguishing between males and females; 
amount paid to teachers; the amount paid for fuel; the amount 
paid for other school purposes; total expenditures; value-and kind 
of apparatus; number of volumes in school libraries, and their 
value; with such explanations, remarks, and additional information 
as the said teacher may deem useful, or as the blanks furnished by 
the general superintendent of free schools may require. They shall 
also report in relation to any school under their charge for colored 
persons. 

23. The secretary of the board of education to whom the report 
of teachers shall have been made as provided in the twenty-second 
section shall revise the said reports, and if they be found erroneous 
or defective, may return them for correction. From the corrected 
report, and such other authentic information as he is able to obtain, 
he shall make a report to the county superintendent, on or before 
the twentieth day of September annually, in tabular form, by dis- 
tricts, embracing each particular reported to him by the said teach- 
ers, and showing the aggregate or average of each, as the case may 
require, for his township. * And he shall further report to the county 
superintendent, on or before the twentieth day of September, annu- 
ally, the following additional particulars in reference to his town- 
ship, for the year ending on the preceding thirty-first day of August, 
that is to say: the rate and amount of tax levied for building pur- 
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poses, including the purchase of sites for schools, the construction 
and furnishing of the same, and the rent, hire, and repair of such 
property ; the rate and amount of tax levied for other school pur- 
poses; amount of such taxes collected and paid over to the township 
treasurer to the credit of the township ; amount received from the 
state for school purposes; amount received from other sources; total 
receipts; total expenditures; with such explanations, remarks, and 
additional information as he may deem proper, or as the blanks 
furnished by the school department may require. 

24. The county superintendent shall receive and revise the reports 
made to him as aforesaid, and see that they are in proper form and 
according to the intent of the law; and when deficiencies or errors 
are found to exist, shall return them for correction. From these 


- reports, and any other authentic information he can obtain, he shall 


make a report to the general superintendent of free schools for the 
state, on or before the thirtieth day of September annually, or as 
soon thereafter as possible, setting forth in reference to each town- 
ship of his county, and for the year ending on the preceding thirty- 
first day of August, the several particulars mentioned in the twenty- 
second and twenty-third sections, with the proper aggregates or 
averages of each for the county. 
School year. 


25. The school year shall commence on and include the first day 
of September, in every year, and all reports, accounts, and settle- 
ments respecting the free schools of this state shall be made with 
reference to the school year. 

High schools. 


26. When the board of education of any township deem it expe- 
dient to establish a high school, they shall submit the question to 
the voters of the township at the next annual election of officers, in 
the manner following, that isto say: the board shall prepare and sign 
a notice setting forth the kind of school proposed; the place where it ` 
is to be located; the estimated expense of establishing the same, 
including cost of site, building, furniture, books, and apparatus; and 


‘the estimated annual expense of supporting the school after it is in 


operation, with such other information concerning it as they may 
deem proper; and stating that the question of authorizing the estab- 
lishment of such school will be submitted to the voters of the town- 
ship at the election specified in the notice, which they will cause to 
be posted four weeks before the election in at least three of the most 
public places in their township. A poll shall thereupon be taken 
upon the said question at the election specified in the notice, and the 
result ascertained in like manner as in the case of elections for town- 
ship officers. The ballots used in voting on the question shall be the 
same pieces of paper used in voting. for officers at the said election, 
and there may be written or printed thereon the words “For the 


High School,” or, “Against the High School.” If it appear by the 
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result of said poll that not less than three-fifths of the voters who 
voted on the question are in favor of authorizing the establishment 
of the said school, the ‘board of education may then proceed to 
obtain the site, erect proper buildings, fixtures, and improvements, 
and procure necessary furniture, books, and apparatus for the said 
school, and to support the same after it is put in operation; for 
which purpose the board may annually levy a tax on the property 
taxable in their township, not to exceed in any one year the rate of 
thirty cents on every hundred dollars valuation thereof, according to 
the latest assessment for state and county taxation. ‘The said school 
shall be under the care and direction of the board{of education of 
the township in which it is established. 

27. The board of education shall have power to establish graded 
schools in towns, villages, and densely populated neighborhoods of 
their respective townships, employ teachers therefor, and to make 
such special regulations as may be necessary to conduct them. 

28, In like manner, if the boards of education of two or more 
townships, whether in the same or different counties, deem it expe- 
dient to jointly establish and support a high school, they may sub- 
mit the question of authorizing the same to the voters of their town- 
ships separately, specifying in the notice the amount or proportion of 
the expense which each township is to contribute; and if authorized 
by not less than three-fifths of the voters voting on the question in 
each township, may proceed jointly to establish and support the said 
school; and for that purpose the said boards may annually levy a 
tax on the property taxable in their respective townships, not to 


exceed in any one year the rate of thirty cents on every hundred . 


dollars valuation thereof. The said school shall be under the care 
and direction of directors, to be selected and removed from time to 
time in such manner as the boards of education concerned may agree 
upon, or when there is no such agreement, under the care and direc- 
tion of the board of education of the township in which the school 
house is situated; and the boards of education concerned shall, 
from time to time, prescribe such regulations as they may deem 
necessary respecting the school. 

29. The board of directors who have the care and direction of the 
said school shall appoint and may remove the teachers; shall fix 
their salaries; prescribe the branches of learning to be taught; the 
time the school will be kept open; the ages and qualifications of the 
scholars to be admitted; admit scholars from non-contributing 
townships on such terms of tuition as they deem proper; expel or 
suspend scholars when necessary; ascertain and certify the expenses 
of the school, of which‘they shall cause exact accounts to be kept; 
and prescribe all needful regulations respecting the school, subject 
nevertheless to any regulations respecting the same that may be pre- 
seribed pursuant to the preceding section. They shall annually 
report to the superintendent of free schools for the county in which 
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the school-house is situated, such particulars respecting the school 


and at such time of the year as the general superintendent of free 
schools may require; and the county superintendent shall transmit 
the report, with such remarks and additional information as he 
deems proper, to the general superintendent. 


Teachers; their examination ; certificates ; official oaths. 


- 80. No teacher shall be employed to teach in any public school of 
this state, until he shall have presented to the trustees, directors, or 
board having charge of such school, a certificate in duplicate of his 
qualifications to teach a school of the grade for which he applies, the 
duplicate of which shall be filed with the secretary of any board of 
education in the county in which the school is situated, and so 
endorsed on the original by the secretary; and no salary shall be 
paid to any teacher unless such duplicate be filed as aforesaid. The 
county superintendent shall examine each candidate for the pro- 
fession ‘of teacher, as to his or her competency to teach orthogra- 
phy, reading, writing, arithmetic, English grammar, and geography, 
if the application be for a primary school ; and if the application be 
for a higher school, he shall examine the applicant as to his com- 
petency to teach the additional branches required for such school ; 
and if satisfied of the competency of the applicant to teach and 
govern such school, and that he or she is of good moral character, 
he shall give a certificate in duplicate accordingly. The county 
superintendent shall keep a register of all certificates awarded by 
him, stating the character and grade of certificate and the time 
when issued. No certificate issued by a county superintendent shall 
be of force, except in the county in which it was issued, nor for a 
longer period than one year; and the county superintendent may, 
with the consent of the trustees, directors, or board haying charge 
of the school in which he may be teaching, revoke the certificate of 
any teacher within the county, for any cause which would have jus- 
tified the withholding thereof, when the same was granted, by giving 


-ten days’ notice to the teacher of his intention to revoke such cer- 


tificate. The county superintendent shall, at stated periods, hold 
public examinations, at which all applicants for certificates may be 
required to attend. County superintendents may be employed as 
teachers without the certificates required of teachers. 

31. The following ‘regulations shall be observed by county super- 
intendents in regard to examinations and granting of teachers’ cer- 


- tificates: First, No applicant shall be admitted to an examination 


unless the county superintendent shall have reasonable evidence that 
he or she is of good moral character and temperate habits, and loyal 
to the government of the United States and the government of the 
state of West Virginia. Second, No college diploma or certificate, 
or recommendation from the president or faculty of any college or 
academy, shall be taken to supersede the necessity of examination 
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by the county superintendent, nor shall a certificate be granted to 
an applicant except after careful examination upon each branch of 
study and upon the art of teaching. Third, County superintendents 
shall grade the certificates granted according to the following 
scheme, numbering them according to the merit of the applicant, 
from one to five: number three shall be assumed as the medium 
between a very good and an indifferent teacher, so that the scheme 
will stand thus: number one, a very good teacher, one accomplished 
in every respect; number two, a good teacher ; number three, medi- 
um ; number four, below medium ; and number five, indifferent. A 
number five certificate shall never be granted to a teacher more than 
once. If, upon a second examination, the applicant is not found 
entitled to a higher grade, no certificate shall be granted. A num- 
ber four certificate shall not be granted more than twice in succes- 
sion to the same applicant. If, at the third examination, the appli- 
cant is not found entitled to a higher grade, no certificate shall be 
granted. The general superintendent of free schools may examine 
any one applying therefor, and if upon such examination he be 
found fully qualified, he shall grant him a professional certificate in 
proper form, engraved upon parchment, authenticated by the seal of 
his office and attested by his signature thereto; by which certificate 
the bearer shall be legally admitted to the profession of teacher 
within the state of West Virginia, which certificate shall be valid 
throughout the state and during the life of the bearer thereof; pro- 
vided, that the general superintendent shall revoke such professional 
certificate for immorality, intemperance, or other good cause, when 
clearly proven. For every professional certificate a fee of five dol- 
lars shall be paid into the distributable school fund. 

82. Every teacher shall, before entering on his duties, take the 
oath required of all officers of this state. Such oaths may be 
administered by the county superintendent, or by any person author- 
ized to administer oaths, and shall be filed with the secretary of the 
board of education of the township or independent school district. 

Teacher's register. 


_— 


33. Every teacher shall keep a register in which shall be entered 
the date of the commencement and termination of every term of the 
school; the name and age of every scholar who attended the school 
during such term; the daily attendance, distinguishing between 
males and females; the branches taught, and the number of schol- 
ars engaged on the last day of each month in the study of each 
branch ; and such other particulars as are necessary to enable the 
trustees, board of education, or directors to make the reports required 
of them. The general superintendent of free schools for the state 
may prescribe such forms and regulations respecting the registers to 
be kept by teachers as shall seem to him necessary. At the close of 
each term the register therefor shall be filed in the office of the sec- 
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retary of the board of education for the township; and unless such 
register be properly kept and filed, the teacher shall not be entitled 
to demand payment of his salary. 


£ Holidays. 


34. In contracts with teachers, it shall be understood that the 
school is not to be kept in operation-for ordinary instruction on the 
first day of January, fourth day of July, or the twenty-fifth day of 
December, nor any national or state festival or fast day; but the 
month or time mentioned in such contract shall nevertheless be 
computed as if the said days were included. ‘The school month 
shall consist of twenty days, excluding Saturdays. 


General duties of teachers and school officers. 


35. All teachers employed in the public schools shall read or 
cause to be read at least one chapter from the Bible, ina language 
understood by the scholars, every day at the opening of school; 
inculcate the duties of piety, morality, and respect for the laws and 
government of their country; and all teachers, boards of education, 
and other school officers are hereby charged with the duty of pro- : 
viding that moral training for the youth of this state which will 
contribute to securing good behavior, and to furnishing the state 
with exemplary citizens. It shall also be the duty of every school 
teacher to see that the school house in which he teaches is kept clean 


and in good order, and that firés, when necessary, are made and kept 


therein by the scholars under his charge, without cost. 


School houses, furniture, etc.; exemption from levy; enforcement of 
claim. 


36. The board of education of every township, with the county 
superintendent, shall, as soon as possible, examine the school houses 
and school house sites in the township, heretofore appropriated to 
the use of public schools; and such as are, in their judgment, prop- 
erly located, and are sufficient, or can with reasonable expense be 
rendered so, shall be retained for the use of public schools, and the 
remainder, with the consent of the county superintendent, shall be 
sold at public sale, or otherwise, by the board of education, and on 
such terms of sale as the board may order, and the proceeds added 
to the building fund. Provided, that the grantor, or his heirs, of 
any such school house site shall, if he or they so desire, have the 
same reconyeyed to him or them without the buildings thereon (if 
any), upon paying to the board of education the amount received 
by such grantor for such site; or in case no compensation was 
paid therefor, the same shall be so reconveyed free of charge. In 
case of such reconveyance, the buildings on such site (if-any) shall 
be sold as hereinbefore provided, with privilege to the purchaser to 
remove them from off such site in a reasonable time. 
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37. The board of education of every township shall provide by 
purchase, condemnation, leasing, building, or otherwise, suitable 
school houses and grounds in their township, in such locations as 
will best accommodate the inhabitants thereof, and improve such 
grounds, and provide such furniture, fixtures, and appendages for 
the said school houses, as the comfort, health, and convenience of 
the scholars may require; and keep such grounds, school houses, 
furniture, fixtures, and appendages in good order and repair. Pro- 
vided, that in case such boards of education shall be unable to 
agree upon a proper location for a school house in any district, such 
location shall be decided by the county superintendent. Boards of 
education in adjoining townships or counties may jointly provide 
for the erection of school houses for the accommodation of adjoining 
portions of townships or counties, for high schools, union schools, or 
district schools which, from local causes, cannot be conveniently 
attached to districts in the township or counties to which they 
belong. The title to such houses shall be vested in the board of 
education having supervision of the district containing the greatest 
number of children, and terms indicating a trust for the purpose 
aforesaid shall be introduced into an agreement made between the 
boards of education interested. Such school houses shall be pro- 
vided with furniture, fixtures, and such other appendages as are sup- 
plied to school houses generally. An equitable amount shall be 
assessed on each township interested by the respective boards of edu- 
cation, for the purposes aforesaid. Boards of education shall, in 
every case, require bond of all contractors for building or repairing 
school houses. No board of-education, ór any member thereof, 
shall become personally interested in any contract for building or 
repairing school houses in his or their township, under a penalty of 
one hundred dollars, to be recovered by the action of any person 
before any justice of the county in which such contract is made, 
upon proof of such contract, and any member of such board vio- 
lating this section shall be guilty of a misdemeanor, and fined not 
less than twenty dollars. 

38. No school house shall be erected unless the plan thereof shall 
have been submitted to the county superintendent and approved by 
him; and it is hereby made his duty to acquaint himself with the 
principles of school house architecture, and in all his plans for such 
structures, to have regard to economy, convenience, and durability 
of structure.. In order to aid the county superintendents in this 
branch of their duties, the general superintendent of free schools 
shall furnish, at the expense of the school fund of the state, -the 
office of each county superintendent with one copy of “Barnard’s 
School House Architecture,” or such other standard work upon the 
subject as he may prefer, such work to be kept in the office of the 
county superintendent for reference, and delivered by him to his 
successor. E 
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39. When land has been designated by the board. of education of 
any township as a suitable location for a school house and the 
necessary buildings, or for enlarging a school house lot, if the owner 
or owners refuse to sell the same, or demand a price therefor which 
is deemed by the board unreasonable, or the owner is a feme covert, 
a minor, non compos mentis, or non-resident, after ten days’ notice, 
served upon such owner or owners, or the owner or owners being 
non-residents thereof, by publication for four weeks in some news- 
paper published in the county, or if there be no newspaper pub- 
lished in the county, by posting the same for four weeks at the front 
door of the court house, and five other public places in the county, 
at least two of which shall be in the township, and one in the dis- 
trict in which such property is located, the board may petition the 
circuit court of their county to have such lot of ground condemned 
for the use of public schools, and the court shall thereupon appoint 
a jury of viewers to consist of five freeholders, persons not resident 
in the district within which such land is located, who, being duly 
sworn or affirmed faithfully and impartially to try all matters sub- 
mitted to them, shall assess the value of such land; and upon due 
return being made of such assessment, and the amount thereof being 
paid or tendered to the owner or owners of the land in question, or 
disposed of as the court may direct, the said board may enter thereon, 
and use such land for school house purposes, and the decree of the 
court approving or modifying the report of the viewers shall be 
recorded by the board of education in the deed books of the county, 
in the recorder’s office; provided, that no land shall be taken which 
shall exceed in quantity one acre. 

40. All school houses, school house sites, and other property 
belonging to any board of education and used for school purposes 
shall be exempt from execution or other process, and from lien or 
other distress for taxes or county levies; but when any order of the 
board upon the township treasury, or judgment or decree for a sum 
of money against the said board, has been presented at the township 
treasury without obtaining payment, or the township treasurer has 
evaded or hindered such presentation, payment thereof may be 
enforced by the circuit court by mandamus or an order for a specific 
levy on the property taxable in the township. 

Building fund; annual levy for same; loans. 


41. To enable the board of education of any township to provide 
school houses and grounds, furniture, fixtures, and appendages, and 
keep the same in good order and repair, pursuant to the thirty- 
seventh section, and to pay the principal and interest of any loans 
made pursuant to the forty-third section, they may annually levy a 
tax on the property taxable in their township, not to exceed in any 
one year the rate of fifty cents on every hundred dollars valuation 
thereof, according to the latest assessment of the same for state and 
county taxation. 
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42. The proceeds of taxes so levied, of school houses and sites 
sold, of all donations, devises, and bequests applicable to any of the 
purposes mentioned in the preceding section, and of any loans that 
may be made for such purposes, shall constitute a special fund to be 
called the building fund, to be appropriated exclusively to the said 
purposes. l 

43. The board of education of any township may borrow money 
on the credit of the building fund for any of the purposes mentioned 
in the thirty-seventh section; but such loans shall at no time 
amount in the aggregate to more than can be paid by a levy at the 
rate of fifty cents per hundred dollars per year for five successive 
-~ years on the assessed valuation of the property taxable in the town- 
ship. If any loan be made in contravention of this provision, such 
loan shall nevertheless be valid. All moneys so borrowed shall be 
paid to the township treasurer. 


Annual levy for support of primary schools. 
44, For the support of the primary free schools of their township, 


and in each independent free school district, including all expenses 
thereof not chargeable to the building fund, the board of education 
shall annually, as soon as possible after the apportionment of the 
state fund, with the assent of the voters of the township, levy such 
tax on the property taxable in the township or district, as will, with 
the money received from the state for the support of free schools, be 
sufficient to keep such schools in operation for at least four months 
in the year ; provided the said_tax in any year shall not exceed the 
rate of fifty cents on every hundred dollars valuation according to 
the latest available assessment made for state and county taxation. 
Upon the failure of any board of education to lay such levy as 
hereby required, or any other levy provided for in this chapter, they 
shall be compelled to do so by the circuit court of the county, by 
writ of mandamus, unless good cause be shown to the contrary. 


45. No township or independent school district shall hereafter 


receive any share of the distributable state fund for free -schools in 
any year in which the levy required by the forty-fourth section has 
not been made in such township or district. 

46. The assessor of every assessment district shall make out and 
deliver to the secretary of the board of education of each township 
and independent school district in his district a copy of his assess- 
ment of such township, both of persons and property, on or before 
the fifteenth day of September in each year. And whenever any 
levy for primary schools, high schools, or building purposes has been 
made, the secretary of the board of education shall, from the copies 
of the assessment furnished him by the assessor, make out a list of 
all property taxable in said township, including in said list every 
tract of land the greater part whereof lies in said township; and he 
shall extend the list to show, in the first column, the name of the 
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property owner; in the second column, the amount of acres of land 
owned by him; in the third column, the value of such land with the 
improvements thereon; in the fourth column, the aggregate value of 
his personal property; in the fifth column, the total value of hisreal | 
and personal property; and in the sixth column, the amount due 
from such person; which list shall be in form as follows: 


“Levy for support of schools, and building fund for town- 
ship, for the year 
wa T 3 
z 3 4 
a Fa 3s S S 
Name of property owner. © ic) 5 + 
5 ee eo ee 
a} e/4e/3 | 4 
zie | g | < 


| nce | tec | a | a 


Which list shall, on or before the first day of November, be trans- 
mitted by the secretary to the treasurer of his township for the col- 
lection of said tax, which he shall collect and account for as herein- 
after provided. The said secretary shall, in a book kept for the 
purpose, charge the treasurer to whom such list is delivered with the 
amount of taxes assessed thereon, and shall, from time to time, credit 
him with all-orders drawn on him by the board, and his compensation 
for collecting and disbursing the same, and any delinquent list which 
may be allowed by the said board. The assessor, for his services 
under this section, shall be paid by the board of supervisors out of 
the county levy, not exceeding ten dollars for each township. 

47. The township treasurer shall collect all levies for school pur- 
poses in his township, and the treasurer of each independent school 
district shall collect all such levies in his district. For this purpose 
such township treasurer shall attend in person, or by his agent, (for 
whose acts he and his sureties shall be held responsible,) in the 
month of November, at the time and place in the township appointed 
by the sheriff for the collection of state and county taxes. He shall 
post a notice thereof at the place he will so attend, and at not less 
than five other of the most public places in the township, for not 
less than twenty days previous to the time of attendance. On all 
taxes that shall be paid in full on or before the last of said days, a 
discount of two and a half per centum shall be made, to be deducted 
from the treasurer’s commissions; but no discount shall be made 
after the expiration of said.days. Said treasurer shall have the 
same power to distrain for said taxes as the collector of state and 
county taxes now has. Any person assessed with such levy in an 
independent school district may pay the same to the treasurer there- 
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of, on or before the first day of December, subject to the discount 


aforesaid. After that time, such levies may be collected in like 
manner as township levies. The delinquent lists of township and 
district treasurers shall be returned to the board of supervisors of 
the county, as provided in chapter forty-nine of this act. 
48. The township .or district treasurer shall be treasurer of all 
school money for his township or district. He shall, on or before 
the first day of September in each year, settle with the board of edu- 
cation and account to them for all the money received, from whom 
and on what account, and the amount paid out for school purposes 
in his township or district. The board shall examine all vouchers 
for such payments, and if correct, shall give him a certificaté of the 
same, which certificate shall be a discharge of such treasurer; and 
at the expiration of his term of office, said treasurer shall deliver 
over to his successor in office all books and papers, with all money 
or property in his hands, belonging to said township or district for 
school purposes therein. If he fail to account for and pay over, as 
required by law, any money which has come to his hands, or for 


which he is liable by virtue of his office, judgment may be recovered ` 


therefor, with interest and ten per cent damages. 

49. The township or district treasurer shall keep two accounts 
with the board of education of his township or district; one of 
money belonging to the “Building Fund,” and the other of money 
belonging to the “School Fund ;” and shall credit every receipt and 
charge every disbursement according to the truth, to the proper 
account, and to the proper district. 

50. He shall pay out no money standing to the credit of the 
board of education, except upon an order signed by the secretary 
and president, specifying the sum to be paid and the fund to which 
it is to be charged, and payable to order and properly endorsed ; or 
upon a certified copy of a judgment or decree against the said board 
for a sum of money therein specified; or upon the order of the 
county superintendent as provided in section eight of this chapter. 


Election of county superintendent. 


51. A county superintendent shall be elected by the qualified 
voters thereof on the fourth Thursday in October, eighteen hundred 
and sixty-nine, and in every second year thereafter, whose term of 


office shall commence on the first day of January next succeeding ` 


his election, and continue for two years, and until his successor shall 
be elected and qualified according to law. He shall be a person of 
good moral character, of literary acquirements, and skill and experi- 
ence in the art of teaching, and who has been always loyal to the 
government of the United-States and of this state. He shall receive 
for his services not exceeding three dollars per day for each day he 
is actually and necessarily employed in the ‘discharge of the duties 
of his office; but his compensation shall not exceed two hundred 
39 
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dollars in any year. He shall also receive a fee of two dollars from 
every one applying for examination as teacher. To every account for 
services made out by him he shall append his affidavit that for the 
number of days therein charged he was actually and necessarily 
employed in the discharge of his official duties. When such account 
is audited and allowed by the board of supervisors, the clerk of 
said board shall report the same officially to the general superinten- 
dent of free schools, who shall pay the same by his warrant drawn 
upon the auditor, in half yearly installments if desired. But no 
such payment shall be made until the county superintendent has 
made the returns required of him by this chapter to the general 
superintendent of free schools. The same shall be paid out of the 
state fund, but the amount thereof shall be deducted by the auditor 
from the amount next to be distributed to such county. He shall, 
before entering upon the duties of his office, execute a bond con- 
ditioned according to law before the recorder of his county, in the 
sum of five hundred dollars, with approved security, upon which 
bond he shall be liable in any court having jurisdiction to any per- 


gon or persons or to any township board of education, for losses sus- 


tained by reason of his neglect, or non-performance of duties 
imposed by this act. Said bond shall be filed in the office of the 
recorder, who shall within five days certify to the general superin- 
tendent of free schools the name of said county superintendent and 
his pest office address; provided that county superintendents elected 
under the provisions of former acts shall continue in office until their 
successors shall have been elected and qualified under this act, and 
their respective salaries shall be determined by the board of super- 
visors, who shall certify the same to the auditor for payment of the 
same out of the state school fund; provided, that his salary shall 
not be less than fifty nor more than five hundred dollars, and shall 
be in consideration of services as justice may require. Vacancies in 
the said office shall be filled by the board of supervisors for the 
unexpired term, as they occur. ` 

52. The county superintendent may visit the schools within his 
county at such times as he may deem necessary or proper, and note 
the course and method of instruction and the branches taught, and 
give such directions in the art of teaching, and the method thereof 
in each school, as to him shall seem necessary or expedient, so that 
uniformity in the course of studies and methods of instruction 
employed shall þe secured, as far as practicable, in the schools of the 
several grades respectively. He shall acquaint himself, so far as 
practicable, with the character and condition of each school, noting 
any deficiencies that may exist, either in the government of the 
school, the classification of its scholars, or the method of instruction 
employed in the several branches, and shall make such suggestions, 
in private, to the teacher, as to him shall appear to be necessary to 
the good order of the school and the progress of the scholars. He 


Cx. 45.] | EDUCATION. 


shall note the character and condition of the school houses, the 
sufficiency or insufficiency of their furniture and fixtures, and shall 
make such suggestions to the several township boards of education 
as in his opinion shall seem conducive to the comfort and progress 
of the scholars in the several schools. 

53. It shall be the duty of the county superintendent to aid the 
teachers in all proper efforts to improve themselves in their -pro- 
fession. For this purpose he shall encourage the formation of county 
associations of teachers for mutual improvement; shall attend the 
meetings of such associations whenever practicable, and give such 
advice and instruction in regard to their conduct and, management as 
in his judgment will contribute to their greater efficiency. In con- 
nection with the superintendents of adjoming counties, each county 
superintendent shall encourage the formation of teachers’ institutes ; 
shall attend and participate in the exercises of the same as far as 
practicable; and shall use all proper means to improve the efficiency 
of the teachers and to elevate their profession. He shall at all 
times conform to the instructions of the general superintendent of 
free schools, as to all matters within the jurisdiction of the said 
_ superintendent, and shall serve as the organ of communication 
between him and the several township boards of education. He 
shall distribute from his office all blanks, circulars, copies of school 
laws, and other communications from the general superintendent, to 
the several boards and persons entitled to receive the same. 


54. In addition to the report mentioned in the twenty-fourth sec-. 


tion, it shall be the duty of the county superintendent to make out 
and transmit to the general superintendent of free schools a detailed 
report of the condition and character of the schools within his 
county, noting all deficiencies and suggesting their remedies, with 
such remarks upon the operation of the school laws as his experi- 
ence and observation may suggest, pointing out wherein he considers 
them as, deficient, and what amendments are required to render them 
efficient. He shall also report such of the townships in which the 
boards of education have failed to make return of the enumeration 
of youth as required in the twenty-first section of this act, and also 
those townships that have failed to make the levy authorized in sec- 
tion forty-four. 

School officers not to act as agents for booksellers, etc.; school books to be 

used. 

55. No school officer, or teacher of any free school, shall act as 
agent for any author, publisher, bookseller, or other person, to intro- 
duce or recommend the use of any book, apparatus, furniture, or 
any other article whatever, in the free schools of this state, or any 
one or more of them, or directly or indirectly contract for or receive 
any gift or reward for so introducing or recommending the same. 
The following series of class books shall be used in the free schools 
throughout the state, viz: 
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Reading, Spelling, Elocution—McGuffey’s New Revised Readers ; 
McGuffey’s New Eclectic Spelling Book; Kidd’s Elocution and 
Vocal Culture. 

Mathematics—Ray’s Arithmetic; Ray’s Test Examples; Ray’s 
Elementary and Higher Algebra; Evans’ School Geometry for Be- 
ginners; Robinson’s New Geometry and Trigonometry; Robinson’s 
Surveying and Navigation; Robinson’s Progressive Table Book. 

Grammar—Pinneo’s Primary and Analytical Grammar; Pinneo’s 
English Teacher and Guide to Composition; Kerl’s Treatise for 
High Schools. 

Geography—Mitchell’s New Revised Geographies; Cornell’s Out- 
line Maps; Guyot’s Physical Chart; White’s Class Book of Geogra- 
phy for Examinations; Lessons on the Globe—Mary Howe Smith. 

History, Natural Science, etec—Goodrich’s Common School His- 
tory; History of the United States—Quackenboss ; Natural Philoso- 
phy—Quackenboss; Philosophy of Natural History—Ware and 
Smillie; Rhetoric—Quackenboss; Chemistry (mew edition)—You- 
mans; Geography of the Heavens—Burritt; Astronomy (Elemen- 
tary)—Robison; Geology—Dana; Mineralogy—Dana; Botany— 
Gray; Anatomy and Physioloyy—Cutter; Penmanship—Spencer ; 
Dictionary— Webster. 


Fine for violating any provision of this chapter. 


56. If any officer fail to perform any duty required of him by this 
chapter, or violate any provision thereof, and there is no other fine 
or punishment imposed therefor by law, he shall be guilty of a mis- 
demeanor, and fined not less than ten dollars for every such offense ; 
and such fine shall not impair or affeét his liability for damages to 
any person injured, nor the liability of himself and sureties on his 


_ official bond. 


57. If the board of supervisors of any county, the board of edu- 
cation of any township, or trustees of any school district fail to per- 
form any duty required by this act, each member of such board and 
every such trustee shall be liable to the full penalty imposed by the 


preceding section, unless he show that he was not guilty of any neg- 
lect or default in the premises> 


State school fund; how invested. 


58. All such sums as have accrued, or shall hereafter accrue to 
this state, from the several sources enumerated in the first section of 
the tenth article of the constitution, shall be set apart as a separate 
fund, to be called the “school fund,” and it shall be the duty of the 
auditor to ascertain from time to time what sums have so accrued, 
or may hereafter so accrue, and pass the same to the credit of the 
said fund; and the state is hereby pledged to pay interest at the rate 
of six per cent per annum on all sums so credited, which interest 


shall be payable on the first day of September annually. 
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Annual distribution by the state for the support of free schools. 


59. There shall be distributed on the first day of September, an- 
nually, to the several counties in the state, in proportion to the num- 
ber of youth therein according to the latest enumeration made for 
school purposes, the interest payable by the state as provided in the 
fifty-eighth section, together with the net proceeds of all forfeitures, 
confiscations, and fines which accrued to the state during the previ- 
ous year, and the proceeds of the annual capitation tax, and of the 
state tax on real and personal property for the support of free 
schools, and dividends on bank stock held by the board of the school 
fund, and the interest accruing on stock invested in United States 
bonds, after deducting from the aggregate the salary of the general 
superintendent of free schools for the state, and the necessary travel- 
ing and contingent expenses of his office. 

60. It shall be the duty of the auditor, on or before the first day 
of September, in each year, to ascertain the amount which is dis- 
tributable among the several counties as aforesaid and notify the 
general superintendent of free schools thereof, who shall thereupon 
ascertain the proper share of each county and notify the auditor and 
each county superintendent of the same. Upon receiving such 
notice the county superintendent shall ascertain the proper share of 
each township and independent school district in his county, accord- 
ing to the number of youths therein, and give notice to the board of 
education of each township and independent school district in the 
county of the amount of the state fund due to such township or 
district, and that the same cannot be drawn by them, until they have 
made the levy required by the forty-fourth section of this chapter. 


Whenever the said county superintendent shall have ascertained ~ 


that such levy has been made in any township or independent school 
district, he shall inform the auditor thereof, and draw his requisition 
upon him in favor of the treasurer of such township or independent 
school district, for the amount of the state fund to which such town- 
ship or district is entitled, specifying such amount and the name of 
the treasurer therein. He shall also notify the secretary of the board 
of education of each township and district of the amount so drawn 
for, and the secretary of such township board shall apportion three- 
fifths of the same and of all other school funds belonging to the 
township among the school districts, according to the enumeration of 
youths, and inform the township treasurer and the trustees of the 
district thereof, and the remaining two-fifths shall be placed at the 
discretion of the board of education of the township, to be distrib- 
uted among the districts under the control of such board so as to 
continue the schools in each of said districts the same number of 
months during the year. 


Of the general superintendent of free schools. 


61. There shall be elected by joint vote of the two branches of 
the legislature a general superintendent of free schools for the state, 
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whose term of office shall be the same as that of the governor. 
When there is a vacancy the governor shall fill the same by appoint- 
ment for the unexpired term. He shall receive annually the sum of 
one thousand five hundred dollars in payment for his services, to be 
paid quarterly out of the school fund upon warrant of the auditor. 

62. The general superintendent shall keep his office at the seat of 
government. He shall provide a seal for his office, and copies of his 
acts and decisions and of papers kept in his office, authenticated by 
his signature and official seal, shall be evidence equally with the 
originals. He shall sign all requisitions on the auditor for the pay- 
ment of money out of the state treasury for school purposes, except 
as hereinafter provided. 

63. The general superintendent shall be charged with the super- 
vision of all county superintendents and free schools of the state, 
and see that the school system is, as early as practicable, carried into 
effect. He shall prescribe and cause to be prepared all forms and 
blanks necessary in the details of the system, so as to secure its uni- 
form operation throughout the state, and shall cause the same to be 
forwarded to the several county superintendents, to be by them dis- 
tributed to the persons entitled to receive the same. He shall cause 
asmany copies of this chapter and other school laws in force, with 
such forms, regulations, and instructions as he may judge expedient, 
thereto annexed, to be from time to time published as he may deem 
expedient, and shall cause the same to be forwarded to the county 
superintendents, to be by them distributed to the persons entitled to 
receive them. 

64. He shall, at the time and place appointed by him, convene the 
county superintendents within each judicial circuit of the state once 
in each year, for the purpose of conference upon the interests of edu- 
cation within their several jurisdictions, and giving such instruc- 
tions and making such suggestions in regard to the discharge of their 
several duties as to him may seem expedient and as the interests of 
education may require. 

65. It shall be the duty of the general superintendent to aim at 
perfecting the system of free schools as established in this state, and 
for this purpose it shall be his duty to correspond with educators 
and school officers abroad, to acquaint himself with the various sys- 
tems of free schools established in other states and countries, to 
collate their results as exhibited in the reports of their several super- 
intendents, and to use all efforts necessary to enable him to ren- 
der available to the purposes of the legislature the combined results 
of the experience of other communities with his own experience and 
observation. He shall acquaint himself intimately with the peculiar 
educational wants of each section of the state, and shall take all 
proper means tosupply them, so that the schools shall be as nearly as 
possible equal and uniform in grade throughout the state. He shall 
acquaint himself with the different systems and methods of instruc- 
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tion which may be introduced among educators, and shall éXplain 
and recommend such as experience and sound principles of educa- 
tion may have demonstrated to be valuable; and it shall be his duty 
to endeavor to render available to the people of this state all such 
improvements in the system of free schools and the method of 
instruction as may have been tested and proved by the experience 
of other communities. 

66. He shall, at each session of the legislature, make a report to 
the same in regard to the condition of free schools within the state, 
embracing all statistics compiled from the reports of the county 
superintendents, and such other authentic information as he can 
procure, which will be necessary to give a proper exhibition of the 
working of the system, together with such plans as he may have 
matured for the management and improvement of the school fund, 
and for the better and more perfect organization and efficiency of 
free schools; and likewise all such matters in relation to his office 
and to free schools, as he may deem expedient to communicate. 

67. The auditor shall annually, before the first day of November, 
deliver to the governor and to the general superintendent of free 
schools, each, a report, made up to the first day of September next 
preceding, of the condition of the school fund, with an abstract of 
the accounts thereof in his office, which report the general superin- 
tendent shall lay before the legislature’ in his next annual report to 
that body. 

68. The governor, auditor, treasurer, secretary of the state, and 
general superintendent of free schools shall be a corporation under 
the name of “The board of the school fund,” and shall have the 
management, control, and investment of said fund, under the first 
section of the tenth article of the constitution. 

69. The governor shall be the president of the board, and in his 
absence the board may choose one of their number to officiate tem- 
porarily in his place. The auditor shall be the secretary of the 
board. A faithful record shall be kept of all their proceedings, and 
a copy thereof, certified by the secretary of the board, shall be evi- 
dence in all cases in which the original would be. 

70. A meeting of the board may be held at any time upon the 
call of any member thereof, provided notice be given to all the 
members who may be at the seat of government. The auditor’s 
office shall be the place of meeting, and the proceedings shall be 
signed by the president of the aE for that day, and shall þe 
open to inspection at all times. 

71. All money which ought to be paid into the treasury to the 
credit of the school fund shall be recoverable with interest, by action 
or motion in any court having jurisdiction, and the auditor shall 
institute and prosecute said action or motion when thereto directed 
by the board. 

72. The board may appoint agents for the collection of debts or 
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claims and authorize them to secure payment, thereof and protect 
the interests of the school fund on such terms as it may approve. 
They shall take bond from said agent, if any money is to come into 
his hands; and any agent selling lands, when directed to do so by 
the board, shall execute a deed, (with the resolution giving such 
directions thereto annexed,) conveying to the purchaser by special 
warranty. Said agent may be allowed by the board a compensation 
not exceeding in any case five per cent on the money actually paid 


- into the treasury. 


73. The board shall from time to time invest all the uninvested 
capital and interest of the school fund in interest-bearing securities 
of the United States or this state, as provided for in the constitution. 

74. The auditor shall be the accountant of the boaid, exercising 
any of their powers, except that he shall not without special author- 
ity entered upon the records of their proceedings, dispose of any 
property or invest any money of the school fund. He shall place 
the securities in which said school fund is invested, in such deposi- 
tory for safe keeping as the board shall direct. 

75. All money belonging to the school fund shall be received into 
and paid out of the treasury upon the warrant of the auditor. But 
no warrant for paying out such money shall be issued without the 
authority of the board. 


City of Wheeling; certain towns, &e. 


76. Nothing contained in this chapter shall alter or affect the 
laws now in force respecting the free schools in the city of Wheeling 
and the parts of townships connected therewith; or in the village of 
Barboursville, in the county of Cabell; the town of Moundsville, 
in the county of Marshall; the town of Clarksburg, in the county 
of Harrison, or any other independent school district in this state. 


Agricultural college. 


77. The “Agricultural College of West Virginia,” located and 
established in pursuance of the act passed February seventh, eigh- 
teen hundred and sixty-seven, entitled “An act for the regulation 
of the West Virginia Agricultural College,” shall be and remain as 
so established and located; and all the provisions of the said act, 
except so far as the same may be altered by this chapter, shall 
remain in full force and effect to the same extent as if this act had 
not been passed. i 

78. The mame of the said college shall hereafter be the “ West 
Virginia University,” by which name it shall have and hold all the 
property, funds, investments, rights, powers, and privileges now had 
and held under the name prescribed in the above recited act. 

79. For the government and control of the said university, there 
shall be a board of regents consisting of one person from each sen- 
atorial district, to be called the regents of the “ West Virginia Uni- 
versity,’ and as such they may sue and be sued and have a common 
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seal. Any three of the said regents shall constitute a quorum for 
the transaction of business, except that for making arrangements 
for the erection of buildings or the permanent alterations thereof, or 
the appointment to or removal from office of professors, the concur- 
rence of a majority of the regents shall be required. Vacancies in 
the said board shall be filled by the governor as they occur. 

80. The fund derived from the sale of the United States land war- 
rants which have been or may be donated to this state for the pur- 
pose of endowing an agricultural college shall be invested by the 
governor in a loan or public stocks of the United States, for the use 
and benefit of the said university. 

81. The board of regents shall, from time to time, establish such 
departments of education in literature, science, art, agriculture, and 
military tactics as they may deem expedient, and as the funds under 
their control may warrant, and purchase such materials, implements, 
and apparatus as may be requisite to proper instruction in all said 
branches of learning, so as to carry out the spirit of the act of con- 
gress aforesaid, approved July second, eighteen hundred and sixty- 
two. And they shall also appoint a superintendent, who shall have 
general supervision and control of the property and interests of said 
university during the vacation of said board. 

82. The said board shall establish and declare such rules and 
regulations and by-laws, not inconsistent with the laws of this state 
or the United States, as they may deem necessary for the proper 
organization, the tuition, and good government of said university, 
and the protection of the public property belonging thereto; they 
shall appoint a treasurer, taking bond from him, with ample security, 
and conditioned for the faithful keeping and disbursing of such 
money as is herein, or may be hereafter appropriated, and such other 
money as may be allowed by said board to come into his hands from 
time to time; they shall also settle with him annually, or oftener if 
they think best; inspect annually all the property belonging to said 
university, and make a full report of the condition, income, expen- 
ditures, and management of said university, annually, to the gov- 
ernor, to be by him laid before the legislature. 

83. The board shall have power to create a preparatory depart- 
ment to said university, and establish any other professorships than 
those indicated heretofore, if the same-be deemed essential; to fix 
the salaries of the several professors and of the superintendent, and 
to.remove them for good cause; but in case of removal, the concur- 
rence of, a majority of the board shall be required, and the reasons 
for the removai shall be communicated in a written statement to the 
governor. : E ' 

84. Besides prescribing the general terms upon which students may 
be admitted, the course of their instruction, and the kind and dura- 
tion of their services (which duration shall not exceed fiye nor be 
less than two years), the said regents are still further empowered to 
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admit as regular students or cadets of said university from each 
senatorial district in the state one or two, and not more than two, 


young men who are not less than sixteen nor more than twenty-one 


- , years of age, the admission in each case to be made upon undoubted 


evidence of a fair moral character. But should no application be 
made from any of said senatorial districts, then the vacancies may 
be filled from the state at large. 

85. The cadets admitted under the provisions of the preceding 
section shall be entitled to all the privileges, immunities, educational 
advantages and benefits of the university, free of charge for admis- 
sion, tuition, books, and stationery, and shall constitute the public 
guard of the university, and the public property belonging thereto. 
And whenever the said board shall certify to the governor that the 
university is ready to go into operation, and that cadets have been 
appointed and admitted as hereinbefore provided, he shall forthwith 
forward to the superintendent of the university a sufficient number 
and quantity of ordnance and ordnance stores, and camp and garrison 
equipage, to be kept in an arsenal belonging to the institution. And 
the professor and the students of the university receiving instruction 
in military tactics and the art of war, shall be individually and collec- 
tively responsible for the preservation and safe keeping of said arms. 

086. All reasonable expenses incurred by said regents-in discharg: — 
ing the duties hereby imposed upon them (not, however, including 
wages or per diem compensation), shall be allowed by the governor 
and paid out of the treasury of the state, in like.-manner as other - 
sums are drawn therefrom. 7 

87. It shall be lawful for the board to expend so much of the 
appropriation herein provided, as may be proper, for procuring, re- 
pairing, or erecting such buildings as may be necessary for the 


“ accommodation of professors and students of said university; and 


the board are hereby authorized to contract for and erect, at such 
time as they may deem proper and necessary, such additional build- 
ings as may be needed; provided, however, that such expenditures 
shall not exceed the sum of one thousand dollars annually for the 
first five years, except as heretofore provided by the act passed June 
twenty-fifth, eighteen hundred and sixty-eight, entitled “An act 
authorizing the board of visitors of West Virginia agricultural col- 
lege to sell and convey the Monongalia academy and dwelling 
belonging to said college in Morgantown.” They may also expend 
five thousand dollars of the funds received from the trustees of the 
Monongalia academy, in purchasing landed estate for the use of the 
agricultural department of said institution, contiguous to said uni- 
versity. 

88. The president, board of regents, and faculty may graduate 
any student of the university found (after proper examination) duly 
qualified, and shall certify the same by affixing the seal of the uni- 
versity to his diploma. 
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West Virginia State Normal School. 
89. The “ West Virginia State Normal School,” established under 


and by virtue of the act passed February twenty-seventh, eighteen 
hundred and sixty-seven, entitled “An act for the establishment of a 
State Normal School,” shall be and remain at Marshall college, in 
the county of Cabell, as provided in said act; and all the provisions 
of said act, and of all other acts in relation thereto, shall be and 
remain in full force, except so far as the same may be altered by this 
chapter. 

90. For the government and control of the said school there shall 
be a board of regents, consisting of the state superintendent of free 
schools, secretary of the state, auditor and treasurer, together with 
one person from each congressional district of the state, to be 
appointed by the governor, who shall be called “The Regents of the 
State Normal School,” and as such may have a common seal, and 
sue and be sued, plead and be impleaded, contract and be contracted 
with, and take, hold, and possess real and personal estate for the use 
of said school. The transfer and conveyance by the board of super- 
visors of Cabell county of the lands and buildings of Marshall col- 
lege to the regents of said school heretofore appointed is hereby 
accepted, confirmed, and legalized. But in case the said school 
should at any time hereafter be removed from the said Marshall col- 
lege, the said property so conveyed shall revert to and be vested in 
the said board of supervisors for the use of the said county of 
Cabell. 

91. The regents appointed by the governor as aforesaid shall hold 
their office during his pleasure. The said school shall be under the 
general supervision and control of the said regents. They shall 
have full power and authority to adopt and establish such by-laws, 
rules, and regulations for its government as they may deem necessary 
and proper to effect the object of its establishment, not inconsistent 
with the laws of this state. They shall fix the number and com- 
pensation of the teachers and others to be employed therein, and 
appoint and remove the same; prescribe the preliminary examina- 
tion of pupils, and the terms and conditions on which they shall be 
received and instructed in said school; the branches of learning to 
be taught in each department thereof; and shall determine the 
number of pupils to be received into the normal department of said 
school from each county or senatorial district of this state, conform- 
ing as nearly as possible to the ratio jof population therein, and the 
mode of selecting them. The pupils admitted into the normal 
department of said school shall be admitted to all the privileges 
thereof, free from all charges for tuition, or for use of books or 
apparatus; but every such pupil shall pay for books lost by him, 

and for any damage done by him to such books or apparatus ; and 
any pupil in said school may be dismissed therefrom by said regents 
or by the executive committee, subject to the approval of the regents, 
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for immoral or disorderly conduct, or for neglect or inability to per- 
form his duties. The state superintendent of free schools shall pre- 
pare suitable diplomas to be granted to the students of the normal 
department of said school, who have completed the course of study 
and discipline prescribed by said regents; and such diploma, when 
signed by said superintendent and the principal of the normal depart- 
ment of said school, shall, of itself, be a sufficient certificate of quali- 


_ fication to teach common schools; but such diploma may be annuled 


by the state superintendent of free schools for the intemperance 
or other immoral conduct of its holder. The said regents may 
establish a pay department in said school, whenever the accommoda- 
tions thereof will admit of the same, and may admit into such 
department so “many paying students as can be accommodated 
therein from this or any other state, whether they desire to become 
teachers of schools or not. They may cause to be taught in the said 


' department of the said school, all or any of the branches of learn- 


ing usually taught in colleges and seminaries, and for that purpose 
may establish therein the necessary professorships. They may also 
make all the necessary rules and regulations for the government of 
the said department, and prescribe the tuition and terms of admis- 
sion therein. The said school shall continue to be called and known 
by the name of “Marshall College.” 

` 92. The said regents shall appoint three intelligent and discreet 
persons, residents of the county of Cabell, who shall constitute an 
executive committee for the care and immediate management and 
control of said school, subject to the rules and regulations prescribed 
by said regents. Said committee shall (subject to the control of said 
regents) designate the person to take charge of the boarding depart- 
ment of said school, and fix the price to be paid for board therein. 
They shall, from time to time, make full and detailed reports to said 
regents of the condition, working, and prospects of said school, and 
shall do and perform such other duties in relation thereto as the 
said regents may from time to time prescribe. - 

93. It shall be the duty of the said regents to proceed with all 
reasonable dispatch to complete the buildings and improvements 
already commenced at said college, and to erect and complete the 
new college building contemplated by them, according to the plans 
and specifications, as near as may be, now in their possession. Pro- 
vided, that the cost of such new building shall not exceed the sum 
of twenty-five thousand dollars. 


Branch of state normal school at Fairmont. 


94. The branch of the state normal school established at Fair- 
mont, under and in pursuancé of the act passed March fourth, eigh- 
teen hundred and sixty-eight, entitled “An act providing for the 
purchase of the West Virginia Normal School at Fairmont,” shall 
be and remain at that place, and all the provisions of said act shall 
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remain in full force, excépt so far as the same may be altered by 
this chapter. 

95. Said school shall be under the jurisdiction and control of the 
regents of the state normal school, in the same manner and to the 
same extent as the state normal school at Marshall college. 


CHAPTER XLVI. 


OF THE POOR. 


SEC. SEC. i 
1. Election of overseers of the poor ; vacancies | 14) Liability of certain relatives of pauper for 
in each office how filled. to} his support, and proceedings in relation 


2. Boards of supervisors hereafter to perform | 18.) thereto. 
duties of boards of overseers of poor; they | 19 : Sn, a A 
succeed to the rights and liabilities of for- | to APPa o aaae porbo a asation of 
mer boards, etc. 23. PAD ? 


Their powers and duties in relation to poor- | 24. When agent and overseer to render account. 
i 


houses, ctc. 25. How proceeded against for failure to account, 
5. When person deemed to have a legal settle- ete. 
ment under this chapter. 26. Compensation of overseers. 
ü. Duty of overseer of poor when application | 27. Annual statement of board “of supervisors; 
made to him for relief, etc. what to contain, etc. 
7. Where person assisted to be kept. 28. Levy for support of poor, etc. 
S. Duty of overseer in relation to burials. 29. Sheriff’s duties as to orders for support of 
9. Also in relation to vaccinations. poor, etc. 
A Duty of overseers and supervisors in rela- | 30. Property of county not subject to levy; rem- 
tion to paupers found in their county with- edy against sheriff failing to pay, ete. 
E 2 out a legal settlement. 31. Fines for use of board of supervisors. 


13. Duty of overseer in regard to public beggars. 32. The word “overseer,” how construed. 
Elections of overseers of the poor. 


1. An overseer of the poor shall be annually elected by the voters Const. art. vii, 22. 
of every township as prescribed by the fourth section of the third 
chapter; and when there is a vacancy in the office, it may be filled 
in the manner specified in the fifth section of the fourth chapter. 


Boards of supervisors succeed to the rights, etc., of the boards of over- 
seers of the poor. 


2. The board of supervisors of every county shall hereafter do Code Va., p. 293, 
and perform all the duties heretofore devolved upon boards of over- ‘ 
seers of the poor. Such boards, in their corporate capacity, shall 
succeed to all the rights and liabilities lawfully acquired or incurred 
by the corporations created in their respective counties by the fifty- 
first chapter of the code of Virginia; and, without any transfer or 
conveyance, be deemed respectively the owners of the real and per- 
sonal property in their several counties heretofore lawfully appro- 
priated to the use of the poor thereof; and may receive, hold, use, 
and dispose of, according to the rules of law and the intent of the 
instrument conferring title, any gift, grant, devise, or bequest made 
for the use of the poor under their jurisdiction. 

3. The board of supervisors of every county may purchase lands zta. 39, 10. 
for the use of the poor, and sell and convey lands heretofore or here- 
after acquired for that purpose; may provide stock and instruments 
of husbandry on any of their lands, and use such lands as a place 
of general reception of the poor; and may provide a poorhouse, 
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workhouse, and other buildings and improvements. The board of 
supervisors of two or more adjoining counties may, in like manner, 
jointly establish a place of reception for the poor of their several 
counties, and contribute to the expense of establishing, furnishing, 
and supporting the same, in such proportions or under such regula- 
tions as may be agreed upon; but such common place of reception 
shall be under the management and direction of the board for the 
county in which itis situated, unless it be otherwise agreed between 
the boards of the several counties concerned ; and the persons under 
whose management and direction such common place of reception 
may be shall exercise, in respect to the same, the authority men- 
tioned in the succeeding section. ~ 

4. The board of supervisors of a county may employ managers, 
physicians, nurses, and servants to take care of the poor, or any of 
them, under their charge; and prescribe regulations respecting the 
places at which the poor are kept, and the discipline and order to be 
observed or enforced at the same. 


What persons are to be supported or assisted, and how. 


5. A person shall not be deemed to have a legal settlement in any- 
county until he has resided one year continuously therein; nor if he 
has immigrated into the state within three years, unless at the time 
of so migrating he was able to maintain himself. 

6. On application by or on behalf of any person who is unable to 
maintain himself, or by or on behalf of the family of any person 
when he is unable to maintain it, and the family is unable to main- 
tain itself, such person or family, if he or they have a legal settle- 
ment in the county, shall be provided for or assisted as his or their 
necessities may require, under the order and direction of the over- 
seer of the township in which such settlement may be; and if he or 
they have not a legal settlement in the county, shall nevertheless be 
so provided for or assisted under the order and direction of the over- 
seer of the township in which they may be, until properly removed 
as hereinafter provided. But the board of supervisors of the county 
may change or rescind any order or direction given by such over- 
seer, aud may direct any person or family to be provided for or 
assisted, though the overseer of the township has refused to do so. 

7. Any person to be provided for or assisted as aforesaid may 
either be kept at the place of general reception or be supported or 
assisted elsewhere; but in a county where there is a poorhouse, he 
shall not be kept at the expense of the county at any place other 
than such poorhouse, except in case of emergency or necessity, and 
then only so long as the emergency or necessity may require. All 
poor persons kept at the place of general reception, who are able to 
work, shall be required to perform such reasonable and moderate 
labor as may be suited to their sex, age, and bodily strength; and 
the proceeds of such work shall be appropriated to the support of 
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the poor of the county in such manner as the board of supervisors 
may, from time to time, direct. 


8. The overseer of every township shall have decently interred | 


the remains of such persons as die therein who, at the time of their 
death, may not have possessed property enough to pay the expenses 
of such burial. 
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9. The overseer of a township may cause to be vaccinated with Ia. p. 447,215. 


proper vaccine matter any persons in such township who are unable 
to pay the expenses thereof. 


Of paupers found in a county where they have not a legal settlement. 


10. On the complaint of an overseer for any township before a Id. p. 293, 2 7. 


justice thereof, that any person has come into such county who is 
likely to be chargeable thereto, such justice may, by warrant, cause 
such person to be brought before him, and, upon proof of the truth 
of such complaint, shall cause the person complained of to be re- 
moved to the county wherein he was last legally settled, or if he 
migrated from another state, and has no legal settlement in this, to be 
removed to such other state, unless he be so sick or disabled that he 
cannot be removed without cruelty or danger of life, in which case 
he shall be provided for at the charge, in the first instance, of the 
county wherein he is, and after his recovery, shall be removed. 


11. The board of supervisors of the county wherein such person 1a.3s. 


was last legally settled shall, upon his being so removed thereto, pro- 
vide for him, and repay all the charges incurred for his maintenance, 
cure, and removal. If he die before removal, they shall repay the 
charges for his burial and those incurred during his sickness. In 
case of their failure to comply with this section, complaint may be 
made before the circuit court of the county in which they reside, 
and a summons may be awarded against them; upon the return of 
which executed, the circuit court may order them to provide for 
him, and order payment of the charges aforesaid, and compel obedi- 
ence to any such order by attachment or otherwise. 


12. If an indigent person, not having a legal settlement in this 2 ohio stat. p. 


state, be brought into and left in the same, with intent that he 2 thd Stat p- 
should become a public charge, every person who brought, or caused Mat “Stat, p. 


to be brought, or counseled or aided in bringing such indigent person 
into the state with intent as aforesaid, shall forfeit one hundred dol- 
lars for every such offense. 


Public beggars. 


13. Every overseer shall exert himself to prevent any person from code va, p. 294, 


going about begging, or staying in any street or other place to beg. ê” 


Every such person, if properly a county charge, shall immediately 
be taken up and conveyed to the place of the general reception for 
the poor of the county in which he may be found, if there be one, or 
if he has a legal settlement in another county of this state, he may 
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, be proceeded against according to the tenth section. Or where he ~- 
has migrated from another state, and has no legal settlement in this, 
the board of supervisors may cause him to be removed to such other 
state. To carry into effect this section, an overseer may issue a war- 
rant to a constable. 


Inability of the relations of a pauper for his support. 


2Meg Stat 14, The relations who are of a sufficient ability, of any pauper, 
Mass Stap shall be liable, in the following order, to support such pauper in 
such manner as shall be approved by the board of supervisors of the 
county in which such pauper may be, and to pay the expenses of his 
burial when he dies, that is to say: 1. The father; 2. If there be 
no father, or he be not of sufficient ability, then the children; and, 
3. If there be neither father nor children, or they be of insufficient 
ability, then-the mother. But if any relation so liable do not reside 
' in this state, and has no estate, or debts due him, within the same,. 
by means whereof the liability can be enforced against him, the 
other relatives shall then be liable to support such pauper in the 
order above mentioned, but no such relation shall be compelled to 
receive such pauper in his own house against his consent. 

15. The board of supervisors of the county in which the pauper 
may be may proceed, by motion in the-circuit court of such county, 
against any one or more of the relatives liable as aforesaid, and the 
court shall thereupon hear, in a summary mode, the allegations and 
proofs of the parties, and assess upon such of the relatives, duly 
notified of the proceeding, as appear to be liable therefor and of 
sufficient ability, such sum as will reimburse to the supervisors the 
expense, if any, incurred by them in or about the support or burial 
of such pauper up to the time of the assessment, with interest and 
costs; and payment thereof may be enforced by execution in com- 
mon form. The court shall further, as the case may require, assess 
upon the said relatives such sums, to be payable quarterly thereafter 
to the board of supervisors until the further order of the court, as 
will be sufficient for the future support of the pauper if he be living; 
and the clerk of the court shall from time to time thereafter, on 
application of the board, or the president thereof, issue execution for 
the arrears of any preceding quarter, with interest from the time 
appointed for the payment thereof, and costs. 

_16. The court may direct any questions of fact arising in such 
proceeding to be tried by a jury; and may from time to time, on the 
motion either of the board of supervisors or any relative affected 
thereby, vary, as circumstances may require, the judgment or order 
so far as it relates to the future support of the pauper. But no jury 
fee shall be taxed in any proceeding under this section. 

17. The court may proceed by summons and attachment, instead 
of motion, against the persons, or any of them, liable as aforesaid, 
with like effect and subject to the like rules and principles as if the 
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proceedings were instituted to recover r damages for a breach of con- 
tract, or money for a claim. 

18. If it shall appear in any case that the party liable is unable 
wholly to’support the pauper, but is able to contribute towards such 
support, the court in its discretion may assess upon him the propor- 
tion which he shall be required to contribute, either to the past 
expense incurred by the board or to the future support of the pau- 
per, or both; and assess the residue upon the relatives in the order 
aforesaid. And payment of the said assessment, with interest and 
costs, may be enforced by execution as aforesaid. 


Duties, tenure of office, and compensation of agent. 


19. The board of supervisors of any county may appoint an Code Va., p. 294, 
agent, who, before acting as such, shall execute a bond to the said 
board in such penalty and with such sureties as the board deem 
sufficient, conditioned as required by the sixth section of the tenth 
chapter. 

20. Such agent shall have charge of the poorhouse, or place of 
general reception for the poor of the county; but shall be at all 
times under the control of the board of supervisors and observe the 
rules and regulations prescribed by them. . He shall receive persons 
into the poorhouse to be supported therein, only on the order in 
writing of an overseer or of the sgid board. He shall keep a register 
of all such persons, showing th@™fiame and age of each person, the 
date when he was admitted, whether he was admitted upon the order 
of the board of supervisors or an overseer of the poor; and if the 
latter, the name of the overseer on whose order he was admitted. - It 
shall also show whether any, and if any, which of the persons so 
admitted were kept at the place of general reception, for what 
length of time and in what manner; and shall note, with the proper 
dates, which of them were discharged or removed, escaped or died ; 
with such other information as he may deem useful. 

21. The board of supervisors shall cause the poorhouse to be 
visited at least once a month by one or more of their number, or by 
one or more of the overseers of the poor, who shall carefully examine 
the condition of the inmates, the manner in which they are treated 
and provided for; ascertain what labor they are required to perform ; 
inspect the books and accounts of the agent, and generally inquire 
into all matters pertaining to the poorhouse; and report to the said 
board. 

22. The agent shall keep for the board of supervisors such money Id. 214. 
and property as it may authorize him to receive or have the care of, 
and dispose of the same as it may direct. He may in the corporate 
name of the supervisors recover money or property for them, and 
defend proceedings against them; the board allowing the expenses 
of such prosecution or defense. 


23. Every.- officer or other i person appointed or. employed by the ta. p. 205,217. 
41 


Id. 2 15. 


1d. 3 16, 


Id. 317, 


Id. 318. 
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board of supervisors, under the provisions of this chapter, shall hold 
his office or employment at its pleasure, and receive for his services 
such compensation as it may deem reasonable. 


Accounts of the agent and several overseers ; legal proceedings against 
~ them. 


24. Annually at the meeting of the board of supervisors to be 
held on the first Wednesday in August, and more frequently, if 
required, every agent and overseer shall render to the board a cor- 
rect account of his transactions, with proper vouchers, and pay 
according to its order such balance as may be in his hands. Any 
agent or overseer. failing to do so shall forfeit not less than thirty 
nor more than one hundred dollars. 

25. The board of supervisors of any county may move for and 
obtain judgment in the circuit court of such county against-any 
overseer or his representatives, or against any agent or other person 
and his sureties, and his and their personal representatives, for such 
balance as may be in the hands of, or be owing from, such overseer, 
agent, or other person, with lawful interest thereon, and for damages 
in addition thereto not exceeding fifteen per centum. 


Compensation of overseers. 


26. The supervisors of the county shall allow each overseer 
therein, out of the county treasury}; such sum as they may deem 
reasonable for his services, not exceeding one dollar and a half for 
each day necessarily employed by him in the duties of his office; 
and his own affidavit shall be received as prima facie evidence of 
the number of days so employed. 


Annual statement of board of supervisors. 


27. The board of supervisors of every county shall, at their stated 
meeting on the first Wednesday in August in each year, make up and 
enter of record, in a book to be kept by them for that purpose, a 
statement of the number of the poor provided for during the year 
next preceding, and showing how many were white and how many 
colored; how many were males and how many females; for what 


“ length of time, and where each was provided for or assisted; the 


name of each; the amount of money at their disposal for the support 
of the poor for such year, showing how much from the annual levy, 
and how much otherwise; the amount expended by them for the 
year, showing how much was expended at the place of general recep- 
tion, and how much for those supported or assisted elsewhere; the 
balance remaining in the hands or under the control of the super- 
visors; what amount in addition they will require to pay arrears for 
the past and meet- expenditures for the ensuing year, and what will 


- be the nature of the said expenditures. It shall show whether any, 


and if any, which of the poor under their charge were kept at work 
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at the place of general reception, for what length of time and in 
what manner, whether in the workhouse or in tilling the land or 
otherwise. The said statement, and all other proceedings of the 
board of supervisors in relation to the poor, shall be kept in a sepa- 
rate book, to be provided by them for that special purpose. And 
the amount expended by said board or under their direction, in each 
year, with the items thereof, shall be published as a part of its 
financial statement, under section fifty-three of chapter thirty-nine 
of this act. 


Of the supply of money for the support of the poor, and disbursement ` 


of the same. 
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28. Upon the completion of said statement, the board of super- 1a. p. 296, 2 22. 


visors of the county shall provide in the county levy for such 
amount as it may deem necessary for the support of the poor for the 
ensuing year, including the payment of arrears, and from time to 
time thereafter shall appropriate out of the county treasury such 
sums for that purpose as the said supervisors may deem proper, and 
cause proper orders therefor to be issued on the county treasury. 


29. The orders so issued on the county treasury shall be placed by 


the sheriff on his books to the credit of the supervisors for the sup- 
port of the poor, if there be funds to pay the same; and the sums 
specified in the said orders, with any~ other sums standing on his 
books to the credit of the board for the purpose aforesaid, shall be 
paid by the sheriff oniy upon orders of the board of supervisors, 
signed by the president and counter-signed by their clerk, payable 
to order and properly endorsed. 

30. The property belonging to the supervisors in their corporate 
capacity, and used for the benefit of the poor of the county, shall 
not be subject to execution or other process; but when a judgment 
or decree for a sum of money is rendered against them, a copy 
thereof, certified by the justice by whom, or the clerk of the court 
by which it was rendered, shall have to all intents and purposes the 
same effect as an order of the said supervisors upon the sheriff, and 
when the sheriff has funds in his hands to the credit of the said board, 
he and his sureties or any one or more of them, and the personal 
representatives of such of them as are dead, shall be liable in like 
manner, and to the same extent and effect, for failing to pay the 
money due on such judgment or decree as for failing to pay a judg- 
ment or decree against the supervisors of the county, according to 
the‘fifty-seventh section of chapter thirty-nine. 


Fines imposed by this chapter ; to whom they accrue. 


31. Every fine imposed by this chapter shall be to the board of ra. 24. 


supervisors of the county in which the same was incurred, in their 
corporate capacity. 
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Construction of certain words. 


Td. 2 25. 82. In this chapter the word “overseer” is to be construed as if 
followed immediately by the words “of the poor.” 


CHAPTER XLVII 


OF TOWNS AND VILLAGES. 


d. SEO. 
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To what towns and villages this chapter is to apply. 


See Code of Va, 1. The towns and villages heretofore established in this state 

sa s P. oh pemain subject to the law now in force applicable thereto respect- 

i ively; and the provisions hereinafter contained in this chapter shall 

be deemed applicable only to towns and villages hereafter established, 

except that the council of a town or village heretofore established 

may exercise all the powers conferred by this chapter, although the 

same may not be conferred by their charter; and so far as this chap- 

ter confers powers.on a town or village council not conferred by the 

charter of any such town or village, the same shall be deemed an 
amendment to said charter. 


How certificate of incorporation is obtained. 


2. Any part of any township or townships, not included within 
any incorporated town, village, or city, and containing a resident 
population of not less than one hundred persons, and if it shall 
include within its boundaries a territory of not less than one half of 
one square mile in extent, may be incorporated as a town or village 
under the provisions of this act. 

3. The persons intending to make application for the incorpora- 
tion of such town or village, as hereinafter provided, shall cause an 
accurate survey and map of the territory intended to be embraced 

3 jf 
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therein, to be made by a practical surveyor, which shall show the 
courses and distances of the boundaries thereof, and the amount of 
territory contained therein; the accuracy of which survey and map 
shall be verified by the affidavit of such surveyor annexed thereto. 

4, Such persons shall also cause an accurate census to be taken of 
the resident population of such territory, as it may be on some day 
not more than sixty days previous to the time of presenting such 
application to the court, as hereinafter provided; which census shall 
exhibit the name of every head of a family residing within such 
territory on such day, and the number of persons then belonging to 
every such family; and it shall be verified by the affidavit of the 
person taking the same, annexed thereto. 

5. Such survey, map, and census, when completed and verified as 
aforesaid, shall be left at the residence or place of business, within 
such territory, of some person residing therein, and shall be subject 
to examination, at all seasonable hours, by~every person interested 
in such application, for the period of four weeks at least from the 
posting or first publication of the notice of such application, as 
hereinafter provided. 

6. The persons intending to make such application shall give 
notice that they will apply, on some day therein specified, to the 
circuit court of the county in which such territory shall lie, or if it 
shall lie in more than one county, to such court in one of such coun- 
ties to be named in such notice, for a certificate of the incorporation 
of such territory as a town or village, by a name to be therein speci- 
fied. Such notice shall describe the boundaries of such territory by 
courses and distances, and by specifying the township or townships 
in which it lies; and it shall state where such survey; map, and 
census have been left for examination as aforesaid. It shall also 
specify a day on which all the qualified voters residing in such ter- 
ritory will meet at a place to be named therein, to vote upon the 
question of such incorporation. 

7. If there be a newspaper printed within such territory, such 
notice shall be printed therein once in each week for four successive 
weeks previous to the time specified therein for making such appli- 
cation and taking such vote; and if there shall be no such paper, 
the notice shall be posted in at least three of the most public places 
in such territory, for four weeks at least before the time so specified 
therein. 

8. On the day mentioned i in such notice for the taking of the vote 
mentioned in the sixth section, the qualified voters residing within 
the proposed bounds of such corporation shall meet at the place 
named therein and cast their votes for or against such incorporation. 
Each voter shall deposit ¿ a ballot ina ballot box to be provided for 
that purpose, with the words written or printed thereon: ‘For 
Incorporation,” or “Against Incorporation,” which vote shall be 
taken under the superintendence of any three voters within the said 
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boundary appointed for that purpose by the voters present, and the 
result of such vote shall be certified and returned by them under 
oath to the circuit, court of the county, in case a majority of all the 
qualified voters residing within such boundary shall vote in favor of 
such incorporation. ~ 


9. Upon the filing of such certificate and fom satisfactory proof 


' that all the provisions of the foregoing sections of this chapter have 


been complied with, the circuit court shall, by an order entered of 
record, direct the clerk of said court to issue a certificate of the 
incorporation of such town or village in form or in substance as fol- 
lows: “A certificate under oath of A. B., ©. D., and E. F. that a 
majority of all the qualified voters, residing in the following boun- 
dary to-wit: Beginning, ete., (here recite the boundaries,) have been 
given in due form of law in favor of the incorporation of the town 
(or village) of , in the county of , bounded as herein 
set forth. And it appearing to the satisfaction of the court, that all 
the provisions of chapter forty-seven of the code of West Virginia 
have been complied with by the applicants for said incorporation, 
the said town (or village) is duly authorized within the corporate 
limits aforesaid to exercise all the corporate powers conferred by the 
said chapter from and after the date of this certificate. 
i G. H., Clerk.” 
And from and after the date of such certificate the territory 
embraced within the boundary mentioned in said certificate shall be 
an incorporated town (or village) by the name specified in the said 
notice and certificate. 


First election of officers. 


10. At the time of ordering the certificate. mentioned in the pre- 
ceding section the court shall appoint three legal voters residing 
within the said territory, who shall act as inspectors at the first elec- 
tion to be held in said town or village, as hereinafter provided, and 
in case they shall fail or refuse to act, the said election may be held, 
conducted, certified, and returned by any three voters of said town 
or village appointed for that purpose by the voters present. 

11. The first charter election for officers of such corporation shall 
be held within sixty days from the date of the certificate mentioned 
in the ninth section, of which the inspectors of election appointed in 
such order shall cause notice to be given of the time and place of 
holding such election, which notice shall specify the officers to be 
voted for, and shall be printed in a newspaper for four weeks next 
preceding the day appointed for such election, if one be published 
in such town or village, and if none be published therein, copies 
thereof shall be posted in at least three of the most public places in 
such town or village for four weeks next preceding such election. 

12. Such inspectors, or the persons acting as such, after taking the 
oath prescribed for township officers, shall preside and act as inspec- 
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tors of such election, and all the laws applicable to the election of 
township officers shall apply to such election, if not inconsistent 
with the provisions of this chapter, and such inspectors shall within 
ten days after such election, grant a certificate to the persons elec- 
ted, which shall be recorded among the records of such town or 
village. 

13. The municipal authorities of such town or village shall be a 
mayor, a recorder, and five oun who together shall form a 
common council. 

14. The mayor, recorder, and councilmen of such town or vil- 
lage, so soon as they have been elected and qualified as herein pro- 
vided, and their successors in office, shall be a body politic and cor- 
porate, by the name of “The town (or village) of ————,,” and 
shall have perpetual succession and a common seal; and by that 
name may sue and be sued, plead and be impleaded; purchase and 
hold real estate necessary to enable them the better to discharge 
their duties, and needful for the good order, government, and welfare 
of said town or village. All the corporate powers of such corpora- 
tion shall be exercised by said council or under their authority, 
except where otherwise provided. 

15. There shall be a town or village sergeant, an assessor, and a 
superintendent of roads, streets, and alleys, appointed by the council, 
to continue in office during its pleasure, and perform the duties 
respectively as herein prescribed, or as may be required by the coun- 
cil. The sergeant shall be ex-officio treasurer of said corporation. 


Terms of officers. 


16. The officers first elected in such town or village shall hold 
their offices until their successors are elected and qualified. The 
terms of all officers elected after the said first-election shall com- 
mence on the first day of February in each year, and shall be for 
one year, and until their sucéessors are elected and qualified accord- 
ing to law. 

Subsequent elections. 


17. After the first election of officers in such corporation they 
~ shall be elected on every first Thursday of January, at such place in 
the town or village, and under such supervision, rules, and regula- 
tions, not inconsistent with the laws regulating township elections, 
as the council may prescribe. 


18. Every person elected or appointed’ to an office in such corpo- 


ration shall within twenty days after his election or appointment, 
and before he shall enter upon the duties of his office, take and sub- 
scribe the oath of office prescribed for township officers; which may 
be done before any person authorized by law to administer oaths, or 
before the mayor or recorder of such town or village, which oath, 
with the certificate of the officer administering the same, shall be 
filed with the recorder of the town or village. 
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i Who are voters of the town or village. 


19. All persons who have been bona fide residents of such town or 
village for six months next preceding a charter election held therein, 
and who are qualified voters under*the constitution and laws of this 
state, and none others, shall be entitled to vote at any charter elec- 
tion held in said town or village. But no person shall be deemed a 
resident of any such town or village by reason of being a student of 
any school or college therein, or of being stationed therein for any 
temporary purpose. 


Vacancies in office; qualifications of certain officers, ete. 


20. When a vacancy shall occur from any cause in the office of 
mayor, recorder, or in the council, the vacancy shall be filled by 
appointment by the council from among the citizens of the town or 
village eligible under this chapter. 

21. The mayor, recorder, and councilmen must be residents of 
such town or village and entitled to vote for members of its common 
council. 

22. Whenever two or more persons shall receive an equal number 
of votes for the same office, if such number be the highest cast for 
such office, the persons under whose supervision the election is held 
shall decide by lot which of them shall be returned as elected, and 
shall make their return accordingly. 


Contested elections. 


`~ 


23. All contested elections shall be heard and decided by the 
council. : 


Meetings of the council; their record, ete. 


24. The council shall be presided over at its meetings by the 
mayor, or, in his absence, ‘by the recorder; or, in the absence of 
both mayor and recorder, by one of the councilmen selected by a 
majority of the council present; and a majority of the council shall 
be necessary to form a quorum for the transaction of business. 

25. The council shall cause to be kept, in a well-bound book, an 
accurate record of all its proceedings, by-laws, acts, orders, and reso- 
lutions, which shall be fully indexed, and open to the inspection of © 
any one who is required to pay taxes to such town or village. 

26. At such meeting of the council, the proceedings of the last 
meeting shall be read, and corrected, if erroneous, and signed by 
the presiding officer for the time being. Upon the call of any mem- 
ber, the yeas and nays on any question shall be taken and recorded 
in the journal. 

27. The mayor and recorder shall have votes as members of the 
council, and in case of a tie, the presiding officer for the time being 


shall have the casting vote. 


ae 
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Powers and duties of the council. 


28. The council of such town or village shall have power therein Code Va» p Bat, 
to lay off; vacate, close, open, alter, curb, pave, and keep in good 6987 687, 
repair roads, streets, alleys, sidewalks, crosswalks, drains, and gut- 
ters, for the use of the public, or of any of the citizens thereof, and 
to improve and light the same, and have them kept free from 
obstructions on or over them; to regulate the width of side-walks 
on the streets, and to order the sidewalks, footways, crosswalks, 
drains, and gutters to be curbed and paved, and kept in good order, 
free and clean, by the owners or occupants thereof, or of the real 
property next adjacent thereto; to establish and regulate markets; , 
to prescribe the times of holding the same; to prevent intury or 
annoyance to the public or individuals from anything dangerous, 
offensive, or unwholesome; to prevent hogs, cattle, horses, sheep, and 
other animals, and fowls of all kinds, from going at large in such 
town or village; to protect places of divine worship in and about 
the premises where held; to abate, or cause to be abated, anything 
which, in the opinion of a majority of the whole council, shall be a 
nuisance; to regulate the keeping of gunpowder and other combus- 
tibles; to provide.in or near the town or village places for the 
burial of the dead, and to regulate interments therein; to provide 
for the regular building of houses or other structures, and for the 
making of division fences by the owners of adjacent premises, and 
the drainage of lots by the proper drains and ditches; to make 
regulations for guarding against danger or damage by fire; to pro- 
tect the persons and property of the citizens of such town or village, 12 qrat. p20. 
and to preserve peace and good order therein; and for this purpose, 
to appoint, when necessary, a police force to assist the sergeant in 
the discharge of his duties; to prescribe the powers and define the 
duties of the officers appointed by the council, fix their terms of 
service and compensation, require and take from them bonds, when 
deemed necessary, payable to such town in its corporate name, with 
such sureties and in such penalty as the council may see fit, condi- 
tioned for the faithful discharge of their duties; to erect, or author- 
ize or prohibit the erection of, gasworks or waterworks in the town; 
to prevent injury to or pollution of the same, or to the water or 
healthfulness of the town; to regulate and provide for the weighing 
of hay, coal, and other articles sold or for sale in the town, and to 
provide a revenue for the town, and appropriate the same to its 
expenses; to provide for the annual assessment of taxable property 
therein; to adopt rules for the transaction of business, and the gov- 
ernment and regulation of its own body. 

29. To carry into effect these enumerated powers and all others Code Va., p.317, 
conferred upon such town or village, or its council, by this chapter {6 Grat. p, 537. 
or by any future act of the legislature of this state, the council shall 
have power to make and pass all needful orders, by-laws, ordinances, 
Pee rules, and regulations, not contrary to the constitution 
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and laws of this state; and to prescribe, impose, and enact reaon- 
able fines, penalties, and imprisonments in the county jail or the 
place of imprisonment in said corporation, if there be one, for a 
term not exceeding thirty days, for violation thereof. Such fines, 
penalties, and imprisonment shall be recovered and enforced under 
the judgment of the mayor of such town or village, or’ the person 
lawfully exercising his functions. 

Code Va, p. 817, 30, ‘The council shall cause to be annually made up and entered 

8 Leigh 120. upon its journal, an accurate estimate of all sums which are, or may 
become lawfully chargeable on such town or village, and which 

13 Grat. 577. = ought to be paid within one year, and it shall order a levy of so 
much as may, in its opinion, be necessary to pay the same. 

31. The levy-so ordered shall be upon all dogs in the said town or 
village, and upon all the real and personal estate therein, subject to 
state and county taxes; provided that the taxes so levied upon 
property shall not exceed one dollar on every one hundred dollars of 
the value thereof. 


Who are to work on the streets, &c. 

32. Every male resident of the said town or village not under 
- twenty-one nor over fifty years of age, and who is not a pauper, 
shall, if required by the council thereof, work not exceeding two 
days, by himself or an acceptable substitute, on the roads, streets, 
and alleys of such town or village, under the direction of the super- 
intendent of roads, streets, and alleys, or may be released from such 
work upon the payment to the superintendent of such amount as 
may be fixed by the council, the money so paid to be used in the 
improvement of said roads, streets, and alleys; and if said wee 
and money so paid is not sufficient to putand keep the roads, streets, 
alleys, sidewalks, crosswalks, drains, and gutters of such town or vil- 
lage in good repair, the council thereof shall levy a tax on all the 
subjects of taxation therein sufficient for that purpose, and to pay 

all other expenses incident thereto. 


Lacenses. 


Code Va, p. 317, 883. Whenever anything for which a state license is required is to 
Ís Grat. 577. be done within such town or village, the council may require a town 
or village license therefor, and may impose a tax thereon for the use 
of the town or village. But no license to sell spirituous liquors, or 
wine, beer, ale, porter, or drink of like nature within the town or 
village, or within one mile of the corporate limits thereof, unless it 
be within another corporate town or village, shall be granted by the 
board of supervisors of the county in which any portion of such 
town or village may lie, unless the person applying therefor shall 
produce to such board of supervisors the certificate of the council 
thereof of its consent to the granting of such license. The council 
may require from a person so licensed, a bond with sureties, condi- 
tioned as prescribed in chapter thirty-two of this act, payable to 
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such town or village in such penalty as it may think proper, and 
may revoke such license at any time, if the condition of said bond 
be broken. 


Sidewalks ; how made, ete. 


34. If the owner or occupant of any sidewalk, footway, or gutter 
in such town or village, or of the real property next adjacent thereto, 
shall fail or refuse to curb, pave, or keep the same clean, in the 
manner or within the time required by the- council, it shall be the 
duty of the council to cause the same to be done at the expense of 
the town or village, and to assess the amount of such expense upon 
such owner or occupant, and the same may be collected by the ser- 
geant in the manner herein provided for the collection of the town 
- or-village taxes. 

Collection of taxes, ete. 


35. It shall be the duty of the sergeant to collect the town or vil- 
lage taxes, fines, levies, and assessments, and in case the same are 
not paid within one month after they are placed in his hands for 
collection, he may distrain and sell therefor in like manner as the 
officer collecting the state taxes may distrain therefor, and he shall 
have, in all other respects, the same power to enforce the payment 
and collection thereof. And the said sergeant shall have all the 
powers, rights, and privileges within the corporate limits of such 
town or village in regard to the arrest of persons, the collection of 
claims, and the execution and return of process, that can be legally 
exercised by the constable of a township within the same, and he 
shall be entitled to the same compensation therefor, and he and his 
sureties shall be liable to all the fines, penalties, and forfeitures that 
a constable of a township is liable to, for any failure or dereliction 
in said office, to be recovered in the same manner and in the same 
courts that the said fines, penalties, and forfeitures are now recovered 
against such constable. The sergeant shall, before entering upon 
the duties of his office, execute a bond, conditioned according to 


law, with surety satisfactory to the council, payable to the town or - 
village, in such penalty, not less than one thousand dollars, as the 


council may prescribe. i 

36. There shall be a lien on real estate within such town or vil- 
lage for the town or village taxes assessed thereon, and for all other 
assessments, fines, and penalties assessed or imposed upon the own- 
ers thereof by the authorities of such town or village, from the time 
the same are so assessed or imposed ; which shall have priority over 
all other liens, except the lien for taxes due the state, county, and 
township, and may be enforced by the council in the same manner 
now provided by law for the enforcement of the lien for county taxes, 
or in such other manner as the co uncil may by ordinance prescribe 

ov. It shall be the duty of the sergeant at least once in six 
months, during his continuance in office, and oftener if required by 
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the council, to render an account of the taxes, fines, penalties, assess- 
ments, and other claims in his hands for collection, and return a list 
of such as he shall not have been able to collect, by reason of insol- 
vency, removal, or other cause; to which list he shall make an 
affidavit that he has used due diligence to collect the same, but has 
been unable to do so; and if the council shall be satisfied of the 
correctness of said list, it shall allow thg sergeant a credit for said 
claims, He shall receive for his serviéés in the collection of taxes 
and assessments, a compensation to be fixed by the council, of not 
exceeding five per centum on the amount duly collected and 
accounted for. He shall pay any money in his hands, belonging to 
the town, upon the order of the council. 

38. If the sergeant shall fail to collect, account for, and pay over 
all or any of the moneys with which he may be chargeable, belong- 
ing to the town or village, according to the conditions of his bond 
and the orders of the council, it shall be lawful for the council to 
recover the same by motion, in the corporate name of the town or 
village, in the circuit court of the county in which the same is sit- 
uated; or, where the sum does not exceed one hundred dollars, 
before a justice of the township in which the same is situated, 
against the sergeant and his sureties, or any or either of them, or 
his or their executors or administrators, on giving ten days’ notice 
of such motion. 

89. The mayor shall be the chief executive officer of the town or 
village. He shall take care that the orders, by-laws, ordinances, acts, 
and resolutions of the council are faithfully executed. He shall be 
ex officio a justice and conservator of the peace within the town or 
village, and shall, within the same, possess and exercise all the 
powers and duties vested by law in a justice of a township, except 
that he shall have no jurisdiction as such in civil cases. He shall 
have control of the police of the town or village, and may appoint 
special police officers whenever he deems it necessary; and it shall 
be his duty especially to see that the peace and good order of the 
town_or village are preserved, and that persons and property therein 


are protected, and to this end he may cause the arrest and detention 


of all riotous and disorderly persons-in the town or village before 
issuing his warrant therefor. He shall have power to issue execu- 
tions for all fines, penalties, and costs imposed by him, or he may 
require the immediate payment thereof, and in default of Buch pay- 
ment, he may commit the party in default to the jail of the county 
in which such town or village is situated, or other place of impris- 
onment in such corporation, if there be one, until the fine or penalty 
and costs shall be paid; but the term of imprisonment in such case 


Shall not exceed thirty days. He shall, from time to time, recom- 


mend to the council such measures as he may deém needful for the 


, welfare of the town or village. 


40. It shall be the duty of the recorder to keep the journal of the 
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proceedings of the council, and have charge of and preserve the 
records of the town or village. In the absence from the town or 
village, or sickness of the mayor, or during any vacancy in the 
office of mayor, he shall perform the duties of the mayor, and be 
invested with all his powers. 

41, It shall be the duty of the assessor to make an assessment of 
the property within the town or village subject to taxation, sub- 
stantially in the manner and form in which assessments are made by 
the assessor of the county, and to return the same to the council on 
or before the first day of May in each year, and for this purpose he 
shall have all the powers conferred by law on county assessors. He 
shall list the number of dogs in the town or village, and the names 
of the persons owning the same, which list shall be returned to the 
council, The mayor, recorder, assessor, and superintendent of roads, 
streets, and alleys of such corporation shall each receive a compen- 
sation for his services, to be fixed by the council, which shall not be 
increased or diminished during the term for which he shall have 
been elected. 


42, The expense of maintaining any person committed to the- 


county jail by the mayor shall be paid by the town or village. 

43. So long as such town or village shall keep in good repair its 
streets, alleys, walks, and gutters, the legal residents thereof shall 
not be required to work on the roads, er pay any tax for the open- 
ing or repair of roads outside of the corporate limits thereof. 

44, Any town or village failing to keep its streets, alleys, walks, 
and gutters in good repair for one year, or failing to exercise its 

corporate powers for one year, shall forfeit the rights and privileges 
enumerated in this chapter. 

45, All costs incurred in procuring the incorporation of any town 
or village shall be paid by the same. 

Condemnation of real estate for streets, etc. 

46. The condemnation of real estate for roads, streets, alleys, 
drains, and gutters in such corporation, shall be as prescribed in 
chapter forty-two of this act, and shall be at the expense of the cor- 
poration, except in cases where such condemnation is for the use of 
one or more individuals, in which case it shall be at his or their 
expense. 


CHAPTER XLVIII 


OF FIRES IN TOWNS AND VILLAGES. 


SEC. one 
1. Who may form fire company. When and how company may be dissolved, 
2. Fire company, how formed: ae officers 7. and by whom. 
may be elected. 8. By-laws of fire companies, etc. 
3. Certificate of orgauization to be made to} 9. Powers of council in regard to fires, etc. 
commanding officer of regiment, etc. 10. Liability of corporation for property de- 
4. Members of company, when exempt from stroyed, etc. 
Military duty. 11. When such property not to be paid for. 


5. Duties of members of company. 
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Of fire companies. ~ 


1. Any number of persons, not less than twenty nor more than 
sixty-four, residing in a town or village, may form themselves into a 
company for extinguishing fires therein, 

2. A writing stating the formation of such company, with the 
names of the members thereof subscribed thereto, shall be recorded 
in the recorder’s office of the county wherein such town or village 
or the greater part thereof is. After which, the members of the 
company may elect its officers and make regulations (for effecting its 
objects) consistent with the laws of the state and the ordinances of 
such town or village. 

3. The commander of the company shall, within one month after 
any election of its officers, certify the same to the commanding 
officer of every regiment in which any member of the company may 
be euvrolled, and shall within a month after the first election, and 
within the same time after the termination of any subsequent year, 
make to the regimental court of every such regiment a report of the 
names of the members of his company, and of the time each of 
them joined it, and also of the condition of its engine, hose, and 
other implements. For any failure to comply with this section, Pe | 
shall be fined by such regimental court not less than three nor more 
than ten dollars. 

4. Though the members of such company are to be enrolled as 
heretofore in the militia, yet, except when called into actual service, 
they shall be exempt from the performance of militia duty, or from 
fines for not attending musters, so long as the company is furnished 
with an engine or other proper implements for the extinguishment 
of fires, and keeps the same in serviceable condition. 

5. Every member of the company shall, upon any alarm of fire, 
attend according to the ordinances of the town or village, or the 
company’s regulations, and endeavor to extinguish such fire. 


When and how fire company may be dissolved. 


6. Whenever the regimental court of the regiment in which the 
members of such company or the greater part thereof Qay be 
enrolled shall ascertain that such company has failed, for’ three 
months successively, to consist of twenty effective members, or 
ascertain that it has failed for the like period of time to have or 
keep in good, serviceable condition an engine, hose, or other proper 
implements, such regimental court shall declare such failure and 
dissolve the company; and the members thereof shall no longer be 
exempt from the performance of militia duty, or from fines for not 
attending musters. 

7. A fire company may also be dissolved at any time by order of 
the council of the town or village, or in such manner as the ordi- 
nances thereof may prescribe. 
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By-laws of fire companies; fines and contributions. 


8. The fifteenth section of the twenty-third chapter shall apply to 
fire companies in like manner as if the words “fire company” were 
inserted therein instead of “volunteer company.” 


Power of town or village council in regard to fires. 


9. The council of any town or village heretofore, or which may be 
hereafter established, shall have power within the same to provide 
for the prevention and extinguishment of fires; and for this pur- 
pose, they may, among other things, regulate how buildings shall be 
constructed, procure proper engines and implements, provide for the 
organization, equipment, and government of fire companies and of a 
fire department, prescribe the powers and duties of such companies 
and department and of their several officers; provide for the appoint- 
ment of officers to have command at fires; prescribe what their 
powers and duties shall be, and impose on those who fail or refuse 
to obey any lawful command of such officer, any penalty which the 
council are authorized by law to impose for the violation of an ordi- 
nance. ‘They may give authority to any such officer or officers to 
direct the pulling down or destroying of any fence, house, or other 
thing, if deemed necessary to prevent the spreading of the fire. 


Liability of town or village for property destroyed. 


10. The owner of such property shall be entitled to recover from 
the town or village the actual damage which he may have sustained 
by reason of the same having been pulled down or destroyed under 
such direction. 

11. The preceding section shall not enable any one to recover 
compensation for property which would have been destroyed by the 
fire, if the same had not been pulled down or destroyed under such 
direction, but only for what could have been saved with ordinary 
care and diligence, had no such direction been given. 


CHAPTER XLIX. 


CERTAIN REGULATIONS RESPECTING TOWNSHIPS. 
SEC. ~ 


BEC. 
1. How township may be divided or consolida- | 6 ‘ : : a 
ted, or the boundaries thereof altered. to \ Delinquent lists for township levies; sale 


2. Township affairs, how regulated, etc. : of lands therefor, etc. 
3. Township taxes, how collected. 9. Lien for township levies, etc. 


4. When collection to commence. 10, Delinquent list of personal property may be 
5. Relief against township levies improperly placed in hands of treasurer for collec- 
charged. tion, etc. 


11. Commission allowed for collections. 
How townships may be divided, consolidated, or their boundaries altered. 
1. The townships heretofore established in any county shall con- 
tinue as they are until changed according to law; but the boundary 
between two or more townships may be changed, or a new township 
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formed out of another or parts of two or more townships, or two or 
more townships be consolidated into one, pursuant to the thirty- 
third section of chapter thirty-nine. 


Of the regulation of township affairs. 
2. Township elections shall be held annually on the fourth Thurs- 
day of October, under the regulations prescribed in the third chap- 


. ter for the election of the several officers mentioned in the fourth 


section of that chapter; free schools shall be established, maintained, 
and managed in the several townships and school districts as pro- 
vided in the forty-fifth chapter; roads, bridges, and landings con- 
structed, kept in order, altered, or discontinued according to the 
forty-third chapter ; and the poor in the several townships supported 
or assisted in the manner set forth in the forty-sixth chapter. 


Township taxes; how collected. 


3, The township treasurer shall be the collector of all township 
taxes levied for the use of the school fund; the building fund ; for 
the opening, constructing, and repair of roads and bridges, or any 
other township purpose; but before collecting any such tax, he shall 
give bond with good security, payable to the township, to be approved 
by the recorder and the clerk of the circuit court, in a penalty not 
less than three thousand nor more than ten thousand dollars, condi- 
tioned for the faithful performance of the duties of his office, and 
for accounting for and paying over, according to law, all moneys 
which may come to his hands by virtue of his office. For any 
default by such treasurer, suits may be maintained in the name of 
the township ‘upon such bond for the benefit of the person or fund 
injured by such default, until the penalty of such fund is exhausted. 


‘When collection is to commence. 


4, The township treasurer shall commence his collection of the 
taxes mentioned in the third section as soon as he receives the proper 
authority therefor after the’first day of September in each year; 
and the several sections of chapter thirty, from the fifth to the 
seventeenth, both inclusive, shall be applicable to township levies in 
like manner as they would be if the words “ township levies” were 
inserted therein in place of the word “taxes,” and “township levy” 
in place of the word “ tax.” 


Relief against township levies improperly charged. 


5. If any person think that he is improperly charged with a town- 
ship levy, or required to pay more than is proper on account of the 
same, he may, within one year from the date of the order making 
such levy, apply for relief to the supervisors of the county; but 
before such application is acted upon, he must give reasonable notice 
thereof .to the prosecuting attorney, whose duty it shall be to attend 
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to the interest of the township in the matter. Upon süch applica- 
tion, the supervisors shall order the applicant to be exonerated from 
so much as is improperly charged to or required from him if not 
already paid; or if it be paid, they shall order it to be refunded to 
him. And the collecting officer, upon delivery to him of a copy of 
such order, certified by the clerk or president of the board of super- 
visors, shall obey the same, and the copy shall be a sufficient voucher 


to the officer in his settlement for the township levy, for the amount ` 


thereby exonerated or ordered to be refunded. 
Delinquent lists; sale of delinquent land for township” levies. 


6. The delinquent lists for township levies shall. be returned and 
real estate sold therefor as hereinafter provided. Such lists of 
delinquent lands shall be in form or in substance as follows: 

“ List of real estate in the township of , in the county of ; 
delinquent for the non-payment of school, road, and township taxes 

-thereon for the year —.” 
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The delinquent list of personal property shall be in form or in 
substance as follows: ; 

“List of personal property in the township of , in the county 
of , delinquent for the non-payment of township taxes thereon 
for the year —.” 
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The said lists shall be verified as prescribed in section eighteen of 
chapter thirty, and shall be presented to the board of supervisors of 
the county at their meeting on the third Monday in May in every 
year, and the same shall be examined, corrected, and certified, as 
provided in the twenty-first section of chapter thirty of this act, 
except that the delinquent list of personal property shall be certified 
to the secretary of the board of education instead of the auditor. 
The amount of the delinquent list of real estate allowed by said 
board shall also be certified by the clerk of the board of super- 
visors to the board of education of the proper township. 

7. It shall be the duty of the auditor in the month-of July or 
August, eighteen hundred and sixty-nine, and in one.of these 
months every two years thereafter, to cause to be delivered to the 
sheriff or collector of taxes for every county, two lists of the real 

z estate in each township in such county returned delinquent for the 
non-payment of township levies, as provided in the preceding sec- 
tion, and on which the said levies and interest, or any part thereof, 
remain unpaid, with a statement of the amount due tor taxes and 
interest on each tract or lot mentioned in said list, up to the first 
day of September following, with fifteen per cent damages on the 
amount due, added thereto. È 

8. Upon receiving the lists mentioned in the preceding section, 
the sheriff or collector shall proceed to advertise and sell the real 

- estate mentioned therein, as provided in chapter thirty-one in rela- 
tion to sales for state and county taxes. And all the provisions of 
said chapter in relation to such sales are applicable to sales for 

- township levies. 

9. There shall þe a lien on all real estate for the township levies 
assessed thereon from the time of the assessment in such year, and 
interest upon such levies at the rate of six per cent per annum from 
the twentieth day of January in the year following that in which the 
assessment is made, until payment. 

10. A copy of the list of personal property returned delinquent for 
the non-payment of township levies may be placed by the secretary of 
the board of education, or by the clerk of the board of supervisors, 
in the hands of the township treasurer for collection, to be collected 
and accounted for by him in the same manner as for levies origi- 
nally placed in his hands for collection. But he may collect such 
levies by distress or otherwise, at any time after they are so placed 
in his hands, and the sixth section of chapter thirty shall not apply 
to said collection. 


Commission for collecting township levies. 


11. Every township treasurer shall be allowed a commission of 
six per cent on the amount of township levies with which he is 
chargeable, subject to the deduction mentioned in the sixth section 
of chapter thirty of this act. 
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CHAPTER L. 


OF THE POWERS, DUTIES, AND LIABILITIES OF JUSTICES AND CON- 
STABLES, AND THE PROCEEDINGS IN CIVIL SUITS, AND IN THE 
TRIAL OF OFFENSES, OF WHICH JUSTICES HAVE JURISDICTION. 


SEC. 

1. Civil jurisdiction of justice, how limited. 

2. When justice of one township may issue 
summons returnable before another. 

3. When justice of one township may act in 
another, 

4, Justice may administer oaths, ete., in his 
township. 

5. Acknowledgment of deeds may also be taken 
by justice in his township. 

6. Certain previous acknowledgments legalized. 

7. Recording of same deeds legalized. 

8. Justices have jurisdiction where sum in con- 

_ troversy is $100 00, etc. 

9,1 Also in cases of unlawful detention of real 
estate. 

10. They have no jurisdiction in certain cases. 

11. Jurisdiction in actions for trespass, etc., to 
real estate; no jurisdiction where real 
estate is in question; exception; judgment 
in certain cases not to bar title. 

12. Jurisdiction in actions on penal bonds. 

13. Where more than’ $100 00 found in favor of 
a party he may release excess, and take 
judgment for residue. 

14. Proceedings in cases where justice interest- 
ed, etc. - 

15. Also in case of his sickness, etc. 

16. In what township action must be brought. 

17. Process; to what constable directed; how 
directed. 

18. Jurisdiction of justice in actions on under- 
takings; who may bring suits thereon. 

19. Actions before justices, how commenced, etc. 

20. When commenced. 

21. Adult party may appear by agent or attor- 


ney. 

22. Appointment, haw made. 

23. Service of papers on agent or guardian, etc. 

24. Guardian for infant party; when and how 
appointed. 

25. Suits in partnership name. 

26. Form and requisites of summons. 

27. When separate summons may issue against 
persons sued jointly, etc. 

28. How party may be designated in summons, 
where his right name is not signed to a 
paper, or is unknown. 

29. When new summons may issue. 

30. Special constable, how and when appointed. 

31. Justice to note appointment in his docket; 
liability of justice and his sureties in such 
case. 

32. Service of process, how made. 

33. Service by written acknowledgment. 

84. How made on corporation. 

35. How made on foreign corporation. 

36. Ilow made on foreign insurance and express 
companies. 

87, Ilow made in suit against bank of circula- 
tion. 

38. Where service must be made. 

39, Ilow process and notices to be served in case 
of infants. 


Arrest of defendant before trial; when and 
how made; proceedings thereon. 


40 

to 

4, 

45. When justice may require plaintiff to give 
security for costs. 

46. Security, how given; undertaking, etc. 

47, How and what judgment may be given on 
~such undertaking. 

48. Plaintiff must sue for his whole claim; ex- 
ception. 

49. Forms of action abolished in justices’ courts. 

50. Rules of proceeding in such courts. 

51. Bonds, etc., sued on must be filed with jus- 
tice; his duty in such cases. 

52. Set-off; in what cases allowed. 


*} 

SEC. 

tt Judgment, how rendered in case of set-off. 

55. When defendant must file set-off, etc., or for- 
feit his claim; same provision as to plain- 
tiff, as to credit or counter-claim against 
set-off. 

56. Preceding section not to apply to certain 
cases. 

57. If defendant file set-off, etc., he may proceed 
to trial, though plaintiff fail to appear, or 
dismiss his suit. 

58 - 

ue Continuances, when and how granted. 


65. Appearance of parties; must be in one hour 
after time named in summons or order of 
continuance, etc. 

66. When judgment dismissing action may be 

Ps rendered. 

67. Judgment for failing to appear may be set 
aside, when. 

68. If defendant fail to appear, plaintiff must 
prove his case to obtain judgment. 

69. Proceedings where summons served only on 
part of defendants. 

70. Judgment against defendant in his absence, 
when and how set aside; proceedings there- 


on. 

71. Trial by justice. 

72. When to be by jury. 

73. When jury must be demanded. 

74. Deposit of money to pay costs of jury to be 
made with justice. 

75. When trial must take place. 

76. Who are qualified jurors. 

77. Who are exempt from serving on juries. 

78. Jurors must be impartial, and not related to 
parties. 

79. Jurors to be examined on oath if required 
‘by either party, etc. 

80. No exception allowed after juror sworn; ex- 
ception. 

81. Verdict of jury not set aside for certain ir- 
regularities. 

82. When venire facias must issue; how directed 
and executed, and duty of constable in 
relation thereto. 

83. Penalty on person summoned who fails to 
attend, etc.; how enforced. 

84, How deficiency in. panel of jurors made up. 

85. Each party has two peremptory challenges. 

86, Jury, how sworn. 

87. Proceedings after jury sworn. 

88. Their verdict. 

89. Duty of justice where jury cannot agree. 

90. Pay of jurors; judgment for jury costs. 

91. When verdict of jury may be set aside; pro- 

K ceedings in such case, 

92 


to Arbitrators, how appointed in cases before 
justices; proceedings in such cases. 


97. How and when witnesses compelled to at- 
tend before justice. 

98. Subpoena, by whom served; in what case affi- 
davit of service required, 

99. When witness may be summoned from an- 

other county; continuance of cause in such 

cases. 

Witness may demand fees in advance; if not 

paid, he is not obliged to attend.- 

Fees, etc., of witnesses. 

102. Number of witnesses restricted, etc. 

103. Claim for attendance must be made before 
judgment. . 

104. Penalty for failure of witness to attend, etc. 

105. In such cases witness also liable for dam- 

ages, etc. 

Depositions ; must be taken on notice, etc. 

Competency of witness, how tried. 


100. 
101. 


106. 
107. 
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SEC. 

108. Who incompetent to testify. 

109. When written instrument must be proved. 

110.) Depositions of witnesses; when and how 

411. taken and returned, etc. 

112, Witnesses, how sworn ; affirmation of; rules 
of evidence in justices’ courts same as in 
circuit courts, etc. 

113. Judgments; offers to confess, how made, 
etc. 

114. When and how rendered. 

115. When judgment may be set aside. 

116. When judgment may be revived, ètc, 

117. Judgment may be docketed in recorder’s 
office, etc. 

118. Transcript of, may be filed, ete., in clerk’s 

office. . 

. Justice or constable not to purchase judg- 

ment rendered in his township, etc.; pen- 
alty. 


eo Suggestions on judgment, and proceed- 
424 ings thereon. 
125 
to > Stay of execution, etc. 
180. 
131. 


130 f Execution, when to be issued. 


183. Justice to receive money collected on exe- 

cutions, etc. 

134, Remedy against justice failing to pay over 

money collected. 

135. Execution; void if blanks left in; what 

must be stated in; when returnable; acts 

of officers under, not vitiated by defects in 
execution, etc. 

How execution or order of sale directed; 

when it may be directed to sheriff, etc. - 

When new execution may issue. 

Duty of justice where judgment rendered 

against principal and surety, etc. 

Officer must endorse on execution when re- 

ceived; penalty for failure; lien of execu- 

tion. 

Time of levy to be endorsed on execution, 

etc.; notice ofsale; posting and contents of; 

when justice may order sale; on what exe- 
cution may be levied; ifon money, how ac- 
counted for; if on notes, how disposed of. 

Sales must be at public auction, etc. ; mules, 

work-oxen, and horses must be sold at 

courthouse, etc.; sale must be for cash, 
etc.; when it may be adjourned. 

. Re-sale of property if purchaser fail to com- 
ply with terms of sale; when purchaser 
liable for difference between first and 
second sale. 

. Justice and constable not to purchase at 
sale, etc.; penalty for doing so. 

. Expenses of executing process and keeping 

property, how paid to officer. 

Officer must make return of execution or 

order of sale, etc.; must pay money made 

thereon, etc.; penalties for failure. 

. Remedy of party injured against officer 
for failing to pay money, etc. 

. Copy of entry in justice’s docket; evidence 
against officer; penalty on justice failing 
to produce docket or furnish entry. 


136. 


137. 
138. 
139. 


140. 


141. 


JUSTICES AND CONSTABLES, 


[Cx. 50. 


SEC. 

148. Officer and his sureties liable for money re- 
ceived by him after return day of execution; 
constable and his sureties liable for money 
collected on claims in his hands to sue on; 
his receipt, when prima facie evidence of 
receipt of money. 

Duty of justice‘where property remains in 
hands of officer unsold. 

When officer levying execution, etc., . may 
take security for his own indemnity. 

151.) Claim of property levied on by third per- 
152. sons; proceedings in such cases. 

153. Appeal from decision therein. 


149. 
150. 


154. Word “ officer,” what it includes, etc. 

155) Imprisonment of fraudulent debtor after 
to judgment, and provisions in relation 
162. thereto. 

163 ) Appeal from judgment of justice; pro- 
to ceedings therein, and provisions in rela- 
175.) tion thereto. 

176. Docket to be kept by justice, etc. 


. How cases numbered therein, etc. 

. How cases entered in docket. 

. What particulars must be entered therein. 

. Form not material, etc. 

181. Index to judgments to be kept, and how. 

. Transcript of judgment evidence, etc. 

. Justice going out must deliver dockets, 
papers, and books in his possession to his 
successor, 

. What to be done with such dockets, etc., 
when office becomes vacant. 

. What to be done with same when justice 

absents himself from township, etc. 

Person receiving same to give receipt, etc. 

Power of justice having such dockets, etc., 

to issue executions, etc., thereon; such 

executions, etc., te whom returned. 

. Supervisors to declare who is the successor 

of outgoing justice in certain cases. 

189. Official dockets and papers of justice acting 

under the laws of Virginia, how disposed of, 

190 


to Contempts, what amounts to, and how 
192 punished. 


193 ) Attachment of defendant’s property; pro- 
ceedings thereon, and against garnishee, 
210. 


etc. 
p Proceedings in cages for the unlawful de- 
9 tention of real estate. 
218. 
ee Prosecutions before justices on behalf of 
the state. 
230. 
231 Same for violation of ordinances of super- 
visors, etc. 


. Duty of officer serving process, etc. 

. He must note the time of receiving, etc.; 
return, how made. 

. Power of officer in serving process. 

. Penalty on officer failing to serve process, 
and for false return. 

. Power of constable going out of office to 
finish business in his hands; but he may 
place the same in the-hands of his succes- 
sor, etc.; duty of personal representative 
of deceased constable, 


Of the civil jurisdiction of justices. 


1, The civil jurisdiction of a justice shall be limited to the town- 
ship in which he was elected, except as hereinafter provided. 
2. A justice of one township may issue a summons to the defend- 


Id. , 
Acis of 1863, p. 


188, 3 13, ant to appear before the justice of another township in the same 
county, if the suit be cognizable by the latter. 

Id. 3 14. 3. And where any township has but one justice, if he be under 
any disability to act, or the office be vacant, any other justice in the 
same county may exercise the powers of a justice in such township. 

1d. 15. 4, Where any oath may lawfully be administered, or affidavit or 
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-deposition taken within any township, it may be done by a justice 
thereof, unless otherwise expressly provided by law. 

5. A justice, under such regulations as are prescribed by law, may 14.216. 
take within his township the acknowledgment of deeds and other 
writings, and the privy examination of married women respecting 
the same. 

6. Where the acknowledgment of any deed or other writing, or the acts of 1865, p. 
privy examination of a married woman respecting the same, has D 
been heretofore taken by any justice out of his township, or it does 
not appear by the certificate of the justice that such acknowledg- 
ment or privy examination was taken within his township, the same 
shall nevertheless be sufficient unless there be other lawful objection 
thereto. 

T. And the record of any deed or other writing made. upon any 
such acknowledgment or examination as is mentioned in the preced- 
ing section is hereby legalized and made as valid and binding, in all 
respects, as if such acknowledgment had been taken and certified 
by the justice within his township. 

8. The jurisdiction of justices, within their several townships, eet 
shall extend to all civil actions for the recovery of money or the 188,217. : 
possession of property, including actions in which damages are 
claimed as compensation for an injury or wrong; provided the 
amount of money or damages, or the value of the property claimed, 
does not exceed one hundred dollars, exclusive of interest and costs; 
subject, nevertheless, to the exceptions hereinafter contained. 

9. They shall have jurisdiction as hereinafter provided in case of Acts of 1864, p. 
the unlawful detention of real estate situated within their respective "°" 
townships. 

10. They shall not have cognizance of any action; Acts of 1863, p 

First, For false imprisonment; or, 8 @4 

Second, For malicious prosecution ; or, 

Third, For slander, verbal or written ; or, 

Fourth, For breach of marriage promise. 

11. A justice shall haye jurisdiction of actions for trespass on ra. 
real estate or damages to the same or to rights pertaining thereto, -> 
if the damages claimed do not exceed one hundred dollars, and the 
cause of action arose in his township. But, such actions and cases 
of the unlawful detention of real estate excepted, he shall not have 
Jurisdiction of any suit in which the title to real estate is sought to 
be recovered, or is drawn in question, except as hereinafter provided, 
nor shall any judgment of a justice in such action for trespass or 
damages, or case of unlawful detention, bar the title or any remedy 
therefor. 

12. When the PR is on a penal bond, the amount of damages Ia. 319. 
claimed for the breaches alleged, and not the penalty, shall be con- 
sidered in determining the question of jurisdiction. 

13. When a balance is found in favor of a party, either by the Ia. g 20. 
verdict of a jury, or award of arbitrators, or upon a hearing before 
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Id. p. 189, 2 21. 
Acts of 1867, p. 
46, ch. 39. 


~ 


Acts of 1863, p. 
189, 2 22. 
Const. art. vii, 2 8. 


Id. 
Acts of 1863, p. 
189, 2 23. 


Id. 3 24, p. 194. 
oh , P 3 


Id. p. 190, 2 28. 


Id. 3 29, p. 192 
2 48. ? 3 


Id. p. 190, 3 30. 
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the justice, exceeding the sum for which a justice is authorized to 
give judgment, such party may release the excess and take judg- 
ment for the residue. i 

14. Ifa justice be a party to the suit, or be interested in the result 
thereof, otherwise than as a resident or tax-payer of the township or 
county, or be related to either of the parties as father, father-in- 
law, son, son-in-law, brother, brother-in-law, nephew, uncle, or first 
cousin, guardian or ward, or be a material witness for either party, 
he shall not take cognizance thereof, unless all the parties to the 
suit consent thereto. But when the justice of the proper township 
is under such disability, any other justice in the same county may 
exercise jurisdiction in the case, if there be no other objection. 

15. In case of sickness or disability or absence of a justice, 
another justice of the same county may attend in his place, and 
shall thereupon become vested with his authority for the time being. 
The attending justice shall in such case make and sign proper 
entries of the proceedings in the docket of the absent justice. 

16. The civil jurisdiction of a justice shall not extend to any 
action unless the cause of action arose in his township, or the defend- 
ant or one of the defendants resides therein, or, being a non-resident 
of the state, is found, or has effects or estate within the township. 

17. If the justice have jurisdiction of the action, any lawful pro- 
cess, order, or notice therein, unless otherwise specially provided, 
may be directed to the constable of any township of the county 
where it is issued, or to any person specially deputed by the justice 
to serve or execute the same, as provided in section thirty of this 
chapter, and the officer or person to whom it is directed may serve 
or execute the same anywhere within his county, or upon any river 
or creek adjoining thereto. It may be directed to the constable by 
name, or by his official designation without naming him; and if 
there be more than one constable in the township, it may be directed 
to any constable of such township without specifying which of them. 

18. Subject to the provisions of the sixteenth section of this chap- 
ter, a justice shall have jurisdiction of actions on undertakings 
given pursuant to this chapter; and suit may be brought on any 
such undertaking before the justice or court having jurisdiction, by 
and in the name of any person sustaining loss or damage by reason 
of the non-performance thereof. 


How actions before justices are to be commenced, ete. 


19. Actions before justices are commenced by summons, or by the 
appearance and agreement of the parties without summons; and 
not otherwise. Any action so commenced by agreement shall be 
proceeded with to trial, judgment, and execution, in the same man- 
ner and with like effect as if the same had been commenced by sum- 
mons. 

20. In the former case the action is commenced upon the delivery 


“a 
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of the summons to be served, and the constable shall note thereon 
the time of receiving the same. In the latter case the action is 
commenced at the time of docketing the case, 


| Right to appear by attorney. 


21. Any plaintiff or defendant in an action before a justice, unless Ia. g 31. 
he be under twenty-one years of age, may appear and conduct his 
suit or defense in person or by agent or attorney. 

22. A party authorized to appear by agent or attorney may Ia. 222. 
appoint any person to act as such. The authority may be written 
or verbal. 

23. When an agent, attorney, or guardian for the suit has been 1.233. 
appointed, service of any notice in the suit on him shall be equiv- ` 
alent to service on his principal, and his presence at any proceeding 
therein have the same effect as the presence of the party he repre- 


sents. 
Infant plaintiff or defendant. 


24. Where a party to the action is under the age of twenty-one ra. 334. 
years, a guardian for the suit must be appointed for him by the 
justice, as follows: First, if the infant be plaintiff, the appointment 
must be made before the summons is issued, on the application oft 
the infant, if he be of the age of fourteen years or upwards; if _ 
under that age, on the application of some friend. The consent in 
writing of the guardian to the appointment, and his agreement to 
be responsible for costs, if he fail in the action, must be filed with 
the justice. Second, if the infant be defendant, the guardian must 
be appointed and consent to act as such before the trial. It is the 
right of the infant defendant to nominate his own guardian, if the 
infant be fourteen years of age or over, and the proposed guardian 
be present and consent to serve; otherwise the justice shall appoint 
some suitable person who gives such consent. The guardian for the 
defendant shall not be liable for any costs in the action. 


Suits in partnership name. 


25. Persons associated as partners in any trade or business may qa. p.191,2 35. 
sue as such before a justice in the firm name by which such pdrtner- 
ship is usually known; and it shall not, be necessary to allege ‘or 
prove in such suit who are the persons composing the partnership. 


Form and requisites of the summons. 


26. The summons in justices’ courts shall be in form or in au Id. 2 36, 
stance as follows : 
onsena county, to-wit ; 
To any constable in said county : 
You are hereby commanded, in the name of the state of West 
Virginia, to summon A. B. to appear before me, at my office, in the 
township of , in the said county, on the — day of ———, 


w 
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at — o'clock, A. M., (or P. M.,) to answer the complaint of C. D., 
in a civil action for the recovery of money due on contract, (or for 
damages for a wrong, as the case may be,) in which the plaintiff will 
demand judgment for $ 

Given under my hand, his —- day of 


„ 18—. 
E. E., Justice.” 

The summons may be made returnable at any time within thirty 
days from its date, If it be for the recovery of personal property, 
it shall state the cause of action as follows: “For the recovery of 
the possession of one horse (or one cow, etc., according to the fact,) 
of the value of $ , and $ for the detention thereof,” and no 
summons shall be quashed or set aside for any defect therein, if it 
be sufficient on its face to show what is intended thereby. 

27. When two or more persons are jointly liable to the action, a 
separate summons, if the plaintiff require it, may be issued at the 
commencement of the action against any one or more of them, and 
be directed and served as provided in the seventeenth section, but 
the summonses issued to commence the action shall all be returnable 
at the same time, and the summons against every defendant must 
state who are sued with him. | 

28. When a party to any note or instrument of writing has — 
signed or endorsed the same with the initials or some contraction of 
his name, or of his first name, he may be designated in the sum- 
mons as he is in such signature or endorsement, if suit be brought 
thereon. When the name of a defendant is not known to the plain- 
tiff, the summons. may be issued against such defendant by a ficti- 
tious name, or any description to designate the person intended, and 
shall not be set aside or dismissed for that cause, if served on the 
proper person; but the justice, when the truth shall appear, shall’ 
enter the true name in his docket and thereafter proceed as if such 
defendant had been sued by his true name. 

29, A new summons may, if the plaintiff desire it, be issued when 
there has been no service of the previous summons or no return 
made thereof. It shall be endorsed by the justice issuing the same, 
“second summons” or “ third summons,” as the case may be. 


= 


When special constables may be appointed. 


30. Whenever there is a vacancy in the office of constable, or the 
constable of the township is under some_legal disability, or is sick or 
unable for any cause to perform his official duties, or refuses so to 
do, the justice may appoint some other fit and proper person to act 
as special constable in a particular case, or to serve any order or 
process therein. 

31. The justice shall note such appointment on his docket, and 
shall, with his sureties, be liable on his official bond for any neglect 
of duty or illegal proceeding of such person in the matter for which 
he was deputed. 
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Service of process and notice. 


32. If the defendant be found, the process, order, or notice, unless ra. p. 192, 342. 

person or property is to be taken in custody, or it be otherwise spe- 
cially provided, shall be served by reading the same to him, or 
stating its contents and informing him of the time and place at 
which he is required to appear and answer the action, or by deliv- 
- ering him a copy thereof; and such copy shall always be furnished, 
if demanded. If he be not found, it may be served at his usual 
place of abode, by delivering a copy thereof and giving information 
of its purport to his wife, or if she be not found there, by delivering 
such copy and giving information of its purport to any person found 
there who is a member of his family and above the age of sixteen 
years, or if no such person be found there, by posting a copy thereof 
on the front door of such abode. 

33. An acknowledgment in writing of the service of sch process, Id. 343. 
order, or notice, by the defendant or his attorney, or his appearance 
to answer the action, is equivalent to personal service. 

34. Unless otherwise specially provided, such process or order, and ya, 3 44. 
any notice against a corporation, may be served upon the president, 
cashier, treasurer, or chief officer thereof; or if there be no such 
officer, or he be absent, on any officer, director, trustee, or agent of 
the corporation at its principal office or place of business. 

35. If the suit be against a foreign corporation doing business by 1a.2 46. 
an agent in this state, service may be made by delivering a copy of 
the process, order, or notice to such agent, or leaving such .copy at 
the office or place of business of such corporation with any person 
found at the time in charge thereof. l 

36. Service on foreign insurance or express companies may be 
made in the manner specified in the preceding section, or as provided ` 
in the fifteenth section of chapter thirty-four. 

87. If a suit against a bank of circulation be brought in the a.g 45. 
county where it has a branch, service on the president or cashier of 
the branch is sufficient. 

88. Service on any person under either of the last four sections Code Va., p, 329, 
shall be in the county in which he resides; and the return must fä. p. 707,91. 
show this, and state on whom and when the service was, and such 
service must be ten days at least before the trial, Otherwise the 
service shall not be valid. i 

39. After suit has been commenced by or against a minor, and a 
guardian for the suit has been appointed for him, all notices to be 

given by the adverse party in the suit shall be served upon such 
guardian, and such service shall be sufficient. But with this excep- ae of 1868, f 
tion, when the person upon whom process or an order or notice is to 
be peda is a minor, a copy thereof shall be delivered to him, if he 
be over the age of fourteen years, and if he be under that age, it 
shall be served on his guardian or father; or if neither be found, 
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then upon his mother, or the person having the care or control of 
such minor, or with whom he lives; if neither of them be found, or 
the minor be over the age of fourteen years, and a guardian for the 
suit shall not have been previously appointed for him, service on the 
minor shall be sufficient. 


Arrest of defendant before trial. 


40. An order for the arrest of a defendant in a civil action may 


- be made by the justice before whom the action is brought, when 


there is filed in his office an affidavit of the plaintiff or any credible 
person, made before any person authorized to administer oaths, 
showing to the satisfaction of the justice the nature of the plaintiff’s 
claim, that it is just, the amount thereof, as near as may be, and the 
existence of one or more of the following particulars: 

First, That the defendant has removed or is about to remove any 
of his property out of the state, with intent to defraud his credi- 
tors; or, 

Second, That he has converted or is about to convert his property 
or any part thereof into money or securities with the like intent ; or, 

Third, That he has assigned, disposed of, or removed his property 
or any part thereof, or is about to do so, with like intent ; or, 

Fourth, That he has property or rights in action which he fraudu- 
lently conceals; or, 

Fifth, That he fraudulently contracted the debt or incurred the 
liability for which the action is to be or has been brought. 

41. The order of arrest shall not be issued until there has been 
executed by one or more sufficient parties, and delivered to the jus- 
tice, a written undertaking to the effect that the plaintiff will pay 
the defendant all damages he may sustain by reason of the arrest, 
should it thereafter appear that the order was wrongfully obtained, 
not exceeding double the amount of the plaintiff’s claim as stated in 
the affidavit. 

42. The order of arrest may accompany the summons or be made 
at any time afterwards before judgment. It may be directed like a 
summons, but shall not be executed out of the county in which the 
action is pending. It shall state the names of the parties, the 
amount of the plaintiff’s claim as stated in the affidavit, be signed 
by the justice issuing it, and require the person who is to execute it 
to arrest the defendant and bring him forthwith before the justice. 

43. The officer receiving the said order shall forthwith arrest the 
defendant ; and unless the plaintiff’s claim and the costs are paid, or 
the defendant is discharged by order of the plaintiff, take him forth- 
with before the justice and keep him in custody until discharged 
according to law. 

44, Upon the return of the said order executed, the trial shall pro- 
ceed, unless for good cause shown on the application of either party, 
or at the instance of the justice himself, the same is continued. If the 
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trial be continued for any period, the defendant shall be discharged 
from custody upon executing, with one-or more sufficient sureties, a 
written undertaking to the plaintiff, to be filed with the justice, to 
the effect that if judgment be rendered in the action against the 
said defendant, he will either satisfy the same or render himself to 
answer the- process on such judgment. But in no case shall the 
defendant be detained in custody where such continuance is for more 
than forty-eight hours, unless it was made at the instance, or with 
the consent of the defendant himself. 


Security by the plaintiff for costs. 
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45. If a person who intends to bring an action before a justice is Id. p.199, 2 87. 


not a resident of the county, the justice may require security for 
costs before issuing the summons, And when the plaintiff, after the 
suit is begun, removes from the county, the justice may also require 
security as well for the costs already accrued as for those that may 
accrue thereafter. If the plaintiff, being notified of such require- 
ment, fail to comply therewith, the justice may dismiss the suit and. 
give judgment against him for costs. 


46. Security for costs may be given either by depositing with the Ta. g 88. 


justice such sum as the latter sball deem sufficient, or by an under- 
taking, signed by sufficient parties, to pay to the justice the costs 
incurred at his instance, when demanded, and that if judgment be 
given against him in the action he will pay the defendant’s costs 
when demanded. 


47. When such undertaking has been given, the justice, on notice 14.2 89. 


or summons served on the persons who signed the same or any of 
them, may render judgment against the person or persons so served, 
for the costs remaining unpaid, as provided in the preceding section, 
together with the costs of the proceeding against such person or per- 
sons, and such judgment may be in his own name, and may be 
enforced in the same manner as other judgments. 


The plaintiff must sue for his whole claim. 


48, When the plaintiff has several demands against the same defend- Td. p. 198, 3 86, 


ant, founded on contract, express or implied, he must bring his action 
for the whole amount due and payable at the time such action is 
commenced, whether the demands be such as might have been 
heretofore joined in the same action or-not. If he bring it for part 
only, the judgment in the suit, whether for or against him, shall bar 
him from recovering the remainder. But if he have judgment, or-an 
action pending for any demand, he may sue for another demand 
afterwards acquired or becoming due and payable, without joining 
both demands in the same suit, and the judgment in one suit shall 
not bar the other. And a demand against two or more persons shall 


- not be joined in the same action with one against part of such per- 


sons only; nor a demand against a person in his own right with one 
against him in a representative capacity. 


348 i JUSTICES AND CONSTABLES, [Cx. 50. 


Form of action. 


49. The forms of action now existing shall not apply to justices’ 
courts, and there shall hereafter be but one form of action in said 
courts, which shall be denominated a civil action. 


Rules of proceeding. 


Ne ae 50. The following rules of proceeding shall be observed in jus- 
tices’ courts : 
1: 
The pleadings in these courts are— 
I. The complaint by the plaintiff. 
II. The answer by the defendant. 


2. 

The pleadings may be oral or in writing; if oral, the substance 
of them shall be entered by the justice in his docket; if in writing, . 
they shall be filed by him, and a reference to them be made in the 
docket. In either case, if the parties appear, and the defendant 
make defense, they shall be made up on the return day of the sum- 
mons, unless good cause be shown to the contrary. 


3. 
3 Hiton 0 The complaint shall state in a plain and direct manner the facts 
2 Coms. 115. 


22 Barb. 214, constituting the cause of action; and if more than one cause of 
action be stated therein, each shall be Peper stated and num- 
bered.-, 

A, 
The answer of the defendant may contain— 
I. A denial of the complaint, or some part thereof ; 


pa Barhi ToO II. A statement of the facts constituting a defense or counter- 
claim. = 
5. 
3 Barb, 609. Such pleadings are not required to be in any particular form, but 


4 Barb, 361, 643. ust be such as to enable a person of common understanding to 


- know what is intended. 
6. 
4 Barb. $61. Either party may except to a pleading of his adversary when it 
arD. . we è o o . . ° 
22 Barb. 244. is not sufficiently explicit to be understood, or it contains no cause 


of action or defense. 


7. 
18 Barb. 598. If the justice deem the exception well founded, he shall order the 
1 Barb. ML pleading to be amended, and if the party refuse to amend, the 
defective pleading shall be disregarded. 
sos 
In an action or defense founded upon an account, note, or other 
writing for the payment of money, it shall be sufficient for the 
party to deliver the account, note, or writing to the justice, and to 
state that there is due to him from the adverse party, a specified 
sum which he claims to recover or set off in the action. 
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9. 

A variance between the proof on the trial and the allegations of a 
pleading shall be disregarded as immaterial, unless the justice shall 
be satisfied that the adverse party has been misled to his prejudice 
thereby. 


10. 

The pleadings may be amended at any time before the trial, or 1 Denio 139. 
during the trial, when by such amendment substantial justice will 15 Wend. 557. 
be promoted. If the amendment be made during the trial, and it Pree 
be shown to the satisfaction of the justice by the oath of the oppo- 
site party, or his agent or attorney, that a continuance of the cause is 
necessary in consequence of such amendment, a continuance shall 
be granted, and the justice may, in his discretion, require the party 
making the amendment to pay the costs of such continuance. 

11. 

The justice may at any time before the trial require either party, 
at the request of the other, at that or some other specified time, if 
the action or defense be founded upon an account, to file a complete 
statement of the items thereof with his complaint or answer, and in 
case of his default, may preclude him from giving evidence at the 
trial, of any item not so filed. - 

12. 


eee of title. 


the title to real property will come in question therein, he may, 4 tS 637 


either with or without other matter of defense, set forth in his aes Tia 


answer the facts showing that such title will come in question on the 7 Barb. 18. 
trial thereof. Such answer shall be in writing, and shall bë verified 
by the affidavit of the defendant, or his agent or attorney. Upon 
the filing of such answer, if the justice be of opinion that the facts 
therein stated show that the title to real property will so come in 
question, he shall dismiss the action at the costs of the plaintiff, unless 
the plaintiff, or his agent or attorney, shall file an affidavit denying 
the truth of such facts, in which case the action shall not be dis- 
missed. If, however, it shall appear on the trial of the cause, that 
the title to real property is properly in question between the parties, 
and that the relation of landlord and tenant does not exist between 
them, the justice shall dismiss the action at the costs of the plaintiff. 
But if no such answer of title be filed by the defendant, the justice 
shall have jurisdiction of the cause, and the defendant shall not be 
permitted,-in his defense, to dispute the title of the plaintiff to the 
premises in question. 


Bonds, notes, etc., sued on must be filed with the justice. 


51. ‘Te the action of the plaintiff, or the credit or set-off of the Acts of 1863, 
defendant, be founded on any bond, promissory note, bill of ex- 72% 
change, or other instrument of writing, it shall be filed with the jus- 


800 


IA. 297. 
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tice, unless good cause be shown why it cannot be so filed; and when 
judgment is rendered, he shall endorse upon such instrument the 
title of the suit and the amount allowed in the judgment to the 
plaintiff or defendant on account of the same. If the instrument 
be payable in installments, he shall also specify in the endorsement ` 
for which of the installments such allowance was made. And no 
suit or suits shall thereafter be instituted between the same parties, 
dr those claiming under them, for the matter so adjudged and 
decided. The justice shall retain the instrument and file it with the 
papers relating to the suit, unless an appeal be taken from the judg- 
nient, in which case the same shall be transmitted to the’ clerk of 
the court to which the suit is transferred by the appeal, or unless he 
grant leave to the person entitled thereto to withdraw such instru- 
ment, on filing a copy, for the purpose of recovering another in- 
stalment, or bringing suit thereon against a different party. 


Set-off. 
52. If the plaintiff’s demand in the action be founded on judg- 


ment or contract, express or implied, the defendant in the following 
cases may set off demands which he has against the plaintiff: 

First. Thedemand to be set off must be founded on judgment or 
contract, express or implied. 

Second. If it be founded on a bond or other contract, sealed or 
without seal, having a penalty, the sum equitably due by virtue of 
its condition, and not the penalty, shall be set off. 

Third. It must have belonged to the defendant at the time the 
plaintiff’s suit was commenced. 

Fourth. If the plaintiff’s demand be against several defendants, 
the set-off must have belonged to all the said defendants jointly at 
the time the suit was commenced. : 

Fifth. If there be several plaintiffs suing jointly, the set-off must 
be a joint demand against them all. 

Sixth. If the plaintiff be merely a trustee for another, or if the 
suit be in the name of a plaintiff who has no real interest in the 
claim sought to be thereby enforced, the set-off must be a just claim 
against those whom the plaintiff represents, and for whose benefit 
the suit was brought. A claim against a nominal plaintiff shall not, 
in such case, be allowed as a set-off. 

Seventh. In suits brought by executors or administrators for any 
cause of action existing at the time of the death of the person they 
represent, whether then due and payable or not, the set-off must be a 
just claim against the deceased, or against his estate in the hands of 
the said representatives. But if such suits be founded on any trans- 
action or contract subsequent to the death of the testator or intes- 
tate, claims against the deceased which existed in his lifetime shall 
not be set off without the assent of his executors or administrators. 

Highth. The claim to be set off must be due and payable at the 


[anes 


- 
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time of trial. But the plaintiff in such cases may file and prove 
any counter set-off or counter-claim he may hold against any set-off 
or counter-claim filed by the defendant, and may make such other 
defenses thereto as he might have made had an original action been 
brought upon such set-off or counter-claim; and upon a trial, the 
true state of the claims of the parties shall be ascertained and judg- 
ment rendered accordingly. 
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53. If the claim of the defendant proved on the trial be equal to Ia. p. 201, 2 99. 


that of the plaintiff, judgment shall be entered for the defendant, 
with costs. If it be less, the plaintiff shall have judgment for the 
residue only, with costs. If it be more, and the balance found due 
to the defendant from the plaintiff do not exceed one hundred dol- 
lars, exclusive of interest and costs, or the defendant release the 
excess, judgment shall be rendered for the proper amount, with costs, 
in favor of the defendant, and execution be awarded thereon, as if the 
judgment had been obtained in an action brought by the defendant. 


54. If the balance found due the defendant exceed the amount I4. g 100. 


to which the jurisdiction of the justice is limited, and the defendant 
do not release the excess; judgment shall be rendered for the defend- 
ant for costs; and the defendant may thereafter recover the balance 
due him in any court having jurisdiction. 

55. If the defendant, at the time the plaintiff’s action is com- 
menced, has any credit, or set-off, or counter-claim to allege in 
defense or reduction of the plaintiff’s demand, and be personally 
served with process in the suit, or appear and answer the action, he 
shall produce the same, with his evidence in support thereof, in the 
cause, or be forever precluded from maintaining any action for the 
recovery thereof. And if the plaintiff, in the cases provided for in 
the fifty-second section, has any credit, set-off, or counter-claim to 
allege in defense or reduction of the defendant’s set-off or counter- 
claim, and fail to produce, and claim the same, he shall, in like 
manner, be forever precluded from maintaining an. action for the 
recovery thereof. 

56. The preceding section shall not, however, apply to the follow- 
ing cases: 

First. When the set-off or counter-claim shall exceed the plain- 
tiff’s demand more than one hundred dollars, exclusive of interest ; 
in which case the person to whom it is owing may, at his option, sue 
for the whole amount in any court having jurisdiction, or set off so 
much as will cover the plaintiff’s demand, and sue for the excess. 

Second. When the set-off consists of a judgment rendered before 
the commencement of the suit in which the same might be set off. 

Third. Claims in suit before any other court or justice at the time 
of the commencement of the action. 


Id. 2101. 


Td. 3 102. 


57. In cases in which a defendant has filed a set-off or counter- 14.2 103. 


claim he may proceed to trial though the plaintiff fail to appear, or 
dismiss his action. 3 
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1d. 3 104. 


Id. p. 202, 2 105. 


Ia. 3 106. 


Id. 2107. 


Id. 3 1095 


Id. 2 110. 


Ta. 3 141. 


Id. 2112. 
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Continuances. 

58. On the day the summons is returnable, the defendant, upon 
making oath that he has just defense to the suit, or is justly entitled 
to a credit or set-off not admitted by the plaintiff, may demand of 
right a continuance of the cause for seven days; and such continu- 
ance shall be at the costs of the plaintiff or defendant according to ` 
the result of the action. 

59. On the return day of the summons, if the defendant be not in 
custody, the justice may, without the consent of either party, con- 
tinue the cause for not over seven days, but he shall not exercise this 
privilege at any other time, unless in case of sickness or necessity. 
If the defendant be in custody, he shall be discharged therefrom if 
the cause be continued for more than forty-eight hours without his 
consent. 

60. When a defendant is not in custody, the justice, on the return 
day, or any subsequent time appointed for the hearing, may continue 
the cause, on application of either party, without the consent of the 
other, on the applicant showing by his oath, or otherwise, that he 
cannot safely proceed to trial for want of some material paper, evi- 
dence, or witness, and that he has used reasonable diligence to pro- 
cure the same, and will probably be able to do so, if time be granted. 
The continuance shall, in such case, be for a reasonable time to ena- 
ble the applicant to obtain the paper, evidence, or witness referred to. 

61. But unless both parties consent, no continuance shall be 
granted to a time beyond three months after the return of the sum- 
mons served. 

62. Every continuance on the application of a party shall be at 
his costs; except as provided in the fifty-eighth section, when one 
party has subpoenaed his adversary to testify as a witness and he 
fails to attend or refuses to testify. If the cause is continued on 
account of such failure or refusal, the party subpoenaed shall pay 
the costs occasioned thereby, unless good cause be shown for such 
failure or refusal. 

63. If the cause be not continued, the trial shall take place on the 
return day of the summons, if the same has been served, or at the 
time set for trial when the last previous continuance was made. 

64. No action shall be discontinued on account of the absence of 


‘the justice. If he fail to attend on the return day of the summons, 


or at the time to which the action stands continued, any other justice 
of the same county may attend and continue the case for not 
exceeding thirty days; and if he do so, shall make and sign an 
entry thereof on the docket of the absent justice. If not continued 
by another justice as aforesaid, it shall stand adjourned for one 
week, and so on from week to week until disposed of. 


Appearance; default of parties. 
65. The parties are entitled to one hour in which to appear, after 
the time fer appearance mentioned in the summons or order of con- 
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tinuance. Neither shall be bound to wait for the other longer than 
that time; and at the end of the hour, or sooner if both parties be 
in attendance, the justice shall proceed in the cause unless at the 
time engaged in the trial of another action. 
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66. Saving the right of a defendant who has filed a set-off or ra. p. 203, 3 113. 


counter-claim to proceed to trial, though the plaintiff fail to appear, 
or dismiss his action, judgment may be rendered against the plaintiff 
dismissing his «action, with costs, but without prejudice to a new 
action for the same cause, in the following cases: 

First, If he fail to appear and prosecute his action within one 
hour after the time for appearance mentioned in the summons or 
last order of continuance. 

Second, If he fail to file his complaint at or dore the time the 
summons is returnable. l 

Third, If he fail or refuse to testify when properly required to 
do so. 

Fourth; If he fail to give poomily for costs when properly required 
to do so. 

Fifth, If the summons be defective or erroneous and cannot prop- 
erly be amended. 

Sixth, If the plaintiff himself dismiss his action. Butin the first, 
second, and third class of cases, the plaintif may show cause, if he 
can, why his action ought not to be dismissed. The action shall 
also be dismissed at the plaintiff’s costs, whenever it appears that it 
has been brought in the wrong township, or that for any other rea- 
son the justice has not jurisdiction thereof. 


67. The judgment against the plaintiff for failure to appear may ta, 214. 


be set aside by the justice, for good cause shown, within- fourteen 
days after it is rendered, on such conditions as he may see fit to 
impose; but the defendant must have notice of the motion to set 
aside such Jeemeni and an opportunity to be heard in opposition 
thereto. 


68. When a defendant does not appear, the plaintiff cannot recover Ia. 2 115. 


without proving his case. The justice, if the process has been 
served on the defendant, shall, in such case, proceed to hear the alle- 
gations and evidence of the plaintiff, and render judgment as the 
right shall appear. 


69. Where the summons is issued against two or more defendants, 1a. 116. 


but not served on all of them, and those not served do not appear to 
answer to the action, the plaintiff may proceed to judgment as to 
the defendants on whom the summons was served, or who appear as 
aforesaid, and either dismiss his action as to the others, or have a 
second or third summons against them, and from time to time, as 
the process is served, proceed to judgment against them. 


70. When the defendant does not appear, and judgment is ren- Ia. 2117. 


dered against him in his absence, the justice may set aside the judg- 
ment within fourteen days thereafter, on motion of the defendant and 
45 


~ 
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Td. 2118. 


Id. 2119. 


Id. p. 204, 2 120. 
1d, 3 121. 


Id. 3 122. 


Td. 2 124. 


Code Ya., p. 688, 
2 2. 
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payment of costs. But of such motion, reasonable notice must be 
given to the plaintiff, his agent, or attorney; and the judgment shall 
not be set aside, unless the defendant makes oath that he has a law- 
ful defense to the action, or is entitled to some credit, set-off, or 
counter-claim, which has not been allowed him, and shows by his 
own oath, or otherwise, reasonable cause why he did not appear. 
When the judgment is so set aside, the justice shall set a day for the 
trial, of which the plaintiff, his agent or attorney, if not present, 
must have at least three days’ notice. If judgment be entered a 
second time against the defendant, it shall not again be set aside. 


Trial; the jury. 


71. At-the time appointed for the hearing, if a jury be not 
demanded by either party, the justice shall hear the proofs and give 
judgment as the law and the evidence shall require. 

72. Either party to a civil action before a justice, when the value 
in controversy or the damages claimed exceed twenty dollars, or the 
possession of real estate is in controversy, shall be entitled, under 
the regulations herein prescribed, to a trial by six jurors, if de- 
manded. 

73. The demand must be made before the justice has commenced 
an investigation of the merits of the case, by the examination of any 
witness, or the hearing of other evidence. j 

74. The party demanding the jury must_ deposit with the justice 
a sum of money sufficient, in the opinion of the justice, to cover the 
costs of such jury. 

75. When a jury is to be called, the trial shall be postponed until 
the time fixed for the return of the jury, which, if neither party 
show good cause for a later day, shall be on the same day or within 
the next two days. n l 

76. All white male persons of sound judgment, who are registered 
voters, shall be liable to serve as jurors, except as provided in the 
following section. 

77. The following persons shall be exempt from serving as jurors: 
the governor; members of both branches of the legislature and 
their respective officers during the session, and for ten days before 
and after the same; the secretary of the state, treasurer, auditor, 
attorney general, general superintendent of free schools, and the 
clerks in their respective offices; judges and officers of the several 
courts of this state or the United States; the county recorders, 
sheriffs, deputy sheriffs, marshals and deputy marshals ; sergeants of 
towns; superintendents of the penitentiary, lunatic asylum and of 
public hospitals, and their servants and assistants; ministers of the 
gospel having charge of any congregation or circuit; millers and 
ferrymen whose attendance is necessary at any grist-mill or ferry; 
keepers of toll-gates on any public road; members of volunteer 
companies, as provided in the eighteenth section of chapter twenty- 
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three; the officers (not including directors) of the several banks and 
branches, and of national banking associations; practicing attor- 
neys and physicians; telegraph operators employed at the time in 
any office in this state, and postmasters and their clerks, and per- 
sons engaged in the care and transportation of the mail, or other 
service of the United States. But a person exempt shall not, for 
that cause, be deemed incompetent, if he do not object to serve as a 
juror. 


78. The jurors must be persons who stand impartial between the Acts of 1868, p. 
plaintiff and the defendant, and are not related to either party or i 
interested in the action. 

79. The justice, if either party to the action require it, shall ex- code Va, p. 691, 
amine on oath any person who is called as a juror in such action, to °*” . 
know whether he is related to either party, or has any interest in 
the case other than such as he may have in common with other resi- 
dents and tax-payers of the township, county, town, or state, or has 
formed an opinion, or is sensible of any bias or prejudice in the case; 
and the party objecting to the juror may introduce any other com- 
petent evidence in support of the objection. If it appear to the jus- 
tice that the juror does not stand indifferent in the case, another 
shall be placed in his stead for the trial thereof. 

80. No exception to a juror on account of age or legal disability ta. 222. 
shall be allowed after he is sworn, unless by leave of the justice; 15 Grat, GSE 616, 
but if the justice require it, a juror may be set aside at any time, 
and another placed in his stead. 

81. No irregularity in any writ of venire facias, or the service Code Va., p. 691, 
thereof, or in selecting or impaneling the jurors, shall be sufficient to 
set aside a verdict, unless it appear that the party making the objec- 
tion was injured thereby, or such objection was made before the jury 
was sworn. 

82. When a party demanding a jury shall have made the deposit a Sob te. p. 
required by the seventy-fourth section of this chapter, the justice 
shall issue a venire facias, directed to any constable of the township, 
commanding him to summon six qualified jurors to appear at the 
time and place stated therein, to serve as a jury in the trial of the 
action between the plaintiff and defendant. And it shall be the 
duty ‘of the constable or person who may be deputed to serve the 
same, to execute the said process, and to return the same, with the 
names of the jurors summoned in obedience thereto, on the return 
day named therein. 

83. Any person so summoned who fails to appear, or when in 4.2127. 

attendance refuses to serve on the jury, without sufficient cause, 
may, after notice and an opportunity to be heard, be fined by the 
justice not exceeding five dollars, and adjudged to pay the costs of 
the proceeding for such failure or refusal. The justice shall make 
an entry thereof on his docket, which shall have the effect of a judg- 
ment in favor of the state for the fine and costs, and may be enforced 
like other judgments of justices. 


Td. p. 205, 3 180. 


Id. 2 181. 


Id, 2182. 


Td. 2 133. 


Id. 2 134. 


Td, 2 135. 


Td. 3 136. 
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84. If a sufficient number of. competent jurors be not obtained as 
aforesaid, the justice, in order to supply the deficiency, may: direct 
the constable or person deputed, to call and summon bystanders or 
other persons to serve as jurors. 

85. The plaintiff and defendant shall each be entitled to two per- 
emptory challenges in making up the jury, and the persons so chal- 
lenged shall not be permitted to serve thereon. 

86 The jury shall be sworn by the justice well and truly to try 
the matter in difference between the plaintiff and defendant, and a 
true verdict give according to the evidence. 

87. After the jury are sworn, they shall sit together and hear the 
allegations and proofs of the parties, which shall be delivered pub- 
licly in their presence; and when they have heard the same, they 
shall be kept together in some convenient place, under charge of a 
constable or person deputed by the justice, until they have agreed on 
their verdict, or are discharged by the justice. 

88. When they have agreed on their verdict, they shall deliver it 
publicly to the justice, signed by one of their number as foreman; 
and the justice shall enter the same in full on his docket. 

89. Whenever the justice is satisfied the jury cannot agree, he 
may discharge them and issue a new venire facias, returnable within 
forty-eight hours, unless the parties agree on a longer time, or agree 
that the justice may himself render judgment on the evidence 
already heard before him, which, in such case, he may proceed to do. 

90. On the verdict being delivered to the justice, each juror shall 
be entitled to receive from him fifty cents out of the money deposited 
in his hands by the party who demanded the jury. When the jury 
are unable to agree, or the trial by jury is dispensed with, the same 
compensation shall be paid them out of the said money. If the 
final judgment in the action be in favor of the party who demanded 
the jury, the amount so paid shall be included in the costs awarded 
against the adverse party. 

91. If the justice believe the verdict to have been procured by 
fraud or undue means, or to be the result of partiality or prejudice, 
or to be manifestly contrary to the law or the evidence, he may, at 
any time within fourteen days thereafter, on the motion of the party 
injured, set it aside. In such case he shall appoint a time for a new 
trial, and issue a venire facias for another jury. The adverse party 
must, however, have reasonable notice of such motion, unless the 
same is made on the day when the verdict is rendered. But no 
more than one new trial shall be granted by a justice in any case. 


Arbitrators. 


92. At any time before judgment, the plaintiff and defendant 
may, by mutual agreement, have the cause submitted to the arbitra- 
ment of three disinterested men, chosen by themselves; and if the 
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arbitrators be present, they-shall hear and determine the matter in 
difference between the parties, being first‘sworn by the justice impar- 
tially to decide the same according to the law and the evidence. 
But if they be not present, a time and place-shall be appointed by 
the justice for the trial, unless the parties agree upon the same, and 
the justice shall, if necessary, issue a summons to the arbitrators to 
attend. The-.fees of arbitrators shall be the same as those of jurors. 
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93. When the arbitrators attend at the time and place so appoint- Id. p. 206, 2 187. 


ed, being first sworn as aforesaid, they shall hear and determine the 
cause, and make their award in writing, (which shall be valid when 
signed by any two of them,) and return the same to the justice, who 
shall enter a note thereof on his docket, and render judgment 
thereon, and issue execution as in other cases. But continuances 
may be granted as in other cases. 


94, Every judgment on such award shall conclude the rights of the 14.2138. 


parties, unless, within fourteen days from the rendition of such judg- 
ment, it be made to appear to the satisfaction of the justice, or after- 
wards to the court on appeal, that the award was obtained by mis- 
take, fraud, corruption, or other ‘undue means. In such case the 
award and judgment may be set aside by the justice or court, and 
the cause be tried as if the arbitration had not been agreed upon. 


95. No appeal shall be granted to the circuit court from a judg- Ia. 3139. 


ment of a justice rendered on an award as aforesaid, unless the party 


praying such appeal makes oath that he believes such award to have 
been obtained by mistake, fraud, corruption, or other undue means 


96. If, after the arbitration has been agreed upon as aforesaid, the 1a. 2 140. 


award be not returned to the justice within fourteen days, the jus- 
tice, on the application of either party, the other having reasonable 
notice, may, in his discretion, set aside the agreement, and thereafter 
proceed to trial and judgment as in other cases. 


Witnesses ; evidence. 


97: A justice may issue subpenas for witnesses residing or found 14.2141. 


in the county, and compel ‘their ‘attendance, in any suit pending 
before him, or in any matter respecting which he may lawfully take 
depositions. 


98. A subpcena maybe served by an officer or any other-person. 14.2142. 


When not served by an officer, the affidavit of the person who 
served it will be evidence of service. 

99. Whenever either ‘party in an action pending before a justice Ia. 214. 
makes oath that the testimony of a witness residing in any county 
adjoining that in which the suit-is pending is material to him im the 
trial of the cause, the justice may continue the cause-at the costs of 
such party for a period not exceeding two weeks, and forthwith issue 
a subpoena for such witness; which subpcena’ may be directed to a 
constable of the township in which the witmess resides, and be served 
by such constable or any other person, as in other casés. 
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100. A witness in a civil suit is entitled, at the time the subpoena 
ig served, to demand payment of his legal fees for traveling to and 
from the place of trial, and one day’s attendance. If he demand 
them at such time and they are not paid, he is not obliged to attend 
the trial before the justice. 

101. A person attending as a witness under a subpeena shall be 
allowed fifty cents for each day’s attendance, and five cents for each 
mile necessarily traveled to the place of attendance, and the same 
for returning, and also the tolls and ferriages paid by him. 

102. Any party calling more than two witnesses to any fact which 
is not contradicted by another witness, shall pay the costs of such 
additional witnesses, unless otherwise ordered by the justice. 

103. No claim for attendance shall be allowed a witness unless 


. made before judgment is entered. 


104. Whenever it shall appear to the satisfaction of a justice that 
any person has been duly served with a subpeena to give evidence 
before him in any matter in which he has authority to require such 
witness to appear and testify; that his evidence is material; and that 
he fails or refuses to attend as required by such subpcena; such per- . 
son, on reasonable notice and an opportunity of being heard, if he 
do not show sufficient cause for such failure or refusal, may be fined 
by the justice not exceeding ten dollars, and adjudged to pay the 
costs of the proceeding against himself. An entry of such fine and 
costs, stating the reason therefor, must be made by the justice in his 
docket, and shall have the effect of a judgment in favor of the state, 
and may be enforced as other judgments of justices. When a person 
in attendance refuses to testify, without showing sufficient cause, he 
shall be subject to the like penalty. 

105. Every person subpcenaed as aforesaid, and failing or refusing 
to appear and testify, without sufficient cause, and every person. 
present at the trial and refusing to testify, without such cause, shall 
also be liable to the party requiring his evidence, for all damages 
such party may sustain by such failure or refusal. 

106. No deposition of any person shall be given in evidence on the 
trial on behalf of either party, if the other object, unless the party 
against whom it is offered had reasonable notice of the taking 
thereof, and was allowed freely to cross-examine the witness, subject 
to the rules of law. 

107. If a witness offered at the trial be objected to as incompe- 
tent, the objection shall be tried and determined by the justice. The 
proposed witness may be examined on oath touching the question of 
his competency, and other evidence may be given in support of or 
against the objection. 

108. The following persons are incompetent to testify: 

First, Persons of unsound mind, and children who appear inca- 
pable of receiving just impressions of their obligation to tell the 
truth, or of the facts respecting which they are to be examined. _ 


aa 
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Second, Husband and wife, either for or against each other, or 
concerning any communication made by one to the other during the 
marriage, whether called to testify while the relation subsists or 
after it is dissolved. 

Third, An attorney, without his client’s consent, concerning any 
communication made to him by his client, touching the matter in 
which he is eonsulted or employed, or any counsel or advice given 
by him to hiş client. 

Fourth, A \minister, clergyman, or priest of any religious denomi- 


nation, concefning any confession made to him according to the ` 


course of discipline enjoined by the church to which he belongs. 


109. The execution of any written instrument, or of any assign- Ia. 2159. 


ment or endorsement thereof, produced at the trial need not be 
proved, unless the adverse party, his agent or attorney, makes oath 
* that he does not believe the same to be genuine. 
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110. Depositions of witnesses residing out of the county, or sick, 14. p. 209, 2 160. 


or otherwise unable to attend, or about to leave the county, may be 
taken by either party on reasonable notice to the other, to be used 
in trials before a justice; and no commission shall be necessary. 


111. Such deposition shall be sent under seal to the justice before 14.2 161. 


whom the case is to be tried, the officer taking the same writing his 
name across the place where it is sealed. And if the witness, at the 
time of the trial, be absent from the. county, or sick or otherwise 
unable to attend, the deposition, if competent and proper evidence, 
may be read in evidence at the trial by either party. 


112. Every witness, before giving his testimony, shall be sworn Ia. 2 162. 


that the evidence he will give relating to the matter in difference 
between the plaintiff and defendant shall be the truth, the whole 
truth, and nothing but the truth. A solemn affirmation shall, in all 
cases, have the same effect as an oath; and the rules of evidence in 
trials and’ proceedings before justices shall, unless otherwise pro- 
vided, be the same as in the circuit courts. 


Judgments. 


113. The defendant may, either before suit is brought or at any ra.g 164. 


time afterwards before trial, make an offer in writing to confess 
judgment in favor of the plaintiff for the sum or property specified 
in such offer. Such offer shall be served on the plaintiff by deliver- 
ing to him a copy thereof, and the original, with proof of the service 
thereof, shall be filed with the justice at or before the trial. If the 
-plaintiff fail to accept the said offer before trial, or to give notice to 
the defendant of such acceptance, and do not recover a more favor- 
able judgment, the justice, on proof of such offer being made, shall 
adjudge the plaintiff to pay all costs of the action from the time of 
the offer. If the offer so made be not accepted, it shall not be given 
in evidence against the defendant. 


114, When the plaintiff dismisses his action (except in the case ta. 2103. 
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mentioned in the fifty-seventh section), or judgment is confessed, or 
the defendant is in custody, or property is held under attachment, 
judgment shall be entered without delay. In other cases, judgment 
may be entered at any time within two weeks after the trial. The 
justice or jury shall in all cases ascertain the balance due Gif any) 
from one party to the other, after allowing all claims and- credits 

7 established by the party against whom- judgment is to be rendered, 
and judgment shall be entered for the aggregate amount of princi- 
pal and interest so ascertained to be due. Every judgment shall 
bear interest from its date, upon such amount. 

Td. 2 166. 115. In any case in which it is not otherwise herein provided, the 
justice who rendered the judgment, or his successor, may, on motion 
of either party, the other, his agent or attorney, being present or 
having had reasonable notice of the motion, set aside the judgment 
within two weeks after it is entered, and grant a new trial on such 
terms and conditions as he sees fit to impose. But this shall only 
be done when the justice is satisfied that injustice was done by the 
judgment to the party by whom the motion is made. 

Id. p. 220,3 235, 116. A judgment may be revived in favor of or against the per- 

nae sonal representative of a deceased party within three years after it is 
rendered, or (unless the three years shall have expired before the 
death of such party) within two years after his personal representa- 
tive shall have qualified. -And such revival may be by an order to 
that effect entered on his docket by the justice who rendered the judg- 
ment, or his successor, on the motion of the party in whose favor the 

- judgment was rendered, or his personal representative, the other 
- party, or his personal representative, agent, or attorney being pres- 
ent, or having had reasonable notice of such motion. 

Acts of 1865,p. 117. Judgments of justices may be docketed in the judgment 
ang docket kept in the recorder’s office, in like manner and with like 
effect, in all respects, as the judgments of circuit courts. 

Id. p. 18, 23. 118. The person in whose favor a judgment is rendered by a jus- 
tice, or who is entitled to receive the money due thereon or any part 
of it, may file in the clerk’s office of the circuit court of the county 
in which the judgment was rendered, a transcript thereof, certified 
by the justice who has the lawful custody of the docket in which 
such judgment is ente red; and the said clerk may issue executions 
thereon in the same manner, and with like effect as if the judgment 

-had been rendered by the circuit court. The transcripts filed as 
aforesaid shall be entered by the clerk in his execution docket and 
indexed in the name of both plaintiff and defendant, and be filed in 
separate bundles for each year; for which service the clerk shall 
be entitled to a fee of fifty cents, to be paid by the person at whose 
instance the same is rendered. 

Acts of 1863, p 119. No justice or constable shall purchase any judgment ren- 

oe a dered in their township by a justice thereof. Every person violating 
this provision shall, for every such offense, be fined not less than 
ten nor more than one hundred dollars, 
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Suggestions on judgments. 


120. On a suggestion by a judgment creditor to the justice who Acts of 1865, 2 6. 
rendered the judgment, or his successor, that any person, whether in 
the same or another county, has effects of” the judgment debtor in his 
possession or control, not exempt by law from execution, or is liable 
to the debtor in any sum of money, whether then due and payable 
or theréafter to become so, the justice shall order such person to 
appear before him at a time and place specified in such order, and 
answer tundér oath respecting such effects and liability; and may 
also subpcena Witnesses to testify concerning the same. 

121. The order shall be signed by the justice, and served and 
returned like a summons, but the exact time of the service shall be 
stated in the return. „And the person against whom it: is issued, 
from the time’ of the service thereof, shall be liable to the judgment 
creditor for whatever effects, (real estate excluded,) of the judgment 
debtor, not exempt by law from execution, were in his possession or 
control when the order was served, and whatever amount he was 
then ‘liable for to the judgment debtor, whether then due and pay- 
able or thereafter to become so, but so far only as may be necessary 
to satisfy the judgment, including the costs of the proceedings upon 
the suggestion. Provided such effects shall not be liable to the 
judgment creditor, if the judgment debtor shall show to the satisfac- 
tion of the justice that he isa husband or parent, and is a resident 
of the state, and that his personal estate, including such effects, does 
not exceed two hundred dollars. 

122. If the person against whom such order is issued appear and 
answer, he shall be examined under oath touching the money and 
effects for which he is liable as aforesaid, and the justice shall hear 
any proper evidence respecting the same. If he fail to appear, and 
it be shown that the order was served ten days at least before the 
time of appearance specified therein, the justice may hear proof 
respecting the money and effects for which such person is liable as 
aforesaid; -or on motion of the judgment creditor, may appoint 
another time, and cause not less than ten days notice to be given to 
the person so liable, that unless he appear and answer at the time so 
appointed, it will be taken as an admission that he has in his hands 
sufficient money of the judgment debtor to satisfy the judgment, 
including the costs of the proceedings on the suggestion. If he fail 
to appear at the time so last appointed, and it be shown that the 
notice was served not less than ten days before that time, or if at 
any time he appear and refuse to answer any proper ‘question, and 
in either case no good cause be shown for such failure or refusal, the 
justice may proceed as if. he had admitted sufficient money to be in 
his hands. Provided, that if the person so liable reside in another 
county, he may answer in writing under oath, and such answer, if 
sufficient, shall be equivalent to his personal appearance and exami- 
nation; or if insufficient, he shall be examined on interrogatories in 
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writing approved and allowed by the justice; and his failure to file | 


_ with the justice his answers under oath to such interrogatories, within 


Acts of 1863, p. 
209, 2 167. 


Id. p. 210, 2 168: 


two weeks after he has been served with a copy thereof, shall, unless 
good cause therefor be shown, be taken as an admission that he has 
in his hands sufficient money of the judgment debtor to satisfy the 
judgment, including the costs of the proceedings on the suggestion. 

123. If it appear by the admission or examination of the person 
against whom the proceedings on the suggestion are pending, or by 
other evidence, that he is liable for any money or effects of the judg- 
ment debtor, whether sufficient to satisfy the judgment or not, the 
justice shall order such person, if it be a.sum of money, to pay the 
same to the judgment creditor, to be applied first to the costs of the 
proceedings on the suggestion, and the balance to the discharge of 
the judgment; but if it be shown that such sum of money is not 
yet due and payable, the urder shall be for the payment thereof at 
the time, (to be stated in such order), when it will be due and pay- 
able. If such person be liable for effects other than money, the jus- 
tice shall ascertain the value thereof and order such person to pay the 
said value or so much as will be sufficient, on a certain day to be 
specified in the order, to the judgment creditor to be. applied as 
aforesaid, unless such person on or before that day deliver the said 
effects or a sufficiency thereof to the officer designated by the justice 
to receive the same. If effects be so delivered, they shall be sold as 
if taken on execution, under an order of sale to be made by the jus- 
tice, and the proceeds be applied as aforesaid. 

124. Any order made by the justice pursuant to the preceding 
section, directing the payment of money by the person against whom 
the proceedings on the suggestion were instituted, may be enforced 
by execution against such person in the name of the judgment cred- 
itor, when such money is or becomes due and payable; and an 
appeal shall lie from such order to the circuit court in like cases 
and manner as from other judgments of justices. The word “ per- 
son” in this and the four preceding sections shall be construed to 
include corporations, as well as natural persons. 


Stay of execution. 


125. The party against whom a judgment is rendered by a justice 
may, within ten days thereafter, obtain stay of execution thereon, 
by filing with the justice an undertaking, signed by one or more 
sufficient parties, to the effect that the amount of such judgment, 
including interest and costs, will be paid at the expiration of the 
stay. The justice shall note the undertaking in his docket, stating 
the names of the parties signing the same, and the time of stay 
allowed. Upon such undertaking being filed within ten days, if 
execution has been previously issued, it shall be recalled by the 
justice. 

126. If the judgment, with interest and costs, be not paid when 
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the stay expires, the undertaking shall have the effect of a judg- 
ment, and execution shall issue jointly against the judgment debtor 
and the parties who signed the undertaking. It shall be the duty 
of the justice to issue such execution within three days after the 
stay expires, unless otherwise ordered by the party who is entitled 
to receive the money to be collected thereon. 


127. When the judgment, exclusive of interest and costs, does not 14.2 169. 


exceed ten dollars, such stay shall be for one month; if over ten and 
not over twenty dollars, for two months; if over twenty and not 
over fifty dollars, for three months; and if over fifty dollars, for 
four months. 


128. No stay of execution shall be allowed in the following cases; 14.2170. 


First, On any judgment upon an undertaking filed to obtain such 
stay ; 

Second, On the judgment rendered on any other undertaking 
filed with a justice or given to a constable, pursuant to this chapter; 

Third, On any judgment against a justice or constable for refusing 
or neglecting to pay as the law requires, money collected or received 
by such justice or constable in his official capacity; or against a 
constable for failing to make return, or making a false return of any 
process or order. 


129. If any surety who signed the undertaking seen to obtain fd. 2171. 


stay of execution pay the judgment before or after the stay expires, 
the judgment against the principal shall remain in force for his use; 
and execution thereon may be issued by the justice on the application 
of such surety, after the expiration of the stay, with an endorse- 
ment on such execution showing for whom it is to be collected. 


130. If the justice, at any time before the stay expires, become 1a. 3172. 


satisfied that the security taken on granting such stay is insufficient, 
he shall give notice to the judgment debtor, requiring additional 
security; and if it be not given within three days after service of 
the notice, he shall make entry of the fact on his docket, and forth- 
with issue execution on the judgment, But if additional security, 
to the satisfaction of the justice, be given within two weeks after the 
service of the notice, the execution, if issued in the meantime, shall 
be recalled, and the stay originally granted remain in force. 


Execution and order for sale of property. 


131. Subject to the provisions of law in relation to cases in which ya, 3173, 


stay of execution is granted, or the judgment is removed on appeal 
to the circuit court, executions for the enforcement of the judgment 
of a justice in a civil action may be issued by the justice by whom 
such judgment was rendered, or his successor in office, or the justice 
with whom the docket on which such judgment is entered is lawfully 
deposited, at any time within three years from the entry of the judg- 
ment or the date of the last execution issued thereon, or if the judg- 
ment be revived, from the date of such revival. — 


~ 
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Id. p. 211, 3 174. 


Td. 3 175. 
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Id. 3176, 177. 


12 Gratt. 401. 


Acts of 1863, p. 
211, 3176. 


Id. 2 178. 
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132. If any. stay of execution be. not granted within ten days 
after the judgment is rendered, or the cause be not removed on 
appeal to the circuit court within that time, it shall be the duty of 
the justice, on the expiration of the said ten days, to issue execu-. 
tion, unless otherwise directed by the person entitled to receive the 
money collected thereon; and on the application of such person, the 
justice, in his discretion, may issue execution before the ten: days 
expire. - 

133. Every. justice shall receive the money collected on any exe- 
cution, process, or order issued by him, and the money tendered to 
him on any claim in suit before him, or on any judgment on his 
docket or on any docket lawfully in his possession; and pay the 
same, on demand, to the person entitled thereto. 

134. Ifa justice fail to pay any money which comes to his hands 
by virtue of his office, when demanded by the person entitled thereto, 
such justice and the sureties on his official bond, or any one or more 
of them, and the personal representatives of such of them as are 
dead, shall be liable to the person entitled thereto for such money, 
with legal interest thereon from the time of such demand, and ten 
per cent on the principal, in addition, as damages. 

135. The execution must be filled up before it is delivered to be 
executed; otherwise it will be void. It must describe the judgment 
on which it is issued, by stating the party in whose favor, and the 
party against whom, the justice by whom, and the county and town- 
ship in which such judgment was rendered. It must also state the 
principal sum to be collected, the time the interest commenced, the 
amount of costs to be collected, and the credits, if any, to which it 
is subject by reason of payments made since the judgment was 
rendered. It shall be returnable sixty days from its date, be signed 
by the justice, and command the person to whom it is directed to 
collect the amount due, out of the personal property of the judg- 
ment debtor, and pay the money made to the justice, and return the 
execution with a certificate thereon showing how it has been execu- 
ted. If there be any defect, error, or omission in an-execution, or 
any other order issued by a justice for the sale of property, they shall 
not vitiate any thing done under it which would have been proper if 
the execution or order had been correctly issued, but the justice may 
at any time amend the same according to the truth. - 

- 186. The execution or ordér for sale may bė directed and executed 
as provided in the seventeenth section. When, for any cause, it is 
unfit for an execution or order for salé to ‘be directed to a constable, 
it may be directed to: the shériff, deputy sheriff, or sergeant of a 
town; and ‘the sergeant of a town to whom any execution or order 
for sale issued by a justice is directed may, like the others, execute 
the same within the county, or on any creek or river ‘adjoining the 
same. j 

137. If an execution þe returned unsatisfied, or no return be made 
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-thereof, new executions may successively be issued after the return 
day of the former, to be. endorsed respectively “seeond execution,” 
“ third execution,” and so forth, as the case may be. 

"188. When a joint judgment is rendered against a principal debtor ta. 2 179. 
and his surety, if such suretyship appear to the satisfaction of the 
justice by any evidence at the trial or paper filed in the cause, or by 
admission of the parties, he shall note the fact on his docket, and in 
such case a memorandum thereof shall be endorsed on the execu- 
tion, and the personal property of the principal debtor subject to 
execution, within the jurisdiction of the officer, shall be first sold, 
unless the surety direct otherwise. 

139. The’ officer to whom an execution issued by a justice is ra. p. 212, 2180. 
delivered to be executed shall endorse thereon the day and hour gia L” ae 
when it came to his hands. If he fail to do so, the creditor may 
recover against him and his sureties, or any one or more of them, © 
and the personal representatives of such of them as are dead, before 
the justice by whom the execution was issued, or his successor, a sum 
not exceeding fifteen per cent on the whole amount, including inter- 
est and costs, due on the execution. From the time the execution 
came to the hands of such officer to be executed, it shall operate as 
a lien on the personal property of the judgment debtor liable to be 
seized under it; which lien, however, shall be subject to any prior 12 Gratt. 401. 
lien acquired on such property by the issue or levy thereon of any 
other process. When there are seyeral executions in the hands of 
_the same officer against the same judgment debtor, they shall be 
executed in the order in which they were received; or if received 
together, all shall share alike, without preference to one over 
another. s 

140. The officer, after taking into his custody the TERE Prop- Acts of 1863, p. 
erty levied on by virtue of the execution, shall endorse on the execu- 7 ¢ 181 
tion the time of the levy, and endorse thereon or annex thereto a 
list of the property. He shall then immediately post notice-at three 
public places in the township in which such property or the greater 
part in value thereof was found, (and if any mules, work-oxen, or 
horses are to be sold, on the front door of the court house of the 
county) of the time and place at which it will be sold. Such notice 
shall deseribe the property, or there shall be a list thereof annexed, 
to the same, and the notice shall be posted ten days at least, (or if 
any mules, work-oxen, or horses are to be sold, twenty days at least) 
before the time of sale. But when property levied on is of a 
perishable nature or expensive to keep, the justice may order sale 
to be made thereof, as the case may require. The execution may Codo Vax p. T74, 
be levied as well on money and bank notes as on other goods and ?¥ 
chattels. If the levy ‘be on lawful money, the same shall be 
accounted for at its par value as so much money made under the 
execution. If it be upon notes, and the creditor will not take 
them at their nominal value, they shall be sold and accounted for 
as any other property taken under execution. 
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~ Acts of 1863, p 141. All sales on execution by virtue of this chapter, except as 

212, ĝ 182, ; : ‘ ee eas 
hereinafter provided, shall be at public auction in the township in 
which the property or the greater part thereof in value was levied 
on, between the hours of ten in the forenoon and four in the afternoon 
of the day appointed for the sale, and at the house or on the prem- 
ises where the property was taken, or at one of the most public 
places in the township. Mules, work-oxen, and horses shall be sold 
at the court house of the county, on the second Monday in a month 
or on a court day, between the hours herein stated. At the time and 
place appointed for the sale, the officer or person shall sell to the 
highest bidder, for cash, the property, (except lawful money and 
such bank notes as the creditor will take at their nominal value,) 

- or so much as may be necessary; but if there be no time to com- 
plete the sale on the day appointed, it may be adjourned from day 
to day until completed. 

ne Va, p.774 142. If at any such sale a purchaser do not comply with the 
terms thereof, the officer may re-sell the property, either forthwith or 
upon such notice as he deems proper, or return that the property 
was not sold for the want of bidders. If on the re-sale the prop- 
erty be sold for less than it sold for before, the first purchaser shall 

- be liable for the difference to the creditor, so far as it is necessary to 
satisfy him, and to the debtor for the balance. 

Acts of 1963, p: 143. Neither the justice who issued, nor the officer holding the 

as execution or any order for sale, shall purchase, directly or indirectly, 
any property sold on such execution or order. If either of them 

shall do so, he shall be fined not less than five nor more than one 
- hundred dollars. 

Td. 2184. 144, The officer shall be allowed by the justice the reasonable 
expenses of executing the process and keeping the property, out of 
the proceeds of sale, or the same may be taxed and collected as other 
costs in the action. 

Td. 3 185. 145. The officer to whom an execution or order for sale is deliv- 

£397 28,5, 643, ered to be executed shall make true return thereon at the proper 

ae time and place, stating in such return the time and manner of exe- 
cuting the writ or order, or why it has not been executed; and 
shall subscribe his name to such return. He shall pay the money 
made, except his own fees and costs, to the justice. When any prop- 
erty is sold under the execution or order, he shall return with the 
writ or order, a true account of such sale, specifying the several 
articles sold and the prices thereof. If there be any property 
remaining in his hands unsold, subject to the execution or order, he 
shall annex to his return a true list of such property, specifying the 
several articles. If he fail herein, he shall be fined not exceeding 
ten dollars; and, moreover, he and his sureties, or any one or more 
of them, and the-personal representatives of such as are dead, shall 
be liable for such failure to the person entitled to receive the money 
mentioned in the execution or order. A judgment for such fine shall 
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not be a bar to further proceedings, if the failure be continued; but 
there shall be a further fine, from time to time, of not exceeding ten 
dollars for every month subsequent to such judgment that the failure 
shall continue, until it appear that the return cannot be made, or 
that the amount due upon the execution or order has been paid to 
the justice or the creditor. Provided, that not more than ten dol- 
lars fine shall be recovered in any one prosecution. 
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146. If an officer make such return upon an execution or order Id. p. 643, 2 12. 


of sale issued by a justice as entitles any person to recover money 
from such officer, and fail to pay the same as he ought,. the justice 
having jurisdiction may, on motion or action on behalf of such per- 
son, give judgment against such officer and his sureties, or any one 
or more of them, or the personal representatives of such of them as 
are dead, for so much principal and interest as is due at the time the 
judgment is rendered, with interest thereon at the rate of not less 
than six nor more than fifteen per centum per annum, as the justice 
may deem proper, from that time until payment. 


. 147. A’ copy from the entry in the justice’s docket, of the date-of ta. 211. 


any execution or order of sale issued by him, and to whom deliv- 
ered, shall be evidence in any proceeding against the officer to whom 
it is entered as delivered, for failure to make due return thereof, or 
failing fo pay over money received thereon. Ifa justice, upon being 
applied to for a copy of any entry, refuse it, or upon being summoned 
to produce the docket in which such entry is or ought to have been 
made, fail to produce such entry, he shall forfeit twenty dollars to 
the person making such application, or on whose behalf he is sum- 
moned. 


148. If an officer collect money mentioned in an execution or 14 14.212. 
order of sale issued by a justice, after the return day thereof, he and 3 Gratt. 209. 


_ his sureties shall be liable for the money so collected, in like manner 


/ 


as if the collection had been made before the return day. And if a 
constable receive money on account of any claim ‘entrusted to him 
to sue upon or collect, he and his sureties shall he liable for the 
money so received, as for money collected under execution; and 
after six months from the date of any receipt for such claim, signed 
in his official character, such receipt shall be prima facie evidence of 
the receipt of the money. 


149. When an execution or order for sale is returned unsatisfied Acts of 1863, p. 


in whole or in part, and there is property in the hands of the officer 9 9 Grett. 69. 


remaining unsold for the want of bidders, or.other cause, it shall be 
the duty of the justice, unless otherwise directed by the person 
entitled to receive the money remaining uncollected, forthwith to 
issue his order commanding such officer to sell the said property 
and. pay over the proceeds thereof to the said justice; which sale 
shall be subject to the same regulations as sales on execution. 


150. Any officer having levied on property of which he permits Be or ea 


the party against whom the execution or order of sale issued, or any 
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other person, to retain or have possession, may take such security, 
for his own indemnity, as he shall require, that such property shall 
be delivered at the time and place appointed for the sale thereof. 

151. When an officer, by virtue of an execution, order of sale, or 
order of attachment, has levied on or attached, or is about to sell, 
property claimed by any person other than the party against whom 
the execution or order is issued, if such elaimant or another for him, 
with one or more sufficient sureties, sign and file with the justice by 
whom the execution or order was issued, an undertaking to the effect 
that such claimant, in any suit that may be brought on such under- 
taking, within three months after the date thereof, will prove that 
he was the owner of the said property at the time of such seizure, 
or if he fail to do so, will pay the value thereof, the justice shall 
issue his order, directed to the officer having such execution, order 
of sale, or attachment, ii him to deliver up the property 
to the said claimant; and such officer shall obey the same. The 
money, if any, which may be recovered on such undertaking shall 
be applied as the proceeds of such property would have been if it 
had not been released as aforesaid. 

152. Or the claimant in such case, without giving the undertaking 
mentioned in the preceding section, may apply to any justice of the 
township in which the levy or attachment was made, for an order to 
notify both the creditor and debtor to appear and show cause why 
the property should not be discharged from the levy, order of sale, 
or attachment. Such order shall be returnable in five days or less 
from the date thereof, and be served and returned according to the 
command thereof; and if it be returned served, the justice, on the 
return day thereof, or at such reasonable time thereafter as he may 
appoint for the purpose, shall hear the parties, or such of them as 
attend, and dismiss the claim, or order the officer to deliver the 
property to the claimant, as the right shall appear; and the party 
prevailing shall recover his costs. The justice may also make any 
order necessary to prevent the property from being sold before the 
right thereto is determined as aforesaid. 

153. Any party considering himself aggrieved by the decision of 
the justice under the preceding section may appeal therefrom to the 
circuit court in like manner as from a judgment. 

154, The word “officer” is intended to include any person spe- 
cially.deputed by the justice pursuant to the thirtieth section, unless 
such construction be inconsistent with the context; and the justice 
and his sureties shall be deemed the sureties of such officer, accord- 
ing to the thirty-first section. 


Imprisonment of fraudulent debtor. 


155. When judgment is rendered against a defendant who is in 
custody under an order of arrest issued pursuant to the fortieth sec- 
tion, the justice, if, upon the whole evidence produced, he believe the 
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defendant to have been guilty of fraud in any of the particulars 
mentioned in that section, may issue an order to the officer having 
him in custody to deliver him to the jailor of the county, to be con- 
fined in jail until lawfully discharged, which order shall be executed 
according to the command thereof. With such order, an execution 
may also be issued. 
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156. If at any time after a judgment rendered by a justice, there Ia. p. 214, 2162. 


is filed with such justice, or his successor, the affidavit or affidavits 
of one or more credible persons, stating the amount yet remaining 
unpaid on the said judgment, and showing to the satisfaction of the 
justice that the person against whom such judgment was rendered 
has, since the date thereof, been guilty of fraud in any of the par- 
ticulars mentioned in the fortieth section, the justice may thereupon 
issue an order for the arrest of such person, and to bring him before 
said justice for examination as to such alleged fraud. If, after hear- 
ing all the evidence adduced by the parties upon such examination, 
the justice be satisfied that the judgment debtor has been guilty of 
fraud in any of the particulars so alleged against him, he may order 
him to be imprisoned as provided in the preceding section. 


157. An execution may be issued with the order mentioned in the 1a. 193. 


last section, or the order may bə issued while an execution is out- 
standing; and if sufficient property be found to satisfy the execu- 
tion, the order shall not be executed, or if executed, the person so 
in custody shall be discharged. The order shall be dated the day it 
is issued, be signed by the justice, directed like the summons, but 
shall not be executed out of the county where the judgment was 
rendered; and if an execution be issued with it, or be outstanding, 
both shall be directed to the same officer for execution. It shall 
state the parties to the judgment, the debt, interest, and costs, and 
the credits to which the judgment is subject, as required in an exe- 
cution; and command the officer to arrest the party against whom 
the judgment was rendered, and deliver him to the jailor of the 
county, to be confined in jail until lawfully discharged. It shall be 
returnable whenever executed, or if not previously executed, in sixty 
days from its date; and shall be executed according to the command 
thereof. 


158. But the order mentioned in the one hundred and fifty-sixth ra. g 194. 


section shall not be issued until an undertaking, signed by one or 
_ more sufficient parties, is filed with the justice, to pay the person to 
be arrested all damages he may sustain by such arrest and imprison- 
ment, if it should thereafter appear that the order was issued with- 
out sufficient cause therefor. 


159. A copy of the order, either in the case mentioned in the one Ia. 2 196, 


hundred and fifty-fifth or one hundred and fifty-sixth section, signed 
by the justice, or the officer having the prisoner in custody, shall be 
sufficient to require the jailor to receive and keep such prisoner in 
jail until discharged according to law. 
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160. The prisoner committed as aforesaid shall be kept in jail for 
ten days, and one day in addition for every two dollars over twenty 
due on the said judgment at the commencement of his imprisonment, 
including interest and costs; and at the expiration of the said time, 
shall be discharged by the jailor without further order. 

161. He shall be discharged by order of the justice at any time, 
upon his paying to the said justice the whole amount due on the 
judgment, together with the costs of his arrest and imprisonment; 
or surrendering property sufficient to satisfy the same, to such officer 
as the justice may direct to receive and sell the said property; or 
with one or more sufficient sureties, signing and causing to be filed 
with the justice an undertaking to pay the judgment and costs 
aforesaid within sixty days. If property be so surrendered, it shall 
be sold and applied as if levied on under an execution. 

162. The party at whose instance any person is committed as 
aforesaid shall be liable to the jailor for his fees and the support of 
the prisoner, and the jailor may at any time, after notice to such 
party, discharge the prisoner if such fees and support be not paid. 


Appeals. 


163. In all cases an appeal shall lie, under the regulations herein 
prescribed, from the judgment of a justice to the circuit court of the 
county, when the amount in controversy on the trial before the jus- 
tice exceeds ten dollars, exclusive of interest and costs, or the case 
involves the freedom of a person, the validity of a law or of an ordi- 
nance of any corporation, or the right of a corporation to levy tolls 
or taxes. 

164. The appeal shall not be granted by the justice unless within 
ten days after the judgment is rendered or revived, an undertaking 
signed by one or more sufficient parties is filed with him, to the effect 
that the person proposing to appeal will perform and satisfy any 
judgment which may be rendered against him by the circuit court 
on such appeal, 

165. But if the appeal be applied for on behalf of a township, 
town, village, supervisors of a county, or board of education, in their 
corporate capacity, it shall be granted without such undertaking. 

166. When there are two or more plaintiffs or defendants, any one 
or more of them may appeal, without joining therein the others on 
the same side. 

167. After the appeal is granted, all further proceedings on the 
judgment of the justice shall cease. If any execution, order of 
arrest, or other process or order be outstanding, it shall be recalled 


_by the justice, and if the appellant be in custody he shall be dis- 


charged. 

168. The justice shall, within twenty days from the day on which 
the appeal is perfected, make out and certify a complete transcript 
from his docket, of all the proceedings before him in the action, and 
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deliver or transmit the same, together with the said undertaking, the 
pleadings, the depositions, and all original papers in the cause, to the 
clerk of the circuit court of the county. If the justice omit or 
refuse so to do, he shall be fined not less than five nor more than one 
hundred dollars; and moreover shall, with the sureties on his official 
bond, be liable to the party aggrieved for any loss or t damage he may 
sustain thereby. 

169. The clerk of khe circuit court, on receiving the said trans- ra. 3 206. 
cript and papers, shall file the same and docket the appeal. The 
appeal may tbe tried upon the pleadings made up in the justice’s 
court, or the pleadings may be amended before or during the trial of 
the appeal, when substantial justice will be promoted by the amend- 
“ment. Ifthe amendment he made during the trial of the appeal 
and it be made to appear to the satisfaction of the court that a con- 
tinuance of the cause is necessary in consequence of such amend- 
ment, a continuance shall be granted, and the court may in its dis- 
cretion require the party making the amendment to pay the costs of z 
the continuance. If the sum in controversy exceeds twenty dollars, 
and either party só require, a jury of six shall be selected and 
impaneled to try the cause, in like manner as other juries are 
selected and impaneled in said court. All lawful evidence pro- 
duced in relation to the matter in difference between the parties 
shall be heard, whether such evidénce was produced before the jus- 
tice or not, and the cause shall be determined without reference to 
the judgment of the justice, on the principles of law and equity. 
Provided, no appeal shall be tried as aforesaid, on motion of the 
appellant, within less than three months from the time the trans- 
cript and papers are filed with the clerk of the circuit court, unless 
the appellee, his agent or attorney, be present at the time of applica- 
tion for the appeal, or ten days notice of the trial has been given to 
the appellee, his agent or attorney. 

170. If the court, in any case, be of opinion that the undertaking ra, p. 216, 8 207. 
filed is insufficient or the security doubtful, it shall order a new 
undertaking in proper form and with good security to be given 
within a time specified in such order, and if it be not given or good 
cause shown why it was not, the same judgment which was rendered 
by the justice, with the costs of the appeal, shall be entered in the 
circuit court without further trial, against the appellant and those 
who signed the undertaking. 

171. If upon trial in the circuit court, the appellant do not 14.2208. 
increase the original judgment if it was in his favor, or reduce it 61, ae un 
if it was against him, more than ten dollars, exclusive of interest 
and costs, the appellant and those who signed the undertaking shall 
pay the costs of the appeal, except in -cases involving the title to 
specific personal property, or the possession of real estate, the free- 
dom of a person, the validity of a law or an ordinance of any cor- 
poration, or the right of any corporation to levy tolls or taxes. In 
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such cases, costs shall be awarded as the court deems right. Pro- 
vided, that the appellant shall in no case recover costs where the 
original judgment against him is reduced more than ten dollars, 
unless before such appeal is tried, he shall have tendered the appel- 
lee an amount equal to or greater than the judgment recovered by 
him on the trial of such appeal, together with all costs that may 
have accrued up‘to the time of such tender. 

172.. When the judgment appealed from is against the appellant 
for any sum of money, and an equal or greater sum is found due by 
the appellant, judgment shall be rendered by the circuit court 
against the appellant and those who signed the undertaking, for the 
sum due, including interest and costs up to the time the appeal was 
taken, with damages on the aggregate at the rate of ten per cent per 
annum from that time until payment, and the costs of the appeal. 

173. In all cases of appeal from a justice to a circuit court, the 
court (subject to the foregoing rules, when they are applicable) shall 
make any order during the progress of the cause, which the princi- 
ples of law or equity may require; and shall render judgment as 
the right shall appear, and proceed to enforce the same as other 
judgments of the court are enforced, without remanding the cause 
again to the justice. The judgment in the circuit court, if in favor 
of the appellee, shall be against the appellant and those who signed 
the undertaking. Upon the trial of the appeal, the amount due (if 
any) from one party to the other shall be ascertained, and judgment 
rendered therefor, in the manner required by the one hundred and 
fourteenth section of this chapter. 

174. Appeals from the judgments of justices may be granted, 
after the expiration of ten days, by the circuit court in term time, or 
the judge thereof in vacation, when the party seeking the appeal 
(except as provided in the one hundred and sixty-fifth section) shall 
deliver to the court or judge a proper undertaking, with sufficient 
security thereto as hereinbefore prescribed, and show by his own 
oath, or otherwise, good cause for his not having taken such appeal 
within the said ten days. 

175. In such case, if the appeal be granted, the court or judge 
shall make and certify to the justice an order directing him to cease 
all further proceedings in the cause, and recall all executions and 
orders that may be outstanding for the enforcement of the judgment, 
and transmit, without unavoidable delay, to the clerk of the said 
court, a complete transcript from his docket of the proceedings in 
the action, together with all the original papers relating thereto. 
Upon the receipt of such transcript and papers by the clerk, the 
cause shall be proceeded with in the circuit court as in other cases 
of appeals from the judgments of justices. 


Docket. 
176. Every justice shall keep a book denominated a “ docket, ” to 
be furnished at the expense of the county, and used exclusively for 


- entering therein his judicial proceedings. 
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177. He shall number the cases progressively on his docket, and 14. p. 218, 2 219. 
number the papers of each case to correspond. He shall keep all 
the papers of each case together in one- package, and file them in the 
order they are numbered. 

178. He shall enter in his docket the title of every action com- 14 p. 217, 2 216. 
menced before him, setting forth the names of the parties, if known, 
and showing which are plaintiffs and which are defendants, and 
stating the time the action was commenced, and the amount of 
money or damages, or the specific property, which the plaintiff 
demands. ; 

179. Underneath the title of the action he shall enter, at the times 14-2 216. 
they occur, the following particulars, commencing the proceedings of 
every day with the proper date: 

The date of the summons, the time it is returnable, and the name 
of the person to whom it was delivered to be served. The same par- 
ticulars must be stated in relation to any order of arrest or attach- 
ment which may be issued in the action; and if an order of arrest 
or attachment be issued, it shall be stated on whose affidavit it was 
founded. 

The return made on the process shall be briefly noted. 

The name of the agent, attorney, or guardian, if any, appointed 
on behalf of any party, shall be stated. 

The filing by either party of his complaint or answer, if made 
orally, with a brief notice of the contents thereof. 

Every continuance, showing at whose instance it is made, and to 
what time, and at whose costs. If made to a different place, it shall 
be so stated. l 

The undertakings filed in the action by either party shall be 
noted, with the names of the parties who signed the same. 

The docket shall show which of the parties is present at the trial, 

When a jury is demanded, by which party such demand was made, 
the amount of money deposited, and the time appointed for the trial 
by jury. The verdict of the jury shall be set forth in fall; and if 
the jury do not agree and are discharged, the fact shall be stated. 

The judgment of the justice shall be stated, with the items of the 
costs included therein. 

The execution and orders to sell issued, to whom delivered to be 
executed, and the returns made on any such process, should be 
shown by the entries on the docket; also, 

Every sum of money received by the justice in the cause, showing 
when and by whom paid. 

If an appeal be taken, by which party, the undertaking filed by 
him, by whom signed and when filed, and the notice of appeal, when 
filed. f =- 

The undertaking filed for stay of execution, by whom signed and 
when filed, and the stay granted. 

The satisfaction of the judgment, and how and when satisfied. 
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Any other proceedings in the action which the justice is by law 
directed to enter in his docket, or may think it necessary or proper 
to enter. l 

180. So far as the entries in the docket are concerned, the form 
shall be regarded as immaterial, if the truth be stated so as to be 
intelligible. i 

181. Every justice shall keep an alphabetical index to all judg- 
ments entered in his docket. In such index shall be inserted the 
names of the parties to each judgment, with a reference to the page 
where the judgment is entered. 

182. Whenever it is necessary to prove a judgment or other pro- 
ceeding had before a justice, or any process issued by him, or the 
return thereof, or any order made by him in a suit, the docket in 
which it is entered, or a transcript thereof, certified by him or his 
successor in office or the person lawfully having the custody of such 
docket, shall be evidence of the same, but shall not be conclusive, if 
errors or omissions be shown. 

183. Every justice, upon the expiration of his term of office, shall 


` deposit with his successor his official docket, as well as those of his 


predecessors, which may be in his custody, together with all papers 
relating to his judicial proceedings, in their proper files and order, 
and all statutes, books, and papers received by him in his official 


/ capacity, to be kept by such successor as public records and property. 


Id. 3 222, 
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184. If the office of a justice become vacant by death, removal 
from the township, or otherwise, the dockets, papers, statutes, and 
books in the possession of such justice, by virtue of his office, shall 
be delivered to the other justice, if there be one, of the township; 
otherwise, to the clerk of the township; to remain in his custody 
until such vacancy is filled, and then to be delivered to the person 
elected or appointed and qualified to fill such vacancy. 

185, Any justice absenting himself from his township for a longer 
period than sixty days shall deposit the dockets, papers, statutes, 
and books, which came to his hands by virtue of his office, with the 
other justice, if there be one, of the same township; otherwise, with 
the clerk of the township. The board of supervisors of the county 
may, however, at their option, declare the justice so absenting him- 
self to have thereby vacated his office. 

186. Any person receiving, as aforesaid, the dockets, papers, 
books, and statutes which were in the possession of any justice by 
virtue of his office shall, if requested, give a receipt therefor to the 
person delivering the same. 

187. A justice with whom the docket and papers of another are 
Jawfully deposited, during vacancy or absence, or as the successor of 
such other justice, is hereby authorized, while such docket and 
papers remain lawfully in his custody, to issue execution or other 
process in the suits entered thereon, give and certify transcripts 
thereof, and do all such other acts in relation thereto as he may 
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do in relation to his own docket and papers. But executions and 
process so issued shall be returned to the justice who may have the 
legal custody of said docket, on the return day thereof. 

188. When two justices are elected in any township in place of Ia. 2 226. 
two others, the board of supervisors of the, county shall, by resolu- 
tion, declare as to each of those going out of office, which of the two 
electéd shall be deemed his successor. 

189. The official dockets and papers of the justices acting within Acts of 1865, p 
any county of this state, under the laws of the state of Virginia, and 
the sixth section of the ordinance to provide for the organization of 
the state of West Virginia, passed by the late constitutional conven- 
tion, shall be distributed to and among the justices who have been 
or may be elected in such county pursuant to the laws of this state, 
as the board of supervisors of the county may by ordinance or reso- 
lution direct; and the justice to whom any docket and papers of a 
former justice are delivered as aforesaid may give and certify trans- 
cripts thereof, issue executions and other process in the suits entered 
thereon, and do all such other acts in relation thereto as he may law- 
fully do in relation to his own official docket and papers. 

Certain special proceedings: 1, Contempts. 

190. A justice may punish for contempt a person guilty of any of oe p. 
the following acts, and in no other ease: ` 

First, Contemptuous or insolent behavior towards such justice 
while engaged in the trial of a case or in any other judicial pro- 
ceeding. 

Second, Any breach of the peace, willful disturbance, or indecent 
conduct in the presence of such justice while so engaged, or so near 
as to obstruct or interrupt his proceedings. 

Third, Violence or threats of violence to such justice, or any 
officer, juror, witness, or party going to, attending, or returning from 
any judicial proceeding before such justice, in respect to any thing 
done or to be done in the course of sùch proceeding. 

Fourth, Misbehavior of an officer in his official character in 
respect to any action or judicial proceeding had or pending before 
such justice, or any process, judgment, order, or notice therein. 

Fifth, Disobedience or resistance by an officer, juror, witness, 
party, or other person to any lawful process, judgment, or order of 
such justice. 

191. An order of arrest may be issued by the justice, on which the 14.2 228. 
person so guilty may be taken and brought before him, or such per- 
son may be taken in custody by any officer or person present, upon 
the oral order of the justice, and held to answer for the contempt. 
An opportunity must be given him to be heard in defense or expla- 
nation of his conduct; and the justice may thereupon discharge 
him, or adjudge him guilty of the contempt, and punish him by fine 
or imprisonment, or both. The fine shall not exceed ten dollars, or 
the imprisonment five days. 
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192. The conviction, specifying the particular circumstances of 
the offense and the judgment thereon, must be entered by the justice 
in his docket. A warrant of commitment for the term of imprison- 
ment adjudged may be issued by the justice, commanding an officer 
to take the offender to the jail of the county, and the jailor to im- . 
prison him therein for the said term. The judgment may include, 
in addition to the fine, all costs in the case, including costs of arrest- 
ing and keeping in prison the offender. 


2. Attachment of defendants property and claims. 


193. If the plaintiff, at the commencement of his action, or at 
any time during its pendency, and before judgment, show to the 
satisfaction of the justice by his own affidavit, or the affidavit or 
affidavits of one or more credible persons, made before any person 
authorized to administer oaths, the nature of his claim, that it is 
just, the amount thereof as near as may be, and that the defendant, 
or any of the defendants to the action, has committed or is about to 
commit fraud in one or more of the particulars mentioned in the 
fortieth section, or has absconded, left his residence, or concealed 
himself with intent to hinder or defraud any creditor, or avoid ser- 
vice of process, or that the defendant or any of the defendants is a 
foreign corporation or a non-resident of the state, such justice, hav- 
ing jurisdiction of the action, may, subject to the provision con- 
tained in the following section, issue an order of attachment against 
the personal property and the claims of such defendant, to be 
directed and executed as prescribed in the seventeenth section of 
this chapter, and returnable when executed, but if not previously 
executed, in sixty days from its date. 

194. But such order shall not be issued until an undertaking, 
signed by one or more sufficient parties, is filed with the justice, to 
the effect that the plaintiff will pay to such defendant all damages 
he may sustain_by reason of the attachment, should it, thereafter 
appear that it was issued upon false suggestions or without sufficient 
cause. i 

195. The order may be issued whether the action be founded on 
contract or brought to recover damages for a wrong; and except 
where the ground of attachment is that the defendant is a foreign 
corporation or a non-resident of the state, it may be issued though 
the plaintiff’s demand be not yet due and payable. 

196. The order shall command the officer who is to execute it, to 
attach the personal property and claims of the defendant against 
whom it is issued, found within the county where the order is to be 
executed, and not exempt by law from execution or other process, 
or so much of the said property and claims as will satisfy the plain- 
tiff’s demand, with interest and costs; which demand shall be stated 
in the order in substance as it is in the affidavit, so far as may be 


necessary to enable the officer to ascertain the amount thereof. 
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197. The officer who is to execute the order of attachment shall, Ta. 262, p. 196, 2 
within his county, deliver a copy thereof to any person designated Code Va, p. 647, 
by the plaintiff, or whom the officer believes to have in his possession 2 Gratt, 655. 
or control any personal property of the defendant, or to be liable to 
the said defendant for any sum of money; and such delivery shall 
be a sufficient levy of the attachment in respect to the person to 
whom such copy is delivered. The officer shall note upon the order 
of attachment and state in his return the exact time of every such 
levy; and if he fail to do so, shall, with his sureties, and his and 
their personal representatives, be liable to the same penalty as for 
failing to endorse on an execution the day and hour it comes to his 
hands to be executed. The person to whom a copy of the order 
of attachment is so delivered, and who is hereinafter called gar- 
nishee, shall be liable to the plaintiff for whatever personal property 
of the defendant, not exempt by law from execution or other pro- 
cess, was in his possession or control when the levy was made, and 
whatever amount he was then liable for to the said defendant, 
whether then due and payable or thereafter to become so, so far as 
may be necessary to satisfy any judgment the plaintiff may recover 
against such defendant, not exceeding the sum mentioned in the 
order of attachment, with interest and costs, including the costs of 
the attachment proceedings. 

198. The garnishee may at any timé before judgment against him- Acts, of 1863, p. 

96,27 
self deliver the property or money for which he is so liable, or a 
sufficiency thereof, to the officer, before the return of the order of 
attachment, or to the justice, and shall thereby be discharged from 
liability. 

199. The officer, if the plaintiff, in writing, require him so to do, Id. p.194, 2 62,63. 
shall take into his custody and care any property found subject to 
the attachment, or a sufficiency thereof, and hold the same subject 
to the order of the justice, unless an undertaking, signed by two or 
more sufficient parties, be delivered to him, to the effect that the said 
property, or its value in money, will be forthcoming to answer any 
judgment in the action against the defendant. If such undertaking 
be offered, the officer shall cause an appraisement of the said prop- 
erty to be made and signed by two disinterested householders of the 
neighborhood sworn for the purpose, unless the value be agreed 
upon between the plaintiff and the person theretofore in possession 
or control of the said property. Such undertaking, with the agree- 
ment or appraisement, shall be returned to the justice, with the order 
of attachment. 

200. When any property delivered to the officer or taken into his ra. p.196, 869,10, 
custody as aforesaid is of a perishable nature or expensive to keep, 
the justice may order sale to be made thereof as the case shall 
require. The officer shall be allowed by the justice the reasonable 
expenses of executing the attachment and keeping and selling any 
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property under the same; which expenses ‘shall be paid by the 
plaintiff and taxed in the costs. 

201. The one hundred and forty-fifth, one hundred and forty- 
sixth, one hundred and forty-seventh, and one hundred and forty- 
eighth sections of this chapter shall apply to orders of attachment 
as well as executions. 

202. When the summons in the action has been served on the 
defendant against whom an order of attachment is issued, or such 
defendant appears to answer the actionythe plaintiff may proceed to 
trial and judgment against him as “in other actions before justices. 
But if the summons be not served on the said defendant and he do 
not appear to answer the action, a second summons shall be issued 
against him returnable in not less than one nor more than two 
months after its date, stating that property or claims of the said 
defendant have been attached to answer the plaintiff’s demand ; and 
the officer to whom such second summons is delivered to be served 
shall forthwith cause copies thereof to be posted at the front door of 
the court house and two other public places in the county where the 
action is pending, and shall serve the same on the said defendant if 
he be found in the county on or before the return day thereof. If 
such second summons be returned served upon the said defendant or 
he appear to answer the plaintiff’s action, or it be returned that the 
said defendant could not be found in the county and that copies 
were posted as aforesaid, the plaintiff may proceed to trial and judg- 
ment against such defendant. If judgment be rendered in favor of 
such defendant, the plaintiff shall be liable for the costs of the order 
of attachment and proceedings under the same, as well as of the 
principal suit. 7 i 

203. A judgment rendered by a justice where the summons has 
not been served on the defendant, and he has not appeared to answer 
the action, shall have the effect of a judgment only as to the prop- 
erty and claims of such defendant attached in the action. An exe- 
cution issued on such judgment may be levied on the property sub- 
ject to the attachment, but not on any other. 

204. After the plaintiff has obtained judgment, he may proceed by 
execution as aforesaid, or the justice, on his application, shall issue 
an order commanding the officer having in his custody any property 
subject to the attachment, or any officer“ to whom an execution 


. might be directed by the said justice, to sell the property so subject 


or so much thereof, as will be sufficient. Such sale shall be made, 
the order of sale returned, and the proceeds accounted for, paid, and 
applied as if the property had been taken under an execution issued 
on the said judgment; and the officer and his sureties, his and their 
personal representatives, shall be liable in respect thereto in the same 
manner and to the same extent. If any property or its value in 
money be not forthcoming to answer the said judgment, pursuant 
to the undertaking mentioned in the one hundred and ninety-ninth 
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section, the plaintiff may bring an action in his own name on the 
undertaking against any one or more of the parties who signed the 
same, and recover therein besides costs so much as will be necessary 
to satisfy the said judgment, not exceeding, however, the value of 
the property detained. If the property, mentioned in the under- 
taking or any part of it be forthcoming, the same or so much of it 
as will be sufficient shall be sold under the order of the justice and 
applied as aforesaid. Ifthe value in money be paid pursuant to the 
undertaking, such payment shall be to the justice, and be applied 
by him to the satisfaction of the said judgment so far as is neces- 
sary, and the balance paid to the said defendant, on demand. 
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205. On motion of the plaintiff, after he has obtained”judgment Ia. p.196, 2 71. 


as aforesaid against the defendant, the justice shall make an order 
requiring any garnishee, at a time and place specified in such order, 
to appear and answer under oath respecting the property and money 
with which he is chargeable; and may also subpæœna witnesses to 
testify concerning the same. 

206. If the garnishee appear and answer, he shall be examined 
under oath respecting whatever he is liable for, as provided by the 
one hundred and ninety-seventh section, and the justice shall also 
hear any proper evidence concerning the same. If he fail to appear 
at the time and place specified in the said order, and it be shown 
that a copy of such order was delivered to him ten days at least 
before that time, the justice may either proceed to hear proof respect- 
ing the property and money with which the garnishee is chargeable, 
or on motion of the plaintiff, shall appoint another time and cause 
not less than ten days’ notice to be given to the garnishee, that if he 
do not appear and answer at the time so last appointed, it will be 
taken as an admission that he is liable for money sufficient to satisfy 
the judgment against the defendant, with interest and costs, and the 
costs of the attachment. If he fail to appear after such second 
notice, or if at any time he appear and refuse to answer any proper 
question, and in either case no sufficient cause be shown therefor, the 
justice may proceed as if the garnishee had admitted sufficient 
money to be in his hands as aforesaid. Provided, that if the gar- 
nishee reside in another county, he may always answer in writing 
under oath, and such answer, if sufficient, shall be equivalent to his 
personal appearance, and examination; or if insufficient, he may be 
required, being first served with a copy thereof, to answer under oath 
proper interrogatories in writing, approved and_ allowed by the jus- 
tice, and his failure to file with the justice his answer to such inter- 
rogatories within two weeks after he has been served with a copy 
thereof shall, unless good cause be shown for such failure, be taken 
as an admission by-the garnishee that he has sufficient money in his 
hands-as aforesaid. 


Id. 278. 


207. If it appear by the admission or examination of the gar- Id. p. 197, 278. 


nishee, or otherwise, that he is liable for any money or property, 
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whether sufficient to satisfy the judgment or not, the justice, if it be 
a sum of money, shall order him to pay the same, or so much there- 
of as will be sufficient, to the plaintiff, to be applied ‘first to the costs 
of the attachment, and the balance to the discharge of the judgment 
against the defendant; but if it be shown that such sum of money 
is not yet due and payable, the order shall be for the payment 
thereof at the time (to be stated in such order) when it will be due 

-= and payable. If it be property, and not money, for which the gar- 
nishee is liable, the justice shall ascertain the value thereof, and 
order the garnishee to pay the said value, or so much thereof as will 
be sufficient, to the plaintiff, to be applied as aforesaid, on a certain 
day to be specified in the order, unless the garnishee, on or before 
such day, deliver the said property, or a sufficiency thereof, to the 
officer designated by the justice to receive it. If property be so 
delivered, it shall be sold as if taken on execution, under an order 
of sale to be made by the justice, and the proceeds applied as afore- 
said. 

Id. 208. Any order made by a justice pursuant to the preceding 
section, directing the payment of money by a garnishee, may be 
enforced by execution against the garnishee in the name of the 
plaintiff, when such money is or becomes due and payable; and an 
appeal shall lie therefrom to the circuit court in like cases and man- 
ner as from other judgments of justices. 

1a.380. - 209. If the garnishee fairly disclose whatever he is liable for, and 
comply with and perform the orders of the justice, he shall be 
allowed his reasonable costs and expenses out of the money or 
property surrendered; and no prior lien on any money or property 

shall be impaired by attachment. 

Id. p.195, 364,65. 210. When there are several orders of attachment—in the hands 
of the same officer against the property and claims of the same per- 
son, they shall be levied in the order they were received. When 
several attachments are levied on the same property or claims, or 
upon the same garnishee, the justice who issued the attachment 
which has priority of lien, on the motion of any one or more of the 
plaintiffs, may determine the priorities of the several attachments, 
and the proceeds shall be applied accordingly. If any property 
which has been attached be claimed by any person other than the _ 
defendant against whom the order of attachment was issued, pro- 
ceedings may be had according to the one hundred and fifty-first 
and one hundred and fifty-second sections. 


3.— Unlawful detainer of real estate.” 


Acts of 1864 p 211. If any forcible or unlawful entry be made upon land, or if, 
Gao Var tios; when the entry was lawful, the tenant detain possession of land after 
a his right has expired, without the consent of him who is entitled to 

the possession, the party so turned out of possession, no matter what 


* See 12 Gratt, 462; 11 Gratt. 527, 587; 4 Randolph 468; 2 Rob, 235. = 
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right or title he had thereto, or the party against whom such posses- 
sion is unlawfully detained, may commence suit to obtain possession 
of the land and damages for its detention, within two years after the 
cause of action accrues, before a justice of the township in which 
such land, or the greater part thereof, is situated. - 
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212. At the instance of the party so turned out of possession, or gets OF 1s0he: 


against whom possession is unlawfully detained as aforesaid, the jus- 
tice shall issue a summons commanding the officer to summon the 
defendant to appear before the said justice, at a time and place 
therein specified, to answer the action of the plaintiff for unlawfully 
withholding from the plaintiff the premises in question (describing 
them), and damages for their detention (if any are claimed). ` The 
place at which the defendant is to appear must be within the town- 
ship, and the time must be not less than three nor more than ten 
days from the delivery of the summons to the officer to be served. 


213. The summons must be directed, served, and returned as Id. g 4. 


other summonses issued by justices. 


214. On the return of the summons served, the justice shall pro- 14.2 5. 


ceed to try the case, unless good cause be shown for a continuance. 
Either party shall be entitled to a trial by six jurors, if demanded, 
under the same regulations which are prescribed in relation to such 
trials in other cases before justices, except that the jury shall be 
sworn well and truly to try whether the defendant unlawfully with- 
holds the premises in controversy from the plaintiff, and (if damages 
are claimed for the detention) to assess the plaintiff’s damages for 
being so kept out of possession. 


215. If the verdict of the jury, or the finding of the justice when Id. 3 6. 


the case is tried without a jury, be that the defendant unlawfully 
withholds the premises in controversy, or any part thereof, (describ- 
ing the part) from the plaintiff, judgment shall be rendered in favor 
of the plaintiff that he recover possession of the premises, or of the 
part so described, and his costs.” If damages are assessed by the 
justice or jury in favor of the plaintiff, the same shall also be inclu- 
ded in the judgment, and the justice, when required by the plaintiff, 
shall issue an execution commanding the officer to whom it is direc- 
ted to deliver possession of the premises, or such part thereof, to the 
plaintiff, and remove the defendant and his goods therefrom, and 
collect the said damages and costs out of the personal property of 
the defendant. Such execution shall be returnable within sixty 
days from its date, and as to the delivery of possession and removal 
of the tenant and his goods, it shall be executed within five days 
from the time it comes into the hands of the officer. 


216. If the verdict {of the jury, or the finding of the justice, Ia.p. 15,8 8. 


when the case is tried without a jury, be for the defendant, he shall 
have judgment and execution for his costs. 


217. The judgment under either of the two preceding sections 14.3 9. 


shall not bar any subsequent action of ejectment brought by either 
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14.2 10. 


Const. art. vii, 39. 
Acts of 1863, P- 
235, ¢ 3. 


Id. p. 234, 31.7 


Id. p. 235, 3 4. 
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party ; nor shall any such verdict, finding, or judgment be conclusive 
in any other action or proceeding, of the facts therein found. 

218. The justice may set aside the verdict of the jury, or his own 
judgment, and grant a new trial as in other cases; and the laws 
relating to civil actions and proceedings before justices, so far as 
they are applicable and consistent with the seven preceding sections, 
shall regulate the actions provided for in those sections, and the pro- 
cess to be issued or proceedings had in such actions. Appeals shall 
lie to the circuit court from the judgments of justices in such 
actions, upon the same terms, within the same time, and subject to 
the same regulations as in other cases. 


Proceedings before justices on behalf of the state. 


249. A justice shall have jurisdiction of offenses committed within 
his township, or on any river or creek adjoining thereto, when the 
punishment is limited by law to fine not exceeding ten dollars, or 
imprisonment not exceeding ten days, or to fine not exceeding ten 
dollars and imprisonment not exceeding ten days. But if a fine of 
more than ten dollars, or imprisonment for more than ten days may 
be imposed, the justice shall not have jurisdiction to try the case 
and render judgment therein. P 

220. The circuit court for the county wherein the offense was com- 
mitted of which a justice has jurisdiction shall have concurrent 
original jurisdiction of'such offense, except when imprisonment is 
imposed for contempt, pursuant to the one hundred and ninety-first 
section. 

221. The proceeding before the justice shall be by warrant of 
arrest in the name of the state, except that when an offense of 
which the justice has jurisdiction is committed in his presence, or in 
that of a constable, either of them may forthwith apprehend the 
offender, or cause him to be apprehended, and in such case the 
offender may be tried before the justice and dealt with according to 
law, without. such warrant. 

222. If the justice have jurisdiction, the warrant of arrest may be 
directed to a constable of the township in which the offense was 
committed, or of any township in the county; and the officer to 
whom it is directed may execute the same anywhere within his 
county, or on any river or creek adjoining thereto. It may be 
directed to the constable by name or official designation; and if there 
be more than one constable in a township, it may be directed to any 
constable of such township, without specifying which of them. 

223. The warrant of arrest shall be issued only on the informa- 
tion, under oath, of some credible person. It shall describe the 
offense alleged to have been committed, as heretofore required in 
such cases by law, and command the officer forthwith to apprehend 
the accused and bring him before the justice to be dealt with accord- 
ing to law. 
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224. The justice may also, by endorsement on the warrant or by 1a. 
subpena, direct witnesses to be summoned, and may proceed against 
them as for contempt if they fail or refuse to attend or testify. 

225. On the appearance of the accused, the justice may proceed to Ia. 
try the case; but he may grant continuances, from time to time, if 
the circumstances of the case require it. If a continuance he 
_ granted at the instance of the accused, the justice, if he sees fit, may 
require him to enter into a recognizance, with surety deemed sufti- 
cient, conditioned for his appearance at the time and place appointed 
for trial, to answer for the offense with which he is charged, and if 
such recognizance be not given, may commit him to prison until the 
time appointed for trial, but such imprisonment ‘shall not exceed 
five days. The accused, if such continuance be not at his instance, 
shall be discharged from custody on his own recognizance, or without 
a recognizance, as the justice shall deem proper. ‘The justice may 
render judgment on any recognizance taken by him pursuant to this 
section. 

226. When the penalty authorized by law is a fine exceeding five Const. art. vii, 2 
and not exceeding ten dollars, or imprisonment, the accused shall be Acts, of 1863, p. 
entitled to a trial by six jurors, if demanded, under the regulations — Pee 
respecting such trials in civil suits before justices; except that no 
peremptory challenge shall be allowed to the state, and that the jury 
shall be sworn well and truly to try the case between the state and 
the accused, and to give a true verdict according to the evidence. If 
the jury find the accused guilty, they shall ascertain the fine and 
' term of imprisonment, if any, not exceeding ten days, unless- the 
same be fixed by law. 

227. Whether the trial is by jury or not, if the judgment be īa. 28,9. 
against the accused, it shall be for the costs of the proceeding in 
addition to the fine and term of imprisonment imposed, and when 
the accused is sentenced to imprisonment, whether a fine be also 
imposed or not, or is imprisoned for non-payment of a fine and costs, 
the jailor’s fees shall be included in the costs. Execution, to be col- 
lected out of the personal property of the accused, may be issued on 
such judgment for the fine and costs, or for the costs alone, if the 
judgment be for imprisonment and costs without fine. Fee bills may 
be issued against the accused for costs incurred at his instance, in- 
cluding a jailor’s fees, under the same regulations and with like effect 
as in civil suits. 

228. When a fine is imposed, whether with or without imprison- ra. g8. 
ment, and whether execution be issued under the preceding section 
or not, the justice, if he see fit, may adjudge the offender to be im- 
prisoned until such fine and all the costs are paid, but not exceeding 
ten days for that cause; and if fine and ‘imprisonment be imposed, 
the offender may be imprisoned for not exceeding ten days on 
account of the non-payment of the fine and costs, in addition to the 
term of imprisonment imposed for tlie offense. When the offender 
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is to be imprisoned, it shall be in the county jail, unless otherwise 
provided by law, under a warrant of commitment to be issued by 
the justice. 

229. All fines which accrue to the state, collected or paid in any 
proceeding under this chapter before a justice, shall immediately be 
paid by the justice receiving the same to the sheriff of the county. 
If any justice fail therein, he shall forfeit twenty dollars for every 
such offense. The sheriff shall enter the sums so paid to him to the 
credit of an account to be kept by him under the heading, “general 
school fund.” Al claims by justices, constables, jailors, and others, 
for fees due them in like proceedings in the county, where the 
accused is acquitted, or when such fees could not be collected on 


‘execution or fee bills, by the exercise of proper diligence, shall be 


audited and examined by the board of supervisors, and if found 
correct, the board shall cause orders to be issued therefor on the 
sheriff, to be paid out of such fund, if sufficient, and charged to the 
said account. The sheriff, during the month of January or Feb- 
ruary, annually, shall render under oath to the auditor a true state- 
ment of the said account, and pay into the treasury of the state the 
net proceeds of the said fines as exhibited by the said account, to be 
appropriated as directed by the second section of article tenth of the 
constitution. If any sheriff fail herein, he shall forfeit twenty dol- 
lars; and, moreover, he and his sureties, his and their personal rep- 
resentatives, shall be liable to the state in the same manner and to 
the same extent as for other moneys in his hands due the state. 
Every justice shall annually, in the month of January, certify to 
the sheriff of his county a list of all fines imposed by him during 
the preceding year, and stating therein such as have been paid to 
him, and such as remain uncollected by him. He shall also state in 
such list for which of such fines (if any) executions have not been 
returned, or returned unsatisfied, and for which (if any), executions 
have been returned satisfied and the money not paid to him, with 
the name of the officer or person so failing to return or pay. 

230. Every person sentenced to imprisonment as aforesaid by the 
judgment of a justice shall be allowed an appeal to the circuit 
court of the county, upon entering into a recognizance before the 
justice, with surety deemed sufficient, to appear before the said court 
on the first day of the next term thereof, to answer for the offense 
wherewith he is charged, and not depart thence without leave of the 
court, If such appeal be allowed, the warrant of-the arrest, if 
there be any, the transcript of the judgment, the recognizance, and 
other papers of the case, shall be forthwith delivered by the justice 
to the clerk of the court, and the court shall proceed to try the case 
as upon indictment or presentment, and render such judgment, with- 
out remanding the case, as the law and the evidence may require. 
If the judgment be against the accused, it shall include the costs 
incurred in the proceedings before the justice as well as in the said 
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court, including a fee of ten dollars to the prosecuting attorney, and 
the jailor’s fees, if any. 


Proceedings before justices for violation of ordinances. 


931. Unless otherwtse specially provided, a justice shall have 
jurisdiction of every violation, committed in his township, of any 
lawful ordinance of the supervisors of the county or council of a 
town or village, if the punishment therefor be limited by law or 
ordinance to fine. not exceeding ten dollars, or imprisonment not 
exceeding ten days, or to fine not exceeding ten dollars and impris- 
onment not exceeding ten days. 

932. The proceeding in such case shall be by summons in the cor- 
porate name of the supervisors of the county, or council of the town 
or village, as plaintiff; and shall conform, so far as practicable, to 
the regulations respecting civil actions before justices,, But the jus- 
tice, for good cause shown, may by endorsement on the summons 
order the person charged with such violation to be forthwith appre- 
hended and brought before him to answer therefor. 

233. The two hundred and twenty-fifth and following sections to 
the two hundred and twenty-eighth, inclusive, of this chapter shall 
apply to such proceeding. When the suit is for the violation of an 
ordinance of a town or village, the process therein may be directed 
to the sergeant or constable of the said town or village, if there -be 
such officer, and may be executed by him within the county. 


Bos: 
Constables and officers deputed to serve proces and orders. 
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234. The officer shall attend all trials in his township i in which he Acte of 1868, p. 


220, 2 230. 


may have served process, and preserve order and enforce the lawful < 
sA TA 


commands of the justice during the same. 

235. It shall be the duty of the officer, on receipt of any € sum- Id. ¿28E 
mons, order, execution, or other process issued by a justice, except a 
subpoena, to note thereon the time of receiving the same; to serve 
and execute the same, subpcenas included, according to the com- 
mand thereof and the provisions of law; to make true return there- 
of to the proper justice on the return day, stating in such return the 
time and manner of executing the same, or why it was not executed; 
to subscribe his name to such return; and to pay all money received 
by him in his official capacity to the justice before whom the suit or 
proceeding is pending. 

236. In serving and executing the orders and process ‘aed by a Ia.g 282, 
justice, the officer may exercise the same authority over persons and 
property as it would be lawful for a sheriff to exercise under like 
orders or process from the circuit court. 

237. Every officer who shall neglect or refuse to serve or execute 14. 2233. 
any lawful process or order in his hands, issued by a justice, when in 
his power to do so, or shall make a false return thereon, or shall fail 
to return the same on the return day thereof, or shall fail to perform 

49 - 
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any duty which he is required by law to perform in relation thereto, 
shall, if there be no other fine or punishment imposed therefor, be 
fined not exceeding ten dollars for every such offense; and, more- 
over, he and his sureties, or any one or more of them, and the per- 
sonal representatives of such of them as are dead, shall be liable to 
the person injured thereby to the extent of such injury, with interest 
and ten per cent damages. f 

238. Every constable going out of office may finish the business 
in his hands remaining unfinished, in the same manner as if his term 
had not expired; but if he declines to do so, he shall deliver to his 
successor all process and orders in his hands, with his proceedings 
thereon endorsed, and also all property levied on or attached and 
remaining unsold, and take such successor’s receipt therefor, in- 
cluding in different receipts the process and orders from different 
justices, and shall return such receipts respectively to the proper 
justices, who shall enter the same on their dockets and carefully pre- 
serve the originals. Upon the death of a constable, the same duty 
shall devolve on his personal representative. 


CHAPTER LL 


NOTARIES PUBLIC, AND COMMISSIONERS OUT OF THE STATE. 


SEC. SEC. 


1, Notaries now in office to continue till re- | 11. Commissioners out of the state, when, how, 
moved. and by whom appointed, etc. 
2. Notaries, how appointed; tenure of office. 12.) Powers of such commissioners in taking 
3 13. and certifying oaths, etc. 
to > Powers of notaries. 14. Commissioner must provide an official seal, 
6. 5~ etc. 
7. Effect of protest of, as evidence. 15. Certificate of commissioner, how authenti- 
8. Where records of deceased notary, etc., to be cated. 
deposited, etc. 16. Fees to be paid by notaries and commission- 
9. Forteitures for neglect of duty, etc. ers to secretary of the state. 


10. Penalties for destroying, etc., the records and 
Official papers of notaries. 


Of the appointment, etc., of notaries. 


1. The notaries now in office shall continue therein, until removed 
in the manner prescribed by law. 

2. The governor shall appoint and commission so many notaries 
in this state and for such counties as he may deem proper, who shall 
hold their offices respectively during good behavior, but may be re- 
moved, or their offices vacated, pursuant to the third and tenth sec- 
tions of chapter seven, or the twenty-first and twenty-second sections 


of chapter ten. 
Their powers. 


3. When any oath may lawfully be administered, or affidavit or 
deposition taken, within any county, it may be done by a notary 
thereof, unless otherwise expressly provided by law.. 

4, A notary, under the regulations prescribed by law, may take 
within his county acknowledgments of deeds and other writings, 
and the privy examination of married women respecting the same. 


a 


E 
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_ -5, The certificate of a notary of this state in the cases specified 
in the two preceding sections may be under his signature, without 
his notarial seal being affixed thereto. 
6. Notaries shall have authority to demand acceptance of foreign 3 N.Y. Stat. 473, 
and inland bills of exchange, including checks, and to demand pay- €” 
ment thereof, and of negotiable promissory notes, and protest the 
same for non-acceptance or non-payment, as the case may require; 
and perform such other duties as by the Jaw of nations or commer- 
cial usage may be performed by notaries public. 


Effect of protests, ete., as evidence. ` 


7. The protest in the case of a bill of exchange or negotiable Code Va., p. 629, 
promissory note shall be prima facie evidence of what is stated ° 
therein (or at the foot or on the back thereof, if signed by the 
notary), in relation to presentment, dishonor, and notice thereof 


Preservation of notarial records and papers. 


8. On the death of a notary, or the termination of his office by Mass. Stat. 131, 
resignation, removal from office, or otherwise, his records and official 
papers shall be deposited in the office of the recorder of the county; 
and copies thereof certified by the recorder shall have the same 
effect as if certified by the notary. 

9. A notary who, for three months after the termination of his Mass. stat. 131, 
office, neglects so to deposit his records and official papers, and the 
personal representative of a deceased notary, who, for three months 
after his qualification as such representative, neglects so to deposit 
the records and official papers of the deceased which have come to 
his hands or control, shall each forfeit a sum not exceeding five ~ 4 
hundred dollars. 

10. Whoever knowingly destroys, defaces, or conceals the records Mass. Stat. 131, 
or official papers of a notary shall forfeit a sum not exceeding one 
thousand dollars, and be liable in damages to any person injured 
thereby. 

Appointments, ete., of commissioners out of the state. 


11. The governor shall appoint, out of this state and within the Code Va, p. 568, 
United States, so many commissioners and for such states, territories, FA Stat. p. 132. 
and district as to him shall seem proper, who shall hold their offices 
during his pleasure; and he shall, within thirty days after the begin- 
ning of each regular session of the legislature, communicate to it 
the name and residence of each person holding office under such 
. appointment; and the same shall be annually published with the acts 
of the legislature. S 

Their powers. 
12. When any oath may lawfully be administered, or ' affidavit or codo Va., p. 726, 


deposition taken, within the state, territory, or district for which any $7 © 
such commissioner is appointed, to be used in this state, it may be 
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done by such commissioner; and no special commission for such 
deposition shall be necessary. 

13. The said commissiovers, under the regulations prescribed by 
law, may take within the states, territories, and district respectively 
for which they are appointed, the acknowledgments of deeds and 
other writings and the privy examination of married women respect- 
ing the same, to be admitted to record in this state. 


Code Va., p, 569, 
570, 2 3, 4, 


Their seals and certificates. 


14. Every such commissioner shall provide an official seal, 
which shall be designated his name and residence, and the words, 
(either at length or by intelligible abbreviations,) “commissioner for 
West Virginia in” (here insert the name of the state, territory, or 
district for which he is appointed;) an impression of which seal, 
together with his signature, shall be forthwith transmitted to, and 
filed in the office of, the secretary of this state. 


15. Every certificate of such commissioner shall be authenticated 
by his signature and official seal. 


Mass. Stat. 1382, 
2 42. 


Mass. Stat. 132, 
43 


7 Fees to be paid by notaries and commissioners to the secretary of the 
state. 

16. The secretary of the state shall be entitled to receive a fee of 
two dollars and fifty cents from every person appointed notary as 
aforesaid, and of five dollars from every person appointed commis- 
sioner as aforesaid, for making out and transmitting their commis- 
sions to them. It shall be the duty of the secretary to forward to 


every such commissioner a copy of this and the five preceding 
sections. 


Code Va., p. 568, 
22; p. 753, 


CHAPTER LIL 


OF CORPORATIONS GENERALLY. 


BEC. SEC. 


a 


1. General powers of corporations. 
to > Restrictions on corporations. 


5. When and for what purpose corporation 
may enter upon the lands of others, etc. 
6. How much land it may acquire. 
7.) Proceedings to take land without consent of 
8. owner, etc. 
9. When company to provide wagon ways, etc. 
10. Company not to occupy streets of town, etc., 
without the consent of the corporate 
authorities, etc. 
11. How one railroad may be crossed by or 
altered to suit another. 
12, Legislature reserves the right to provide for 
connecting one work with another. 
18. How railroad companies may connect their 
roads in cities, towns, and villages; where 


connection to be made if corporate authori- 
ties refuse, etc. 

14.) How company may take materials from 

15. land for their use. 

6. Sheriff to attend and remove force, when. 

. How affairs of corporation wound up; when 
charter expires, etc. 

. Process in legal proceedings against corpo- 
rations, how issued. 

. How corporation summoned as garnishee. 

. Process may be served upon depot or station 
agent, etc., residing in county or township 
where action brought. 

. Additional powers of corporations. . 

. Contracts of corporation valid against it, 

' although usurious. 

23. Privileges and liabilities of existing corpora- 

tions retained. 


General powers of corporations. 


Code Va. p. 828, 1. Every corporation as such shall have succession by its corpo- 


‘sta, p. 79,218. rate name for the time limited in its charter or by law; and if no 
time be limited, perpetually. It shall have a common seal, and may ` 
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renew or alter the same at pleasure. It may sue and be sued, plead 2 Rana. 465. 
5 Leigh 471. 

and be impleaded ; contract ‘and be contracted with, by simple con- 3 Gratt. 19. 

tract or specialty; purchase, hold, use, and grant estate, real and 

personal; appoint officers and agents, prescribe their powers, duties, 

and liabilities, take bond and security from any of them, and fix and 

pay their compensation; and make ordinances, by-laws, and regula- 

tions for the government of its council, board, officers, and agents, 


and the management and regulation of its property and business. 


Restrictions on corporate powers. 


2. The powers mentioned in the preceding section, or otherwise Code Va. p. 328, 
granted to any corporation, shall be limited by the purposes for 1863, p. 80, 2 19. 
which it is incorporated, and no corporation shall engage in transac- > 
tions or business not proper for those purposes; nor shall corporate 
powers be exercised in violation of any law of the state. 

8. Unless specially authorized, no corporation shall purchase real 1863, p. 80, 2 19, 
estate in order to resell the same for profit, or hold more real estate Code Va., p. 323, 
than is proper for the purposes for which it is. incorporated, or sub- $ Rand. 136. 
scribe for or purchase the stock, bonds, or securities of any joint 
stock company, or become surety or guarantor for the debt or default. 
of such company. i 

4. Nevertheless, a mining, manufacturing, oil, salt, or internal 1863, p. 80, 2 19, 
improvement company may lay out a town, not to include more Code Va., p. 323, 
than six hundred and forty acres, at or near their works, and sell 
lots therein; and any corporation may take real estate, stocks, 
bonds, and securities in payment in whole or in part of any debt 
bona fide owing to it, or as a security therefor, or may purchase the 
same, if deemed necessary to secure or obtain payment of any such 
debt, in whole or in part, and may manage, use, and dispose of what 
has been so taken or purchased as a natural person might do; and 
any corporation may compromise or purchase its own debt, and 
establish and manage a sinking fund for that purpose. 

5. Any company incorporated for a work of internal improve- Code Yayo 228, 
ment may, by its officers, agents, or servants, enter upon any land . 
for the purpose of examining the same, and surveying and laying 
out such as may seem fit to any officer or agent authorized by it, 
provided no injury be done to the owner or possessor of the land. 

But no company shall, under the authority of this section, throw 
open any fences or enclosures on any land, or construct its works 
through the same, or in any way injure the property of the owner 
or possessor, without his consent. Nor shall a company, under any 18 Gratt. 375. 
provision of this chapter, invade the dwelling house of any person, 


or any space within sixty feet thereof, without the consent of the 
owner. 
How much land it may acquire. 


6. The land acquired by any company incorporated for a work of Code Va., p. 323, 
internal improvement along its line generally, shall not exceed one 


Eai 
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hundred feet in width, except in deep cuts and fillings, and then 
only so much more shall be acquired as may be reasonably neces- 
sary therefor; the land which it may acquire for buildings or for an 
abutment along ifs line generally, shall not exceed three acres in any 
one parcel; and the land which it may acquire for buildings or 
other purposes of the company at the principal termini of its 
work, or at any place or places within five miles of such termini, 
shall not exceed fifteen acres in any one parcel; but in the case of a 
railroad company, an amount of land not exceeding forty acres in 
any one parcel, may be acquired for its main depots, machine shops, 
and other necessary purposes connected with the business of said 
company. 
Proceedings of a company to take land without the owner’s consent. 


Id. p. 324, 3 6. 7. If the president and directors of a company incorporated for 
a work of internal improvement cannot agree on the terms of pur- 
chase with those entitled to lands wanted for the purposes of the com- 
pany, five disinterested freeholders shall be appointed by the circuit 

~- court of the county in which such land, or the greater part thereof, 
shall lie (three of whom may act), for the purpose of ascertaining a 
just compensation for such land. 

Ta. 37. 8. When it is intended to apply for such appointment, notice shall 

S eish ais, be given and commissioners appointed, and the proceedings thereon 

aTa shall be the like in all respects as are prescribed by chapter forty- 
two of this act. 


~ 


Company to provide wagon ways; not to occupy streets in a town with- 
out its assent. 

Code Va. p. 327, 9- For every person through whose land the road or canal of a 

g 22. company passes, it shall provide wagon ways across the road or 
canal from one part of the said land to the other, and keep such 
ways in good repair. 

Td. 2 23. 10. No company shall occupy with its works the streets of any 

12 Leish Ae town or village until the corporate authority of the town shall have 
assented to such occupation, unless such assent be dispensed with by 
special provision of law. 
How one work may be crossed by, altered to suit, or connected with, 

another. 

Code Va, p. 327, 11. If any railroad, turnpike, or canal company deem it necessary 

tP Teigh 42, 78, in the construction of their work to cross any other railroad, turn- 
pike, or canal, or any state or county road, it may do so, provided 
its work be so constructed as not to impede the passage or transpor- 
tation of persons or property along the same. If any such com- 
pany desire that the course of any other railroad, turnpike, canal, or 
state road should be altered to avoid the necessity of any crossing, 
or of frequent crossings, or to facilitate the crossing thereof, the 
alteration may-be made in such manner as may be agreed between 
the company desiring such alteration, and the other railroad, turn- 


S 
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pike or canal company, or the board of public works in the case of 
a state road. And if such construction or alteration as is allowed 
by this section shall cause damage to any company, or to the owner 
of any lands, the railroad, turnpike, or canal company first men- 
tioned shall pay such damage. But any county road may be 
altered by any such company for the purpose aforesaid, whenever it 
shall have made an equally convenient road in lieu thereof. 

12. The legislature reserves the right to provide for connecting Code Va, p. 327, 
with one work of internal improvement any other work, at such om 
point as may seem to it proper. 

13. In every city, town, or village of this state, where two or more ra.g 28, 
railroads do now or shall ‘hereafter terminate, and said railroad 
company or companies shall make application to the corporate 
authorities thereof for permission to connect their roads within the 
corporate limits of said city, town, or village, subject to the municipal 
regulations thereof, and if the same shall be refused, it shall be law- 
ful in all such cases for said railroad company or companies to make 
such aei outside of the limits of such city or town, by the . 
most direct and practicable route, and to procure the right of way, 
as provided for in chapter forty-two of this act. - 


How company may take materials from land. 


14. A company incorporated for any work of internal improve- Ia. p. 28,2 27. 
‘ment may, by its officers, agents, or servants, enter upon any con- 
venient lands, for the purpose of obtaining therefrom wood, stone, 
gravel, or earth, to be used in constructing such work, or in repair- 
ing, enlarging, or altering the same. But the company shall not cut 
down any fruit tree, or any tree preserved in any field or lot for 
shade or ornament, nor take part of any fence or building, nor take 
any of the said things from any lot in such town. Before taking 
any of the said things the company, unless it agree therefor with 
those having right thereto, shall give to the tenant of the freehold, 
or his tenant for years, at least ten days’ notice in writing, that at a 
certain time and place, to be specified in the notice, application will 
be made to a justice to appoint commissioners to ascertain what will 
be a just compensation for the same. At such time and place the 
justice shall appoint three disinterested freeholders as commissioners, 
who, after being sworn, shall view the premises, and report in writ- 
ing the extent to which wood, stone, gravel, or earth is proposed to 
be taken, the nature of the injury which may be done in cutting, 
quarrying, digging, or carrying away the same, and what will bea 
just compensation therefor. The notice in writing,-certificate of 
commissioners having been sworn, and their report shall be forth- 
with returned to the circuit court of the county. If good cause be 
shown against the report, or if the commissioners cannot agree, or 
fail to report within a reasonable time, the court may, as often as 
seems to it proper, appoint other commissioners, who shall act and 
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Id. p. 829, 3 29. 
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report in the manner before prescribed. If the report be confirmed, 
then upon the payment to the person entitled thereto, or into court, 
of the sum so ascertained, the company may take and carry away 
the wood, stone, gravel, or earth for which such compensation may 
have been allowed; and though the report may not be confirmed, 
yet upon the payment into court of the sum therein mentioned, it 
may proceed in like manner as if the report had been confirmed, 
and payment made of the sum thereby ascertained. Upon the coming 
in of a new report, after such payment into court, the courf, if it 


‘affirm the report, shall render judgment in like manner as in cases 


provided for in chapter forty-two of this act. From the time of 
any such judgment against the company, its right so to cut, quarry, 
dig, take, or carry away shall be suspended until the said judgment 
shall be satisfied. l 

` 15. It shall be the duty of commissioners appointed under the 
preceding section at the instance of any company authorized to con- 
struct a plank road, if required so to do by the tenant of the free- 
hold or his tenant for years, to inquire in the first place whether, 
under all the circumstances of the case, it be reasonable and proper 
that the company should be allowed to take for its uses the timber 
or other materials it is proposed to condemn. If the opinion of the 
commissioners on this point be adverse to the company, they shall 
report the same, with the reasons on which it is founded, to the cir- 
cuit court of the county, and unless said report be reversed and 
annulled, neither the commissioners nor the company shall have 
power to proceed further under the section aforesaid. Ifthe opinion 
of the commissioners on such preliminary question be favorable to 
the company, and the tenant of the freehold and his tenant for 
years, if there be such, acquiesce therein, they shall proceed to 
discharge the other duties for which they were appointed. But if 
there be not such acquiescence, the commissioners shall report their 
opinion, with their reasons therefor, to the court aforesaid, and shall 
not proceed further in the discharge of their duties, unless their 
report shall be confirmed. 

16. In any case in which any company may be entitled under this 
chapter to enter upon any lands, the sheriff or other officer, when- 
ever required by such company, shall attend and remove force if 
necessary. 


Disposition of tts property when the corporation is dissolved. 
17. When any corporation shall expire, or be dissolved, or its 
corporate rights and privileges shall have ceased, it may wind up its 


affairs in the manner prescribed by section fifty-nine of chapter fifty- 
three of this act. 


Actions and process against a corporation. 


18, In any action brought against a corporation, if it be in the cir- 
cuit court, process shall be issued as provided in chapter one hun- 
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dred and twenty-four of this act; or if the action be brought before 
a justice, process shall be issued ag provided in chapter fifty of 
this act. 

19. Attachments may be served upon a company or corporation, 
as garnishee, in the manner prescribed by the preceding section, and 
in chapter one hundred and six of this act. 

20. Provided, that when any suit is brought against a railroad 
company under the two preceding sections, the agent on whom pro- 
cess may be served shall be construed to include a depot or station 
agent, in the actual employment of the company, residing in the 
county or township wherein the action is brought. 

21. In addition to the powers enumerated in this chapter, and 2N. Y. Rev. Stat, 
those expressly or by necessary implication given by any other law, eon 
every corporation shall have such powers, and such only, as are 
necessary or proper to the exercise of the powers so enumerated or 
given. 


The contracts of a corporation are valid against tt, although usurious. 


22. No corporation shall interpose the defense of usury in any Code Va, p. 987 

suit or proceeding at law or in chancery; nor shall any bond, note, Acts of 1863, p. 
. e è . . À 87, 63. 

debt, or contract of a corporation be set aside, impaired, or adjudged 55°. 9 rep. 277. 


invalid by reason of anything contained in the laws prohibiting re NOY. Rope BL 


usury. = 15 N. Y. Rep. 296. 


Existing corporations retain their privileges and liabilities. 

23. Corporations now existing shall continue to exercise and enjoy 
their powers and privileges according to their respective charters 
and the laws now in force, and shall continue subject to all the lia- 
bilities to which they are now subject; except so far as such powers, 
privileges, and liabilities are modified or controlled by this act. 


CHAPTER LII. 


REGULATIONS APPLICABLE TO JOINT STOCK. COMPANIES, WHETHER 
INCORPORATED UNDER SPECIAL CHARTERS OR GENERAL LAWS. 


t 


BEC. a ` SEC. 
1. The words “joint stock company” defined. |14. Such change of name not to affect previous 
2. The word “ by-law” defined. liabilities, etc. 


3. What joint stock companies may be incor- | 15. Division of capital stock into shares. 
porated by special charter; restrictions | 16; Preferred stock, how provided for, and pro- 


upon the powers of such companies. ceedings in relation thereto. 
4, Certain charters granted by Virginia deemed | 17. Number of stockholders ; when corporation 
extinct. dissolved for want of sufficient number. 
5. Within what time company must organize | 18. Corporation may acquire shares of its own 
under special charter. stock; such shares, how disposed of, etc. 
6. When under general law. 3 19. Who deemed the owner of stock. 
T. Dissolution of corporation by suspension of | 20. Shares of stock deemed personal estate. 
business. 21. Transfer book to be kept by company, etc. 
8. Right of legislature to alter or repeal | 22. Shares not paid for not to be transferred 
i charters. 5 without the consent of directors, etc.; 
B ; ; oT when bond and security may be given, and 
0} What companies subject to this chapter. tho effect thereof. : 
11. eA PA r Ar Sal the same re pulser chee to bay tape ee an the 
12, Beane of company, how changed, and pro- | 30. sac aca: - gs 
ceedings in such case. 31 S : +a 
: ‘i F ecurity for unpaid installments of stock. 
18. 8 peda chapter fifty-four applicable in Are and proceedings in relation thereto. f 
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BEC, SEC. 
e Certificates of stock, and provisions in rela- | 50- Board to appoint a president, etc: 
o tion thereto. 51. Meetings of the board. 
38. 52. Records of the board, how verified; when 
39. eon member of board not to vote, etc.; when 
io, $ Dividends on stock, etc. names of those voting to be entered on 
41. Meetings of stockholders, when held, etc. ; record. 
notice thereof, when and how given. 53. Officers and agents to be appointed by board, 
42, Quorum at meeting; may be prescribed by etc., compensation of president and direc- 
by-laws; if not, majority necessary; less tors, how allowed; term of office of persons 
than quorum may adjourn, etc.; adjourn- appointed by board ; may be required to 
ment from day to day till business com- give bond, etc. 
pleted. 54. Books of account to be kept, etc. 
43. List of stockholders to be hung up in prin- | 55. Board to be subject to by-laws passed by 
cipal office one month before meeting, etc. stockholders. 
44. Stockholders entitled to one vote for each | 56. Voluntary dissolution of corporation. 
share of stock. 57. Proceedings in chancery to dissolve corpora- 
45. No officer or director to vote as proxy of tion by stockholders: 
stockholder. 58. Proceedings in equity against corporation on 
46. Annual report of directors; report, what to application of creditor or stockholder, etc.; 
contain. receivers may be appointed, etc. 
47. Property, books, etc., of corporation to be | 59. Effect of dissolution of corporation, etc.; 
subject to inspection; proceedings.of board its property, how disposed of, etc. 
to be open to inspection thirty days before | 60. Books, papers, and property of corporation 
annual meetings, and to be produced when subject to examination of agents or com- 
required. z mittees of legislature; report to be made to 
48. Meetings, where held, and notice thereof. legislature when required, and contents 
49, Board of directors, their powers, number, thereof. 
qualifications, and election, and how re-| 61. Service of process and notices on corporation. 
moved from office, etc. 62. How much land corporations may hold. 
Definitions. 


1. The words “joint stock company” include every corporation 
having a joint stock or capital divided into shares owned ‘by the 
stockholders respectively. 

2. When the word “by-law” is used in this chapter, it is to be 
understood as if immediately followed by the words, “aan 
by the stockholders in general meeting assembled.” 


What joint stock companies may be incorporated under special charter. 


3. Banks of circulation, and companies for the construction or 
management of works of internal improvement, may be incorpo- 
rated under special charters. But no special act shall be passed to 
incorporate or grant special privileges to any other kind of joint 
stock company; and no joint stock company shall be authorized by 
special act to engage in any business other than that which is proper 
to a bank of circulation or internal improvement company. 


Former charters not acted upon to be deemed extinct. 


4. No special charter for the incorporation of a joint stock com- 
pany heretofore passed by the general assembly of Virginia shall 
be of any force or effect within this state after this act takes effect, 
unless before that time such company shall have been organized, 
and have commenced its proper corporate business. 


Within what time the company must be organized. 


5. Every joint stock company authorized by special charter, unless 
it be otherwise specially provided in such charter, must be organized 
and commence its proper corporate business within one year after 
the passage of its charter; otherwise such charter shall be of no 
effect. 

6. Where a certificate of incorporation has been or shall hereafter 
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be issued for a joint stock company under a general law, such com- 
pany must be organized and commence its proper corporate business 
within six months after the date of such certificate; otherwise the 
certificate shall be of no effect. 


Dissolution by suspension of business. 


7. Ifa joint stock company, whether organized under special 1a. 
charter or general law, suspend its proper corporate business at any 
time for two years continuously, its corporate rights and privileges 
shall cease. 


Right reserved to alter or repeal charters, ete. 


8. Where the legislature has the right to alter or repeal the char- Ta. p. 8s, 2 66. 
ter or certificate of incorporation heretofore granted to any joint stock en atts 
company, or to alter or repeal any law relating to such company, Sree 
nothing contained in this act shall be construed to surrender or 
impair such right. And the right is hereby reserved to the legisla- 
ture to alter any charter or certificate of incorporation hereafter 
granted to a joint stock company, and to alter or repeal any law 
applicable to such company. But in no case shall such alteration or 
repeal affect the right of the creditors of the company to have its 
assets applied to the discharge of its liabilities, or of its stockholders 
to have the surplus, if any, which may remain after discharging its 
liabilities and the expenses of winding up its affairs, distributed 
among themselves in proportion to their respective interests. 


What companies are subject to this chapter. 


9. Every joint stock company heretofore organized, and which has 
commenced its proper -corporate business, under special charter or 
general law, shall remain subject to the laws now in force applica- 
ble thereto, unless it accepts the provisions of this chapter, or shall 
be declared subject thereto by act of the legislature. 

10. Every joint stock company which shall be hereafter organized 
or commence its proper corporate business, whether under special 
charter or general law, or which shall accept the provisions of this 
chapter, or be deélared subject thereto by act of the legislature, 
shall, so far as it is not otherwise expressly provided, have the 
rights, powers and privileges, and be subject to the regulations, 
restrictions, and liabilities specified in this and the preceding 
chapter. 


Of the corporate name, and the manner in which it may be changed. 


11. No joint stock company shall adopt the same name which is het gt 1885, p. 
being used at the time, by another corporation of this state. ‘ 

12. If the stockholders of a joint stock company desire to change ta. p.78, 313 
the name thereof, and pass in general meeting a resolution to that 
effect, stating the name by which it is'intended the corporation shall 
be thereafter known, and cause such resolution to be certified under 
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~ ~ its common seal and the signature of its president to the secretary of 
the state, the secretary shall issue under his hand and the great seal 
of the state, a certificate reciting the resolution and declaring that 
the. corporation is to be thereafter known by the new name so 
adopted; and such certificate shall be evidence of the change of 
name therein specified. Notice of every such change of name shall 
be published by such corporation in some newspaper of general 
circulation in the county where the principal office of such corpora- 
tion is, once a week for four successive weeks, immediately thereafter. 
13. The seventeenth, eighteenth, nineteenth, and twentieth sections 
of chapter fifty-four shall be applicable to such certificates of change 
of name. 
Id. p. 79, 2 14, 14. No contract, right, or liability previously existing or inchoate, 
or suit, motion, or proceeding then pending, shall be affected by 
such change of name. 


Of the eapilal stock. 

16, 15. The capital stock shall be divided into shares of such amount 

7,ch.12,28.' each as may be prescribed by the charter of incorporation; but 
every share shall be of the same amount. 

Acts of 1864, p 16. The stockholders in general meeting may, by resolution or by- 

35, ch. 48, g1. law, provide for or authorize the issuing of preferred stock, on such 
terms and conditions and with such regulations respecting the prefer- 
ence to be given to such stock over the other stock in relation to 
future dividends or otherwise as they may deem proper. Provided 
that the maximum capital of the corporation shall not be exceeded; 
and that notice be first published at least once a week for four weeks 
successively in some newspaper of general circulation in the county 
wherein the principal office or place of busihess of the corporation 
is situated, of the intention to offer such resolution or by-law. 

Acts of 1863, p 17. There shall not be less than five stockholders. Ifthe number 

76,05. be at any time reduced below five, and so remain for six months con- 
tinuously, the corporation shall be dissolved. 

Ia.p.0,221. 18. If the corporation acquire shares of-its own stock, it may 
either extinguish or sell the same. If extinguished, it shall operate 
to that extent as a reduction of the amount of its capital stock. No 
vote shall be given on any stock while owned by the corporation. 

Td. p. 86, 2 55. 19. The person in whose name shares of stock stand on the books 

Soge Vas P 336 of the corporation shall be deemed the owner thereof so far as the 
_ corporation is concerned. 

Acts of 1868, p 20. The shares shall be deemed personal estate, and as such shall 

Code Ya., p. 334, pass to the legal representative or transferee of the stockholder and 

ei be subject to legal process. 


Transfer of stock. 


Acts of 1868, p 21. A transfer book shall be kept by the corporation, in which the 
Coat Vo. p. s34, Shares shall be assigned, under such regulations, if there be any, as 


may have been prescribed by the by-laws. 7 
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92. No share shall be transferred without the consent of the board Acts of 1863, p. 
of directors, until the same is fully paid up, or security given to the Coda Vay p. 384, 
satisfaction of the board for the residue remaining unpaid. And i 
where bond and security have been given to the corporation for any 
sum remaining unpaid upon stock, no transfer ‘shall affect the 
validity of such bond and security. 


Of subscriptions to the capital, and recovery of installments thereon. 
23. Before a corporation is organized, shares may be disposed of Acts of 1863, p, 
as prescribed by the sixteenth section of chapter fifty-four, or by the Code Yas p. 334, 
charter. After it is organized, the disposal of additional shares to *™ 
increase the capital stock shall be subject to the order and direction 
of the board of directors for the time being, so that the maximum 
capital be not exceeded. 

24. In no case shall stock be sold or disposed of at less than par 14. ares ee 
in order to increase the capital. 

25. At least ten per cent of the par value of each share shall be 14. p. 85, ¢ 47. 

Code Van p. 331, 
paid at the time of subscription, and the residue as required by the 23. 
board of directors, or the commissioners having control of the sub- 
scription. 

26. No stock shall be regarded as taken, or the person subscribing Acts of 1863, p. 
therefor considered entitled to the same until the first installment is = 
paid thereon. - 

27. If more than the watt necessary to make up the maximum 74.2 So p. 881, 
capital, or the amount of capital to be disposed of, be at any time ?4 
subscribed, the subscriptions shall be reduced to the proper amount 
by deducting the excess from the largest subscriptions in such man- 
ner that no subscription shall be reduced while any one remains 
larger. 

28. If any person who has received a sum of money on a sub- 85, 2 oe 
scription to the capital stock of a corporation fail to account for and 
pay over the same as the board of directors may require, or if any 
stockholder fail to pay any installment upon his shares -when 
required by. the board; the corporation may recover from him the 
principal sum due, with interest thereon at the rate of ten per cent 
per annum, by motion on ten days’ notice, or by action before any 
justice or court having jurisdiction. 

29. Or, in the case of a stockholder failing to pay any installment 1a. ý 48, o a 
upon his shares when required by the board of directors, the said E 2.” 
shares may, by order of the board, after four weeks notice ina news- gL on 
paper of general circulation in the county wherein the principal 
office or place of business of such corporation is situated, be sold at 
public auction for cash, and be transferred to the purchaser by such 
person as the board shall appoint for the purposé. In such case, 
there shall be paid out of the proceeds of the sale the expenses of i 
advertising and selling, and the whole residue remaining unpaid 
upon the said stock; aaa the surplus, if any, shall be paid to the : 
delinquent stockholder. ae >o o m Te Bie 
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.80. If there be no sale for want of bidders, or if the sale-do not 
produce enough to pay the expenses and the whole residue remain- 
ing unpaid~on the said stock, the corporation may recover from such 
stockholder whatever may remain unpaid, with interest at the rate 
of ten per cent per annum from the time it was due until payment, 
by action or motion as aforesaid. 

Of security for unpaid installments of stock. 


31. A corporation, the stock of which is not fully paid up, may, 
by by-law, require each stockholder to give security to the satisfac- 
tion of its board of directors for the payment, at such times and in 
such installments as the board may direct, of the residue remaining 
unpaid on his stock. In such case, the security may be given by 
bond, with one or more sureties, or by pledge of other stocks or 
secutities, or by deed of trust or mortgage on real estate, or in any 
other manner satisfactory to the board and not prohibited by such 
by-law. x 

32. When security is taken from stockholders for the unpaid resi- 
due of their stock according to the preceding section, the board of 
directors shall, from time to time, examine the said securities to 
ascertain the sufficiency thereof. And if, in any case, they deem the 


security insufficient or doubtful, they shall require other security in 


Id. 3 53. 


Id. p. 85, 3 51, ad 
finem. 


ae 


lieu thereof; and so, from time to time thereafter, whenever they 
find the security insufficient or doubtful. 

33. If any stockholder, being thereto required according to either 
of the two preceding sections, fail to give security satisfactory to the 
board of directors for the unpaid residue of his stock, the corpora- 
tion may recover from him, by motion on ten days’ notice, or by 
action before any justice or court having jurisdiction, the whole 
unpaid residue of the stock, with interest thereon at the rate of ten 
per cent per annum from the time of such failure until payment; 
or the board of directors at their option (having first given not less 
than two weeks’ notice to the stockholder of their intention so to do), 
may Ceclare the stock in regard to which such failure occurred to 
be forfeited to the corporation. 

34. If any stockholder, having given security as aforesaid, fail to 
pay the unpaid residue of his stock, or any installment thereof, when 


‘thereto required by the board of directors, the corporation may 


recover the amount in arrear, with interest thereon at the rate of 
ten per cent per annum from the time of such failure until payment, 
from the persons liable on such security, or any one or more of them, 
by motion or action as aforesaid; or by the sale or collection of the 
stocks or securities pledged, or enforcement of the deed of trust or 
mortgage or other security given as aforesaid; or in the manner 
specified in the twenty-ninth and thirtieth sections. And if it pro- 
ceed in any of the modes above mentioned, it shall not be thereby 
precluded from resorting to the others for the recovery of so much 
as may remain unpaid. 
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Certificates of stock. 


35. The board of directors may cause to be issued, if demanded, Id. p. 86,2 58. 
. $ Code Va., p. 335, 
to any person appearing on the books of the corporation to be the 226. 
owner of any shares of its stock, a certificate therefor, under the 
corporate seal, to be signed by the president and such other officer, 
if any, as the board may direct; which certificate shall show the 
amount paid in on each share. 

06, A stockholder to whom such certificate has been issued shall Acts of 1868, p. 
not be allowed to transfer the shares therein mentioned, or any part Ood o Ves pa, 
thereof, without delivering up the said certificate to the corporation 
to be cancelled; unless the same be lost or destroyed, or sufficient 
cause be shown to the satisfaction of the board of directors why it 
cannot be produced. 

87. If any person, for valuable consideration, sell, pledge, OT Acts of 1863, p- 
otherwise dispose of any shares belonging to him to another, and Curd Y Va., p. 335, 
deliver to him the certificate for such shares, with a power of attor- *” 
ney authorizing the transfer of the same on the books of the corpo- 
ration, the title of the former shall vest in the latter so far as may 
be necessary to effect the sale, pledge, or other disposal of the said 
shares, not only as between the parties themselves, but also as against 
the creditors of, and subsequent purchasers from, the former; but 
subject, nevertheless, to the provisiohs contained in the nineteenth 
section of this chapter. 

38. When a person to whom a certificate has been issued alleges Acts of 1863, p. 
it to have been lost, he shall file in the office of the corporation, Godt Ta. p. 335, 
first, an affidavit setting forth the time, place, and circumstances of 
_ the loss, to the best of his knowledge and belief; second, proof of his 
having advertised the same in a newspaper of general circulation, 
published near the principal office of the corporation, once a week 
for four weeks; and, third, a bond to the corporation, with one or 
more sufficient sureties, conditioned to indemnify the corporation 
and all persons against any loss in consequence of a new certificate 
being issued in lieu of the former. And thereupon the board of 
directors shall cause to be issued to him a new certificate, or a dupli- 
cate of the certificate alleged to be lost. 


Dividends on stock. 


39. The board may, from time to time, declare dividends of so Acts of 1863, p. 
much of the net profits as they deem it prudent to divide. If any ete Va, p. 335, 
stockholder be indebted to the corporation, his dividend, or so much *” 
thereof as is necessary, may be applied to the payment of the debt, 
if the same be then due and payable. 

40. If the board declare a dividend by which.the capital of the acts of 1863, p. 
corporation shall be diminished, all the members present;who do not ae p. 335, 
dissent therefrom and cause said dissent to be entered on the record ź°* 
of their proceedings, shall be jointly and severally liable to the E 
creditors of the corporation for the amount the capital may have 
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been so diminished; and may be decreed against therefor on a bill 
in equity filed by any creditor; and, moreover, every stockholder 
who-has received any such dividend shall be liable to the creditors 
for the amount of capital so received by him. 


Of the meetings of the stockholders. — z 


41. An annual meeting of the stockholders of every corporation 
subject to this chapter shall be held at such time as may be pre- 
scribed by the by-laws, or if there be no such by-law, then on the 
fourth Tuesday of January. A general meeting of the stockholders 
may be called at any time by the board of directors, or by any 
number of stockholders holding together at least one-tenth of the 
capital. Notice of the annual or any other general meeting shall 
be given in such manner as the by-laws may direct, or if there be 
no such by-law, by advertising the same once a week for two weeks 
at least, in some newspaper of general circulation published near 
the principal office or place of business of the company. 

42. The number of stockholders, or amount of stock necessary to 
, constitute a quorum at a meeting of stockholders, and the mode of 
transacting business at such meetings, may be prescribed by the by- 
laws. If there be no such by-law, a majority of the stock must be 
present, in person or by proxy, to constitute a meeting. But if a 
sufficient number do not attend at the time and place appointed, 
those who do attend may adjourn from time to time until a meeting 
is regularly constituted. Every meeting of stockholders may adjourn 
from time to time till its business is completed. 

43. A list of the stockholders, showing the number of shares and 


, votes to which each is entitled, shall, for one month before every 


annual meeting, be hung up in the most public room at the princi- 
pal office or place of business of the corporation; but the failure to 
do so shall not affect the validity of the proceedings of such meet- 
ing. 

44. In the election of directors, and on any question to be deter- 
mined at any meeting of stockholders, if a vote by stock be demand- 
ed upon such question by any stockholder, every stockholder may, 
in person or by proxy, give the following vote on whatever stock he 
may hold in the same right, that is to say: one vote for every share 
of stock held in such company. 

45. No officer or director of a corporation shall vote as the proxy 
of a stockholder thereof. 

46. The board of directors shall make a report to the toanden, 
at the annual meeting, of the condition of the corporation. The 
report shall show tbe property and funds belonging to the corpora- 
tion, and the estimated value thereof; the debts due to it, distinguish- 
ing such as are believed to be good from those considered doubtful 
or hopeless; the debts and liabilities of the corporation ; the amount 
of capital paid in; and the estimated surplus or deficiency, as the 
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case may be. It shall also state the amount of dividends declared, 
and the losses incurred or profits accruing during the preceding year. 

47. The property and funds, books, correspondence, and papers of Ia. 337. 
the corporation, in the possession or control of any officer or agent 
thereof, shall at all times be subject to the inspection of the board, 
ora committee thereof appointed for the purpose, or of any com- 
mittee appointed for the purpose by a general meeting of the stock- 
holders. The minutes of the resolutions and proceedings of the 
board shall, for thirty days before the annual meeting of the stock- 
holders, be open to the inspection of any stockholder. They shall 
be produced when required by the stockholders at any general 
meeting. ; 

48. The annual meeting ad other meetings of the stockholders Ia. p. 81, 325. 
within this state shall be held at such place as may be prescribed by 27 iT, T 
the by-laws; or if there be no such by-law, then at the principal im a i ONT 
office or place of business of the corporation. Notice of the place 
of meeting shall be given in the manner prescribed by the ae 


section. 
Of the board of directors, and president. 


49. For every corporation subject to this chapter there shall be a Acts of 1863, p. 
board of directors who shall have power to do, or cause to be done, cate Van, p. 333 
all things that are proper to be done by the corporation. The stock- * 
holders may in general meeting, by a by-law, prescribe the number 
of which the board shall consist; but unless a different number be 
so prescribed, there shall be five directors. They may also, by by- 
law, prescribe the qualifications of directors; but if it be not other- 
wise provided, every director must be a resident of this state and a 
stockholder. The directors shall be elected at the annual meeting 
of the stockholders, or as soon thereafter as practicable, and shall 
hold their offices until their successors are elected and qualified. 

The stockholders in general meeting may remove any director and 5 Gratt. 174. 
fill the vacancy; but any vacancy not caused by such removal may 

be filled by the board. A-majority of the board shall constitute a 

quorum, unless it be otherwise provided in the by-laws; and if the 

number of the board be reduced at any time so as to interrupt the 

proper and efficient management of the business of the corporation, 

a general meeting of the stockholders may be called to elect new 
directors, or to take such order in the premises as they may ‘deem 

proper. 

50. As soon as may be after their election, the board of directors Acts sof 1868, p. 
shall choose one of their own body president of the corporation, who Code Nes p. 383, 
shall act as such till his successor is qualified, without ceasing, how- fta Qrati. 174. 
ever, to be a member of the board. During the absence of the presi- 
deat the board may appoint a president pro tempore, who for the 
time shall discharge the official duties of the president. 

51. The board shall hold meetings at such time as they see fit or Acts of 1863, p. 
the president shall require, They may by resolution prescribe when ka Va, p. 333, 

5l 
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and where their regular meetings shall be held, how special meetings 
shall be called, and what notice of their meetings shall be given. 
52. They shall keep a record of their ptoceedings, which shall be 
verified by the signature of the president or president pro tempore. 
No member of the board shall vote on a question in which he is 
interested otherwise than as a stockholder, or be present at the board 
while the same is being considered ; but if his retiring from the 
board in such case reduce the number present below a quorum, the 
question may nevertheless be decided by those who remain. On any 
question the names of those voting each way shall be entered on the 
record of their proceedings, if any member at the time require it. 
53. The board of directors shall appoint such officers and agents 
of the corporation as they may deem proper, and prescribe their 
duties and compensation; but there shall be no compensation fur 
services rendered by the president or any director, unless it be 
allowed by the stockholders. The officers and agents so appointed 
shall hold their places during the pleasure of the board; and if 


required by the board, or the by-laws, shall give bonds payable to 
the corporation, in such penalties and with such conditions and 


security as the board-may approve. 

54. The board of directors shall cause regular and correct books 
of account to be kept, and to be settled and balanced once at least 
every six months. 

55. The board of directors, in the exercise of their powers, shall 
be subject to such by-laws and regulations, not inconsistent with the 
laws of this state, as the stockholders may pass froni time to time in 
general meeting. 


Of the voluntary dissolution of a corporation. 


56. The stockholders may at any time in general meeting resolve 
to discontinue the business of the corporation, a majority of. the 


‘capital stock being represented and voted in favor of such discon- 


tinuance; and may divide the property and assets that may remain 
after paying all debts and liabilities of the corporation. Public 
notice of such resolution shall be immediately given by advertise- 
ment in some newspaper of general circulation published near the 
principal office or place of business of the corporation, once a week 
for six weeks at least before any dividend of the capital shall be 
made; and the said resolution shall be forthwith certified by the 
president under his hand and the common seal of the corporation to 
the secretary of the state, who shall preserve the same in his office, 
and deliver a copy to the clerk of the house of delegates, to be 
printed and bound with the acts of the legislature. As soon as 
practicable after such resolution is passed, the stockholders shall 
cause ample funds and assets to be set apart, either in the hands of 
trustees or otherwise, to secure the payment of all debts and Jiabill- 
ties of the corporation ; and any creditor who supposes his claim not 
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to be sufficiently secured thereby, whether such claim be then due 
or thereafter to become due, may, on bill in chancery, if sufficient 
cause therefor be shown, obtain an injunction to prevent the distri- 
bution of the capital, and a decree against any stockholder for the 
amount of the capital received by him; and if necessary or proper 
in the case, the court may appoint a receiver to take charge of and 
administer the property and assets of the corporation. 


Proceedings in equity to dissolve a corporation. 
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57. If not less than one-third in interest of the stockholders of a Mans, Ett p 


corporation desire to wind up its affairs, they may apply by bill in : 


chancery to the circuit court of the county in which the principal 
office or place of business of such corporation is situated, or if there 
be_no such office or place of business in this state, to the circuit 
court of the county in which the other stockholders, or any one or 
more of them reside, or are found, or in which the property of such 
corporation or any part of it may be, setting forth in the bill the 
grounds of their application; and the court may thereupon proceed 
according to the principles and usages of equity to hear the matter, 
and if sufficient cause therefor be shown, to decree a dissolution of 
the corporation, and make such orders and decrees and award such 
injunctions in the cause as justice and equity may require. 


Certain equity jurisdiction respecting corporations. 


58. When a corporation expires or is dissolved, or before its expi- Tap, 388, 389, 2 


ration or dissolution, such court as is mentioned in the preceding ” 
section may, on application of a creditor or stockholder, sufficient 
case being shown therefor, appoint one or more persons to be 
receivers to take charge of and administer its assets; and whether 
such recciver be appointed or not, may make such orders and decrees 
and award such injunctions in the cause as justice and equity may 
require. 
Effect of dissolution or expiration of a corporation. 


59. When a corporatian shall expire or be dissolved, its property 
and assets shall, under the order and direction of the board of 
directors then in office, or of the receiver or receivers appointed for 
the purpose by such-circuit court as is mentioned in the fifty-seventh 
section, be subject ` to the payment of the liabilities of the corpora- 


tion, and the ex penses of winding up its affairs; and the surplus, i£ 


any, then remaining, to distribution among the stockholders accord- 
ing to their respective interests. And suits may be brought, con- 
tinued, or defended, the property, real or personal, of the corporation 
be conveyed or transferred under the common seal or otherwise, and 
all lawful acts be done, in the corporate name, in like manner and 
with like effect, as before such dissolution or expiration ; but so far 
only as shall be necessary or’ proper for collecting the debts and 
claims due to the corporation, converting its property and assets 
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into money, prosecuting and protecting its rights, enforcing its lia- 
bilities, and paying over and distributing its property and assets, or 
the proceeds thereof, to those entitled thereto. 


Examination or report required by the legislature. 


60. Every corporation subject to this chapter shall exhibit its 
books, papers, and property to such agents or committees as the 
legislature may from time to time appoint to examine the same; and 
when required by-the legislature, shall report thereto a full, fair, and 
detailed exhibit of its property, liabilities, and condition, verified by 
the oath of the president, and of the secretary or principal book- 
keeper. 

Service of. process and notices, 


61. It shall be sufficient service of any process or notice on a cor- 
poration subject to this chapter, if a copy thereof be delivered by a 
proper officer or person to the president of the corporation; or, in 
his absence, be delivered to any officer, director, or agent of the cor- 
poration; or if service cannot be made as aforesaid, the corporation 
may be proceeded against by order of publication, as if it were a 
non-resident defendant. 


Restriction in relation to the quantity of land which a corporation may 
hold. 


62. No corporation subject to this chapter, whether incorporated 
under special charter or general law, shall hold more than one hun- 
dred acres of land; except that a company for mining iron, lead, 
or copper ore, and manufacturing the same into metal, may hold 
ten thousand acres for every charcoal blast furnace, and three thous- 
and acres for every other furnace; companies for mining and selling 
coal, ten thousand acres-each; other mining companies, salt compa- 
nies, and oil companies, three thousand acres each; other manufac- 
turing companies, one ‘thousand acres each; and a springs company, 
fifteen hundred acres; nor shall any corporation subject to this 
chapter hold more than five acres in any incorporated town or city, 
except as provided in the fourth section of chapter fifty-two, and 
except that societies formed to promote agriculture or stock raising 
may hold not exceeding thirty acres in any incorporated town or 
city. But nothing in this section contained shall be construed to 
prevent any company heretofore incorporated from holding such 
number of acres of land, in addition to the number herein pre- 
scribed, as may be authorized by its charter. 


Cua. 54.] 


\ 


m 


Z Pme pe 


Q 


Jornt Stock: COMPANIES. 


CHAPTER LIV. 


OF THE INCORPORATION OF JOINT STOCK COMPANIES WITHOUT 
SPECIAL CHARTER. 


: ‘Companies incorporated under this chapter, 


to what chapters subject. 


. For what purposes may be formed. 
. How chapter construed. 


Capital stock, how divided into shares. 

Amount of capital stock. 

How certificate of incorporation obtained ; 
form of agreement to be entered into. 


. No person a corporator until payment of ten 


per cent of par value of stock subscribed 
for. 


. Acknowledgment of agreement, how taken 


and certified, etc.; same where acknowl- 
edged out of the state; affidavits to be 
annexed thereto. 


. Agreement, etc., to be delivered to deoretary 


of the state; certificate of incorporation to 
be issued by him. 


. Effect of such certificate; to be received as 


evidence, elc. 


. How long corporation may continue; ex- 


ception. 


. Existing corporations may accept provisions 


of this and preceding chapter; proceedings 
in such case; statement to be filed and 
what to contain; certificate to be issued 
thereon ; its effect as evidence, etc. 


. Par value of stock, how changed, etc. 
. Directors to act till successors elected and 


‘qualified, etc. 


. First meeting of stockholders. 


~ 


SECO. 
16. 
17, 
18. 
19. 
20. 


21 


22, 


23. 


Sale of additional stock before organization. 

Records of agreements, etc., tọ be kept by 
secretary of the state. 

Fees of secretary of the state. 

Secretary may issue copies of certificates ; 
effect of such copies, and of the printed 
copies as evidence. 

Certificate to be recorded in recorder’s office; 
penalty for failure. 


. How par valus of stock may be increased or 


reduced; notice of intention to offer such 
resolution. 

Certificate of increase or reduction to be cer- 
tified to secretary of the state; duty of 
secretary thereon; effect of his certificate 
as evidence. 

Meetings of company may be held out of 
state, etc. 


. Company must appoint some person to accept 


service of process, etc.; penalty for failure, 
and deemed non-resident, etc. 


. Homestead and building association may be 


incorporated. 


. Funds of association not to be used for any 


other purpose, etc. 


. Rights and powers of such corporations. 
. Personal liability of stockholders. 
. Constitution and articles for the government 


of corporation to be adopted. 


. Foreign Corporationa; rights and liabilities 


of, in this sta 


To what chapters such companies are to be subject, 


1. Joint stock companies incorporated under this chapter shall 
be subject to the provisions of the fifty-second and fifty-third chap- 
ters,.so far as the same are applicable, 


The purposes for which they may be formed. 


poses : 
I. For manufacturing, mining, or insuring; 

II. For savings institutions, savings banks, or banks exclusively 

of discount and deposit; 

III. For constructing lines of magnetic telegraph, and carrying 

on the business properly pertaining to telegraph companies; 

IV. For establishing hotels, springs companies, gas works, water 

works, cemeteries, or homestead and building ‘associations, and trans- 

acting the business properly pertaining thereto ; 

V. For universities, colleges, academies, seminaries, schools, or 


} 
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2. Such companies may be incorporated for the following pUr- Acts of 1863, p. 
76,2 1 


institutes for the purpose of teaching any branch or branches of use- 
ful information or learning, or promoting religion, morality, mili- 
tary science and discipline, or the diffusion of knowledge, ineluding 
library companies and literary and scientific associations ; 

VI. For benevolent associations, societies, and bidee including Acts of 1868, p: 
orphan, blind, and lunatic asylums and hospitals, lodges of free and ag 
accepted magong, independent order of odd fellows, improved order 
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~ 


of red men, sons of temperance, and good templars,and all other 
associations, societies, and orders of like character ; 

VII. For gymnastic purposes ; 

VIII. And for any other purpose or business useful to the public, 
for which a firm or copartnership may be lawfully formed in this 
state. g i 
78.2 gi 1863, pP. 8, But this chapter shall not be construed to authorize the incor- 

poration of a bank of circulation, or a company for the construc- 
tion of any work of internal improvement, or any-church or religious 
denomination, or of any company the object or one of the objects 
of which may be to purchase lands and re-sell the same for profit. 


~ 


Of the capital stock, 


Acts of 1868, p. 4. The capital stock shall be divided into shares, as prescribed by 
1865, p. 7, ch. 12, the fifteenth section of- chapter fifty-three. 

eg 91. 5. The capital of a corporation formed under this chapter shall 
163 ot 1863, P. not exceed one million dollars. 


The mode of incorporation and its duration. 


Id.2 5. 6. Any number of persons not less than. five, desiring to become 
a corporation for any purpose or business designated in the second 
section, shall sign an agreement to the following effect: 

“The undersigned agree to become a corporation, by the name of 
— (here insert the name by which it is intended the corporation shall 
be known), for the purpose of (here describe fully and particularly 
the purpose for which the corporation is to be formed, and the kind 
of business intended to be carried on by it), which corporation shall 
keep its principal office or place of business at ,in the county 
of „and is to expire on the - day of And, for 
the purpose of forming the said corporation, we have subscribed the 
sum of dullars to the capital thereof, and have paid in on said 
subscriptions, the sum of dollars; and desire the privilege of 
increasing the said capital, by sales of additional shares, from time 
to time, to dollars in all. The capital so subscribed is d vided 
into shares of dollars each, which are held by the undersigned 
respectively, as follows, that is to say: by (here insert the full name 
of each corporator, with his residence and the number of shares held 
by him). And the capital to be hereafter sold is to be divided into’ 
shares of the like amount. Given under our hands, this day 
of at 

Acts of 1863, pp 7. No person shall be included as a corporator in any such agree- 

silos ment, by reason of any stock subscribed for by him, unless he has 
in good faith paid to the person who may have been appointed or 
agreed upon to receive the same for the intended corporation, at least 
ten per cent of the par value of the said stock. 

14.38. 8. The agreement shall be acknowledged by the several corpora- 
tors before a justice, notary, or judge; and such acknowledgments 
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shall be certified by the officers before whom they are made. If any 
such acknowledgment be made before a justice, notary, or judge of 
another state or country, proper evidence of the official character of 
the officer certifying the same shall accompany his certificate. The 
affidavits of at least two of the corporators named in the agreement 
‘shall be annexed thereto, to the effect that the amount therein stated 
to be paid on the capital has been in good faith paid in, for the pur- 
poses and business of the intended corporation, without any intention 


or understanding that the same shall be withdrawn therefrom before’ 


the expiration or dissolution of the corporation. 


9. The agreement, with the acknowledgments and affidavits afore- 14.29. 


said, shall be delivered to the secretary of the state, who shall there- 
upon issue to the said corporators his certificate, under the great 
seal of the state, to the following effect: 

“I, A. B., secretary of the state of West Virginia, hereby certify 
that an agreement, duly acknowledged, and accompanied by the 
proper affidavits, has been this day delivered to me, which agree- 
ment is in the words and figures following: (here insert it.) Where- 
fore, the corporators named in the said agreement, and who have 
signed the same, and their successors and assigns, are hereby declared 
to be, from this date until the day of , a corporation by 
ihe name and for the purposes set forth in the said agreement. 
Given under my hand and the great seal of the said state at ; 
this day of a 


10; When a certificate of incorporation shall be issued by the 1.210. 


secretary of the state, pursuant to this chapter, the corporators 
named in the agreement recited therein, and who have signed the 
same, and their successors and assigns, shall, from the date of the 
said certificate until the time designated in the said agreement for 
the expiration thereof, unless sooner dissolved according to law, be a 
corporation by the name and for the purposes and business therein 
specified. And the said certificate of incorporation shall be received 
as evidence of the existence of the corporation, as aforesaid.” 
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11. No corporations formed under this chapter, except such as are Id.p. 78, 2 11. 


formed exclusively for the purposes mentioned in the fifth, sixth, and 
seventh clauses of the second section, shall continue for more than 
twenty years from the date of its certificate of incorporation. 


Existing corporations may accept this chapter. 


12. The stockholders of any incorporated joint stock company 14312, 


now existing in this state (banks of circulation and companies 
incorporated for the construction of works of internal improvement 
excepted,) may, by resolution in general meeting, accept the pro- 
visions of this and the preceding chapter. And thereupon a copy of 
the resolution shall be filed with the secretary of the state, together 
With a statement showing the name by which the corporation had 
theretofore been known, and the name, whether it be the same or a 
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different one, by which it is intended it should be known thereafter; 
the business to be carried on; the place where such business is to be 
carried on, and where the principal office is to be kept; the time 
when the corporation is to expire, subject to the limitation contained 
in the eleventh section of this chapter; the amount of the whole 
capital; the amount of the capital paid in; the amount to which it 
is intended to reserve the privilege of increasing the same; and the 
par value of each share; which copy and statement shall be certi- 
fied by the president under his hand, and the common seal of the 
corporation. And the secretary of the state shall thereupon issue a 
certificate of incorporation, under his hand and the great seal of 
the state, reciting the said resolution and statement, and declaring 
the said corporation to be thereafter, until the time mentioned in the 
said statement for the expiration thereof, a corporation by the name 
which it is intended it should thereafter bear, and for the purposes 
and business therein set forth, unless sooner dissolved according to. 
law. Certificates of incorporation issued pursuant to this section 
shall be received as evidence of the existence of the corporation as 


- therein declared; and the said corporations shall no longer be under 


Acts of 1863, p. 
187, ch. 105, 31. 


Id. p. 82, 3 29. 


Id. p. 81, 228. 


their former charters, but shall have all the rights, privileges, and 
powers conferred by this and the fifty-second and fifty-third chapters, 
and shall be subject to the liabilities, restrictions, and regulations 
therein prescribed. i 

13. A corporation at the time when it accepts the provisions of 
this chapter may change the par value of its shares as the stock- 
holders thereof in general meeting, or the board of directors under 
authority given them by the stockholders, may determine; in which 
case, the statement to be filed as aforesaid with the secretary of the 
state shall show the proposed change, and the same shall have 
effect from the date of the certificate of incorporation. 

14. When a certificate of incorporation is issued pursuant to the 
twelfth section, the board of directors and officers then in office 
may continue to act in their respective capacities until the next 
annual meeting of the stockholders, and thereafter until their suc- 
cessors have been chosen and qualified, or until a general meeting, 
called pursuant to the forty-first section of chapter fifty-three, shall 
elect a new board or make such order in the matter as they deem 
right. ' 

i First meeting of the stockholders. 

15. When a certificate of incorporation is issued under the ninth 
section, the corporators named in the agreement recited therein, or a 
majority of them, shall appoint the time and place for holding a 
general meeting of the stockholders to elect a board of directors, 
make by-laws, and transact any other business which may lawfully 
be done by the said stockholders in general meeting. The time ap- 
pointed for the meeting shall not be less than twenty-one nor more 
than ninety days from the date-of the certificate, and at least two 
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weeks’ notice of such meeting shall be given by advertisement in the 
manner prescribed in the forty-first section of chapter fifty-three. 


Sale of additional stock before organization. 


16. After a certificate of inc orporation has been issued pursuant to Ia. p. 84, 2 43. 
the ninth section, and before a board of directors have been elected 
or qualified, additional shares of the capital stock may be disposed 
of, so that the maximum eapital be not excèeded, in such manner, 
on such terms, at such times and places, and under the superintend- 
ence of such persons as the corporation named in the agreement 
recited in such certificate, or those holding a majority of the shares, 
may appoint, but subject to the provisions of the twenty-third and 
four following sections of chapter fifty-three. 

Record, publication, and official copies, of certificates of incorporation. 

17. The secretary of the state shall carefully preserve in his office Ia. p. 79, 2 15. 
the agreements, resolutions, and statements mentioned in the sixth 
and twelfth sections ; and cause to be accurately recorded in a well- 
bound book, to be kept in his office, all certificates of incorporation 
and certificates of change of name which he shall issue under this 
or the preceding chapter. If he omit to record any such certificate, 
or if any error be discovered in the record thereof, he shall forfeit 
for every such neglect or default not less than ten nor more than 
fifty dollars. At the beginning of every regular session of the legis- 
lature, he shall deliver to the clerk of the house of delegates accu- 
rate copies of every certificate of incorporation not before reported 
by him, and it‘shall be the duty of such clerk to cause the same to 
be printed and bound with the acts of the session. If the said sec- 
retary or clerk fail herein, the party so in default shall forfeit not 
less than ten nor more than fifty dollars. 

18. The secretary may charge a fee of two dollars for every such 14.217. 
certificate issued by him; and for recording the original, or issuing 
a certified copy, a fee of fifty cents, or, in lieu thereof, fifteen cents 
for every hundred words; which fees shall be paid at the time the 
service is rendered, by the person at whose instance it was done. 

19, The secretary may at any time issue a copy of such certifi- ra, 316, 
cate, and such copy certified under his hand and also the copy 
printed with the acts of the eeulatare shall, as evidença, be equiva- 
lent to the original. 

20. The company shall cause the said certificate, within three Id.315, ad finem. 
months after it has been issued, or a copy thereof certified as afore- 
said, to be delivered for record to the recorder of the county in 
which the principal office or place of business of such company is 
kept, and the recorder shall record the same in his office. If such 
company fail herein, it shall be fined -not ewe one thousand 
dollars. 

21. Any corporation formed, or which may hereafter be formed, ra. p.138, ch. 105, 
or which has accepted or may accept: the- provisions of this chapter, Act of 1868, p. 

"ee ' 
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may, by resolution, at any general or special meeting of the stock- 
holders thereof, make such increase or reductioa in the par value of 
the capital stock as may be decided upon by said stockholders, a 
majority of the stock of such company being represented by the 
holders thereof, and such holders being present either in person or 
by proxy, and voting for such increase or reduction; provided, that 
notice be given by advertisement published four successive weeks in 
some newspaper of general circulation printed in this state, of the 
intention to offer such resolution. i 

22. When such increase or reduction shall have been made by 
any such company, the president thereof shall, under his signature 
and the common seal of the company, certify the resolution to the 
secretary of the state; and the secretary, under- his hand and the 
great seal of this state, shall issue to the company so making such 
increase or reduction, a certificate reciting the resolution and declar- 
ing the proposed increase or reduction to be authorized by law; 
which certificate shall be received in all courts and places as evi- 
dence of the change in the par value of the shares of the capital 
stock of such company, and of the authority to increase or reduce 
the same. 

When meetings of stockholders or directors may be held out of this state. 

23. The stockholders or directors of any corporation formed under 
or accepting the provisions of this chapter may hold meetings for 
the transaction of the lawful business of the corporation, including 
the first general meeting for purposes of organization, and may 
keep their principal office in any state or territory of the United 
States or in the district of Columbia. But no meeting shall be held 
out of this state, without the concurrence of persons holding a 
majority, in value, of the stock of the company, nor without reason- 
able notice. 

24. Every such corporation shall, within thirty dass after organi- — 
zing, by power of attorney duly executed, appoint some person resid- 
ing in the county in this state wherein its business is conducted, to: 
accept service on behalf of said corporation of any process or notice; 
and to make such return, for and on behalf of said corporation, to 
the assessor of the county or district wherein its business is carried 
on, as is required by the forty-first section of the twenty-ninth chap- 
ter. The said power of attorney shall be filed and recorded in the 
recorder's office of the county in which the attorney resides; and the 
admission to record of such power of attorney shall be deemed evi- 
dence of compliance with the requirements of this section. Any 
such corporation failing to comply with said requirements shall for- 
feit not less than two hundred nor more than five hundred dollars 
for each year such failure continues; and shall, moreover, during 
the continuance of such failure, be deemed a non-resident of this 
state; and its property, real and personal, shall be liable to attach- 
ment, in like manner as the property of non-resident defendants. 
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Homestead and building associations. 


25. Homestead and building associations formed under this chap- Acts of 1867, p. 5, 
ter may be for the purpose of raising money, to be used among “™”® 
the members of such corporation in buying lots or houses, or in 
building or repairing houses; and shall be subject to the provisions 
of this and the fifty-third chapter, so far as the same are not incon- 
sistent with the following sections. 

96. Such corporations shall not use or direct the funds thereof for 1a. p.6, 35, 
or to any other object or purpose than those mentioned in the pre- 
ceding section, and in case the said funds shall be so used or direc- 
ted, the association so using or directing them shall forfeit all its 
rights and privileges as a corporation. 

27. Every such corporation is authorized to levy, assess, and col- Ia. p. 5, 2 2. 
lect from its members such sums of money, by stated dues, fines, 


` interest on loans advanced, aud premiums bid by members for the 


| 


right of precedence in taking loans, as the corporation by its laws 
shall provide; also to acquire, hold, convey, and encumber all such 
real estate and personal property as. may be legitimately pledged to 
it on such loans, or may be otherwise transferred to it in the due 
course of its lawful business; provided that the dues, fines, and pre- 
miums paid by the members of such corporation, although paid in 
addition to the legal rate of interest on loans taken by them, shall 
not be construed to make the loans so taken usurious. 

28. All the stockholders of any such corporation shall be held xa. p. 6,3 8. 
liable_to an amount equal to the stock subscribed by them, or held 
by them at any time, in addition to said stock, for the purpose of 
securing the creditors of said association. 

29. Every such corporation shall adopt a constitution, which shall ta, 3 4. 
be signed by the members thereof, and which shall embrace all the 
provisions of the four preceding sections, and such articles for its 
government and the management of its business. as it shall deem 
proper; provided the same are not inconsistent with the provisions 
of the four preceding sections, a 


Foreign corporations. 


30. Any incorporation duly incorporated by the Jaws of any state Acts of 1865, p 
or territory of the United States, holding property or transacting ”™ 
business in this state, unless it be otherwise express!y provided, shall 
have the same rights, powers, and privileges, and be subject to the 
same regulations, restrictions; and liabilities that are conferred and 
imposed by this and the fifty-second and fifty-third chapters on cor- 
porations chartered under the laws of this state. 
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CHAPTER LV. 


` OF INCORPORATED ASSOCIATIONS OTHER THAN JOINT STOCK 


COMPANIES. = 
SEO. SEC. 
1. What corporations may be formed under this | 5, Effect of such certificate. 
chapter. 6. Corporation not to adopt name of another 
2. Agreement to be entered into, form of. corporation. 
8. How acknowledged, and where filed; duty | 7. Fees of recorder. 
of recorder. 8. By-laws and resolutions of corporation; how 
4. Certificate of incorporation to be issued by much land corporation may hold. 


recorder. 
How incorporated. 


Acts of 1868, p 1. Corporations (other than joint stock companies) may be formed 
PaT LM is. under this chapter, for benevolent associations, societies, and orders, 
including cemetery associations, orphan, blind, and lunatic asylums 
and hospitals, lodges of free and accepted masons, independent 
order of odd fellows, improved order of red men, sons of tem- 
perance, good templars, and all other associations, societies, and 
orders of like character. 

2. It shall be lawful for any number of persons not less than five, 
desiring to become a corporation for any business or purpose pre- 
scribed in the first section, to sign and acknowledge an agreement or 
declaration to the following effect: ‘The undersigned agree to be- 
come a corporation by the name of (here insert the name), for the 
purpose of (here insert the purpose), and for that purpose desire 
authority to purchase, hold, lease, sell, and convey real property to 
the value of $ ,and personal property to the value of $—. 
Given under our hands, this day of a 
Acts of 1863, p 3, The said agreement or declaration shall be acknowledged by 

, the parties signing the same, in the same manner that deeds are 
required to be acknowledged by the laws of this state; and when so 
acknowledged, it shall be filed with the recorder of the county in 
which the business or purpose of the corporation is to be carried on 
or pursued, and by said recorder preserved, and duly recorded in a 
book to be kept exclusively for that purpose. 

Id. 2 9. 4, The recorder shall thereupon issue to the corporators a certifi- 

cate, under the seal of his office, stating distinctly the names of the 

corporators, and the name, as well as the object and purpose, of the 

corporation. E 

1a. 310. 5. When a certificate of incorporation shall be issued by the re- 

corder, pursuant to the. preceding section, the corporators named 

therein, and their associates and successors, shall, from the date of 

such certificate, be a corporation by the name and for the purpose 

and object therein specified. And the said certificate of incorpora- 

tion, or a certified copy thereof, shall be received in all courts and 

soe places as evidence of the existence of the corporation as aforesaid. 

Id. 26. 6. No corporation formed under this chapter shall be allowed to 
use or adopt the name of any other corporation within this state. 


Td. 3 5. 
1868, p. 146, 2 2 


~ 
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Fees of recorder. 


7. For issuing a certificate of incorporation. according to the Ia. p.79, 217. 
fourth section, the recorder may charge a fee of one dollar, and for 
recording the original agreement or declaration, as required by the 
third section, fifty cents, or in lieu thereof, fifteen cents for every one 
hundred words; which fees shall be paid at the time the service is 
rendered, by:the person at whose instance it is done. 


By-laws and regulations. 


8. Corporations formed under this chapter may make and adopt 
for their government, and to enable them to conduct-and pursue their 
business and purpose, all necessary by-laws and regulations not | 
inconsistent with the constitution and laws of the United States and 
of this state ; and, except where it is otherwise in this chapter pro- 
vided, shall (so far as the same are applicable) be subject to and 
governed by the provisions of chapters fifty-two, fifty-three, and - 
fifty-four of this act. Provided, that no corporation formed under Ia. p- 80, 2 20. 
this chapter, shall be authorized or allowed to hold and possess, at 86, ch ogg. o P. 
any one time, more than five acres of land within, and not exceeding 
fifty acres outside of an incorporated town or city. And provided, 
further, that the legislature may, at any time, alter, modify, or repeal 
this chapter or any charter or certificate of incorporation issued 
thereunder. 


CHAPTER LVI. 


OF THE BOARD OF PUBLIC WORKS, AND OF TOLLS ON TURNPIKES. - 
SEC, ` 

1. Board of public works, of whom composed. 6. e | Tolls on turnpikes, when and by whom to be 
2. Records of board, how and by whom kept, paid, etc. 


3 
toh pate of board. 
5. 


How board constituted. 


1. The governor, auditor, and treasurer shall continue a Corpora- Acts of, 1863, Be 
tion under the style of “The Board of Public Works.” ob 13,9 1 


Records; how kept. 


2. The secretary of the state shall act as secretary of the board, ra. 22. 
and shall keep a record of the official acts thereof, and shall dis- 
charge such other duties as may be by the board prescribed. The 
proceedings of each day shall be signed by the officer presiding on 
that day, and shall, at all times, be open to inspection. 


6 


Duties. 


3. The Cumberland road, so far as it lies within this state, together Code Van p. 895, 
with all works of internal improvement owned by the state, shall be ® 
under the care and control of the board of public works. 
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4, The board are hereby empowered to appoint collectors of tolls 
for said road and works of internal improvement, and if deemed 
expedient, a superintendent of the same, or any of them, and to 
regulate his compensation ; also, where not otherwise provided, to fix 
the amount of tolls and to provide for and regulate the collection of 
the same. 

5. It shall be the duty of the said board to apply the tolls col- 
lected and all the income or profit derived from said road and works 
of internal improvement, after deducting the costs of collecting the 
same, to the repair.and preservation of said road and works, and to 
pay the surplus, if any, into the treasury of the state. 


Tolls on turnpikes. 


6. Oa all turnpikes in this state, tolls, not exceeding the following 
rates, may be received on every section of five miles which has been 
completed, to-wit: for a single horse, mire, gelding, mule, jack, or 
jennet, three cents, and for every horse, mare, gelding, mule, jack, 
or jeanet in ad.lition, one cent, if the same be not hitched -to any 
vehicle; for twenty sheep or hogs, five cents, and for twenty cattle 
ten cents, and so in proportion for a greater or less number; fora 
riding carriage, whether two or four wheeled, if the road be macad- 
amized, ten cents, but if not macadamized, five cents è and for a cart 
or wagon, if the tires of the wheels are not more than four inches 
wide, three cents for each animal drawing it; and if such tires be 
more than four anl less than seven inches wide, two cents fur each 


- animal drawing it; and if such tires be seven inches wide or more, 


Code Ya., p. 354, 
2 18. 


Const. art. xi, 3 2, 
oe Va, p. 2 


. 


one cent for every such animal. For a fractional part of a section 
tolls miy bə received, bearing the same proportion to the tolls for a 
full section that the said fractional part baars to such full section. 
Provided, that all coaches, carriages, vehicles, and horses used by 
persons in going to and returning from divine worship or funerals 
shall be exempt from tolls. ` 

7. The said tolls may be demanded of every person passing the 
toll-gate, for the section or fraztional part, whether he shall have 
trayeled_the whole or only a part of the section or fractional part. 


CHAPTER LVIL 


OF CHURCH PROPERTY, AND BENEVOLENT ASSOCIATIONS. 


BEC. é SEC, 
1. Conveyances heretofore or hereafter made; 6. How real estate of religious congregation, 
legalize, etc. etc., sold or encumbered. 
2. Trustees, when to be appointed by circuit | 7. Conveyances to free masons, etc. 
court. 8. Trustees of such societies limifed as to real 
8. Title to personal property vested in trustees. estate to be held. i . 
4. Suits by and against trustees. 9. Personal property of such societies vested in 
5. How mach land trustees may hold. trustees. 


Property acquired by a church since the revolution. 


1. Every conveyance, devise, or dedication which has been made 
since the first day of January, seventeen hundred and seventy-seven, 
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and every spuveyancs which shall hereafter be made, of land for the 13 Gratt. 301. 
use or benefit of any religious congregation as a place of public tans 
worship, or as a burial place, or a residence for a minister, shall be 

valid; and the land shall be held for such use or benefit, and for 

such purpose, and not otherwise. 

2. The circuit court of the county wherein such land or the Code Va. p. 412, 
greater part thereof may lie may, on application of the proper °° 
authorities of such congregation, from time to time, appoint trustees 
either where there were or are none, or in place of former trustees, 
and change those so appointed, whenever it may appear to the court 
proper, to effect or promote the purpose of the conveyance, devise, 
or dedication; and the legal title to such land shall, for that pur- 
pose, be vested in the said trustees ir the time being and their 
successors. ` 

3. When books or furniture shall be given or acquired for the Ia. 310. 
benefit of such congregation, to be used on the said land in the cere- 
monies of public worship, or at the residence of their minister, the 
same shall stand vested in the trustees having the legal title to the 
land, to be held by them as the land is he.d, for the benefit of the 


congregation. 
Suits by and against trustees. 


4. The said trustees may, in their own names, sue for and recover 14.211. 
such land and property, and be sued in relation thereto. Such suit, 
notwithstanding the death of any of the said trustees, or appoint- 
ment of others, shall proceed in the name of the trustees by or 
against whom it was instituted. 

5. Such trustees shall not take or hold at any one time more than 14.412. 
two acres of land in an incorporated town, nor more than thirty 
acres out of such town. 


Religious and benevolent associations. 


6. Whenever any religious congregation, benevolent or literary qa. a1. 
association, for whose use a conveyance, devise, or dedication of 
land has been lawfully made, shall deem their interest will be pro- 
moted by a sale of such land, it shall be lawful for any member of 
such congregation, benevolent or literary association, in his name, 
and on behalf of the other members thereof, to prosecute a suit in 
equity for that purpose, in the circuit court of the county in which 
such land or the greater part thereof may lie, against the trustees or 
the successors of them in whom the legal title may be; and it shall 
be lawful for such court, if a proper case be made, and the court be 
of opinion that the rights of others will not be violated thereby, to 
order a sale of such land, and make such disposition of the proceeds 
thereof as the congregation or benevolent or literary association 
may desire. The trustees of any religious congregation, or benevolent 
or literary association, may borrow money for the use of such con- 
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gregation or association, and execute a lien upon any property 
owned by them, to secure the payment thereof. 

7. When any conveyance of land has been or shall be made to 
trustees for the use of any society of free masons, odd fellows, sons - 
of temperance, good templars, or any benevolent association, or if 
without the intervention of trustees such conveyance has been made 
since the thirty-first day of March, eighteen hundred and, forty- 
eight, or shall be hereafter made for such use, the second, fourth and 
sixth sections of this chapter shall be construed as if they were 
expressly made applicable to such association. 

8. The trustees for the use of any such society or association shall 
not hereafter take or hold, at one time, any land exceeding two 
acres, nor for any other use than as a place of meeting for such 
society or association, and for the education and maintenance of chil- 
dren charitably provided for by them. 


Books or furniture of benevolent associations; how held. 


9. Books or furniture given or acquired for the use of any society 
of free masons, odd fellows, sons of temperance, good templars, 
or any benevolent association, and to be used on land held by trus- 
tees for the use of the society or association, shall ‘stand vested in 
the trustees having the legal title to the land, and be held by them 
as the land is held for the use of such society or association. 


CHAPTER LVIIL 


OF INSANE PERSONS. 


SEC. 

1. Hospital for insane at Weston a corporation. 

2. May sue and be sued, etc. 

8. Board of directors. 

4. The treasurer. 

5. Annual report of directors. 

6. President of board to be appointed. 

7. Superintendent and other officers to be ap- 
pointed by board; examining board. 

8. Fiscal year of hospital. . 

9. Board to transmit to auditor semi-annual 
accounts of treasurer, and copy of his 
bond, etc. 

10. How persons may be admitted into hospital 
on application. 

IL. Arrest and examination of person charged 
as a lunatic. ` 

12. Duty of justice upon such examination; may 
deliver lunatic to some person for safe- 
keeping ; when. 

18. Examination to be reduced to writing, etc. 

14. Duty of officer to whom order of justice di- 
rected; patient to be kept in jail till va- 
cancy in hospital: 

15. To be carried to hospital as soon as vacancy. 

16. Duty of examining board when patient ar- 
Trives. 

17. Duty of officer when board refuse to receive 
patient. 

af hen an lunatic, how disposed of, and 


t 


when admitted under contract with 
19. board, etc. ` 
20. Insane persons in naval service of United 
States, 
21. Idiots. 


BEC. ~ 

22. Persons charged with crime. 

23. When and how patients may be discharged 
from hospital or jail. ` 

24. Person giving bond may deliver patient to 
sheriff, etc. 

25. Arrest of persons escaping from hospital. 

26. Persons in hospital charged with crime, 
becoming sane, how disposed of. 7 

27. How other persons restored to sanity to be 
discharged. 

38. Of what county patient deemed a resident. 

to How expenses of lunatic are to be paid, etc. 

32. 

33 ) Allowances to officers, etc., for removing 

to lunatics, and for their care and custody, 

36. how ascertained and paid. 


87 Committee of lunatic, when and how ap- ` 

4i. pointed; his powers and duties. 

2 When and how real estate of lunatic may 
be sold, and proceedings in such case. 


44, 

18} Expenses of lunatic, when to be paid out of 

46 his estate, etc. 

47. Directors of hospital may release claims for . 
expenses, etc. ’ 

48. How such claims may be recovered. 

49, No director to be interested in contract, etc. 

50. Penalty on directors and other officers for 
neglect of duty. 

51. The word “lunatic ” defined. 

52, Expenses of examination and commitment 
of lunatic, how fixed and paid. 
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The West Virginia hospital for the insane. 

1. The West Virginia hospital for the insane, established at the Acts of 1863, p. 
town of Weston, in the county of Lewis, shall continue under the’ ® ” 
management of the present board of directors and their successors 
in office, who shall continue a body corporate by the name of the 
“West Virginia Hospital for the Insane.” 

2. By that name the board of directors may sue and be sued, and Code Va., p. 437, 
havea common seal, and continue to have charge of the hospital Sets of 1863, p, 
and of any real or personal estate heretofore or hereafter given or a eE 
conveyed to it or to themselves for its use. 

3. The board shall be composed of seven members, arranged, as Ia. p. 223, 21. 
at present, into two classes: the first consisting of three, the second 
of four members. The terms of the present board shall terminate 
as follows: those of the first class, on the first day of January, eigh- 
teen hundred and sixty-nine, and those of the second class on the 
first day of January, eighteen hundred and seventy. The directors 
shall be appointed by the governor, who shall fill all vacancies that 
may occur; and the terms of office shall be for two years. Not 
more than two of the directors shall be selected from the county of 
Lewis, and not more than one of the others from any one county; 
and, unless otherwise provided by law, four directors shall constitute 
a quorum for the transaction of business. 

4, The treasurer heretofore appointed shall continue to discharge I4. p. 224, 2 2. 
i the duties of that office durihg the pleasure of the board, and any 
| vacancy in such office shall be filled by the board, who shall require 
the person appointed to give bond in such penalty as they may pre- 
scribe. The treasurer shall receive all money belonging to the hos- 

. pital, and disburse the same under the orders of the board, and = 
_ settle his accounts semi-annually. His draft on the treasury for an 
appropriation shall be under the order of the board, a copy of which 

shall accompany the draft; but no such draft shall be allowed by 

the auditor until all money drawn for the preceding year shall have 

been accounted for. 

5. The board of directors shall annually, on or before the first Ia. 2 3. 
day of January in each year, report to the governor, for the infor- 
mation of the legislature, the condition of the hospital, with a full 
account of their contracts, receipts, disbursements, and proceedings ; 
and an account of all sums received and disbursed, with a list of the 
patients, designated by name or otherwise, in the hospital during the 
preceding year, showing their age and sex, place of residence and 
civil condition, the deaths and discharges, and condition when dis- 
charged, and any statistics and remarks as to the management of the 
insane, and the subject of insanity, which, in their judgment, may 
be useful. 

6. The board of directors shall, aana choose one of their code Va., p. 435, 
body to be president, and, in his absence, a president pro tempore. 

7. A superintendent, who shall be a physician, shall be appointed 1a. 7. 
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by the board, and shall receive such compensation as the board may 
prescribe. The board may also appoint an executive committee and 
officers, nurses, and attendants, and fix their compensation. Any 
one or more of the directors, together with the superintendent, shall 
constitute an examining board, and may examine persons brought 
to the asylum as lunatics, and order those found to be such to be 
received, l 

8. The fiscal year of the said hospital shall end on the thirtieth 
day of September, annually, and the directors and treasurer shall 
settle their accounts so as to conform thereto. 

9. The board shall transmit to the auditor the semi-amnual ac- 
counts of their treasurer, and also a copy of his official bond, as 
soon as the same shall have been rendered or executed. ' 


How applications for admission decided upon. 


10. On an application on behalf of a person for his admission 
into the hospital, the examining board may receive him as a patient 
therein, if the person making the application will execute and 
deliver an obligation, with sufficient security (payable to the direc- 
tors of such hospital by their corporate name aforesaid), for the 
payment of such sums of money as may be agreed on between them. 
for the maintenance and care of such lunatic while in the hospital, 
and for the expenses of his removal thereto or therefrom, when 
necessary. 

11. Any justice who shall suspect any person in his county to bea 
lunatic shall issue his warrant, ordering such person to be brought 
before him. He shall inquire whether such person be a lunatic, and 
for that purpose, summon a physician and any other witnesses. In 
addition to any other questions, he may propound as many of the 
following as may be applicable to the case: 1. What is the patient’s 
age, and where born? 2. Is he married? If so, how many children 
has he? 38. What are his habits, occupation, and reputed property? 
4. How long since indications of insanity appeared? 5. What were 
they? 6. Does the disease appear to increase? 7. Are there peri- 
odical exacerbations? Any lucid intervals, and of what duration? 
8. Is his derangement evinced on one or on several subjects? What 
are they? 9. What is the supposed cause of his disease? 10. What 
change is there in his bodily condition since the attack? 11. Has 
there been a former attack? When, and of what duration? 12. Has 
he shown any disposition to commit violence to himself or others? 
13. Whether any, and what, restraint has been imposed on him? 
14. If any, what connections of his have been insane? Were his 
parents or grand parents blood relations? If so, in what degree? 
15. Has he had any bodily disease, from suppression of evacuations, 
eruptions, sores, injuries, or the like, and what is its history? What 
curative means have been pursued, and their effect, and especially 
if depleting remedies, and to what extent, have been used ? 
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12. If the said justice decide that the person is a lunatic, and 14.223. 
ought to be confined in the hospital, and ascertain that he is a citi- 
zen of this state, then, unless some person (to whom the justice in 
his discretion may deliver such lunatic) will give bond, with suff- 
cient security, to be approved by said justice, payable to the state, 
with condition to restrain and take proper care of such lunatic, 
until the cause of confinement shall cease, or the lunatic is delivered 
to the sheriff of the county, to be proceetled with according to law, 
the said justice shall order him to be removed to the hospital, and 
received, if there be room therein. 

13. The interrogatories to the witnesses and the answers thereto Ia. 2 24. 
shall be in writing, and, together with a written statement by the 
justice of any matter known to him as to the fact of insanity, shall 
be transmitted by him with the order. ~ 

14. The sheriff or other officer to whom such order of the justice 14. p. 489, 2 25. 
is directed shall immediately ascertain, by written inquiry, of the 
superintendent of the hospital, whether there is a vacancy therein. 
Until it is ascertained that there is a NBganey? the patient shall be 
kept in the jail of the county. 

15. Such officer shall, as soon as he is informed that there is a 14.226. 
vacancy, carry the lunatic to the hospital. 

16. When such patient arrives at the hospital, an examining Ia. 2 27. 
board shall be assembled as soon as may be, and, if they concur in 
opinion with the justice, shall receive and register him as a patient. 
What is done with lunatics not received at the hospital; when non-resi- 

dents shall be received therein. 

17. If they refuse to receive the lunatic, the officer in whose cus- Id. 228. 
tody he may be shall confine him in the jail of the county in which 
he was examined, until lawfully discharged or removed therefrom. 

18. If it appear to the justice that the person examined by him is ta. 229. 
a lunatic and a non-resident of the state, he shall be committed to 
jail; and if any non-resident be received into the hospital under | 
such order, or be committed to jail, the board in one case, and the 
court to whose jail he may have been committed, in the other, shall, 
as soon as practicable, cause him to be returned to his friends, or to 
the proper authorities of the state from which he came. But if the 
justice cannot find out of what state a lunatic is a resident, and shall 
so certify, the lunatic may be received into the hospital, if there be 
room therein; to be kept there until information is received as to 
his residence. 

19. No non-resident lunatic shall be admitted or retained in the Ia. co. 
hospital under any contract with the board, except when there is a 
vacancy therein not applied for on behalf of any person residing in 
the state. When so admitted, the board may at any time discharge 
him and require his friends to take charge of him or send him back 
to his home, and shall do so whenever it may be necessary in order 

~ to make room for a person residing in the state. 


Td. 3 32. 


_ Td. p. 440, 2 33. 
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Id. 3 35. 
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As to irisane persons of the naval service of the United States. 


20. Insane persons of the naval service of the United States, who 
may be sent to the hospital by the secretary of the navy under the 
thirtieth section of the act of congress, approved August the third, 
eighteen hundred and forty-eight, may be received in such hospital ; 
but when it shall become necessary for the purpose of admitting 
therein insane persons who are citizens of this state, the board shall 
cause such insane persons ‘df the naval service or marine corps, or so 
many as may be necessary, to be removed from the hospital and 
restored to the care of the secretary of the navy. 


Idiots. 


21. If any idiot be sent to or received in the hospital, the board 
shall order him to be removed to the county whence he came, and 
delivered to his committee, if he have one, or if not, to the super- 
visors or any of them, who shall give a receipt for him, The costs 
of such removal shall be paid out of his estate, if sufficient, but if 
not, shall be provided for by the said supervisors at the charge of 
their county. 

Persons charged with crime. 

22. If any person charged with or convicted of crime be found, 
in the court before which he is so charged or convicted, to be a luna- 
tic, and such court shall order him to be confined in the hospital, he 
shall be received and confined if there be, or so soon as there is, a 
vacancy therein. The sheriff or other officer of the court by which 
the order is made shall immediately proceed in the manner directed 
by the fourteenth section of this chapter to ascertain whether such 
vacancy exists; and until it is ascertained that there is a vacancy, 
such lunatic shall be kept in the jail of such court. 


When persons may be discharged from hospital. 

23. Except in the case of a person charged with crime and sub- 
ject to be tried therefor, or convicted of crime and subject to be 
punished therefor, when in a condition to be so tried or punished, 
the board of the hospital or the circuit court of any county may 
deliver any lunatic confined in the hospital or in the jail of such 
county to any friend who will give bond with security, with the con- 
dition mentioned in the twelfth section of this chapter, and where a 
lunatic, except as aforesaid, is deemed by the superintendent of the 
hospital both harmless and incurable, the board may deliver him 
without such bond to any friend who is willing, and in the opinion 
of the board able to take care of him. 

24. If the person giving any bond mentioned in the preceding or 
the twelfth section of this chapter, or his representative, shall 
deliver the lunatic therein mentioned to the sheriff of the county, 
according to the condition of the bond, such sheriff shall confine the 
lunatic in the jail of his county until a vacancy shall occur in the 
hospital, as provided in section fourteen of this chapter. 
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How lunatie escaping is arrested and again confined; how disposed of 
when restored to sanity; where patients in hospital are deemed . 
inhabitants. 
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25. If any lunatic confined in the hospital shall escape, the presi- Ia. p. 441, 3 38. 


dent of the board, or, if required by any person to do so, any justice 
of the county where such lunatic may be, shall‘issue his warrant to 
the sheriff of such county to arrest and carry him back to the hos- 
pital, which warrant the sheriff shall forthwith execute, and may 
execute it in any part of the state. 

26. When any person confined in the hospital, charged with crime Ia. 2 39. 
and subject to be tried therefor, or convicted of crime, shall be re- 
stored to sanity, the board shall give notice thereof to the clerk of 
the court by whose order he was confined, and deliver him in obedi- 
ence to the proper precept. 

27. When any other person confined in the hospital or jail as a ta. 240. 
lunatic shall be restored to sanity, the board or the court, as the 
case may be, shall discharge him and give him a certificate thereof. 

28. Each patient in the hospital shall be deemed an inhabitant of ra.g 41. 
the county in which he had a.legal settlement at the time of his 
removal to the hospital. 


How expenses of lunatics are to be paid. 


29. If not previously paid by individuals, the expense of remov- ra.g 42. 
ing any lunatic to and from the hospital, and of the maintenance 
and care of him therein, shall be paid out of the treasury of the 
hospital, and the expense of the maintenance and care of any luna- 
tic in any jail shall be paid out of the public treasury; such ex- 
penses, in either case, to be refunded in the manner hereinafter 


provided. 


30. The justice or court who shall order a lunatic to be confined ra. 3 43. 


in the hospital shall cause a certificate of his estate, or, if the per- 
son be a married woman, or infant who is not an orphan, of the 
estate of the husband or parent, and also of the probable annual 
profits of such estate, to be sent to the directors of the hospital, and 
to the next circuit court of the county of which the lunatic is an 
inhabitant. 

31. When any person shall be confined in any jail as a lunatic, Ia. 3 44. 
the jailor shall certify the fact to the circuit court of the county at 
the next ensuing term. The court shall thereupon cause such per- 
son to be examined by two disinterested-persons, who shall, as soon 
as may be, report the result thereof. The court shall then make 
such provision for the maintenance and care of him as his situation 
may require. 

32. The court in whose jail any lunatic may be confined shall, ta. 45, 
when practicable and proper, contract with some fit person for the 
maintenance and care of such lunatic out of the jail, and make 
allowance therefor, not exceeding what is authorized for a lunatic 
confined in jail; the expenses, services, and allowances mentioned in 
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this and the two preceding sections shall be certified to the auditor 
for payment. 


Allowances to officers, etc., having the care of lunatics. 


38. Each officer shall be allowed eight cents per mile, besides tolls 
and ferriages for himself and the same for each guard, both going to 
and returning from the hospital to carry a lunatic, and the same sum 
for the lunatic going, and also returning, when he is carried from 
the hospital. But no officer shall be allowed for more than one per- 
son as a guard for one lunatic, without a warrant from the examin- 
ing justice, authorizing more than one, nor then for more than two 
persons. - 

34. No officer shall be allowed anything for carrying a lunatic to 
or from the hospital, either for himself, his guard, or the lunatic, 
unless he shall have previously ascertained that there was a vacancy 
therein. l 

35. The allowance to the jailor for the maintenance and care of a ` 
lunatic shall be fixed by the court in whose jail he is confined. No 
more shall be allowed-for his clothing than thirty dollars a year. 
No such allowance shall be audited and paid, unless it appear in 
the certificate of it that the jailor proved to the court that, immedi- 
ately after the commitment of the lunatic, and at least once in every 
two months thereafter, application was made to the board of direc- 
tors of the hospital for admission, and that such application was 
refused for want of room, or that such applications were not con- 
tinued because the admission of the lunatic had been refused for 
some other cause than the want of room. 

36. When the same attendant, nurse, or physician is employed to 
attend the sick in any jail, as well lunatics as others, the court shall 
apportion the allowance therefor, so as to ascertain how much is to 
be allowed for each lunatic. 


"j 


Committee of a lunatic; his powers and duties. 


37. If a person be found to be insane by the justice before whom 
he may be examined, or in a court in which he may be charged with 
crime, as aforesaid, the circuit court of the county of which he is an 
inhabitant shall appoint a committee of him. 

38. If a person residing in this state, not so found, be suspected 
to be insane, the circuit court of the county of which such person is 
an inhabitant shall, on the application of any party interested, pro- 
ceed to examine into his state of mind, and being satisfied that he 
is insane, shall appoint a committee of him. `’ ‘ 

39. If a person residing out of the state, but having property 
therein, be suspected to be insane, the circuit court of the county 
wherein the said property or the greater part of it is shall, upon 
like application, and being satisfied that he is insane, appoint a com- 
mittee of him. ' 
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40. The court making such appointment shall take from such ra.g 54. 
committee a bond in such penalty as it shall deem sufficient; and in 
the case of a lunatic sent to the hospital or committed to jail, the 
clerk of the court shall, within one month thereafter, transmit to the 
auditor a certified copy of such bond, and of any order of the court 
in relation to such lunatic or his estate; and in one month after 
such lunatic may be admitted into the hospital, the clerk shall send 
copies of the said bond and orders to the board of directors thereof. 
If any person appointed committee of a lunatic refuse the trust, or 
fail, at-or before the term succeeding his appointment, to give bond 
as aforesaid, the-court, on the motion of any party interested, may 
appoint some other person committee, taking from such committee 
bond as aforesaid, or shall commit the estate of the lunatic to the 
sheriff of the county, who shall be the committee, and he and his 
“sureties in his. official bond bound for the faithful performance of 
the trust. i, 

41. The committee of an insane person shall be entitled to the ra. p. 443, ¢ 55. 
custody and control of his person (when he resides in the state, and 
is not confined in the hospital or jail), shall take possession of his 
estate,and may sue and be sued in respect thereto, and for the recoy- 
ery of debts due to or from. the insane person. He shall take care 
of andi preserve such estate, and manage it to the best advantage; 
shall apply the personal estate, or so much as may be necessary, to 
the payment of the debts of such insane person; and the rents and 
profits of the residue of his estate, real and personal, and the residue 
of the personal estate, or so much as may be necessary, to the main- 
tenance of such insane person, and of his family, if any; and shall 
surrender the estate, or so much as he may be accountable for, to 
‘such insane person in case he shall be restored to sanity, or the real 
estate to his heirs or devisees, and the personal estate to his execu- 
tors or administrators, in case of his death without having been so 
restored to sanity. 


i 


When and how real estate of insane persons may be sold, etc. 


42. If the personal estate of such insane person be insufficient for Ia. g 66. 
‘the discharge of his debts, or if the personal estate, or residue 
thereof, after payment of the debts, and the rents and profits of his 
real estate, be insufficient for his ‘maintenance and that of his family, 
if any, the committee of his estate may petition’ the court by which 
he was appointed, for authority to mortgage, lease, or sell so much of 
the real estate of such insane person as may be necessary for the- 
purposes aforesaid, or any of them; setting forth in the petition the 
particulars and amount of the estate, real and personal, the applica- 
tion which may have been made of any personal estate, and an 
account of the debts and demands existing against the estate. ` 

43. On the presenting of such petition, it shall be referred to a Ia. gs57. 
commissioner in chancery, to inquire into and report upon the mat- 


424 


Td. 2 58. 


Id. 259. 


Id, p. 444, 2 60. 


Td. 2 61. 


Id. 2 62. 


INSANE PERSONS. ' [Ca 58. 


ters therein contained; whose duty it shall be to make such inquiry, 
to hear all parties interested in such real estate, and to report 
thereon with all convenient speed. 

44, If, upon the coming in of the report and examination of the 
matter, it shall appear to the court to_be proper, an order shall be 


' entered for the mortgage, leasing, or sale (on such terms and con- 


ditions as the court may deem proper,) of so much of the said real 
estate as may be necessary. But no conveyance shall be executed 
until the sale shall have been confirmed by the court. The pro- 
ceeds of sale shall be secured and applied under the order of the 
court. 


“ When, and to, and by whom, expenses of lunatics to be paid. 


45. There shall be paid out of the estate of any insane person, to 
the treasurer of the hospital, all the expenses of his removal to or ` 
from the hospital which may have been paid out of its funds, and of 
his maintenance and care therein; and into the public treasury all 
the expenses paid thereout, The committee of such insane person, 
out of his estate, shall pay such expenses of removal and for one 
year’s support in the hospital, at the end of the first year of his con- 
finement, and the amount necessary for his annual support after- 
wards, at the end of each year, and shall pay into the public treas- 
ury the said expenses which may have been paid out of the same, 
within three months after they shall have been so paid out. All 
such expenses not paid by the committee shall be paid by such 
insane person if he be restored to sanity, or by his representatives 
out of his estate, real or personal, whether in possession at the time 
of his becoming insane, or acquired at any time afterwards. 

46. The expenses of an insane infant (not paid by his committee,) 
or married woman, incurred in his or her removal, maintenance, or 
care, shall be paid, within the time specified in the preceding section, 
to the treasurer of the hospital or into the public treasury, as the 
case may be, by the guardian, if there be one who has sufficient 
funds in his hands, or ifno guardian, having sufficient estate of such 
infant, then by his father, or if no father, by his mother, and by the 
husband of an insane woman. 


When, and by whom, claims for expenses may be released or recovered. 


47, The directors of the hospital, on behalf of such hospital, and 
the auditor on behalf of the state, may respectively, in their discre- 
tion, release the whole or any part of any claim of such hospital or 
the state, for the expenses attending the removal, maintenance, or 
cure of a lunatic, if he have a family dependent on his estate for 
support, or if the claim be against the father, mother, or husband of 


the lunatic. 


48. Any money for which any person is liable to the hospital or to 
the state on account of a lunatic may be recovered, with interest 
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from the time it ought to have been paid, by warrant, suit, or 
motion, in the name of the hospital or the state, as the case may be; 


when eae anes is brought by the hospital, it may be in the 


amman, 


circuif còurtóf the county in which the hospital is, or in which the 
ndant resides; and in case of a motion, thirty days’ notice 
eof shall be given. 


General provisions. 


49. No director of the hospital shall be personally interested in Ia. g 63. 
any contract in relation to the said hospital, or its support. 

50. If any director of the hospital, justice, clerk of a court, or 14.264. 
other officer shall fail to perform any duty required of him in this 
chapter, or shall offend against any prohibition contained herein, he 
shall forfeit not less than fifty nor more than one hundred dollars. 

51. The word “lunatic,” whenever it occurs in this chapter, shall xa. 2 65. 
be construed to include every insane person who is not an idiot. 


Expenses of examination and commitment of lunatics. 


52. The compensation of the justices, physicians, and witnesses 
employed in the examination of a person charged with being a 
lunatic shall be such as may be prescribed by the board of super- 
visors of the county in which the examination is had, and be paid 
out of the county treasury. 


CHAPTER LIX. 


OF WEIGHTS AND MEASURES. 


SEC. SEC. 

1. Standards of weights and measures, where | 10. Compensation of sealer of weights and 
to be kept. measures. 

2. Who to be superintendent of weights and | 11. Sealer of weights and measures to procure 
measures; his salary. seals, etc., at the expense of his county. 

3. Governor and superintendent of weights and | 12. Duty of such sealer to try weights and meas- 
measures to contract for balances, weights, ures of any person when called on; his 
and meagires; where same to be delivered, fees therefor. 
and how paid for. 13. Penalty on superintendent or. sealer of 

4. How such weights and measures procured weights and measures for neglect of duty. 
and paid for by counties. 14. Penalty for selling by unsealed weights or 

5. What weights and measures are to be pro- measures in any county where sealed 
cured and kept by supervisors. weights and measures are provided. 

6. Board to designate the person to keep the | 15. Directors of banks to have weights used by 
same; who shall be sealer of weights and them proved and sealed. 
measures for county. 16. When tender of gold by bank not legal; 

7 ) Duties of sealer of weights and measures, right of payer to, or receiver from, any 

to and of keepers of scales for weighing live bank to have gold weighed i in each scale, etc. 

9.) stock, -etc. 17. Standard weight of coal and other articles. 


1. The weights, measures, and balances received by this state Code va, p. 470, 
under a resolution of congress approved the fourteenth day of June, €+ 
one thousand eight hundred and thirty-six, and an act of congress, r 
approved the seventh day of July, eighteen hundred and thirty- 
eight, shall be kept in the capitol, in a room to be assigned by the 
governor, and fitted up for the purpose under his direction. They 
shall be public standards of weights and measures in this state. 

2. The clerk of the secretary of the state shall be ex-officio super- 14.32, 
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intendent of weights and measures, and shall receive for his services 
as such, the salary prescribed by law. 

3. The governor and superintendent of weights and measures are 
authorized, and they are hereby directed, to contract for and have 
manufactured within this state, a sufficient number of sets of balances, 
weights, and measures (the measures to be made of cast iron, brass, 
or composition), as will be necessary to supply each county within 


this state. - The said balances, weights, and measures shall be deliv- 


ered by the contractor at the office of the secretary of the state, as 
they may be required by the superintendent, and shall be paid for, 
on the order of the governor, out of any money in the treasury 
not otherwise appropriated. 

4, Upon the application of the supervisors of any county, the 
governor or superintendent of weights and measures shall furnish 
said county with such balances, weights, and measures as said super- 
visors shall designate as being required; but before receiving the 
same, the said supervisors shall pay into the public treasury the 
amount paid by the state for the same. 

5. The supervisors of each county shall constantly keep, for the 
use and at the charge of such county, the following weights, meas- 
ures, and balances, conformable to the said standards, and sealed by 
the said superintendent, that is to say: of dry measure, one half- 
bushel, one peck, and one half-peck ; of wine measure, one gallon, one 
half-gallon, one quart, one pint, one half-pint, and one gill; one set of 
brass weights to four pounds, computed at sixteen ounces to the pound, 
with suitable scales and steel beam; one set of iron weights, from 
one pound to fifty pounds; of long measure, one yard; and a set of 
troy weights, from the lowest denomination to eight ounces. All of 
said measures, weights, and balances shall be verified by the superin- 
tendent, and sealed by him in a durable manner, according to their , 
true weight, capacity, and length. 

6. The weights, measures, and balances provided for each county 
shall be kept in such place and by such person as may be designated 
by the supervisors of such county; and such person shall be the 
sealer of weights and measures for the county. 

7. Once in every ten years from the time at which they are first 
sealed, the said sealers of weights and measures shall cause them to 
be tried and proved by the said public standards, under the direc- 
tion of the superintendent, and sealed by him anew; and if any 
such sealer shall fail to do so, he shall forfeit one hundred dollars. 

8. Every sealer of weights and measures shall, at least once in 
every year, advertise in some convenient newspaper, or put up noti- 
fications in different parts of the county, of-the times and places 
when and where he will attend for the purpose of trying and prov- 
ing such balances, weights, and measures as may be brought to him 
for that purpose. ‘Those which may be found or can be made to 
agree with the standards, shall be sealed by him accordingly, and he 
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shall deface and destroy all sich as do not and cannot be made to Ia. 29. 
agree therewith. 

9. The said sealer for each county shall once in every three years Ia. 210. 
go to the mills, stores, or shops of every person within his county 
who uses balances, steelyards, platform balances, weights, or meas- 
ures, for the purpose of buying and selling, and who has failed for 
three years to bring or send them in at the times and places notified 
by him, and also to all hay scales and platform balances kept for 
public use; and there try and prove such scales, balances, steelyards, 
weights, or measures, and seal, or deface and destroy them, as may be 
proper. In the cases mentioned in this section, the sealer of weights 
and measures shall have double the amount of his regular fees. 
Keepers of scales for weighing live stock and other ponderous 
articles shall have constantly on hand a sealed weight of not less 
than fifty pounds, for the purpose of testing the correctness of such 
scales-whenever required by_any person desiring to use the same for 
the purpose aforesaid. Any person violating this section shall be $ 
guilty of a misdemeanor and fined not exceeding fifty dollars. 

10. Each:sealer of weights and measures shall have ten cents for ta, p. 472, 3 12. 
any weight or measure, or scale beam and balance, and twenty 
cents for each steelyard and the beams and poises thereof tried, 
proved, and sealed, or defaced and destroyed by him; to be paid’ by 
the owners thereof, respectively, for whom the service is rendered. 

11. The seals and other things necessary to enable them to per- 14.313, 
form their duty shall be procured by the sealers, and the costs 
thereof shall be a charge on their respective counties. 

12. A person may, at any time, call upon the sealer of his county ya. 3 14. 
to try and prove the weights and measures of such person, he pay- 
ing therefor the regular fees, or double fees, if the service be ren- 

-~ dered at his own house, store, or shop. 

13. If the superintendent, or any sealer of weights and measures, ya, 216, 
shall fail to perform any duty imposed on him, he shall forfeit 
twenty dollars for each offense. 

14, If any person in a county in which the weights, measures, ra, 217. 
and balances have been provided as required in section five of this 
chapter, shall sell or offer to sell any commodity by, or keep for 
buying and selling, any scales, balances, steelyards, weights, or 
measures not sealed according to law, he shall forfeit for each 
offense a sum not exceeding ten dollars. 

15. Once in every five years, the directors of each bank shall Ia. 218. 
have the weights used in such bank tried, proved, and sealed, either 
by the superintendent or a sealer of weights and measures. 

16. No tender by any bank in this state, of gold weighed with ta.219. 
weights not so sealed, shall be legal. The payer to, or receiver 
from, any such bank, of gold, may require that it shall be weighed 
in each scale, and the mean weight resulting therefrom shall be 
deemed the true weight. 
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Standard weights. 


17. The standard weight of the articles hereinafter named shall 
be as follows: of bituminous coal, eighty pounds per bushel; of 
rye, corn, or flaxseed, fifty-six pounds per bushel; of wheat, beans, _ 
potatoes, or cloverseed, sixty pounds per bushel; of barley, forty- 
eight pounds per bushel; of oats, thirty-two pounds per bushel; of 
buckwheat, fifty-two pounds per bushel; of timothy seed, forty-five 
pounds per bushel; of dried peaches, thirty-three pounds per bushel; 
and of dried apples, twenty-five pounds per bushel. 


a 
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CHAPTER LX. 


OF INCLOSURES AND CERTAIN TRESPASSES. 


BEC. SEC. 

1. Lawful fences, height of. 4 

2. Certain rivers and streams lawful fences; 
power of supervisors to declare certain 
streams lawful fences, etc. 

3. Trespass by animals on grounds enclosed by 
a lawful fence; damages therefor; when 
owner forfeits the animal trespassing. 


Of lawful fences. 


1. Every fence of the height and description hereinafter men- 
tioned shall be deemed a lawful fence as to any stock named in the 
third section which could not creep through the same, that is to say: 

I. If built of common rails, and known as the worm fence, four 
and a half feet high ; 

II. If built with posts and rails, or posts and plank or Diener 
four feet high ; 

II. If built with stone, two feet wide at the base, three ad one- 
half feet high ; 

IV. If a hedge fence, four feet high. 

If any such fence be built upon a mound, the same from the bot- 
tom of the ditch shall be included in estimating the height of the 
fence. | 

2. All rivers and streams, and parts thereof, within this state 
which are lawful fences at the time this act takes effect, under exist- 
ing laws, shall continue such until otherwise ordered by the board 
of supervisors of the county. And hereafter the board of super- 
visors of any county may declare, by ordinance, any river or stream 
in their county, or which constitutes a boundary line thereof, a law- 
ful fence, at such places and for such distance as it may deem proper, 
and may discontinue any such river or stream, or any part thereof, 
as a lawful fence, which has already been or shall be declared to be 
such. X 

Trespasses by animals. 


ae Division fences. 

0 

11. Fence presumed to be lawful in controversy 
concerning it, etc. 


3. If any horses, mules, cattle, sheep, hogs, or goats shall enter 
into any grounds enclosed by a lawful fence, the owner or manager 
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of any such animal shall be liable to the owner of such grounds for 
any damages he may sustain thereby; and for every succeeding tres- 
pass by such animal, the owner thereof shall be liable for double 
damages. And after having given at least five days’ notice to the 
owner or manager of such animal of the fact of two previous tres- 
passes, the owner or occupier of such grounds shall be entitled to 
such animal, if it be found again trespassing on said grounds. 


Of division fences. 


4, Where two or more persons shall have lands adjoining, each of 
them shall make and maintain a just proportion of the division 
fence between them, except the owner or owners of either of the 
adjoining lands shall choose to let such land lie open. - 

5. Where a person shall have chosen to let his land lie open, if he 
shall afterwards inclose it, he shall refund to the owner of the 
adjoining land a just proportion of the value at that time, of any 
division fence that shall have been made by such adjoining owner. 

6. The-value of such fence, and the proportion thereof to be paid 
by such person, and the proportion of the division fence to be built 
by him, in case of his inclosing his land, shall be determined, in 
case the parties cannot agree, by three persons to be agreed upon by 
them; and if they cannot so agree, by three disinterested persons to 
be appointed by the board of supervisors, on motion of either party, 
after reasonable notice to the other. 2 

7. If dispute arise between the owners of adjoining lands, con- 
cerning the proportion or particular part of a fence to be main- 
tained or made by either of them, or the amount to be paid by one 
party to the other for any fence already built or maintained, such 
dispute shall be settled by three persons to be selected as provided 
in the preceding section; and the amount so ascertained to be paid 
by one party to the other, may be recovered in any court having 
jurisdiction in the case. a 
y 8. The persons so selected shall examine the premises and hear 
the proofs and allegations of the parties, and the decision of any 
two of them shall be final and bind the parties to such dispute and 
all parties holding or claiming under them. 

9. The decision made under either of the three preceding sections 
shall be reduced to writing and shall contain a description of the 
fence to be built, or kept in repair, or both, and of the proportion to 
be maintained by each party, which decision shall be forthwith filed 
in the office of the recorder and be recorded in a book to be kept by 
him for that purpose. E 

10. Any person desiring to build such division fence may give 
notice in writing to the proprietor of any adjoining lands, or to his 
- agent, of his intention to build such fence, and requiring him to 
build his just proportion thereof. The party so served with such 
notice shall within ten days thereafter, in case he elects to let his 
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Jands lie open, serve notice in writing on the party desiring to build 
said fence, of such election, and upon his failure to do so he shall be 
liable to the party building such division fence, for his just propor- 
tion of the expense thereof, in case he fails to build the same. l 

11. In any controversy in which the sufficiency of à fence under 
the provisions of this chapter shall come in question, it shall be 
presumed that the same was at the time to which such controversy 
relates a lawful fence and in good condition and repair, unless the 
contrary be proven. 


~ 


CHAPTER LXI. 


OF ESTRAYS AND DRIFT PROPERTY. 


SEC. SEC. ‘ 

1. Estrays and drift property; by whom taken | 6. Who entitled to drift property, as against all 
up; information thereof to be given to jus- persons except the real owner. 
tice, and duty of justice thereon. 7. How owner may recover such property. 

2. Certificate of appraisement to be returned to | ~8. If not demanded, property may be sold, etc.; 
recorder, and proceedings thereon. remedy of owner for value, etc. 

3. After publication, etc., if owner do not ap-| 9. Penalty for fraudulently or falsely causing 
pear, property to belong to owner of land, warrant to issue for appraisement of prop- 
or taker up. erty as estray or drift which is not such, 

4. Former owner may recover valuation, except etc. . 
fees, etc. 10. Proof required of owner in suits, etc., con- 

5. Owner of land or taker up not liableif estray cerning such property. 


die or property be lost without his fault. 


1. Any person may take up an estray found on his land or a boat 
or vessel adrift. He shall immediately inform a justice of the town- 
ship thereof, who shall issue his warrant to three freeholders, requir- 
ing them under oath to view and appraise such estray, or boat or 
vessel, and certify the result, with a description of the kind, marks, 
brand, stature, color, and age of the animal, or kind, burden, and 
build of the boat or vessel. 

2. The said freeholders shall return their certificate, with the 
warrant, to the recorder of the county, who shall record the same 
in a book kept for that purpose, and post a copy thereof at the door 
of the court house of the county on the second Monday of two suc- 
cessive months next after receiving the said certificate. 

8. If the owner of such property shall not have appeared within 
thirty days after the said copy has been so posted, and the valuation 
thereof be under fifteen dollars, or if such valuation be as much as 
fifteen dollars, and the owner shall not have appeared after the said 
certificate has been published as aforesaid, and also three times in 
some newspaper published nearest to the place where such property 
was taken up, it shall belong in either case to the owner of the land 
on which it was so taken, if an estray, or to the person taking it up, 
in the case of a boat or vessel. 

A, The former owner may, at any time after, recover the valuation 
money, except the amount of the recorder’s and the printer’s fees, 
and such compensation for keeping the property as shall be certified ° 
under oath, by any two freeholders in the county where the property 
was valued, to be reasonable. 
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5. If such estray die, or any such property be lost to the said 14.25. 


owner of the land or person taking it up, without his fault, he shall 
not be liable for the same or its valuation. 


Drift property. 


6. When any property, not mentioned in section first of this chap- Ia. g 6. 


ter, is drifted on any waters of this state, and taken up by any per- 
son, or deposited and left on the lands of any person, other than the 
owner of such property, the person taking it up or the owner of 
such land shall, as against all persons other than the owner of such 
property, be deemed and treated, and have the same rights and 
remedies relating thereto, as such owner thereof. 


7. The owner of such property, after he shall have paid to the 1a.27. 


person taking it up or the owner of such land a just compensation 
for any proper care, labor, or expense bestowed, done, or incurred by 
him about such property, but not before, may enter upon such land 
for the purpose, and doing as little injury as possible thereto, may 
‘remove such property, but shall pay to the owner of such land any 
damages to him occasioned by such entry and removal. 
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_8. If the owner of such property shall not, within three months Ia. p. 498, 38. 


from the time the same was so taken up or deposited, remove or 
demand from the person taking it up, or the owner of such land, such . 
property, the person taking it up or the owner of such land may sell 
‘ the said property, or otherwise convert the same to his own use; but 
deducting a just compensation for any proper care, labor, or expense 
bestowed, done, or incurred by the persons taking it up or the owner 
of such-land about such property,-from the amount received by him 
as the price thereof, or the actual value thereof at the time of such 
sale or other conversion, he shall pay to the owner, if he shall elect to 
receive it, the residue of the amount received as such price, or other- 
wise the residue of such actual value. The owner of such property, 
after he shall have demanded such residue, and proved by the aff- 
davit of some other person, or otherwise by a competent witness, his 
right thereto, or offered to prove such right, and the owner of such 
land shall have refused or declined to inspect or hear the evidence 
thereof, but not before, may recover such residue of such amount 
received as such price, as money received for his use, or the residue of 
such actual value as the price of goods sold by the owner of such 
property to the owner of such land, or as the value of goods of the 
owner of such property found by the owner of saei land, and con- 
verted by him to his own use. 

9. If any person shall falsely or fraudulently procure a warrant 
to be issued by a justice, under section one of this chapter, for the 
appraisement of anything as an estray or drift property which is 
not such; or shall secrete any such estray, or property, or alter or 
change the appearance thereof, or the marks thereon, with intent to 


hinder or delay the owner thereof in reclaiming the same, or to ren- 
d 
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der the identification of such estray or property difficult, he shall be 
guilty of a misdemeanor, and on conviction thereof be fined not less 
than ten, nor more than five hundred dollars; and shall, moreover, 
be liable to the owner for double the value of such estray or prop- 
erty. 

Id. 29. 10. In any action, suit, prosecution, or controversy about any such 
property, the person claiming to be the owner thereof, other than 
the owner of such land, must prove his ownership thereof in. order 
to sustain his claim to be such owner. 


CHAPTER LXII. 


FOR THE PRESERVATION OF CERTAIN USEFUL ANIMALS. 
SEC, SEC. 

1. Killing deer at certain times prohibited; deer | 4. Fishing at certain seasons prohibited, except 
not to be run by dogs at any time, unless with line and pole, gigs, fish-pots, or spears, 
wounded ; penalty for violation of law, etc. etc. 7 

2. Hunting, fishing, etċ., on the enclosed lands | 5. Penalty for violation of law. 
of another prohibited. 6. When nets, traps, etc., placed in river or 

3. Killing tame deer prohibited. creek may be destroyed. 


Killing deer; hunting, ete., on another’s land. 


Code Va., p. 499, 1. No person shall kill any deer from the fifteenth day of January 
E 1868, p. Until the fifteenth day of July next following in each year, or run 
se any deer with dogs at any time unless the deer be wounded. Any 
one violating this law shall be fined ten dollars, to be recovered 

before any justice for the county in which the offense was committed 

or the offender may be found. One half of the fine shall go to the 

informer and the other half into the school fund. Any person found 

-with any recently killed venison or fresh deer skins in his possession, 

during the time in which the killing of deer is prohibited by this 

act, shall be deemed, for the purposes of this act, to have killed said 

deer; provided, this section shall not apply to deer killed in any 

park. 

Code Va., p. 499, 2. If any person shall shoot, hunt, range, fish, or fowl within the 
‘Scratt. 51. enclosed bounds of another person, without permission from the 
owner, he shall forfeit three dollars for each offense, to the owner. 

Where any person is convicted a third time of said offense, the jus- 

tice rendering judgment therefor shall require him to give a recog- 

nizance with good security, in a sum of not less than one hundred 

dollars, for his good behavior for a year, or if he fail to give such 

surety, commit him to jail for one month, unless it be sooner given. 

Such recognizance shall be forfeited if such person offend as afore- 

said within the time limited in the recognizance. 
ae va, p. 499, 3, If any person shoot or kill a tame deer having a bell or collar 
on its neck, he shall pay to the owner the value of such deer. 


Fish, 


Acts of 1867, p. 4. It shall not be lawful for any person to catch or destroy any of 
mh she fish in the rivers or creeks of this state, by means of drag or 
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other nets, weirs, traps, or other devices, (except line and pole, gigs, 
fish-pots, or spears,) between the first day of April, and the first day 
of October in each year. Nor shall it be lawful for any person 
engaged at any. time in catching or destroying fish to trespass upon 
or go into any enclosed field -adjoining or near to the stream in 
which such person may be fishing, without permission from the owner 
or occupier of such premises. 

5. Any person violating the preceding section shall, upon convic- 
tion, be fined not less than five nor more than ten dollars for each 
offense. 

6. It shall be lawful for any person to remove or destroy any 
nets, traps, or other devices placed in any river or creek within this 
state for the purpose of catching or destroying fish, or any obstruc- 
tions so ‘placed for the purpose of preventing the passage of fish, 
between the first day of April and the first day of October in any 
year, 


CHAPTER LXII. 


OF MARRIAGES, BIRTHS, AND DEATHS. 


a“ 


SEC. 

18. Register of births and deaths, how kept, 
24 certified, and recorded. 

25. Return thereof to be made to auditor, when ; 


penalty for failure. 
Auditor’s duty thereon. 


SEC. . 

1.) Marriage license, by whom issued, and 
when. 

3. How ministers and others authorized to 

4, celebrate the rites of matrimony. 

5. Marriages, how celebrated in other cases. 

6. Must be under a license; when marriage | 26. 


valid, although celebrated by person not 
having authority; when valid, although 
celebrated without a license. 

7. Fee for celebrating marriage. 

8. Marriages between colored persons legalized. 

9 ~ 


te Marriages within certain degrees prohibited. 

12, When receiver of property of female mar- 
rying under fourteen years of age to be ap- 
pointed, etc. 

13. Register of marriages. 

14. Record to be kept by recorder on issuing 
marriage license; the form of such license, 
and the return thereof. 

15. Duty of recorder upon the return. of license. 

16. Same, in case of marriage celebrated out of 
the state, etc. 

17. When condition of bond of minister, etc., 
deemed broken. 


27. Register to be evidence. 

28. Laws in relation to marriages, births, and 
deaths to apply to colored persons, but 
registrations to be kept separate. 

29. Fees of recorder. 

30. How information of births and deaths to be 
obtained. 

81. Duty of physicians. 

82. Duty of justice. 

88. Correction of registers. 

34, Duties of heads of families. 

36, } Penalties on assessors for neglect of duty. 

87. Same on recorders. . 

38. Penalty for false registers, etc. 

40. Auditor to supply blank forms to recorders, 
ministers, etc. 


Marriage license. 


Id. 22. 


Id. 33. 
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1. Every license for a marriage shall be issued by the recorder of Codo Vas p. 528, 


the county in which the female to be married usually resides; and 
shall be registered in a book to be kept by the recorder for that 
purpose. l 

2. If any person intending to marry be under twenty-one years of 
age, and has not been previously married, the consent of the father 
or guardian, or if there be none, of the mother, of such person, shall 
be given, either personally to the recorder, or in -writing subscribed 
by a witness, who shall make oath before the recorder that said 
writing was signed or acknowledged in his presence by such father, 
. guardian, or mother, as the case may be. 
55 


3 s 


Id. 23. 
4 Gratt. 554. 
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Fites of matrimony. 


Code Va, p. 523, 8 When any minister of the gospel shall, before the recorder of 
are 1868, p. ANY county in this state, produce proof that he is duly licensed as 
te such, and of his being in regular communion with the religious 
society of which he is a member, and give bond in the penalty of 
fifteen hundred dollars, such recorder may make an order authoriz- 
ing him to celebrate the rites of marriage in all the counties of the 
_ State. 
a Va, p. 524, 4, The recorder of any county, when he deems it expedient, may 
appoint one or more persons, resident in such county, to celebrate the 
rites of marriage within the same, or a particular district thereof, 
and upon any person so appointed giving such bond as is required of 
an ordained minister, may make a. like order, authorizing him to cele- 
brate the rites of marriage in such county orjdistrict, as the case 
may be. Any order made under this or the preceding section may 
be rescinded at any future time. 
1d. 26. 5. Marriages between persons belonging to any religious society 
which has no licensed minister, may be solemnized by the persons 
and in the manner prescribed by and practiced in any such society. 
Id. 2 7. 6. Every marriage in this state shall be under a license, and 
15 Gratt. 588, 604, solemnized in the manner herein provided; but no marriage 
solemnized by any person professing to be authorized to solemnize 
the same, shall be deemed or adjudged to be void, nor shall the 
validity thereof be in any way affected, on account of any want of 
> authority jn such person, if the marriage be in all other respects law- 
ful, and be consummated with a full belief on the part of the persons 
so married, or either of them, that they have been lawfully joined in 
Acts of 1868, p. marriage; nor shall any marriage celebrated (within this state 
between the seventeenth day of April, eighteen hundred and sixty- 
one, and the first day of January, eighteen hundred and sixty-six, 
be void by reason of the same having been solemnized without such 
license. 
Code Va. p.524, T. Any person authorized to celebrate the rites of marriage shall 
= þe paid by the husband a fee of at least one dollar in each case. 
Acts of 1866, p 8. All marriages heretofore celebrated between colored persons 
102, ch. 102, 21, under licenses issued by any recorder of this state, and all marriages 
between such persons, whether under such license or not, if the same 
were consummated in good faith on the part of the persons so mar- 
ried, and such persons were living together as husband and wife 
on the twenty-eighth day of February, eighteen hundred and sixty- 
six, shall be deemed valid. 


Marriages within certain degrees of relationship. 


Code Va, p. 524 9. No man shall marry his mother, grandmother, step-mother, 
29. 
sister, daughter, grand-daughter, half-sister, aunt, uncle’s wife, son’s 
wife, wife’s daughter, or her grand-daughter or step-daughter, 
brother’s daughter, sister’s daughter, or wife of his brother’s or sis- 
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ter’s son. If any man have heretofore married his brother’s widow, 
such marriage is hereby declared to be legal and valid, and exempt 
from penalties prescribed by former laws. 

10. No woman shall marry her father, grandfather, step-father, ra. 210. 
brother, son, gtand-son, half-brother, uncle, daughters husband, ORE 
husband’s son, or his grand-son or step-son, brother’s son, sister’s 
son, or husband of her brother’s or sisters daughter. Nor shall 
any person hereafter marry his or her first cousin. 

11. In the cases mentioned in the two preceding sections, in which Code Va., p. 524, 
the relationship is founded on a marriage, the prohibition shall con- 
tinue in force, notwithstanding the dissolution of such marriage by 
death or divorce, unless the divorce be for a cause which made the 
marriage originally unlawful or void. 


Female under fourteen marrying. 


12. If any female of the age of twelve, and under fourteen years, 14.312. | 
shall marry without the consent of her father or guardian, or if she 
have none, of her mother, the circuit court of the county in which 
she resided at the time of such marriage shall, upon the petition of 
her next friend, commit her estate to a receiver, who shall give bond 
before the court, and shall hold the said estate, and pay out the 
rents and profits thereof to her separate use, under the direction of 
the court, until she shall arrive at the age of twenty-one years, and 
at any time thereafter the court may direct the same to be denver 
to her as a sole and separate property. 


Register of marriages. 


13. The recorder of every county shall keep three books, to be Ia. p. 525, 218. 
called, respectively, the register of marriages, the register of births 
and the register of deaths. 
14. It shall be the duty of every recorder issuing a marriage 14.214 
license to ascertain from the party obtaining the same, and to make 
a record thereof, before delivering the said license, as near as may 
be, the full names of both parties, their respective ages, and their 
places of birth and residence: Such license shall be signed by the 
recorder, and shall be in the following form, mutatis mutandis: 
County of , to wit: 
To any person licensed to celebrat® marriages : 
You are hereby authorized to join together, in the holy state of 
matrimony, according to the rites and ceremonies of your church or 
religious denomination, and the laws of the State of West Virginia, 
and 
Given under my hand, as recorder of the county of 
-—— day of 
The recorder, at the time of issuing the license, shall make a com- 
plete record, in a well-bound book, of all matters in this section 


: e ines ‘ inj Acts of 1866, p. 
required to be ascertained by him. The minister or other person 115, ch. 115. 


, this 
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Acis of 1861, 
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p. 43, ch. 20. 
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Id. 2 16. 
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celebrating such marriage shall, within sixty days thereafter, return 
the said license to the office whence it issued, with an endorsement 
thereon of the fact of such marriage, and the time and ‘place of 
celebrating the same. 

15. The recorder to whom such license aa certificate shall be 
returned shall file and preserve the same in his office; and within 


"twenty days after receiving the same, record a full abstract thereof 


in his register of marriages, and the minister’s certificate, and the 
name of the person signing the certificate, and make an index of the 
names of both of the parties married, which may be done by addi- 
tions, in appropriate columns, to the record made at the time of 
issuing the license. 

16. If at the time of celebrating any marriage out of this state, 
either or both of the parties thereto be a resident or residents of this 
state, a certificate or statement thereof, verified by the affidavit of 
any person present at such celebration, may be returned to the 
recorder of the county in which the husband resides, if he be such 
resident, and otherwise, of the county in which the wife resides, and 
an abstract thereof shall be recorded by him in the manner pre- 
scribed in the fifteenth section. 

17. If any minister or other person who shall give bond in order 
to his being authorized to celebrate marriages in this state, shall fail 
to comply with the fourteenth section, the condition of such bond 
shall be deemed to be thereby broken, and he shall also be subject 
to the penalty hereinafter prescribed for such failure. 


Register of births and deaths; assessor’s duty. 


18. Every assessor shall make an annual registration of the births 
and deaths in his district. When he ascertains the personal prop- 
erty subject to taxation, he shall ascertain the births and deaths 
that have occurred in the year ending on the thirty-first day of 
December preceding, and such circumstances as he is hereinafter 
required to record. He shall ascertain the births and deaths in each 
family, from the head of such family, if practicable. 

19. He shall record in a book to be furnished him by the auditor 
for that purpose, as far as can be ascertained, the date and place of 
every such birth; the full pame of the child (Çif it has a name); the 
sex and color thereof; also whether the child was born alive or still- 
born; the full name of the parents so far as known; if there be 
more than one child born at one birth, the fact and number shall be 
stated, and any other circumstances of interest relating to any birth. 

20. Every such assessor shall in like manner record in a book to 
be furnished him by the auditor for that purpose, the place and date 
of every death in his district during the year ending on the preced- 
ing thirty-first day of December, the full name, sex, age, condition, 
(whether married or not,) and the -color of the deceased; also the 
occupation, if any, of the deceased, and his or her place of birth, the 


t 
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names of his or her parents, if known, and (if the deceased was 
married) the name of the husband or wife; also the disease or cause 
of the death, as far as such facts can be ascertained. 

21. The assessor shall alphabetically arrange each of the books so Ia. 222. 
furnished him, and shall make and subscribe an affidavit therein to 
the effect that he has pursued the directions of this chapter accord- 
ing to the best of his skill; and he shall return his said books to the 
recorder of the county on or before the first Wednesday of August. 
In addition to the compensation now allowed by law to such assessor, 
the sum of three cents shall be paid to him for each birth and death 
listed and reported to the recorder of the county in said assessor’s dis- 
trict, under the provisions of this chapter, and the same shall be paid 
out of the county treasury, upon the certificate of such recorder, set- 
ting forth the number of births and deaths returned, and that the 
said returns have been accurately and fully made according to the 
laws regulating the same, and within the time prescribed thereby. 

22. Every such recorder shall thereupon record a full abstract of 14.2 23. 
the contents of the said book, containing a record of births, in his 
said register of births, setting forth in convenient tabular form all 
the circumstances hereinbefore required to be recorded, with refer- 
ences to the assessor’s books, and making an alphabetical index of the 
names of the children born, and (when they have no names) of the 
names of the parents. 

23. He shall, in like manner, record a full abstract of the contents Ia. p. 527,224. - 
of the said book, containing a record of deaths, in his said register 
of deaths, setting forth in convenient tabular form all the circum- 
stances hereinbefore required to be recorded, with references to the 
assessor’s books, and making an alphabetical index of the names of 
the deceased. { 

24. Every such recorder shall file and preserve in his office the ta. 25. 
books so deposited with him by the assessor. 

25. On or before the first day of March in each year, the recorder 14.226. 
of every county shall transmit to the auditor a copy of his register 
of marriages, and so much of his record taken at the time of issuing 
such ‘licenses, as is not contained in his said register of marriages, 
which was taken by him within the year next preceding the first 
day of January, distinguishing, by appropriate columns or notes, the 
licenses issued on which the ministers’ certificates ‘of marriage have 
not been returned, and the licenses confaining such certificates. He 
shall also, on or before the first day of. July, in each year, transmit 
to the auditor a copy of his register of births and register of deaths 
happening within said year ending the first day of January next 
preceding. If the assessors ‘have not returned a list of births and 
deaths in the form to be furnished them, and in the manner pre- 
scribed by the auditor, so as to enable the recorder to make up a 
record, such recorder shall nevertheless certify that no returns have 
been made to his office. For the failure to perform any duty 
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required by this section, such recorder so failing shall forfeit not less 
than ten, nor more than one hundred dollars. 

26. Such copies shall be filed and preserved in the auditor’ s office, 
and from them the auditor shall prepare an abstract annually of 
marriages, births, and deaths in each county, and make a report 
upon said registration once in every period of two years, to be laid 
before the legislature. 

27. The said books to be kept by the recorders, and copies (or of 
any part thereof), certified by the récorder lawfully having the 
custody thereof, shall be prima facie evidence of the facts therein 
set forth in all cases. 

28. All laws in force in this state regulating marriages and mari- 
tal rights, and providing for the registration of births, marriages, and 
deaths, shall apply to colored persons in the same manner as to 
white persons; but the registration of births, marriages, and deaths 
of white and colored shall be kept separate and distinct. ~ 


Fees of recorders. 


29. A recorder shall þe allowed a fee of five cents for every birth, 
death, or marriage registered by him and reported to the auditor in 
pursuance of this chapter, to be paid out of the county treasury. 
He shall also be entitled to ten cents for every copy of an entry in 
said books, to be paid by the party requiring such copy. 


How information of births and deaths to be obtained. 


30. If an assessor, in any case, cannot obtain the requisite infor- 
mation concerning any birth or death, from the head of a family, as 
before required, he shall obtain the same from such persons as are 
hereinafter required to give it; or if that cannot be done, from any 
other person, always recording the name of the person giving the 
information. 

Duty of physicians. 

81. Every physician or surgeon shall, in a book to be kept by 
him, make a record at once of the death of every person dying in 
this state, upon whom he has attended at the time of such death, 
setting out, as far as practicable, the circumstances herein required 
to be recorded by an assessor respecting deaths. He shall give an 
assessor, Whenever called on by him for that purpose, annually, a 
copy of such record, as far as the same relates to deaths in such 
assessor’s district. 

Duty of a justice. 

32. Every justice shall keep a like record of the deaths in rela- 
tion to which inquests are taken by him, and give a copy thereof to 
any assessor, whenever called on by him for that purpose, annually, 
as far as the same relates to deaths in such assessor’s district. For 
every neglect or failure to perform any duty required of him by 
this section, a justice shall forfeit twenty dollars. 
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Corrections of registers. 


33. The assessor shall make such entries or corrections in his 14.233. 
record of deaths as may be supplied or warranted by the copies so 
to be-furnished to him by physicians, surgeons, and justices, noting 
the source of information. 


% Duties of heads of families. 


34. The head of any family, if he be not at his residence when 14.234. 
the assessor calls there to obtain the information required by this 
chapter to be obtained by him, shall give the same information to 
the proper assessor on or before the first day of July in the same 
year; and for a failure or neglect to do so, shall forfeit one dollar. 

If any head of a family, being lawfully requested to give any such 
information, shall refuse to give the same, he shall forfeit ten dol- 
lars. 

Penalties on assessors for neglect of duty. 


35. If any assessor fail to obtain any information respecting a 14286. 
birth or death, which. he is by this chapter authorized or required to 
obtain, and which he can procure, he shall, for every such failure, 
and for every feilure to record the information acquired by him 
respecting a birth or death according to this chapter, forfeit five 
dollars. 

36. If any assessor fail to perform the duties required of him by 14.236. 
the twenty-first section of this chapter, he shall forfeit fifty dollars. 


} On recorders. 


37. If any recorder fail to perform the duties required of him by 14.237. 
the fifteenth section of this chapter, he shall forfeit ten dollars for 
every such offense; and if he fail to perform any duty required of 
him by the twenty-second, twenty-third, twenty-fourth, and twenty- 
fifth sections, he shall, for every such offense, forfeit fifty dollars. 


Penalty for false register, ete. 


38. If any recorder, assessor, physician, surgeon, coroner, or min- 14.338. 
ister celebrating a marriage, or clerk or keeper of the records of 
any religious society, shall in any book, register, or record which 
such officer or person is by this chapter required to keep or make, 
or in any copy or certificate which by this chapter he is required to 
make or give, knowingly make any false, erroneous, or fraudulent 
entry, record, registration, or written statement, he shall, for every 
such offense, forfeit not less than one hundred nor more than five 
hundred dollars. 

89. If any person, upon whose information or statement any record Ia. p. 529, 2 39. 
or registration may lawfully be made under this chapter, shall know- 
ingly give any false information, or make any false statement, to be 
used for the purpose of making any such record or registration, he 
shall forfeit not less than fifty nor more than three hundred dollars 
for every such offense. 
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Id. 240. 


Code Ya. p. 529, 


21. 
6 Call 148. 


Code Ya., p. 530, 


23, last clause. 


Id. p. 529, 22. 


Id. p. 530, 34. 
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Auditor to supply blank forms to recorders, ministers, ete. 


40. The auditor shall furnish the recorder of every county and 
the assessor of every district with all forms and instructions deemed 
by him necessary or proper for carrying out the provisions of this 
chapter; and shall furnish the assessors with the necessary paper, 
properly fprinted, on which to make their register of births and 
deaths. 


CHAPTER LXIV. 


OF DIVORCES. 


SEC. SEC. 
1. Certain marriages void from the time they are y 
so declared by a decree ofdiyorce or nullity. Suits for divorce, and proceedings therein. 
2. Age of consent. 5, What orders may be made by court or judge 
3. Wi hen, and what marriages celebrated in an- pending the suit, for maintenance of the 
other state in violation of first section, woman, &c. 
governed by the laws of this state. 10. When divorce for adultery not to be granted. 
4, When suit may be brought to test the validi- | 11. What decrees may be made in suits for divorce 
ty of a marriage; decree in such case; mar- | from the bond of matrimony. 


riage presumed valid until contrary shown. | 12. What, in case of divorce from bed and board. 
5. Causes of divorce from the bond of matri- | 13. When decree for separation may be revoked, 

mony 1 etc.; when, in such case, a divorce from 
/*. From bed and board. { the bond of matrimony may be granted. 

i. All marriages between a white person and a negro; all mar- 
riages which are prohibited by law on account of either of the 
parties having a former wife or husband then living; all marriages 
which are prohibited by law on account of consanguinity or affinity 
between the parties; all marriages solemnized when either of the 
parties was insane, or incapable from physical causes of entering 


into the marriage state, or under the age of consent, shall, if solemn- 


ized within this state, be void from the time they are so declared by 


a decree of divorce or nullity. 

2. The age of consent of the male shall be fourteen years, and of 
the female twelve years. 

3. If any persons resident in this state shall, in order to evade 
the law, and with an intention of returning to reside in this state, 
go into another state or country, and there intermarry in violation 
of the provisions of the first section of this chapter, and shall after- 
wards return and reside here, cohabiting as man and wife, such 
marriage shall be governed by the same law, in all respects, as if it 
had been solemnized in this state. 

4, When a marriage is supposed to be void, or any doubt. exists as 
to its validity, for any of the causes mentioned in the first section of 
this chapter, either party may institute a suit for affirming or annull- 
ing the same, and upon hearing the proofs and allegations of the 
parties, the court shall render a decree affirming or annulling the 
marriage, according to the right of the case. In every such case, 
and in every other case where the validity of a marriage is called in 
question, it shall be presumed that the marriage is valid, unless the 


contrary be clearly proven. 
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5. A divorce from the bond of matrimony may be decreed for ra. 26. 
adultery, or for natural or incurable impotency of body, existing at so I S P 
the time of entering into the matrimonial contract; where either of 
the parties is sentenced to confinement in the penitentiary, (and no 
pardon granted to the party so sentenced shall restore such party 
to his or her conjugal rights); where, prior to the marriage, either 
party, without the knowledge of the other, had been convicted of an 
infamous offense: where either party willfully abandons or deserts 
the other for three years, a divorce may be decreed to the party 
abandoned: where, at the time of marriage, the wife, without the 
knowledge of the husband, was enceinte by some person other than 
the husband, or prior to such marriage had been, without the 
knowledge of the husband, notoriously a prostitute, such divorce 
may be decreed to the husband; or where, prior to such marriage, . 
the husband, without the knowledge of the wife, had been notoriously 
‘a licentious person, such divorce may be decreed to the wife: but 
no such divorce shall be decreed if it appear that the party apply- 
ing for the same has cohabited with the other after knowledge of ` 
such conviction of an infamous offense, or has cohabited with the i 
wife after knowledge of the fact that she was enceinte or had been 
a prostitute, or has cohabited with the husband after knowledge of 
the fact that he had been notoriously a licentious person as afore- 
said. ' 

6. A divorce from bed and board may be decreed for cruel or ra. 37, 
inhuman treatment, reasonable apprehension of bodily hurt, aban- 
donment, or desertion. A charge of prostitution made by the hus- 
band against the wife, falsely, shall be deemed cruel treatment 
within the meaning of this section. 

7. The circuit court, on the chancery side thereof, shall have 14s. 
jurisdiction of suits for annulling or affirming marriages, or for 
divorces. No such suit shall be maintainable unless the parties, or one 
of them, is a resident of the state at the time of bringing thesuit. The 
suit shall be brought in the county in which the parties last 
cohabited, or, (at the option of the plaintiff,) in the county in which 
the defendant resides, if a resident of this state; but if not, then in 
the county in which the plaintiff resides. Such suit may be brought 
and prosecuted by the wife in her own name, without a next friend, 
and a decree may be rendered in the case upon the publication of 
the summons and statement as provided in chapter one hundred and 
twenty-four of this act. 

8. Such suit shall be instituted and conducted as other suits in ia. p. 531, 29. 
equity, except that the bill shall not be taken for confessed, and 
whether the defendant answer or not, the cause shall be heard 
independently of the admissions of either party, in the pleadings or 
otherwise. Costs may be awarded to either party, as equity and 
justice may require. 
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Id. 310. 9. The court in term, or the judge iu vacation, may, at any time 

4 H. & M. 507. . . 

4 Rand. 662. pending the suit, make any order that may be proper to compel the 
man to pay any sum necessary for the maintenance of the woman, 
and to enable her to carry on the suit, or to prevent him from 
imposing any restraint on her personal liberty, or to provide for the 
custody and maintenance of the minor children of the parties, 
during the pendency of the suit, or to preserve the estate of the man, 
so that it be forthcoming to meet any decree which may be made in 
the suit, or to compel him to give security to abide such decree. 

Code Va. p.531, 10. When the suit is for a divorce for adultery, the divorce shall 
not be granted if it appear that the parties voluntarily cohabited 
after the knowledge of the fact of adultery, or that it occurred 
more than five years before the institution of the suit, or that it was 
committed by the procurement or connivance of the plaintiff. 

Td. 212. 11. Upon decreeing the dissolution of a marriage, and also upon 
decreeing a divorce, whether from the bond of matrimony or from 
bed and board, the court may make such further decree as it shall 
deem expedient, concerning the estate and maintenance of the 

` parties, or either of them, and the care, custody, and maintenance 
of the minor children, and may determine with which of the parents 
the children, or any of them, may remain; and the court may, from 
time to time afterwards, on the petition of either of the parents, 
revise and alter such decree concerning the care, custody, and main- 
tenance of the children, and make a new decree concerning the 

— same, as the circumstances of the parents and the benefit of the 
children may require. 

Id. 213. 12. In granting a divorce from bed and board, the court may 
2 Gratt. 350, 2nd : e 
edition. ° decree that the parties be perpetually separated and protected in 
their persons and property. Such decree shall operate upon property 
thereafter acquired, and upon the personal rights and legal capaci- 
ties of the parties, as a decree for a divorce from the bond of matri- 
mony, except that neither party shall marry again during the life of 
the other. ` 

Code Vas p. 531, 13. When a decree for a separation forever, or for a limited 

Acts of 1861, period, shall have been pronounced in a suit for a divorce from bed 

chs? and board, it may be revoked at any time thereafter by the same 
court by which it was pronounced, under such regulations and 
restrictions as the court may impose, upon the joint application of 
the parties, and upon their producing satisfactory evidence of their 
reconciliation; and when a divorce from bed and board has been 
decreed for abandonment or desertion, and three years shall have 
elapsed from the abandonment or desertion, without such reconcilia- 
tion, the court may, upon the application of the injured party, and 
the production of satisfactory evidence, whether taken theretofore 
or in support of such application, decree a divorce from the bond 
of matrimony; provided the court shall be of opinion that such a 
decree would have been proper when the decree from bed and board 
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was pronounced had three years then elapsed and the whole evidence 
adduced upon said. application been before the court, and that no 
reconciliation is probable. 


CHAPTER LXV. -> 


OF DOWER, JOINTURE, AND CURTESY. 


SEC, SEC 
L 13. ‘Right of widow or infant heir not affected 
2. > Of what a widow shall be endowed. by judgment against husband or guardian. 
3. 14. Growing crops on dower-land Sa aaa 
4. 7 7 her death, go to her person Presenta- 
5. > Of jointure in bar of dower. tive, etc. 
6. 15. Curtesy of husband in the lands of his wife. 
7. Dower and inheritance of wife barred by | 16. When husband barred of his curtesy and 

adultery or abandonment. inheritance. 

8, What widow entitled to before dower assigned. | 17. Gross sum in payment of life estate, etc.; 
9. How dower may be assigned. annuity table. 

10. How recovered with damages. 18. Rule for computing the value thereof. 


11.) Extent of dower and damages recovered | 19. Examples. 
12. j against heirs, etc.; and against alienees, etc. 


- 1. In casés where a widow is not entitled to all the real estate of Code Va., p. 532, 
her husband under the provisions of section one, chapter seventy- É Teigh 30. 
eight of this act, she shall be endowed of one-third of all the real TN 218, 261, 
estate whereof her husband or any other to his use was, at any time ° Grett. 242. 
during the coverture, seized of an estate of inheritance, unless her 
right to such dower shall have been lawfully barred or relinquished. 

2. When a husband, or any other to his use, shall have been Code Ya. p. 532, 
entitled to a right of entry or action in any land, and his widow 
would be entitled to dower out of the same, if the husband or such 
other had recovered possession, thereof, she shall be entitled to such 
dower, although there shall have been no such recovery of possession. 

3. Where land is bona fide sold in the lifetime of a husband, to Ia. 22. 
satisfy a lien or incumbrance thereon, created by deed in which the 
wife has united, or for the purchase-money thereof, whether she has 
united therein or not, or created before the marriage, or otherwise 
paramount to the claim of the wife, she shali have no right to be 
endowed in the said land. But if a surplus of the proceeds of sale 
remain after satisfying the said lien or incumbrance, or purchase- 
money, she shall be entitled to dower in said surplus, and a court of 
equity having jurisdiction of the case may make such order as may 
seem to it proper to secure her right. 

4, If any estate, real or personal, intended to be in lieu of her 14.24 
dower, shall be conveyed or devised for the jointure of the wife, such 1E & 3123, 
conveyance or devise shall bar her dower of the real estate or the ee 
residue thereof., 7 

5. But if such conveyance or devise was before the marriage, Code Va., p. 532, 
without the assent or during the infancy of the feme, or if it was after § A 414. 
marriage, in either case the widow may, at her election, waive such ao 58; 640, 
jointure and demand her dower. And when she shall demand and 
receive her dower, the estate so conveyed or devised to her shall 


cease and determine. 
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Code Va., p. 582, 6. If a widow be lawfully deprived of her jointure, or any part 


Id. 37. 


Id. 38. 

3 Call 181. 
1 Leigh 449. 
9 Gratt. 242. 


pe Va., p. 533, 


3 a 18. 
5 Call 481. 
2 Rand. 418. 


Code Ya., p. 533, 
2 10. 


Ta. 3 11. 


2 Rob. 507. 


thereof, she shall be endowed of so much of the real estate whereof, 
but for said jointure, shẹ would have been dowable, as is equal in 
-value to that of which she was deprived. ; 2 

7. If a wife, of her own free will, leave her husband, and live in 
adultery, she shall be barred of her dower, and of her inheritance 
in his estate, unless her husband be afterwards reconciled to her and 
suffer her to live with him. Or, if she voluntarily leave her hus- 
band, without cause such as would entitle her to a divorce from the 
bond of matrimony or from bed and board, and without such cause 
and of her own free will, be living separate and apart from him at 
the time of his death, she shall be barred of her dower, and of her 
_said inheritance. 

8. Until her dower is assigned, the widow shall be entitled to 
demand of the heirs or devisees one-third part of the issues and 
profits of the other real estate which was devised or descended to 
them, of which she is dowable; and in the meantime may hold, 
occupy, and enjoy the mansion house and curtilage, without charge; 
and if deprived thereof may, on complaint of unlawful entry or 
detainer, recover the posession, with damages for the time she was so 
deprived. 

9. Dower may be assigned as at common law; or upon the motion 
of the widow, or the heirs or devisees, or any of them, the circuit 
court of the county in which the will of the husband is admitted to 
record, or administration of his estate is granted, may, upon reason- 
able notice to the other parties interested, or such of them as may 
be in the county, appoint commissioners, by whom the dower may 
be assigned, and the assignment, when confirmed by the court, shall 
have the same effect as if made by the heir at common law. But 
nothing herein contained shall be construed to take away or affect 
the jurisdiction which courts of chancery now exercise over the 
subject of dower. 

10. A widow having a right of dower in any real estate may 
recover the said dower, and damages for its being withheld, by such 
remedy at law as would lie on behalf of a tenant for life having a 
right of entry, or by a bill in equity where the case is such that a 
bill would now le for such dower. 

11. In every such case a recovery of dower in such real estate in 
kind shall be of a third of the estate as it is when the recovery is 
had. Against the heirs or devisees of the husband, or their assigns, 
the damages shall be for such time after the husband’s death as they 
have withheld the dower, not exceeding five years before the suit is 
commenced. Against one claiming under an alienation by the hus- 
band, or under a sale made by the judgment or decree of a court in 
his lifetime, the damages shall be from the commencement of the 
suit against such claimant. In either case they shall be to the time 
of the recovery. And if after suit brought, the widow or the tenant 
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die before such recovery of damages, the same may be recovered by 
her personal represėntative, or against his. 

12. The two preceding sections are -subject to this qualification, Code Va. p. 533, 
that any person claiming , under an alienation made by the husband A Call 483. 
or under a sale made in pursuance of the judgment or decree of a j 
court, in his life time, may pay to the widow, during her life, lawful 
interest from the time the demand is made upon him by the widow, 
or her agent, for her dower in the lands, on one-third of the value 
thereof at the time of such alienation or sale, or he may pay her a 
gross sum in lieu thereof, to he computed upon the principle herein- 
after provided; and in either case the payment so made shall be a 
full discharge and satisfaction of the claim of the widow for dower in 
the real estate so aliened or sold. 

13. No widow shall be precluded from her dower by r reason of the Code Va., p. 533, 
real estate whereof she claims dower having been recovered from 
her husband by a judgment rendered by default or collusion, if she 
would have been entitled to dower therein, had there been.no such 
judgment. Nor shall any heir who was under the age of twenty-one 
at the time dower was assigned to the widow, out of the lands of 
his ancestor, by his guardian, or by judgment by default or collusion 
- against such guardian, be precluded from recovering the seizin of 
his ancestor from such widow, unless she show herself entitled to 
such dower. i 

14. Crops growing on the dower land of a widow at the time of 14.214, 
her death may be bequeathed by her, and shall go to her personal 
representative, in like manner as crops growing on any other land 


held for life. l 
Curtesy of the husband in the real estate of his wife. 


15. If a married woman die, seized of an estate of inheritance in 
lands, her husband, if he be not entitled to the whole thereof under 
the provisions of section one of chapter seventy-eight of this act, 
shall be tenant by the curtesy in the one-third part thereof, except 
as provided in the next section. 

16. If any estate, real or personal, be delivered by the wife to the 
husband in lieu of his curtesy, and he accept the same, ke shall be 
barred of his curtesy in the residue thereof. And if a husband, of 
his own free will, leave his wife, except for cause such as would 
entitle him to a divorce from the bond of matrimony or from bed 
and board, he shall be barred of his curtesy, and of his inheritance 
in her estate, unless she afterwards become reconciled to and live 
with him as his wife. 


Gross sum in payment of life estate; how ascertained. 


17. When~a party as tenant for life, or by the curtesy, or in 
dower, is entitled to the annual interest on a sum of money, or is 
entitled to the use of any estate, or a part thereof, and is willing to 


ae 
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accept a gross sum in lieu thereof, or the party liable for such inter- 
est, or affected by such claim, has the right to pay a gross sum in 
lieu thereof, or if the court in any legal proceeding decree a gross 
sum to be paid in lieu thereof, the same shall be estimated according 
to the then value of an annuity of six per cent on the principal sum, 
during the probable life of such person, according to the following 
table: 
Annuity table. 


See N. Y. Codeof A table showing the value of an annuity of one dollar, at six per 
Procedure, p.904, fe 


ee cent, on a single life, at any age from one year to ninety-four, inclu- 
sive: 

| #2 {| 1 oe T | &B 1 AD ms 

jj Sen i am ! Be 1 Beg | Dem 

4 = Z ; a Z ~ an a À A = i Ti = 

BG ae, BE | #8 a 
AGE S24 AGE. | $24 : AGE. $2.4 AGE. | Sg a AGE. SgS a 
oe It pee od oes LOR wos 
"PRP ° | SP p eae | SEE EE 
© Sg + 3a o. s32 | $32 33.8 

z bo ee | 2 z 
1 | 10107 20 | 12308 | 39 10 819 58 | 8173 77 3.952 
2 ILT24 | 21 12829 | 40 10.705 59 7.999 78 3,742 
3 12.348 22 12.265 | 41 10.589 60 7.820 79 3.514 
4 12.769 23 12.200 42 10.473 6l | 7.687 80 3.281 
5 12.962 24 12.132 43 10.356 62 7.449 81 3.156 
6 13.156 | 25 T2063 | 44 10.235 63 | 7.253 82 2,926 
T 13.275 26 | IL992 | 45 10.110 64 7.052 83 2.713 
8 13.337 27 ILII | 46 9.980 65 | 6.841 84 2.551 
9 | 13.835 28 11.841 | 47 9.846 66 6.625 85 2.402 
10 13.285 29 11.763 | 48 9,707 e7 | 6.405 86 2.266 
1i 13,212 30 11.682 49 9.563 68 | 6.179 87 2.188 
12 13.130 31 11.598 50 9.417 69 5.949 88 2.031. 
13 13.044 | 32 11.512 51 9.273 70 5.716 89 1.882 
I4 12.953 33 11.423 52 9.129 71 5.479 90 1.689 
15 12 857 34 11.331 53 8.980 72 5.241 ot 1.422 
~ 16 | 12.755 35 11.236 | 54 8.827 73 £781 92 1.136 
17 | 12655 | 36 11.137 55 8.670 | 74 4.565 93 0.806 
18 12.562 37 11.035 56 8.509 75 4.354 | 94 0.518 
19 | 12.477 33 10.929 | +57 8.343 76 4.154 


Rule for computing the value of the life estate or annuity. 


18. Calculate the interest at six per cent- upon the sum to the 
income of which, or upon the value of the property to the use of 
which, the person is entitled. Multiply this interest by the number of 
years’ purchase set opposite the person’s age in the table, and the pro- 
duct is the gross value of the life-estate of such person therein. 


Examples, 


19. Suppose a person whose age is fifty is tenant for life in the 
whole of an estate worth nine thousand dollars. The annual interest 
on that sum at six per cent is five hundred and forty dollars. 
The number of years’ purchase which an annuity of one dollar is 
worth at the age of fifty, as appears by the table, is nine years and 
four hundred and seventeen one thousand parts of a year, which 
multiplied by five hundred and forty dollars, the value of one year, 
gives five thousand and eighty-five dollars and eighteen cents as the 

~ gross value of such life estate in the premises or the proceeds thereof. 
Then suppose a widow whose age is fifty is entitled to dower in real 
estate worth nine thousand dollars. Interest on three thousand dol- 


~ 
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lars, the third part thereof, for one year is one hundred-and eighty 
dollars, which multiplied as before gives one thousand six hundred 
and ninety-five dollars and six cents as the gross value of such dower. 


CHAPTER LXVI. 


OF THE SEPARATE PROPERTY AND RIGHTS OF MARRIED WOMEN.* 


SEC. 

1. Separate property of married woman, here- | 8. May deposit money in her own name, and 
tofore conveyed, to remain such, etc. receipt therefor when paid. Payments to 

2. Property of female hereafter marrying to be | her valid, etc. : 
her sole and separate property, etc. | 9, May be stockholder in incorporated com- 


SEO. 


3. A married woman may take by inheritance, pany, etc.; whenand how she may vote at 
gift, grant, devise, or bequest, &c., and hold elections of directors, ete. 
to her sole and separate use, and convey | 10. Action may be maintained against husband 
and devise real and personal property, etc. and wife jointly for the debt of the wife 


Property not liable for debts of husband. | before marriage, but execution must issue 

Husband must join in deed of conyey- ; against the property of the wife only. 

ance, etc. 11. If husband acquires the separate property of 
4. Property held by trustee, how conveyed to the wife, heis liable for her debts contracted 

married woman, etc. before marriage to the extent of the value 
5. Married woman may insure the life of her of the property so received, 


husband, etc.; amount of premium, etc, | 12. How a married woman may sue and be sued. 


limited. 18. Married woman living separate and apart 
6. To whom amoun of insurance may be made from her husband may carry on trade or 

payable. business, and stock, property, profits, etc., 
7. Married woman may obtain patent right, and to þe her sole and separate property. 


hold the same as separate property, etc. 


1. All real and personal property heretofore conveyed directly to 
a married woman, or to a trustee for her use, by any person other 
than her husband, as her sole and separate property, and the rents, 
issues, and profits thereof shall be and remain her sole and separate 
property, as if she were a single woman; and the same shall in no 
way be subject to the control of her husband, or liable for his debts. 

2. The real and personal property of any female who may here- 
after marry, and which she shall own at the time of marriage, and 
the rents, issues, and profits` thereof, shall not be subject to the dis- 


* See Rev. Statutes of New York, yol. 3, pages 239 to 241, sections 75 to 80, 81 to 86; p. 509, ĝ 114, 
and laws of New York, 1860, ch. 90, from which this chapter is mainly taken. 

It is a settled rule of law that when one state adopts a statute of another state or country, it also 
adopts the judicial construction of that statute in the state from which it is taken, up to the time 
of its adoption. The following decisions of the courts of New York are, therefore, referred to as 
authority ìn this state : L 

1. WHEN AND HOW THE SEPARATE ESTATE OF A MARRIED WOMAN IS CHARGED WITH THE PAYMENT 
OF HER DEBTS.—To charge the separate estate of a married woman with the payment of a debt, it 
must be contracted for the benefit of that estate, or there must be a contract, express or implied, 
that such estate shall be liable for the payment thereof. Colvin vs. Currier, 22 Barbour, 871; Bass 
vs. Bean, 16 Howard, 93; Dickerman vs. Abrahams, 2 Barbour 551; Owen vs. Cawley, 13 Abbott, 
13; 36 Barbour 52 ;'Ledeliey vs, Powers, 25 Howard, 240; Palen vs. Lent, 5 Bosworth, 714; Philips 
vs. Hagadorn, 12 Howard, 17. The mere fact that the seller of the goods, at the time of the sale, 
knew the wife had a separate estate, and that the credit was given on that account, is not sufficient 
to render the separate estate liable for the payment of the debt. Ibid. The fact that a married 
woman contracted a debt as the surety of her husband, is not even PRIMA FACIE evidence of an intent 
to charge her separate estate. Wanderheyden vs. Mallory, 1 Comstock, 452; Yale vs. Dederer, 18 
N. Y. 265; 17 Howard, 165; 22 N. Y., 450; 20 Howard, 242; Goodall vs. McAdam, 14 Howard, 
385; Goelet vs. Gori, 31 Barbour, 314. The note or other written contract of a married woman not 
executed or made in relation to a trade or business carried on by her, (which she càn only do when 
living sepxrate and apart from her husband. See section 18.) or in relation to her separate estate, 
is absolutely void, and furnishes no cause of action against her further than its contents show an 
intention to charge her separate estate. Philips vs. Hagadorn, 12 Howard, 17; Cobint vs. St. John, 
id. 333; Coon vs. Brook, 21 Barbour, 549; Steenburgh vs. Hoffman, 15 Barbour, 28; Van Allen vs, 
Humphrey, Id. 558. (And see Bulpin vs. Clarke, 17 Vesey, 365; Field vs. Sprowle, 4 Russ. 112; 
Master vs. Fuller, 4 Bro. ©. C., 19.) : 

2. PROCEEDINGS To ENFORCE THE PAYMENT OF A DEBT OUT OF THE SEPARATE ESTATE OF A MARRIED 
WoOMAN.—A claim against the separate estate of a married woman can only be enforced in a court of ` 
equity ; and the judgment is in rem, and not in personam.—Coon vs. Brook, 21 Barbour, 549; Dick- 
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posal of her husband, nor be liable for his debts, and shall be and 
continue her sole and separate property, as if she were a single 
woman. 

3. Any married woman may take by inheritance, or by gift, grant, 
devise, or bequest, from any person other than her husband, and hold 
to her sole and separate use, and convey and devise, real and personal 
property and any interest or estate therein, and the rents, issues, and 
profits thereof, in the same manner and with like effect as if she 
were unmarried, and the same shall not be subject to the disposal of 
her husband, nor be liable for his debts. Provided, that no married 
woman, unless she is living separate and apart from her husband, 
shall sell and convey her real estate, unless her husband joins in the 
deed or other writing by which the same is sold or conveyed. 

4, Any person holding or who may hereafter hold, as trustee for 

“any married woman, any real or personal estate or other property, 
under any deed of conveyance or otherwise, on the written request 
of such married woman, accompanied by a certificate of a judge of 
the circuit court of the county wherein the property is situated that 
he has examined the condition and situation of the property, and 
made due inquiry into the capacity of such married woman to man- 
age and control the same, may convey to such married woman, by 
deed or otherwise, all or any portion of said property, or the rents, 
issues, or profits thereof, for her sole and separate use and benefit. 


Acts of 1866, p. 5. It shall be lawful for any married woman, by herself, and in 


73, ch. 76. 


her name, or in the name of any third person, with her assent, as her 
trustee, to cause to be insured for her sole use the life of her husband 
for any definite.period, or for the term of his natural life; and in 
case of her surviving her husband, the sum or net amount of the 
insurance becoming due and payable by the terms of the insurance, 
shall be payable to her to and for her own use, free from the claims 
of the representatives of her husband or of any of his creditors ; but 
such exemption shall not apply where the amount of premium 
annually paid out of the funds or property of the husband shall 
exceed one hundred and fifty dollars. 


erman ys. Abrahams, Id. 551; Id. 292; Cobine vs. St. John, 12 Howard, 333. See, also, 3 Sandford’s 
Chancery R.109; 1 Comstock, 462; 1 Tucker’s Commentaries, page 114, and cases cited. In all 
cases of a decree against a married woman for the payment of a debt, it should be expressly stated 
therein that the amount is to be collected out of her separate estate, and not otherwise.—Baldwin 
vs. Kimmel, 16 Abbot, 353. The creditor, by virtue of his decree, can only reach the property she 
owned at the time she contracted the debt, and not that afterwards acquired.—12 Howard, 336. In 


_ a suit to charge the separate property of a married woman with a debt contracted by her during 


coyerture, the bill should show the nature of the debt; and if it was evidenced by a promissory 
note or bond, the consideration thereof, and that she had a separate estate at the time the debt was 
contracted; of what it consisted, and its situation and value, and that she made, or intended to 
make, the debt a charge or lien on such separate estate at the time she contracted it; and the 
prayer of the bill should be that such separate estate be charged with and applied to the payment 
of the debt, and that a receiver (or commissioner) be appointed to take possession of the estate, and 
sell the same, so far-as necessary, for the payment of the debt and the costs of the suit.—Cobine vs. 
St. John, 12 Howard, 336; Sexton vs. Fleet, 6 Abbot, 8; 15 Howard, 106; Palen vs. Lent, 5 Bos- 
worth, 715; Howland vs. Fort Edward Paper Mill Company, 8 Howard, 105; Francis vs. Ross, 17 
Howard, 561. A justice has no jurisdiction of such a suit—-Chapman vs. Lemon, 11 Howard, 235 ; 
Coon vs. Brook; 21 Barbour, 553. 

Upon the general subject of the separate estate ofa married woman, see 1 Tucker’s Commentaries, 
book Ist, chap. 9, pages 114 to 117, inclusive, and cases cited: Woodson’s trustee vs. Perkins, 5 
Gratt., 345; Hume vs. Hord et al., Id. 374; Healy et al. vs. Rowan et al., Id. 414; Brown vs. George, 
6 Gratt., 424; Lewis et al. vs. Caperton’s executor et al., 8 Gratt. 148; Glazebrook’s adm’r vs. Rag- 
land's adm’r, Id. 3832; Charles vs. Charles, Id. 486; Johnson ys. Zane’s trustees et al., 11 Gratt., 552. 
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6. The” amount of the insurance may be made ERTA in case of d. 
the death of the wife before the decease of her husband, to his or 
her children for their use, as shall be provided in the policy of insur- 
ance, and to their guardian if under age. 

T. Every married woman, being a resident of this state, who shall 
receive a patent for her own invention pursuant to the laws of the 
United States, may hold and enjoy the same, and all the. proceeds, 
benefits and profits thereof, and of such invention, to her own and 
separate use, free and independent of her husband and his creditors; 
and may transfer and dispose thereof, and in every respect perform 
all acts in relation thereto, in the same manner as if she were unmar- 
ried. 

8. When any deposit shall be made in any bank or institution, by 
any female, being or hereafter becoming á- married woman, of her 
own money, in her own name, it shall be proper for the officers of 
such bank or institution to pay such depositor such sum as may be 
due such female, and the receipts or acquittances of such depositor 
shall be a sufficient legal discharge to the said bank or institution 
therefor. zs 

9. It shall be lawful for any married woman, being a stockholder 
of any bank, insurance company, (other than mutual fire insurance 
companies), manufacturing company or other institution incorpo- 
rated under the laws of this state, to vote at any election for direc- 
tors and trustees by proxy or otherwise, in such company of which 
she may be a stockholder. 

10. An action may be maintained against the husband and wife 
jointly for any debt of the wife contracted before marriage, but the 
execution on any judgment in such action shall issue against, and 
such judgment shall bind, the separate estate and property of the 
wife only, and not that of the husband. 

11. Any husband who may hereafter acquire the separate prop- 
erty of his wife, or any portion thereof, by any antenuptial -contract 
or otherwise, shall be liable for the debts of his wife, contracted 
before marriage, to the extent only of the property so acquired. 


How a married woman may sue and be sued. 


12. A married woman may sue and þe sued without joining her 
husband in the following cases. 

I. Where the action concerns her separate property. 

II. Where the action is between herself and husband. 

ITI. Where she is living separate and apart from her husband. 

And in no case need she prosecute or defend by guardian or next 
friend. 

13. A married woman living separate and apart from her hus- 
band may, in her own name, carry on any trade or business; and 
the stock and property used in such trade, and the issues and profits 
thereof, together with her own earnings, realized from such trade or 
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business, or otherwise, shall be her sole and separate property, and 
shall not be subject to the control of her husband nor liable for his 
debts. 


CHAPTER LXVII. 
OF THE DUTIES OF SURVEYORS.* 


SEC. SEC. 
1. Surveyor to execute order of survey, etc. | 2. Survey to be by magnetic meridian and 
Penalty for failure. horizontal measurement. 


Code Va, p. 535 1. Every surveyor shall promptly and faithfully execute any order 
i of survey made by any court, of lands lying in his county, and 
make due return of a true plat and certificate thereof; and if he 
fail to do so, he shall forfeit fifty dollars to the pay injured by such 

failure. 

Id. 9. 2. When any surveyor is required to survey lands which have 
been surveyed before, he shall make such survey by the magnetic 
meridian, but shall also return and certify in his plat the degree of 
the variation of the magnetic needle from the true meridian, at the 
time of the re-survey; and also (if the same can be done) the degree 
of such variation at the time of the original survey; and every sur- 
vey, whether original or not, shall be made by horizontal meas- 
urement, 


CHAPTER LXVIII. 


OF GRANTS AND THE REPEAL OF PATENTS. 


SEC. SEG. 
1, Reservation of private rights and interests in | 5. Affidavit required to authorize grant to 
land derived under the laws = aA etc. issue. ~ 
2. No entries of lands to be hereafter made. ; 23 
3. Entries on lands prior to the twentieth day | to Betas a grants to be issued; index 
of June, eighteen hundred and sixty-three, | 9. pt 
to be surveyed; plats and certificates of | 10. Fees of secretary of the state. 
surveys, etc., to i earn to et of oe When to be paid and when not. 
the state before the ninth day of December, 
eighteen hundred and seventy-five, and re- E 13. 3, } Proceedings t to repeal patents. 
ceipt may be demanded therefor, 14. Caveats now pending in courts. 
4. Secretary not to receive into his office any 
plat and certificate which comprehends the | 
rights of others; such survey void. i 


Reservation of private rights and interests in land. 


' Const. art. ix,ĝ1. 1, All private rights and interests in lands in this state, derived 
from or under the laws of the state of Virginia, prior to the twen- 
tieth day of June, eighteen hundred and sixty-three, shall remain 
valid and secure, and be determined by the laws in force in the state 
of Virginia on that day. 

1d. 32. 2. No entry on lands, in this state, shall hereafter be made. 


Election of surveyors provided for, Const. Art. VIL sec.5; ante, ch. 3, sec. 2. Term of office, 
Const. Art. VIL sec. 5; ante, ch, 3, sec. 2; ch. 7, sec. 1, 2. Vacancy, how filled, ch. 4, sec. d. 
Contested election, ch. 6, sec. 1. Residence, ch. 7, sec. 3. Removal from office, ch. 7, sec. 
Deputies, ch. 7, sec. 11, 12,18. Oath of office, ch. 9. Official bond, ch. 10. 
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3, All entries on lands in this state, made before the twentieth day 2 Acts of 1863, p- 
of June, eighteen hundred and sixty-three, under the provisions of 1866,9- 11, ch. 14. 
the laws in force on that day, and which have not heretofore been PENADES 
surveyed, shall be suryeyed according to the laws in force on the 
day before this act takes effect. And all plats and certificates of 
such surveys, whether heretofore or hereafter made; plats and certifi- 
cates of all other surveys in force on said twentieth day of June, 
eighteen hundred and sixty-three, and copies of all plats and certifi- 
cates of surveys heretofore filed in the land office at Richmond, on 
which no grants have been issued and delivered to the parties enti- 
tled to the same, shall, before the ninth day of December, eighteen 
hundred and seventy-five, be returned by those for whom the sur- 
veys are made, to the secretary of the state, and they may demand 
from him a receipt for the same. 


Plats and certificates not to be received nor grants issued in certain cases. 


4. The secretary of the state shall not receive into his office any Code Ya., p. 542, 
plat and certificate of survey which evidently comprehends the á Rand. 365. 
rights of any other than him for whom such survey is made, not- 
withstanding any deductions or reservations. And every such sur- 
vey shall be void. 

5. The said secretary shall not issue any grant for land upon any Code Fa., p, 542, 
survey heretofore or hereafter made, unless there be endorsed on 7" 
such survey an affidavit of the person applying for such grant, that 
he verily believes that the land embraced in the survey has not been 
previously appropriated, or that it was, at the time of the entry 
thereof, liable to entry, or that he has bona fide title or claim to 
such land, and desires by a new grant to perfect or quit his title or 
claim thereto; but upon the making of the affidavit, in either of the 
forms aforesaid, the secretary may issue a grant upon such survey. 


When and how grants to be issued. 


6. Within not less than six nor more than nine months after the ta p. 543, 2 52. 
right to a grant is complete under the provisions of this chapter, the $m°,% 1868, p. 
secretary of the state shall cause to be made out to the party having + Eu T 
the right to the same, a grant for the land described in such survey 2 Mmt 2r, 
or copies of surveys, to the following effect: “A. B., governor of the ê unt 233. 


state of West Virginia, to all to whom these presents shall come, ail 
greeting: Know ye, that in consideration of the sum of here- 
tofore paid by into the treasury of the commonwealth of Vir- 
ginia, there is granted, by the state of West Virginia unto the said 
a certain tract or parcel of land, containing acres, 
lying in the county of , etc., (describing the bounds of the 
land and the date of the survey,) with its appurtenances, to the said 
and his heirs forever. In testimony whereof, the said A. B., 
governor as aforesaid, has set his hand, and caused the lesser seal of 
the state to be affixed hereunto, at , on the — day of 


in the year——, and of the state the ——. A. B.” 


? 
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Acts of 1863, 3 5. 


Code Va. p. 544. 
2 53, 


Id. 2 54 ~ 
Td. 3 55. 
Id. p. 251, 2 2. 


Acts of 1863, p. 
243, 3 6. 

1868, p. 5, ch. 5, 
2 2. 


a“ 


Code Va., p, 251, 
yee of 1863, p. 
243, 

18%, p. ë, 5, ch. 5, 
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7. The secretary shall deliver such grant to the governor, by 


' whom it shall be signed, and sealed with the lesser seal of the state, 


and returned to the secretary, who shall record and index the said 
grant, and the plat and certificate of survey on which it is founded, 
ina well bound book provided for the purpose, at the public charge. 
The secretary shall certify the grant to have been recorded, and 


then deliver it to the party to whom it is made, or his order, or to 


the bearer of the receipt given by him for the plat and certificate of 
the survey on which such grant is founded. 

8. When the grant is made to the heirs or assigns of any person 
claiming under any warrant, the material circumstances of the title 
shall be inserted in such grant. 

9. The secretary shall keep a separate index for each county, of 
all grants that have issued, or may hereafter issue, from his office for 
land in this state. ° 

Fees of the secretary of the state. 


10. For services rendered by the secretary, under the provisions 
of this chapter, in completing the grants, he shall be entitled to the 
following fees: 

For receiving a plat and certificate, and giving a receipt for 

the same, - - - - - - $0 25 

For recording the same, if there be no assignment thereon, 


and there be not more than ten courses, - - 0 50 
For any course above ten, - - - - 0 05 
For every transfer of a surveyor’s certificate, - - . 1 60 
For issuing and recording a grant, if the quantity therein ex- 

ceed not one hundred acres, - - - - 1 75 
For every fifty acres exceeding that quantity, if there are not 

more than ten courses, - - - - - 0 10 
For every course above ten, - - - - 0 05 


For a search for anything, and reading the same, if within 
the time of ten years (to be mentioned by the applicant), 0 25 


For every ten years more than the first, - - - 0 25 
For a copy of a grant whore the same does not exceed four 

hundred words, - - - - - - 100 
For every thirty words thereafter, - - - 0 05 
For a copy of a plat and certificate of survey, where the same 

does not exceed ten courses, - - - - 0 75 
For every course thereafter, - - - - 0 05 
For every~copy or certificate, for which there is no specified 

fee, if the same does not exceed two hundred words, - 0 30 
And for every thirty words thereafter, - - - 0 05 


11. On receiving each survey or plat and certificate, or copies 
thereof, into the office of the secretary of the state, the fees that will 
accrue on the same, including the fees for issuing the grant there- 
upon, shall be paid. But in all cases in which plats and certificates 
of surveys have been returned to the land office at Richmond, and 
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all the fees paid, the secretary shall not charge or receive any 
further fees. 
Proceedings to repeat patents. 


12. The state or any other party desiring to repeal, in whole or in Code Va, p. 545, 
part, any grant of land in this state, heretofore or hereafter issued, 6 Rend, 206. 
because it was obtained by fraud, or issued contrary to law, or to the 1 Rob. 308. 
prejudice of such party’s equitable right, may file a bill in equity 
for that purpose in the circuit court of the county in which the 
land, or some part thereof, may lie, exhibiting with the bill a cer- 
tified copy of the patent, and making all proper parties. And the 
proceedings thereupon shall be as in other suits in equity; and on 
the final hearing the court shall make such decree as law and equity 
may require. 

13. Any decree for such repeal, in whole or in part, shall be cer- Code Va., p. 545, 
tified to the secretary of the state, and the substance thereof entered 
by him in the margin of the original record of such grant, if the 
same issued from his office. 


Caveats now pending in courts. 


14. All caveats pending in any court of this state when this act Acts of 1863, p. 
, , 242, 3 2, 3. 
takes effect; shall be proceeded in according to, and be governed by, 
the laws in force on the day previous thereto. 


CHAPTER. LXIX. - 


OF ESCHEATS, AND PROPERTY FORFEITED TO THE STATE, OR 
DERELICT. 


SEC. 
EN "Escheators; how appointed ; their bond. 


. Duty of assessors. 
How and when inquest held. 


Attendance of jurors; fine for failure; in- 
quest to be returned and recorded. 


How land escheated may be claimed by any 
person, and proceedings thereon. 


How land disposed of pending claim, or till 
sold. 

Returns to be made by the clerk of the cir- 
cuit court and escheator to governor and 
secretary of state. 


Duty of secretary and governor thereon. 
16. Eschoator not to sell in case of treaty allow- 


je PB ogse seeps 


13. 


20} If sale on credit, duty of escheator. 


21. Penalties on escheator for neglect of duty, etc. 

22. When grant to issue where sale is made on 
credit. 

23. Fees, etc, of escheator and prosecuting at- 
torney. 

24. Estate held in trust not escheated by alien- 

» age of trustee. 

25. Rights of tenants of escheated land and 

creditors of alien protected; how claims 

26. of creditors asserted. 

27. Escheator to defend on behalf of the state. 

28, Property forfeited to state; how sold. 


| Proceedings to recover derelict property for 
ae f the state. 


32, When money paid into the treasury from 
escheats, etc,, may be recovered. 


Where t sale is is for cash, when grant to issue; 
when new sale ordered. 


Escheators appointed. 


“1, The governor shall appoint one escheator for each county, who code Va, p. 646, 
shall execute, and file in the office of the secretary of the state, a ĉl, 2, 
bond in the penalty of one thousand dollars, and who shall continue 
in office until his successor is appointed and qualified. He may be 
removed by the governor for misconduct, incapacity, or neglect of 


official duty. 
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Proceedings to escheat lands. 


Id. 23. 2. Each assessor shall annually, in September, furnish to the 
escheator of his county a list of all lands within his district, of 
which any person shall have died seized of an estate of inheritance, 
intestate, and without any known heir, or to which no person is 
known by him to be entitled; but no land shall be liable to escheat 
whish for twenty years has been in the actual possession of the per- 
son claiming the same, or those under whom he holds, and upon 
which taxes have been paid within that time. 

a 3. On receiving such list, or upon information from any person in 
writing and under oath, the escheator shall proceed to hold his 
inquest to determine whether any land mentioned in said list has 
escheated to the state. He shall give notice of the time of taking 
such inquest, by advertisement at the door of the court house, for 
thirty days, including a court day. 

Td. 3 5. 4, For his inquest there shall be summoned and sehun by the 
sheriff of the county, sixteen freeholders, of whom at least twelve 
shall be impaneled as jurors. They shall meet at the court house 
and sit in public, and may be adjourned by the escheator from day 
to day. Every person shall be suffered to give evidence openly in 
the presence of the jurors. 

` Id. p. 547, 2 6. 5. If any person, summoned or adjourned as a juror, fail to attend 
according to the summons or adjournment, the escheator shall return 
the fact to the next circuit court of the county in which the land 
that is the subject of the inquisition may lie; which court may fine 
such person not exceeding fifty dollars. 

Id. 27. 6. When the inquest is ended and a verdict concurred in by the 

PERE jurors impaneled, or twelve of them, it shall be signed by those so 
concurring and by the escheator; and he shall, within thirty days, 
return it to the clerk of the said circuit court, who shall, within 

-- thirty days after receiving it, deliver a copy thereof to the recorder 
of the county, who shall record the same. 

Code Va, p. 547, 7. When the verdict on such inquest is for the state, any person 

6 Leigh 512. claiming any interest in the lands, whether legal or equitable, may, 
before the sale thereof, petition the said circuit court for redress. To 

-such petition the escheator shall be a defendant. He shall file an 
answer stating the objections to the claim. And the cause shall be 
heard without any unnecessary delays, upon the petition, answer, and 
the evidence. g 

Code Va., p. 547, 8. The court may cause a jury to be impaneled to ascertain any 

: facts which may be disputed; and, if it see fit, may set aside the 
verdict, and have a new jury impaneled. Its decision shall be 
such as the rights of the petitioner may require. 

Td. 2 10, 9. If witnesses be sworn before the court or jury, and either party 
require it, the court shall certify what facts were proved by such wit- 
‘nesses, and such certificate shall be a part of the record. 

Id. g11, 10. Pending the petition, the court may commit the lands, or any 
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part thereof, to the claimant, on his giving bond with good security 

to pay the state the rents and pioni of the- ‘same, if the right be 
found for the state. 

11. If not so committed, the lands shall remain in the hands of 1a. 12. 

the escheator, or be leased by him to some other, until a year after 

the publication hereinafter directed, and afterwards, if directed by 

the court, until the same be sold; and the said escheator shall be 
answerable, (as the right may be determined), to the claimant, or to 

the state, for the rents and profits thereof, and the same shall be 

kept free from waste and destruction. 


w 


Proceedings for sale of land, and payment of proceeds into treasury. 


12. The clerk of each circuit court to which any inquisition is 14 218. 
returned shall certify to the governor, within sixty days after the 
end of a year from the date of such inquisition, whether any claim 
by petition has been made; and if such claim be made, he shall 
certify the decision thereon, within sixty days after such decision. 

13. Every escheator shall, within sixty days after inquisition 1421 
found on behalf of the state, transmit to the secretary of the state 
a certificate showing the number of tracts or lots escheated thereby, 
the reputed quantity of each parcel, the county in which it lies, 
and the names of the persons found to have died seized thereof, or 
from whom the said land escheated. 

14. The secretary of the state shall cause the contents of such cer- Id. p.548, 315. 
tificate to be published six weeks in some newspaper printed in the 
county in which the seat of government may be, and shall lay before 
the governor a copy of such certificate. 

15. On receipt of such certificate, and of proof of the publication Ia. 216. 
thereof, as aforesaid, if claim has not been made as aforesaid, or, if 
made, has been decided in favor of the state, the governor shall order 
the escheated land to be sold, upon such terms, and at such time, 
not less than twelve months after such publication, and at such 
place within the county wherein the lands lie,as he may think 
proper. The order of sale shall be delivered to the auditor, to be 
transmitted to the escheator, who shall proceed to sell according to 
such order. 

16. When under any treaty now in force between the United Ia. 317. 
States and any foreign country, time is allowed a citizen or subject 
of such country to sell said lands, the escheator shall not sell the 
same until after the expiration of the time so allowed. 

17. When the escheator sells for cash, he shall certify the purchase 74 449, 
and the price to the secretary of the state, and upon payment being 
made into the treasury of the price, and to the escheator of the 
expenses of the inquest and sale, a grant from the state shall issue 
for the lands so sold: 

18. If the purchaser, when the sale is for cash, do not pay the qa 919, 
purchase money into the treasury within a reasonable time, the gov- 
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Td. 3 20. 


Td. 3 21. 


Td, 3 22. 


Id. p. 549, 2 23. 


Td. 3 24. 


Id. 325. 

5 Munf. 117, 160 
6 Munf. 305. 

3 Leigh 492., 


Code Ya., p. 549, 
2 26. 


Id. 3 27. 
4 Leigh 236, 
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ernor may, in his discretion, rescind the contract and order a new 
sale. 

19. If the sale be upon credit, in whole or in part, the escheator 
shall receive the cash payment, and take bonds and other securities, 
pursuant to the order of sale, payable to the state, and forthwith 
return such bonds and securities to the auditor. 

20, Every escheator shall, within sixty days after receiving any 
such order of sale, and every sixty days thereafter, report to,the 
auditor his proceedings under the same, and account with him for, 
and pay into the treasury, the proceeds of any such sale, and any 
rents and profits received by him. 

21. If any escheator fail to report to and account with the auditor, 
or fail to pay into the treasury the proceeds of any sale made by 
him, or any such rents and profits,in the manner and within the 
time prescribed by law, he shall be fined not exceeding two hundred 
dollars for every sixty days such failure shall continue. And if any 
escheator fail to perform any other duty required of him by this 
chapter, for the failure of which no specific penalty is provided, he 


Shall be fined therefor not exceeding fifty dollars. Any action or 


motion for any fine under this chapter may be instituted or made, 
at the discretion of the auditor, in the circuit court of the county in 
which the seat of government may be, after thirty days’ notice in 
the ease of such motion. 

22. When the purchase money shall have been fully paid, accord- 
ing to law, and not before, a grant shall be issued by the governor 
for the lands so sold, to the purchaser, or his heirs or assigns. 

23. The escheator shall have a commission of ten per centum on 
all proceeds of sales made by him of escheated lands, which are paid 
to him or into the treasury. For each inquest taken by him, the 
escheator shall be paid ten dollars, out of any money in the treasury 
belonging to the school fund. The prosecuting attorney of the’ 
county, for attending such inquest, shall also be paid a fee of ten 
dollars out of the same fund. 


Trust estate not to be escheated by reason of trustee being an alien. 


24, Estate vested in a person merely by way of mortgage or trust, 
‘shall not escheat or be forfeited to the state by reason of the mort- 
gagee or trustee being an alien, or dying without heirs; but any 
equitable title to lands shall escheat or be forfeited, so far as it 
would, if the person having the equitable had the legal title. 


Tenant of escheated land, ete., and creditors of alien provided for. 


25. If any person holds any escheated land for a term of years, 
or has right to any rent or other profit out of the same, he shall hold 
and enjoy his lease, rent, or other profit, whether the same be found 
in the inguisition or not. 


26. If any debt of a person who died seized of lands escheated 


Cu. 69.] ESCHEATS, AND Property FORFEITED To STATE. 


to the state, remain unpaid after all the personal estate of such 
person has been applied to the payment of his debts, the creditor 
may file his bill in equity to recover such debt (accompanied with 
an affidavit that the debt is bona fide due), in the circuit court to 
which the inquisition of escheat was returned, and make the es- 
cheator defendant. Ifthe court shall be of opinion and decree that 
the said debt, or any part thereof, is due, the amount decreed to be 
due shall be paid by the escheator, if so much of the proceeds of 
sale remain in his hands, or out of the treasury, if so much of such 
proceeds shall have been paid into and still remain in the treasury, 
or to the credit of the school fund. 
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27. The escheator shall answer and defend, on the part of the Code Va., p, 549, 


state, any such suit against him, or any petition filed under the 
seventh section, and shall be allowed the costs incurred by him 
in defending the same. 


How property forfeited or derelict is sold or recovered. 


28. Whenever any property is forfeited to the state, by reason of Id. g 29. 


the violation of any law, the court before which the offender is con- 
victed shall order the sheriff of the county to sell the same. The 
sale shall be at such time and place, and after such notice at the 
court house door, as in the case of property levied upon; and the 
clerk shall make return to the auditor, and the officer account for 
and pay the proceeds as in the case of a pecuniary forfeiture. 


29. The residuum of a decedent’s estate, belonging to the state, 14.2 30. 


and any property derelict, or having no rightful owner, may be 


recovered from any person in possession thereof, by a bill in equity 
in the name of the state. 


30. When any such suit is instituted, the court shall cause a publi- Ia p. 550, 231. 


cation to be made for three months in some newspaper printed in the 
county in which the seat of government may be, setting forth the 
nature of the claim, the name and nativity (when known) of the 
deceased person, or of the former owner of the property, if known, 
as the case may be, and describing the property or estate claimed, 
and requiring all persons claimfng an interest therein, to appear and 
make themselves defendants, by a given day of an ensuing term. 


31. If no person appear and show title in himself, the court shall Ia. 232. 


decree the residuum or other property to the state, and enforce the 
collection thereof, or of the proceeds of the sale of such property. 


When money paid into the treasury from escheats, etc., may be recov- 
ered. : 


32. After any such sale of escheated lands, or such decree 12.233. 


for the payment of such residuum of a decedent’s estate, or the pro- 

ceeds of the sale of any such derelict property, any person who had 

not asserted a claim before the sale or decree, that may be entitled 

to any lands so escheated and sold, or to such residuum or derelict 

property, may recover the net proceeds paid into the treasury under 
58 
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Code Ya., p. 556, 
21. 


Id. p. 557, 2 2. 


Id. 3 3. 
5 Call 364. 
9 Leigh 404. 


Code Ya., p. 557, 
4, 
2 Rand. 276. 


Code Va, p. 557, 
2 5. 
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such escheat or decree, as the case may be, except so much in the 


case of escheated lands as may have been previously paid to any 
creditors of the decedent. Thesame may be allowed by the auditor, or 
if the claim in any such case be rejected by him, it may be recovered 
in the manner provided in the thirty-seventh chapter for recovering 
claims against the state, but subject to the limitation in the seventh 


section of said chapter. 


CHAPTER LXX, 
OF THE CAPACITY OF ALIENS TO TAKE AND DISPOSE OF PROPERTY. 


SEC. SEO. 
1.) What aliens may hold, convey, or transmit | 5. Alien friend, what privileges entitled to as to 


2. real estate. real and personal; property. 

3.) As to alien who becomes a citizen, etc., or | 6. Alien allowed by treaty to sell, convey, and 
whose husband is, or whose father or inherit real estate. 

4. mother was, at his birth, a citizen. - 


1. Any alien, not an enemy, who shall before some court of 
record of this state declare on oath that he intends to continue to 
reside therein, upon such declaration being entered of record, if he 
be actually resident therein, may inherit or purchase, and hold real 
estate, as if he were a citizen of this state. 

2. Any such alien may convey or devise any real estate so held 
by him, and if he die intestate, it shall descend to his heirs, and any 
such alienee, devisee, or heir, whether a citizen or an alien, may 
take under such alienation, devise, or descent, provided he shall, if 
an alien, come or be in this state within five years after the aliena- 
tion, devise, or descent, and, before some court of record thereof, 
declare on oath that he intends to reside therein. 

3. If any alien, having purchased or contracted to purchase any 
real estate, or holding or having title thereto, shall, before the same 
is escheated by an office found, become a citizen of the United States, 
or sell or devise the same, or die seized or possessed thereof before 
any proceedings instituted for the purpose of escheating the same, 
such person himself in the first case, and in the second, the pur- 
chaser, lessee, heir, or devisee from him, if a citizen of the United 
States, shall hold the same free and released from any right or claim 
of the state or the school fund, by reason of such person having 
been an alien. 

4, Any woman whose husband is a citizen of the United States, 
and any person whose father or mother at the time of his birth 
was a citizen thereof, may take and hold estate, real or personal, 
by devise, purchase, or inheritance, notwithstanding he or she may 
have been born out of the United States. 

5. Any alien, the subject of a friendly state, may take and hold 
any personal property, except chattels real; and any such alien, 
being such subject, if he reside witkin this state, may take and hold 
any lands for the purpose of residence, or of occupation by him or 
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his servants, or for the purpose of any business, trade, or manufac- 
ture, for a term of years, not exceeding twenty-one years. An alien 
taking or holding under this section shall take and hold as fully and 
effectually and with the same rights, remedies, exemptions, privi- 
leges, and capacities, as if he were a natural born citizen of the 
United States, except that he shall not have the right to vote at 
elections. 

6. When by any treaty now in force between the United States 
and any foreign country, a citizen or subject of such country is 
allowed to sell real property in this state, such citizen or subject 
may sell or convey the same, and receive the proceeds thereof within 
the time prescribed by such treaty; and when by any treaty now in 
force between the United States and any foreign country, citizens of 
the United States are allowed to inherit, hold, sell, and convey real 
property lying in such foreign country, the citizens or subjects of 
such foreign country may inherit, hold, sell, and convey real prop- 
erty lying in this state; provided, however, that such purchase, sale, 
and inheritance hereinbefore mentioned shall apply only to real 
estate hereafter purchased and acquired by a citizen or subject of 
such foreign country. - 


CHAPTER LXXI. 


GENERAL RULES AS TO THE CREATION AND LIMITATION OF ESTATES; 
AND THEIR QUALITIES. 


SEC. SEC. 
1. When deed or will necessary to convey es- | 11. Effect of deed to grantee for life, and after 


tate; gifts of goods and chattels, except by 
deed or will, void unless accompanied by 

>~ possession, etc.; what possession not sufi- 
cient. 

2. When person not named a party or named 
jointly with others may take or sue under 
the instrument. 

. Deeds made by attorney in fact, etc. 

. Estates to lie in grant as well as in livery. 

. Any interest in, or claim to, real estate may 
be disposed _of by deed or will; estate may 
commence in futuro; executory limitations 
by deed valid. 

6. Deed for property exempt from distress or, 
levy void. 

. Deed good for grantor’s right, though it pur-: 
ports to pass more; operation of warranty. 

. Words of limitation dispensed with. 

. l Fee tail converted into fee simple; what 

10.j limitations are valid. 


aue w 


oo N 


ne death to his heirs or the heirs of his 

body. 

12. Contingent remainder good without particu- 
lar estate to support it. 

13. Remainders not defeated by alienation of par- 
ticular estate, or its union with inheritance. 

14, In what conveyances possession transferred 
to use. 

15. Deeds of release effectual without lease. 

16. Estates in trust subject to debts, etc., of 
cestui que trust. 

17. Husband entitled to curtesy and wife to 
dower in trust estate. 

As Survivorship between joint tenants abol- 

ished; exception. 

Ss How contingent estates may be decreed to 

to be sold; parties to proceedings ; their in- 

24, terests protected, etc. 


© 


co 


When deed or will as necessary to convey estate. 


Id. 26. 


459 


1. No estate of heian e or freehold, or for a term of more Code Va., p. 558, 


than five years, in lands, shall be conveyed, unless by deed or will; É Rand, 384, 
and no gift of any goods or chattels 


or will, or unless actual possession 


all be valid, unless by deed 


and donee reside together at the time of the gift, possession at the 


place of their residence shall not 
the meaning of this section. 


4 Rand. 332. 
6 Rand. 135, 541, 


764 
shall have come to and remained 7 Leigh 119, 590. 


i 9 
with the donee, or some person claiming under him. Leigh 245. 


If the donor 11 Leigh 439. 


3 Gratt. 1 
2 Gratt. 844. 


be a sufficient possession within 7° Teeb 57. 
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cee » Dp. 558, 


B Leigh 204. 
14 Gratt. 44. 


Ya., p. 558, 
8 fan 158. 


5 Gratt. 111, 117. 


15 Gratt. 202. 


Code Va., p, 559, 
24. 


Id. 35. 

3 Call 476, 488. 
13 Gratt. 2, 
489, 587, 599, 600. 
15 Gratt. 329, 339. 


co” 


2 


Code Ya., p. 559, 
2 6. 


Id. 37. 
1 Wash. 388. 
3 Rand. 361. 


rae Va, p- 559, 


9 Gak ATT, 479. 
13 Gratt. 653, 


656-7. 
1 Munf. 587, 549. 


2 Munf. 453 


T Yan p. 559, 
is‘a "@ratt. 289, 
5 Rand. 273. 
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General rules as to deeds. 


2. An immediate estate or interest in, or the benefit of a condition 
respecting, any estate, may be taken by a person under an instru- 
ment, although he be not a party thereto; and if a covenant or 
promise be made for the sole benefit of a person with whom it is not 
made, or with whom it is made jointly with others, such person may 
maintain, in his own name, any action thereon which he might 
maintain in case it had been made with him only, and the consider- 
ation had moved from him to the party making such covenant or 
promise. 

3. If in a deed made by one as attorney in fact for another, the 
words of conveyance or the signature be in the name of the attorney, 
it shall be as much the principal’s deed as if the words of convey- 
ance or the signature were in the name of the principal by the 
attorney, if it be manifest on the face of the deed that it should be 
construed to be that of the principal to give effect to its intent. 

4, All real estate shall, as regards the conveyance of the imme- 
diate freehold thereof, be deemed to lie in grant as well as in livery. 

5. Any interest in or claim to real estate may be disposed of by 
deed or will. Any estate may be made to commence in futuro, by 
deed, in like manner as by will. And any estate which would be good 
as an executory devise or bequest shall be good if created by deed. 

6. Any deed of trust, mortgage, or other writing, made by a hus- 
band or parent, to give a lien on property which has been set apart 
as exempt from distress or levy, under the twenty-third section of 
the forty-first chapter, shall be void as to such property> 

7. A writing which purports to pass or assure a greater right or 
interest in real estate than the person making it may lawfully pass _ 
or assure, shall operate as an alienation of such right or interest in 
the said real estate as such person might lawfully convey or assure. 
And when the deed of the alienor mentions that he and his heirs 
will warrant what it purports to pass or-assure, if anything descends 
from him, his heirs shall be barred for the value of what is so 
descended or liable for such value. 


Estates tail; and words of limitation. 


8. Where any real estate is conveyed, devised, or granted to any 
person without any words of limitation, such devise, conveyance, or 
grant shall be construed to pass the fee simple or other the whole 
estate or interest which the testator or grantor had power to dispose 
of in such real estate, unless a contrary intention shall appear by 
the will, conveyance, or grant. 

9. Every estate in lands so limited that, as the law was on the 
seventh day of October, in the year one thousand seven hundred 
and seventy-six, in the state of Virginia, such estate would have 
been an estate tail, shall be deemed an estate in fee simple; and 
every limitation upon such an estate shall be held valid, if the same 


/ 
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would be valid when limited upon an estate in fee simple, created 
by technical language. 

10. Every limitation in any deed or will contingent upon ilies Yes pbo), 
dying of any person without heirs, or heirs of the body, or issue, or 6 Grat ee 66, 307. 
issue of the body, or children, or offspring, or descendant, or other 
relative, shall be construed a limitation, to take effect when such 
person shall die, not having such heir, or issue, or child, or offspring, 
or descendant, or other relative, as the case may be, living at the 
time of his death, or born to him within ten months thereafter, 
unless the intention of such limitation be otherwise plainly declared 
on the face of the deed or will creating it. 

11. Where any estate, real or personal, is given by deed or will to Code Va, p. 559, 
any person for his life, and after his death to his heirs, or to the 3 Cail 50. 

5 Munf. 242, 
heirs of his body, the conveyance shall be construed to vest an estate 6 Munf. 470, 581. 
for life only in such person, and a remainder in fee simple in his AR 
heirs or the heirs of his body. 


Remainders. i ? 


12. A contingent remainder shall in no case fail for want of a Soh Va., p. 560, 
particular estate to support it. 

13. The alienation of a particular- estate on which a remainder 142 13. 
depends, or the union of such estate with the inheritance by pur- 
chase or descent, shall not operate, by merger or otherwise, to defeat, 
impair, or otherwise affect such remainder. 


Uses, and trust estates. 


14. By deed of bargain and sale, or by deeds of lease and release, 14.214. 
or by covenant to stand seized to the use, or deed operating by way 4 Muni. 473. 


. of covenant to stand seized to the use, the possession of the bar- 


gainor, releasor, or covenantor shall be deemed transferred to the 
bargainee, releasee, or person entitled to the use, for the estate or 
interest which such person has in the use, as perfectly as if the bar- 
gainee, releasee, or person entitled to the tse, had been enfeoffed 
with livery of seizin of the land intended to be conveyed by such 
deed or covenant. 

15. Every deed of release of any estate or interest capable of Code Va., p. 560, 
passing by deeds of lease or release, shall be as effectual for the pur- 5 Leigh 358, 
poses therein expressed, without the execution of a lease, as if the 
same had been executed. 

16. Estates of every kind, holden or possessed in trust, shall be Code Ya., p. 560, 
subject to debts and charges of the persons to whose use or to whose $ Teigh 268, 280. 
benefit they are holden or possessed, as they would be if those per- 
sors owned. the like interest in the things holden or possessed as in 
the uses or trusts thereof. 

17. Where a person, to whose use, or in trust for whose benefit, Code Va., p560, 
another is seized of real estate, has such inheritance in the use or Í E & M. 02. 
trust as, if it were a legal right, would entitle such person’s husband i Rand 344. 
or wife to curtesy or dower thereof, such husband or wife shall have “778 7 
curtesy or dower of the said estate. ` 
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Code Ya., p. 560, 
18. 


4 Munf. 316. 
2 Rand. 188. 
3 Rand. 179. 
10 Leigh 406. 
12 Leigh 264. 
5 Gratt. 63. 


QUALITIES OF ESTATES. (Cu. 71. 


~ Estate of a joint tenant. 


18. When any joint tenant shall die, whether the estate be real or 
personal, or whether partition could have been compelled or not, his 
part shall descend to his heirs, or pass by devise, or go to his personal 
representative, subject to debis, curtesy, dower, or distribution, as if 
he had been a tenant in common. And if hereafter an estate of 


` inheritance be conveyed or devised to a husband and his wife, one 


Code Va., p. 560, 
2 19. 


moiety of such estate shall, on the death of either, descend to his or 
her heirs, subject to debts, curtesy, or dower, as the case may be. 
19, The preceding section shall not apply to any estate which 
joint tenants have as executors or trustees, nor to an estate conveyed 
or devised to persons in their own right, when it manifestly appears 
from the tenor of the instrument that it was intended that the part 
of the one dying should then belong to the others. Neither shall it 


affect the mode of proceeding on any joint judgment or decree in 


Id. p. 561, 220. 


Id. 3 21. 


Id. 3 22. 


Td, 3 28. 


Td. 2 24. 


favor of, or on any contract with, two or more, one of whom dies. 
How contingent estates may be decreed to be sold. 


20. When any estate, real or personal, is given by deed or will to 
any person, subject to a limitation contingent upon the dying of any 
person without heir or heirs of the body, or issue of the body, or 
children, or offspring, or descendant, or other relative, it shall be law- 
ful for the circuit courts, upon a bill filed by the person holding the 
estate subject to such limitation, in which bill all persons then living 
and contingently interested shall be made defendants, to decree a 
sale of such estate, real or personal, and to invest the proceeds of 
sale under the decree of the court, for the use and benefit of the 
person so holding the estate, subject to the limitation of the deed or 
will creating the estate; provided, however, that the bill of the 
plaintiff shall set forth the facts which, in his opinion, would justify 
the sale of the said estate, to be verified by the affidavit of the party. 

21. No decree shall be made authorizing such sale, unless it shall 
be shown by the examination of witnesses, that the interest of all 
persons, directly or contingently interested in such estate, will be 
promoted thereby; nor shall any such decree be made, if the deed 
or will creating such estate forbid it. 

22. Ifthere shall be an infant or insane defendant, to every such a 
guardian ad litem shall be appointed, who, as well as the infant (if 
over fourteen years of age), shall answer the bill on oath, in proper 
person. 

23. No deposition shall be read in the suit against any infant or 
insane party, unless it be taken in the presence of the guardian ad 
litem, or upon interrogatories agreed on by him, except by leave of 
the court. 

24, The decree rendered in such suit shall be as binding upon all ; 
persons who may be born thereafter and become interested in the 
said estate, in like manner and to the like extent as it is upon the 
parties to the said suit. 
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CHAPTER LXXII. 


FORMS OF DEEDS AND OF COVENANTS; SALES OF REAL ESTATE 
UNDER DEEDS OF TRUST. 


BEC. SEC. 
1.) Form of deed to convey grantor’s whole | 10. Appurtenances, etc., included in deed. 
2.§ interest. 11. Proviso in favor of deeds in other forms; : 
8. Effect of certain words of release in a deed. certain deeds legalized. 
4. Form of lease. at 12. Effect of certain words in a deed. 
5. Form of deed of trust to secure debts, etc. 18 . : 
6. Duties and compensation of trustee; notice Sr r oR of certain covenants by 
of sale, what to contain. F i 1. 8 s 
7. Notice of sale, where and for what time to | 16 x E z 
be posted; copy thereof to be served on | to ieee Where covenants are in deeds 
grantor, etc., when. 19. . 
Form of trustee’s deed. 20 


sO 92 


Form of deed of sheriff or special commis- | to }Effect of covenants in leases. 
sioner. | 24. ` 


A deed to convey the grantor’s whole interest. 
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1. A deed may be made in the following form, or to the same code va, p. 561, 
1. 


effect: ‘This deed made the day of —, in the year ; 
between (here insert names of parties,) witnesseth : that iu consider- 
ation of (here state the consideration,) the said ———— doth (or do) 
grant unto the said — all, etc. (Here describe the property, 
and insert covenants or any other pr ovisions.) ` Witness the follow- 
ing signature and seal, (or signatures and seals.)” 


2. Every such deed, conveying lands, shall, unless an exception be ta. p. 562, 22. 


made therein, be construed to include all the estate, right, title, and 
interest whatever, both at law and in equity, of the grantor, in or to 
such lands. 


3. Whenever, in any deed, there shall be used the words, “The said 14.23. 


grantor, (or the said ————) releases to the said grantee (or the said 
—) all his claims upon the said lands,’ such deed shall be 
construed as if it set forth that the grantor (or releasor) hath 
remised, released, and forever quitted claim, and by these presents 
doth remise, release, and forever quit claim unto the grantee (or 
releasee,) his heirs and assigns, all right, title, and interest whatso- 
ever, both at law, and in equity, in or to the lands and premises 
granted (or released) or intended so to be, so that neither he nor his 
personal representative, his heirs or assigns, shall, at any time there- 
after have, claim, challenge, or demand the said lands and premises, 
or any part thereof, in any manner whatever. 


A lease. 


4, A deed of lease may be made in the following form or to the rq. 4. 


~ game effect: “ This deed, made the — day of , in the year —— 
between (here insert the names of parties,) witnesseth : that the said 
doth (or do) demise unto the said ———, his personal repre- 
sentatives, and assigns, all ete., (here describe the property,) from the 
— day of , for the term of , thence ensuing, the said 
(the lessee) paying to the said ———— (the lessor) therefor during 
the said term, the rent of (here state the rent and mode of payment). 
Witness the following signature and seal (or signatures and seals.)” 
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A deed of trust to secure debts or indemnify sureties. 


Code Va., p. 562, 5. A deed of trust to secure debts or indemnify sureties may be in 

er -the following form or to the same effect: ‘‘This deed made the 
day of , in the year , between (the grantor) of 
the one part, and , (the trustee, ) of the other part, witnesseth : 
that the said (the grantor,) doth (or do) grant unto the said 

(the trustee,) the following property (here describe it.) In 
trust to secure (here describe the debts to be secured, or the sure- 
ties to be indemnified,/and insert covenants, or any other provisions 
the parties may agree upon.) Witness the following signatures and 
seals (or signature and seal.)” 

Td. 2 6. 6. The trustee in any such deed, except so far as may be therein 

1 Rand. 72, 306. F š a > 

1 Rob. 148. otherwise provided, shall, whenever required by any creditor secured, 


2 Rob. 161. : ; f 
6 Gratt. 174. Or any surety indemnified by the deed, or the personal representative 


7 Gratt. 234, 476. 
$ Gratt. 241, 533, Of any such creditor or surety, after the debt due to such creditor, 


ene oe s60. Or for which such surety may be liable, shall have become payable, 

1 Gratt. 348,292. and default shall have been made in the payment thereof, orany - 
part thereof, by the grantor, sell the property conveyed by the deed, 
or so much thereof as may be necessary, at public auction, for cash, 
having first given notice of such sale as hereinafter prescribed; and 
shall apply the proceeds of sale, first to the payment of expenses 
attending the execution of the trust, including a commission to the 
trustee of five per centum on the first three hundred dollars, and 
two per centum on the residue of the proceeds, and then, pro rata, 
(or in the order of priority, if any, prescribed by the deed,) to the 
payment of the debts secured, and the indemnity of the sureties 
indemnified by the deed, and shall pay the surplus, if any, to the 
grantor, his heirs, personal representatives, or assigns. Every such 
notice of such sale shall show the following particulars: 1. The 
time and place of sale; 2. The names of the parties to the deed under * 
which it will be made; 8. The date of the deed; 4. The office and 
book in which it is recorded; 5. The quantity and description of the 
land, or other property, or both, conveyed thereby ; 6. The names of 
the persons secured or indemnified thereby; 7. The amount secured 
and the time when payable; 8. The amount of credits, if any, to 
which the same is subject; 9. The amount of the principal and inter- 
est claimed to be due and unpaid, and for which the sale will be 
made. 

7. The notice of sale mentioned in the preceding section shall in 
every case be posted at least thirty days prior thereto on the front 
door of the court house of the county in which the property to be 
sold is, and at three other public places, at léast, in the county, one 
of which shall be as near the premises to be sold (in case the sale be 
of real estate) as practicable; and a copy of such notice shall be 
served on the grantor in the deed, or his agent or personal rep- 
resentative, if he or they be within the county, at least twenty days 
prior to the sale. 
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Deed of trustee. 


8. Every deed for real estate sold under a deed of trust may be 
made in the following form, or to the same effect : 7 

“ This deed, made the — day of —, between A—— B—, trustee, 
of the first part, and C D of the second part: whereas, the 
said trustee, by virtue of the authority vested in him by the deed of 
trust hereinafter mentioned (or by an order of the circuit court of 
the county of , made on the day of , as the case 
may be), did sell, as required by law, a certain tract (or lot, as the 
case may be) of land, situate in the county (or city, town, or village, 


as the case may be) of , conveyed by E—— F to the said 
A B , trustee (or to G H , trustee, as the case may 
be), by deed, bearing date the — day of , and recorded (if 


it be recorded) in deed book , on page , in the office of the 
recorder of the county of , and bounded and described therein 
as follows: (here insert the description and quantity as set forth in 
the deed of trust, and any further description deemed necessary). 
At which sale the said C D became the purchaser for the 
~ sum of dollars. Now, therefore, this deed witnesseth: that the 
said trustee hereby conveys and grants to the said C D—— the 
said real estate hereinbefore described, with all the right, title, and 
interest held. by the said E——~ F—— therein. To have and to 
hold the said real estate and premises unto the said C—— D——, 
his heirs and assigns, forever. Witness the following signature and 
seal: — [u. s.]” 


Deed of sheriff or special commissioner. 


9. The deed of a sheriff or special commissioner for real estate 
sold under the decree, judgment, or order of a court, may be made 
in the following form, or to the same effect: “This deed, made this 

day of - , between A B——, sheriff of the county of 
(or special commissioner, as the case may be), of the first 
part, and C D—— of the second part: whereas, the said sheriff 
(or commissioner), in pursuance of the authority vested in him by a 
decree, (judgment or order, as the case may be), of the circuit court 
of the county of —, made on the day of , in a suit 
in chancery (or an action at law, or otherwise, as the case may be) 
therein pending, in which E—— F was plaintiff, and G—— 
H—— was defendant, did sell the real estate hereinafter mentioned 
and conveyed, according to the terms and conditions required by 
said decree (judgment or order), at which sale the said C——-D—— 
became the purchaser for the sum of dollars. And the said 
court having, by a subsequent decree (or order), made in the case 
on the -— day: of , confirmed the said sale, and directed a 
deed for the said real estate to be made to the said C—~ D-—, by the 
said sheriff (or commissioner). Now, therefore, this deed witnesseth : 
that the ssid A—— B———, sheriff (or-special commissioner) as 
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aforesaid, has this day granted and conveyed unto the said C—— 
D the following real estate, situate in the county of , and 
bounded and described as follows: (here insert the boundaries, de- 
scription, and quantity, as near as may be). To have and to hold 
the said real estate and premises, with all the right, title, and interest 
of the said (here insert the names of the persons whose real 
estate and -interest is conveyed by the deed) unto the said © 


D——, his heirs and assigns forever. Witness the following signa- 
ture and seal: 8 
A—— B——, Sheriff (or special commissioner), [t. s.]” 


General provisions as to deeds. 


10. Every deed, conveying land, shall, unless an exception be 
made therein, be construed to include all buildings, privileges, and 
appurtenances of every kind belonging to the lands therein em- 
braced. 

11. Any deed, or part of a deed, which shall fail to conform to 
the provisions of this chapter, shall nevertheless be as valid and 
effectual, and shall bind the parties thereto, as far ‘as the rules of 
law and equity will permit, as if it had so conformed. And all 
deeds heretofore made, whether by officers, agents, commissioners, or 
individuals, shall be valid and effectual, and bind the parties there- 
to, and the persons whose estates and interests are thereby conveyed, 
notwithstanding any defect or informality therein, in the same man- 
ner and to the same extent as if the same had been in due and legal 
form, if it sufficiently appear by the contents of the deed what is 
intended. 

Covenants. 


12. When a deed uses the words, “the said —— —— covenants,” 
such covenant shall have the same effect as if it was expressed to be 
by the covenantor, for himself, his heirs, personal representatives, 
and assigns, and shall be deemed to be with the covenantee, his heirs, 
personal representatives, and assigns. 

13. A covenant by the grantor in a deed, “that he will warrant 
generally the property hereby conveyed,” shall have the same effect 
as if the grantor had covenanted that he, his heirs and personal 
representatives, will forever warrant and defend the said property 
unto the grantee, his heirs, personal representatives, and assigns, 
against the claims and demands of all persons whomsoever. 

14. A covenant by any such grantor, “that he will warrant spe- 
cially the property hereby conveyed,” shall have‘the same effect as if 
the grantor had covenanted that he, his heirs and personal repre- 
sentatives, will forever warrant and defend the said property unto . 
the grantee, his heirs, personal representatives, and assigns, against . 
the claims and demands of the grantor and all persons claiming or 
to claim by, through, or under him. 

15. The words, “with general warranty,” in the granting part of 
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any deed, shall be deemed to be a covenant by the grantor “that he 
will warrant generally the property hereby conveyed.” The words, 
“with special warranty,” in the granting part of any deed shall be 
deemed to be a covenant by the grantor “that he will warrant spe-- 
cially the property hereby conveyed. 4 

16. A covenant by the grantor in a deed for land, “that he has 14.213. 
the right to convey the said land to the grantee,” shall have the same 3 Rand, 394. 
effect as if the grantor had covenanted that he has good right, full 
power, and absolute authority to convey the said land, with all the 
buildings thereon, and the privileges and appurtenances thereto þe- 
longing, unto the grantee, in the manner in which the same is con- 
veyed, or intended so to be by the deed, and according to its true 
intent. 

17. A covenant by any such grantor “that the grantee shall have Gods a Vas p. 563, 
quiet possession of the said land,” shall have as much effect as if he 
covenanted that the grantee, his heirs and assigns, might at any and 
all times thereafter, peaceably and quietly enter upon, and have, 
hold, and enjoy, the land conveyed by the deed, or intended so to be, 
with all the buildings thereon, and the privileges and appurtenances 
thereto belonging, and receive and take the rents and profits thereof, 
to and for his and their use and benefit, without any eviction, inter- 
ruption, suit, claim, or demand whatever. If to such covenant there 
be added, “free from all incumbrances,” these words shall have as 
much effect as the words, “and that freely and absolutely acquitted, 
exonerated, and forever discharged, or otherwise by the said grantor 
or his heirs saved harmless and indemnified of, from, and against 
any and every charge and incumbrance whatever.” 

18. A covenant by any such grantor “that he will execute such ta, p. 564, 2 15. 
further assurances of the said lands as may be requisite,” shall have 
the same effect as if he covenanted that he, the grantor, his heirs or 
personal representatives, will, at any time, upon any reasonable 
request, at the charge of the grantee, his heirs or assigns, do, execute, 
or cause to be done or executed, all such further acts, deeds, and 
things, for the better, more perfectly and absolutely conveying and 
assuring the said lands and premises hereby conveyed, or intended 
so to be, unto the grantee, his heirs and assigns, in manner afore- 
said, as by the grantee, his heirs or assigns, his or their counsel in 
the law, shall be reasonabiy -devised, advised, or required. 

19. A covenant by any such grantor, “that he has done no act to 14 216, 
“encumber the said lands,” shall have the same effect as if he cove- 
nanted that he had not done or executed, or knowingly suffered to 
be done or executed, any act, deed, or thing whereby the lands and 
premises conveyed or intended so to be, or any part thereof, are, or 
will be, charged, affected, or incumbered in title, estate, or otherwise. 

20. In a deed of lease, a covenant by the lessee “to pay the rent,” ,, aur. 
shall have the effect of a covenant that the rent reserved by the deed 
shall be paid to the lessor, or to those entitled under him, in the 
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manner therein mentioned; and a covenant by him, “to pay the 
taxes,” shall have the effect of a covenant that all taxes, levies, and 
assessments upon the demised premises, or upon the lessor on account 
thereof, shall be paid by the lessee or those claiming under him. 

21. In a deed of lease, a covenant by the lessee “that he will not 
assign without leave,” shall have the same effect as a covenant that 
the lessee will not, during the term, assign, transfer, or set over the 
premises, or any part thereof, to any person without the consent in 
writing of the lessor, his representatives or assigns. And a cove- 
nant by him that “he will leave the premises in good repair,” shall 
have the same effect as a covenant that the demised premises will, at 
the expiration or other sooner determination of the term, be peacea- 
bly surrendered and yielded up unto the lessor, his representa- 
tives or assigns, in good and substantial repair and condition, 
reasonable wear and tear excepted. 

22. No covenant or promise by a lessee that he will leave the 
premises in good repair shall have the effect, if the buildings are 
destroyed by fire, or otherwise, without fault or negligence on his 
part, of binding him to erect such buildings again, or to pay for the 
same or any part thereof, unless there be other words showing it to 
be the intent of the parties that he should be so bound. 

23. -A covenant by a lessor, “for the lessee’s quiet enjoyment of his 
term,” shall have the same effect as a covenant that the lessee, his per- 
sonal representative and lawful assigns, paying the rent reserved, 
and performing his or their covenants, shall peaceably possess and 
enjoy the demised premises, for the term granted, without any inter- 
ruption or disturbance from any person whatever. 

24, And if in a deed of lease it be provided that “the lessor may 
re-enter for default in the payment of rent or for the breach of cove- ` 
nants,” it shall have the effect of an agreement that if the rent 
reserved or any part thereof be unpaid on or after the day specified 
in the deed for the payment thereof, or if any of the other covenants 
on the part of the lessee, his personal representatives or assigns, be 
broken, then in either of such cases, the lessor, or those entitled in 
his place, at any time afterwards, into and upon the demised premi- 
ses, or any part thereof, in the name of the whole, may re-enter and 
the same again have, repossess, and enjoy, as of his or their former 
estate. 
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CHAPTER LXXTII. 


OF THE AUTHENTICATION AND RECORD OF DEEDS AND OTHER 


WRITINGS. 
SEC. SEO. 

1.) Where, when, and by whom deeds andother | 8. When original is lost, how copy may be 

2. writings are admitted to record. recorded. 

3. Upon what certificate such deeds, etc., may | 9. Recorder’s duty as to setting up lists of deeds 
be admitted to record. recorded. 

4. How deed of married woman is to be | 10. Deeds not proved, etc., so as to be recorded, 
acknowledged, certified, and recorded. » may be copied in a book for preserva- 

5. Certificate to be recorded with deed. tion, etc. 

6. Effect of the acknowledgment, etc., of a | 11. Former defective acknowledgments cured. s 
married woman; certificate where deed | 12. Married woman may execute power of at- 
conveys her sole and separate property ; . torney, etc.; effect of deed executed by 
penalty on person making such certificate ` her attorney in fact. 


falsely, 
7. Recorder’s duty as to recording such deeds, 


etc., and papers annexed thereto; also to 
index, etc. 


As to any person other than a married woman. 


1. A power of attorney may be admitted to record in any county. Code Va, p. 569. 

2. The recorder of any county in which any deed, contract, power b kand. 93. 
of attorney, or other writing is to be or may be recorded, shall admit ode Vay m 569, 
the same to record in his office, as to any person whose name is ‘cis of 1863, p. 
signed thereto, when it shall have been acknowledged by him, or E 
proved by two witnesses as to him, before such recorder. TGEATG Sl 

3. Such recorder shall also admit any such writing to record as to Code Va., p. 569, 
any person whose name is signed thereto, upon a certificate of his ‘ets of 1863, ch. 
acknowledgment before a justice, notary public, recorder, prothono- 2 iait, 216, 294, 
tary, or clerk of any court, within the United States, or confmissioner 6 Gratt, 660. 


appointed within the same by the governor of this state, written on ee ik 


or annexed to the same, to the following effect, to-wit: 2 Leigh 186. 
“State (or territory or district) of ————, county of ——, to-wit: 
“I; , & commissioner appointed by the governor of the - 


State of West Virginia, for the said state (or territory, or district) 
of ———., [or, I, , & justice of the county aforesaid, and 
township of————; or, I, — , recorder of said county; or, 
I, ,a notary of said county; or, I, — , prothonotary, 2West, Va. AST 
or clerk, of the court of said county,] do certify that ; 
whose name (or names) is (or are) signed to the writing above (or 
hereto annexed), bearing date on the day of , has: (or 
have) this day acknowledged the same before me, in my said ———. 
Given under my hand, this day of ———-:” Or, upona cer- 
tificate, so written or annexed, under the official seal of any minis- 
ter plenipotentiary, charge d’affaires, consul general, consul, vice 
consul, or commercial agent, appointed by the government of the 
United States to any foreign country, or of the proper officer of any 
eourt of such country, or of the mayor or other chief magistrate of 
any city, town, or corporation therein, that the said writing was 
acknowledged by such person, or proved as to him by two witnesses, 
before any person having such appointment,.or before such court, 
mayor, or chief magistrate. 


~ 
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As to a married woman. 


"r 


Code Va, p. 570, 4. When a husband and his wife have signed a writing purport- 
‘cis of 1861-2, ing to convey real estate, she may appear before a recorder author- 
ee 5, ’ ized to admit such writing to record, in his office; and if, on being 
Acts of oy g P examined privily and apart from her husband by such recorder, and 


3 Beni ie having such writing fully explained to her, she acknowledge the 


5 ck u5 same to be her act, and declare that she had willingly executed the 


2 Gratt. 280 same, and does not wish to retract it, such privy examination, 
14Gratt. 601. acknowledgment, and declaration shall then be recorded by such 
recorder in his office: or she may appear before a justice, notary 
public, recorder, prothonotary, or clerk of any court, within the 
United States, or a commissioner appointed within the same by the 
governor of this state, and such justice, notary public, recorder, pro- 
thonotary, clerk, or commissioner, may so examine her; and if, after 
such explanation, she make such acknowledgment and declaration, 
shall certify the same on or annexed to the said writing, to the fol- 
lowing effect, to-wit: 

“State (or territory or district) of , county of , to-wit : 
“I, , a commissioner appointed by the governor of the 
state of West Virginia, for the said state (or territory or district) or 
; Lor, I, , a justice for the county aforesaid, and 
township of ; or, I, , recorder of the said county; 
or, I, —— , a notary public for the county aforesaid; or, I, 
, prothonotary (or clerk) of the court of said county], 
do certify that ——., the wife of —, whose names are 
- signed to the writing above (or hereto annexed), bearing date on the 
day of , personally appeared before me, in the county 
aforesaid (or, if it be a commissioner, in the state, territory, or dis- 
trict aforesaid; or, if it be a justice, in the township aforesaid), and 
being examined by me privily and apart from her husband, and 
haying the said writing fully explained to her, she, the said —— 
— —, acknowledged the said writing to be her act, and declared that 
she had willingly executed the same, and does not wish to retract it. 
Given under my hand, this day of .”” Or, if the wife be 
without the United States, she may appear before any minister 
plenipotentiary, charge d’affaires, consul general, consul, vice consul, 
or commercial agent appointed by the government of the United 
States to any foreign country, or before any court of any such coun- 
try, or the mayor or other chief magistrate of any city, town, or 
corporation therein, who shall examine her and make such explana- 
tion as is required where the wife is in the United States; and if 
then she make such acknowledgment and declaration as is so re- 
quired, the person having such appointment, or such mayor, or chief 
“magistrate, or the proper officer of such court, shall give a certifi- 
cate, under his official seal, of the examination, explanation, and 
declaration; to the effect required where the wife is in the United 

States, and upon or annexed to said writing in like manner. 


~ 
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5. Such certificate, either where the wife is without or within the Code Va., p. 571, 
United States, shall be admitted to record at the time of admitting i 
the writing to which it is annexed, or on which it is. 

6. When the privy examination, acknowledgment, and declara- 1.27. 
tion of a married woman shall have been so taken and recorded in penne 
the recorder’s office, or when the same shall have been so taken and 
certified as aforesaid, and the writing to which such certificate is 
annexed, or on which it is, shall have been delivered to the proper 
recorder and admitted to record as to the husband as well as to the 
_ wife, such writing shall operate to convey from the wife her right of 
dower in the real estate embraced therein, and pass from her and 
her representatives all right, title, and interest of every nature, 
which, at the date of such writiug, she may have in any real estate 
conveyed thereby, as effectually as if she were, at said date, an 
unmarried woman; and such writing shali not operate any further s cau 394. 
upon the wife, or her representatives, by means of any covenant of ee 
warranty therein contained. If the deed be executed by a married pone 2 
woman, who at the time of its execution and acknowledgment is liv- © ` 
ing separate and apart from her husband, and such deed be for real 
estate which is her sole and separate property, such facts shall be 
recited in the deed, and if her husband has not joined therein, no 
person authorized by the provisions of section four of this chapter 
to take such acknowledgment, shall take and certify the same until 
it is proved to his satisfaction that such real estate is the sole and 
separate property of such married woman, and that she was, and is, 
living separate and apart from her husband at the date of such deed, 
and the acknowledgment thereof; and it shall be stated in the certifi- 
cate of such acknowledgment that all of the said facts were shown 
to the satisfaction of the person taking the same. Such certificate 
shall in all cases where the validity of any such deed comes in ques- 
tion be prima facie evidence of the facts therein stated. If any per- 
son shall falsely make any such certificate contrary to the true facts 
in the case, he shall be guilty of a misdemeanor and, upon convic- 
tion thereof, be fined and imprisoned at the discretion of the jury. 


Recorder’s duty as to recording and making index and list of writings. 


T. Every writing so admitted to record shall, with all certificates Gode Va., p. 571, 
of privy examination or acknowledgment, and all plats, schedules, €” 
and other papers thereto annexed or thereon endorsed, be recorded 
by, or under the direction of the recorder, in a well bound book, to 
be carefully preserved; and there shall be an index to such book as 
well in the name of the grantee as of the grantor. After being so 
recorded,such writing may be delivered to the party entitled to 
claim under the same. 

8. If it be proper for such writing to be admitted to record in 1a.39, 
another county, and the same before being admitted to record in 
such other county, be lost or mislaid, on affidavit of this fact, the 


4 


472 


Id: 310. 


Id. p. 672, 8 11. 


t 


Acts of 1865, p. 
6, ch. 48. 


RECORD OF DEEDS AND OTHER Waitines. ([Cu. 78. 


recorder of such other county may admit to record a copy of such 
writing from the records of another county, certified by the recorder 
thereof; and the copy so admitted shall have the same effect as if 
the original had been admitted to record .at the time of the copy 
being admitted. 

9. The recorder of every county shall, on the second Monday of 
each month, set up, early in the day, at the door of the court house, 
a list of all writings admitted to record under this chapter on or 
since the second Monday of the preceding month, specifying in such 
list the date and nature of every such writing, the names of the par- 
ties thereto, and the day it was admitted to record, and also describ- 
ing the property which is the subject thereof. A duplicate of such 
list shall on the same day be inserted by the recorder in his order 
book. Any recorder violating this section shall forfeit one hundred 
dollars. 

10. If any writing which it is lawful for a recorder to admit 
to record, on proper acknowledgment or proof, has been or shall 
be lodged in his office, and has remained or shall remain therein 
six months without being acknowledged or proved, so that it 
can be duly admitted to record, the recorder shall, for the preserva- 
tion thereof, when required by any person interested, copy the same 
into a book separate from those in which writings so admitted are 
recorded, and keep ‘an index to such book, as.in the case of writings 
duly admitted to record. 


Former defective acknowledgments cured. 


11. Where the acknowledgment of any deed or other writing, or 
the privy examination of a married woman respecting the same, has 
been heretofore taken by a notary public, whether he used an 
official seal or not; by two justices of the peace in any county in the 
state of Virginia, prior to the reorganization of the state govern- 
ment thereof; or by any justice out of his township, or it does not 
appear by the certificate of the justice that such acknowledgment or 
privy examination was taken within his township; the same shall 
nevertheless be sufficient, unless there be other lawful objection 


thereto. 
Power of attorney by married woman. 


12. A married woman may, by power of attorney duly executed, 
acknowledged, and certified, as prescribed in section four of this 
chapter, appoint an attorney in fact, for her, and in her name, to 
execute and acknowledge for record, any deed or other writing 
which she might execute and acknowledge in person; and every 
deed and other writing so executed and acknowledged by such attor- 
ney in fact, in pursuance of said power of attorney, and while the 
same remains in force, shall be as valid and effectual, in all respects, 
to convey the title and interest of such married woman in the real 
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a 


estate thereby conveyed; and to bar her right of dower therein, as 
if she had in person, and in the manner required by the said fourth 
section of this chapter, executed and acknowledged the same. 


CHAPTER LXXIV. 


OF ACTS VALID BETWEEN THE PARTIES, BUT VOID AS TO CREDITORS 
AND PURCHASERS. 


EC. SEC. 
1. What acts, conveyances, etc., are fraudulent; | 7. Record where goods are removed from 


proviso as to bona fide purchasers. county where record is first made. 

2. When voluntary gifts, conveyances, “etc., | 8. Cases in which two deeds on the same prop- 
void as to creditors, etc. P erty are recorded the same day. 

8. Loans, reservations, and sales of property | 9. Words “creditors” and “purchasers,” how 
where title retained, to be recorded, etc. construed. 

4.) What other contracts and deeds must be | 10. When a purchaser not affected py record of 

5 recorded, and where; all deeds void as to a deed, 

. creditors, and’ subsequent bona fide pur- 
6. chasers without notice, till recorded, 


1. Every gift, conveyance, assignment, or transfer of, or charge code Va, p. 565 
upon, any estate, real or personal, every suit commenced, or decree, R. Bat. 
judgment, or execution suffered or obtained, and every bond or other 3 822% 213. 
writing given, with intent to delay, hinder, or defraud creditors, oer 


PUuUr- 6 Rand. 618. 


chasers, or other persons, of or from what they are or may be law- 217s? 3t, 


fully entitled to, shall as to such creditors, purchasers, or other per- 3 ratt. 873. 


: . . -gk : : 6 Gratt. 197. 
sons, their representatives or assigns, be void.“ This section shall ê Gratt. 197. 


not affect the title of a purchaser for valuable consideration, unless 15 Gratt. 400. 
it appear that he had notice of the fraudulent intent of his immedi- 
ate grantor, or of the fraud rendering void the title of such grantor. 
2. Every gift, conveyance, assignment, transfer, or charge, which Code Va, p. 365, 


e e e e e 2. 
is not upon consideration deemed valuable in law, shall be void as to 3 Can 183. 


ereditors whose debts shall have been contracted at the time it 1 ond 332, 


‘ » 11 Leigh 137. 
was made, but shall not, on that account merely, be void as to credi- 1 Rob 123" 490. 


tors whose debts shall have been contracted, or as to purchasers who 11 Grath 98, 348, 
shall have purchased after it was made; and though it be decreed to f5 tatt ano, 
be void as to a prior creditor, because voluntary, it shall not for that 


cause be decreed to be void as to subsequent creditors or purchasers. 
3. Where any loan of goods or chattels is pretended to have heen code Va., p. 568, 


made to any person with whom, or those claiming under him, pos- ae 


. . e 4M f. 313. 
session shall have remained five years without demand made and 5 Munf 101, 305. 


pursued by due process of law on the part of the pretended lender, ee on 


or where any reservation or limitation is pretended to have been į} peish doa” 
made of a use or property, by way of condition, reversion, remain- ? Grett. 598. 
der or otherwise, in goods or chattels, the possession whereof shall 4 Gratt.93.. 
have so remained in another as aforesaid, the absolute property shall Pa ee 
be taken to be with the possession, and such loan, reservation, or 8 Gratt. 148. 


9 Gratt. 568. 
limitation, void as to creditors of, and purchasers from, the person so 11 Gratt. 662. 


* But valid as between grantor and grantee. Starke’s executors vs. Littlepage, 4 Rand. 368; 
James vs. Bird’s adm’r, 8 Leigh 510; Terrell vs. Imboden et al, 10 Leigh 321; Owen vs. Sharp & 
wife et al., 12 Leigh 427. 
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remaining in possession, unless such loan, reservation, or limitation, 
be declared by wili, deed, or other writing, duly recorded. And if 
any sale be made of goods and chattels reserving the title until the 
same is paid for, or otherwise, and possession be delivered to the 
buyer, such reservation shall be void as to creditors of, and pur- 
chasers without notice from, such.buyer, unless a notice of such 
reservation be recorded in the office of the recorder of the county 
where the property is. 

4, Any contract in writing, made in a to real estate or goods 
and chattels, in consideration of marriage, or made for the convey- 
ance or sale of real estate, or a term therein of more than five years, 
shall, from the time it is duly admitted to record, be, as against 
creditors and purchasers, as valid as if the contract was a deed 
conveying the estate or interest embraced in the contract. 

5. Every such contract, every deed conveying any such estate or 
term, and every deed of gift, or deed of trust or mortgage, convey- 
ing real estate or goods and chattels, shall be void as to creditors 
and subsequent purchasers for valuable consideration without notice, 


until and except from the time that it is duly admitted to record in 


the county wherein the property embraced in such contract or deed 
may be. 

6. Notwithstanding any such writing shall be duly admitted to 
record in one county wherein there is real estate, or goods or chattels, 
it shall nevertheless be void as to such creditors and purchasers in 
respect to other real estate or goods or chattels without the same, 
until it is duly admitted to record in the county wherein suċh other 
real estate, or goods or chattels, may be. 

T. If any goods or chattels mentioned in such writing be removed 
from a county in which it is admitted to record, the said writing 
shall, within three months after such removal, be admitted to record 
in the county to which the property is so removed; otherwise the 
same, for so long as it is not admitted to record in such last men- 
tioned county, shall, as to the property so removed, be void as to 
such creditors or purchasers. But such writing shall not be so void 
in respect to the interests of any married woman, infant, or insane 
person, if, before the end of three months after the disability shall 
cease, the writing be recorded in the county to which the property is 
removed. 

8. Where two or more re embracing the same property, are 
admitted to record in the same county on the same day, if the pre- 
vious section does not provide for the case, that which was first 
admitted to record shall have priority in respect to the property in 
such county. 

9. The words “creditors” and “purchasers,” where used in any 
previous section of this chapter, shall not be restricted to the pro- 
tection of creditors of, and purchasers from, the grantor, but shall 
extend to and embrace all creditors and purchasers who, but for the 
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deed or writing, would have had title to the property conveyed, or a 
right to subject it to their debts. 

10. A purchaser shall not, under this-chapter, or chapter seventy- Code Va, p. 567, 
five, be affected by the record of a deed or contract made by a per- 6 Tsigh 365, 
son under whom his title is not derived, nor by the record of a deed 
or contract made by any person before the date of a deed or con- 
tract made to or with such person, which is duly-admitted to record, 
and from which the title of such person is derived.* 


CHAPTER LXXV. 


LIEN FOR PURCHASE MONEY, AND LIEN OF MECHANICS, LABORERS, 
AND OTHERS. 


“ 


SEC, 
1. Vendor's equitable lien abolished; lien must 10. ikari of, when and how to be en- 
be retained in deed. tered. 3 


Mechanics’ liens, how secured, and pro- 
9 ceedings to enforce the same. 


Lien for purchase money to be reserved by deed. 


-1. If any person convey any real estate, and the purchase money Code Va.. p. 567, 
or any part thereof remain unpaid at the timè of the conveyance, $ Rand, 428. 


he shall not thereby have a lien for such unpaid purchase money, 8 Grate, 4l, A 


unless such lien is expressly reserved on the face of the conveyance. 9 Grait. 22 


11 Gratt. 441. 
15 Gratt, 300, 304. 


Lien of mechanics and others. 


2. Every mechanic, builder, artisan, workman, laborer, or other Code Va., p. 567, 
person who shall do or perform any work or labor upon, or furnish fets of 1866, p 
any material in the erection or construction of a house or other 1888, p. 115, ch, 
building on land, or in altering or repairing any house or other T ya, R. 249, 
building, or its appurtenances, by virtue of any contract with the 
owner thereof or his agents; or any person who, in pursuance of an 
agreement with any such contractor, shall in conformity with the 
terms of the contract with such owner or agents, do or perform any 
labor or work, or furnish any material, in the erection or construc- 
tion of a house or other building in this state, shall have a lien for 
the value of such labor and material, upon such house or other þuild- 
ing, and its appurtenances, and also upon the lots of land upon 
which. the same is situated. But the aggregate of all liens author- 
ized by this chapter to be created for labor performed and material 
furnished in building, altering, or repairing a house or other build. 
ing and its appurtenances, shall not exceed the price stipulated in 
the contract with such owner to be paid therefor. And such owner 
shall not be obliged to pay for or on account of such house, build- 


* Effect of recording a paper not required by law to be recorded; Ben et al. vs. Peete, 2 Rand. 539. 
Effect of a deed required to be recorded, but not properly admitted, as a recorded paper; Turner 
vs. Stip, 1 Wash. 319, 822; Maxwell va. Light, 1 Call 117. Effect of recorded deed as constructive 
notice in certain CARER ; Travis vs. Claiborne, 5 Munf, 4365, % 
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ing, or appurtenances, any greater sum or amount than the price so 
stipulated and agreed to be paid therefor in and by such contract. 
And such lien shall have priority over any lien created by deed or 
otherwise on such house or other building, and appurtenances, and 
the lots on which the same are erected, subsequently to the time 
when such labor shall have been performed and material furnished. 
But there shall be no priority of lien as between the parties claim- 
ing under the provisions of this section. 

3. Such lien shall be discharged unless the person desiring to avail 
himself thereof, within thirty days from the time he ceases to labor 
on or furnish material for such building and appurtenances, file with 
the recorder of the county in which the house or other building is 
situated, a just and true account of the amount due him, after allow- 
ing all credits, together with a description of the property intended 
to be covered by the lien, sufficiently accurate for identification, 
with the name of the owner or owners of the property, if known, 
which account shall be subscribed and sworn to by the person claim- 
ing the lien, or some one in his behalf. 

4. It shall be the duty of the recorder of the county to enter 
every such account in a book by him to be kept for that purpose, to 
be called the “ Mechanics’ Lien Record,” which shall be properly 
indexed, and in which he shall state the names of the parties, 
the amount and character of the claim, and when filed, and the 
description of the property to be charged by said lien, for which 
service he shall receive fifty cents, to be paid by the person claiming 
the lien. 

5. No person employed to do work or furnish materials for the 
construction of any such house or building, or any part thereof, by 
another who may have contracted with the owner thereof, to con- 
struct or erect the same, or any part thereof, shall have any lien on 
such house or building, unless such person shall within thirty days 
after the term of his employment has expired, or after the delivery 
of materials furnished, give notice in writing to the owner of such 
house or building of the amount of his demand, and that he claims 
the benefit of the lien created by virtue of this chapter. 

6. When the owner fails to perform his part of the contract, and 
by reason thereof the other party, without his own default, is pré- 
vented from completely performing his part, he shall be entitled to 
a reasonable compensation for as much as he has performed, in pro- 
portion to the price stipulated for the whole. 

7. Any person having a lien under or by virtue of this chapter 
may enforce the same by filing a bill in chancery in the circuit court 
of the county in which the house or other building is situated, in 
which he shall make all other persons having similar liens thereon, 
parties; and any other person acquiring such lien before a decree 
shall be pronounced in said suit, may, at his request, be made a de- 
fendant therein, and recover his claim in the same manner as if he 
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had been made a defendant at the commencement of the suit. Should 
the party bringing the suits from any cause fail to establish his claim, 
the suit shall not, for that cause, be dismissed, but it may be prose- 
cuted by any other party thereto having such lien, in the same 
manner as if it had been commenced by him. ; 

8. Unless a suit to enforce the lien is commenced within six 
months after the person desiring to avail himself thereof shall have 
filed his account in the recorder’s office, as hereinbefore provided, 
such lien shall be discharged; but a suit commenced by any person 
having such lien shall, for the purpose of preserving the same, 
inure to the benefit of all other persons having a like lien on the 
same property. z 

9. If the lien is established in favor of any of the creditors whose 
claims are presented in such suit, the court shall order a sale of the 
property on which the lien is established, or so much thereof as may 
be sufficient to satisfy such claim or claims, in like manner as in 
other suits in chancery. l 

10. When a debt secured by such lien is fully paid ay any time 
after such creditor shall have filed his account in the office of the 
recorder, such creditor shall cause the recorder to enter a discharge 
of such lien in the margin of the book in which such account is 
entered, and immediately ‘opposite thereto, or shall execute a release 
thereof, which may be recorded in the book in'which such account 
is entered. ~ i 


CHAPTER LXXVI. 


RELEASE OF LIENS. 


SEC. SEC. 
1. Lien, how released. 5. Must be recorded and indexed by recorder. 
2. Form of release of lien. _6. When and how circuit court may compel the 
3. By whom executed when person holding | execution of a release; costs. 


lien is under disability. | T. How chapter construed. 
4, When and where to be recorded; effect | 8. Release of judgment; duty of clerk and re- 
when delivered for record. l corder in relation thereto. 


How liens may be released. 


1. Any person entitled to the benefit of any lien on any estate, Acts of 1866, p. 
real or personal, or to the money secured thereby, whether the lien ® ™ ° 
was created by conveyance, judgment, decree, lis pendens, notice of 
attachment, or otherwise, may release such lien by a writing signed 
by him and acknowledged before a recorder, or other person author- 
ized to take acknowledgments of deeds, and admitted to record in 
the proper county. Such writing shall be known as a release, and 
shall be deemed sufficient, if it describe the lien to be released by 
any words that will identify and show an intent to discharge the 
same. 

2. Releases and their acknowledgment may be in form or effect as 
follows : 

I. In case of a mortgage or deed of trust: “I, A—— B—, 
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hereby release a mortgage (or deed of trust) made by C——- D—— 
to me (or to E—— F——, my trustee, or to , and assigned 
to me), dated the day of , and recorded in the recorder’s 


office of county, West Virginia, in deed book ——, page—-. 
(to be signed) A—— B Acknowledged before the subscriber, 
this day of ; (to be signed) G—— H: , justice, (or. 


recorder, notary public, ete., as the case may be).” 
II. In case of a lien for purchase money, reserved by conveyance: 


“I, A B——, hereby release the right reserved to me in a con- 
veyance executed by me (or, myself and wife), to C—— D—, 
dated the day of , (ete., as in the preceding form).” 


II. In case of a judgment or decree: “I, A B , hereby 
release a judgment (or decree) in my favor (or, in favor of J 
K , which has been assigned to me; or, in favor of J— K ; 
for my use), against C-— D , for (stating the amount), with 
interest and costs, rendered by (stating the court by which or the 
justice by whom it was rendered, and the term or date at which it 
was rendered, to be signed and acknowledged as above).” Every 
assignment of any such lien must be acknowledged by the assignor 
in the same manner as a release of a lien is acknowledged ; and 
when such lien is released by the assignee thereof, such assignment 
must be recorded with the release. 

3. In case of the death, insanity, or infancy of the person entitled 
to the lien, the release may be signed and acknowledged by the per- 
sonal representative, committee, or guardian of such person, as the 


“ case may be. 


4. When the release has been so signed and acknowledged, it 
may be presented for record to the recorder in whose office the lien 
thereby intended to be released is recorded or docketed; and from 
and after ithe time the same is so left for record (which time the re- 
corder shall endorse thereon), the said lien shall be discharged and 
extinguished, and the estate, of whatever kind, bound or affected 
thereby, shall be deemed to be vested in the former owner, or those 
claiming under him, as if such lien had never existed. 

5. The recorder shall record and properly index all releases under 
this chapter, and deeds of release admitted to record in his office, in 
a well bound book to be kept for the purpose exclusively; and when 
any release or deed of release is recorded, he shall note the fact on 
the margin of the record or docket of the lien discharged thereby, 
with a reference to the book and page where the same is recorded. 

6. In case of the refusal of the party holding such lien to execute 
a release upon request of the party entitled thereto, the circuit court 
having jurisdiction, after reasonable notice to the party so refusing, 
and if no good cause be shown against it; may direct the recorder to 
execute such release, and it shall thereupon have the effect of re- 
leases executed under the first section. The proceedings shall be at 
the costs of the party so refusing. 
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7. Nothing in this chapter contained shall be construed to au- 
thorize the discharge of any lien contrary to the provisions of the 
instrument under which the lienor claims, or to impair or affect the 
validity of any deed of release,or other writing discharging any lien 
in this chapter mentioned, either heretofore or hereafter created or 
made. = 

8. When an execution issued upon a judgment or decree which 
has been entered in the judgment lien docket in the office of the 
recorder, is returned satisfied, the clerk to whose office such return 
is made, shall certify the same to the recorder, and such return shall 


be entered by the recorder in the margin of the docket of such judg- 
ment or decree. 


CHAPTER LXXVII. 


OF WILLS. 


BEC. 
A l Who may make a will and who not. 
3 


4 Mode of executing wills prescribed; what 
wills are valid though not so executed, 


How wills revoked or revived. 


OA oy 


9. Conveyance subsequent to will not to pre- 
vent its effect’upon the interest of the tes- | 
tator at his death. 


SEO, 

18. When and how devisee or legatee a compe- 
‘tent witness to a will. 
Competency of creditors and executors as 

20 witnesses. 

21. On what wills this chapter operates, and 
when a will déemed to have been made. 

22. Jurisdiction of circuit courts in suits and 
controversies concerning wills, etc. 

a In appeals upon questions of probate, etc. 

25. | Proceedings on such appeals; effect of sen- 


10. Will construed as if made immediately be- | 26. tence or final order in such case. 

fore testator’s death ; exception. 27. 

11. When advancement deemed a satisfaction of | 28. Right of person interested who was not a 
devise or bequest. party to appear within five years, etc. 

12, } Devises or bequests which lapse or fail to | 29. Saving in favor of infants and others. 

138. take effect. 30. Wills, etc., to be recorded, and must remain 

14. } Devises in general terms ; how construed in in recorder’s office, etc.; exception. 

15. certain cases. 


17. Pretermitted children, how provided for. : 


Who may make wills ; how they are executed, revoked, altered, or revived. 


1. Every person, not prohibited by the following section, may by code Va., p. 572, 
will dispose of any estate to which he is entitled at his death, and į fash. 75. 
which, if not so disposed of, would devolve upon his heirs, personal $081 #9... 
representative, or next of kin. The power hereby given shall 1) Gratt, 185. 
extend to any estate, right, or interest, to which the testator may be (See ch. 66, 23). 
entitled at his death, notwithstanding he may become so entitled 
subsequently to the execution of the will. 

2. No person of unsound mind, or under the age of twenty-one ae Va. p- 572, 
years, shall be capable of making a will, except that minors eigh- § sca R 
teen years of age, or upwards, may, by will, dispose of personal > ™ ° 
estate. 

3.. No will shall be valid unless it be in writing and signed by the code Va., p. 573, 
testator, or by some other person in his presence and by his direction, rrr 
in such manner as to make it manifest that the name is intended as 10 drat Bt, 106, 
a signature; and moreover, unless it be wholly written by the testa- T ae Bone 
tor, the signature shall be made or the will scihowledgsd by him in 12Gratt. 249, 252. 


13 Gratt. 664. 


the presence of at least two competent witnesses, present at the same 1 Rand 181, 468. - 
3 Leigh 436. 
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5 Leigh 589. 
10 Leigh 13. 
8 Gratt, 307. 


Code Va., p. 573, 
5. 

4 Rand. 566. 

8 Leigh 20. 

9 Leigh 200. 


2 Gratt. 489. 
5 Gratt. 346. 


Code Ya., p. 578, 
6, 
0 Gratt. 64. 


Ta Va., p. 573, 


Í Wash. 140. 
3 Call 334. 
14 Gratt. 332. 


\ 


Code Va., p. 573, , 
8. 


Call 479. 
8 H. & M. 502. 


3 Leigh 32. 
12 Legh 316, 535. 


Code Ya., p. 573, 
2 9. 


Id. 310. 


5 Munt 

18 Gratt T 138, 136, 
Code Fa., tp. 574, 
5 Rand. 877. 
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time; and such witnesses shall subscribe the will in the presence of 
the testator, but no form of attestation shall be necessary. 

4, No appointment made by will, in the exercise of any power, 
shall be valid, unless the same be so executed that it would be valid 
for the disposition of the property to which the power applies, if it 
belonged to the testator; and every will so executed shall be a valid 
execution of a power of appointment by will, notwithstanding the 
instrument creating the power expressly require that a will made in 
execution of such power shall be executed with some additional or 
other form of execution or solemnity. 

5. Notwithstanding the two preceding sections, a soldier being in 
actual military service, or a mariner or seaman being at sea, may dis- 
pose of his personal estate as he might heretofore have done; and 
the will of a person domiciled out of this state at the time of his 
death shall be valid as to personal property in this state, if it he 
executed according to the law of the state or country in which he 
was so domiciled. 

6. Every will made by a man or woman shall be revoked by his 
or her marriage, except a will made in exercise of a power of ap- 
pointment, when the estate thereby appointed would not, in default 
of such appointment, pass to his or her heirs, personal representa- 
tive, or next of kin. 

7. No will or codicil, or any part thereof, shall be revoked, anile 
under the preceding section, or by a subsequent will or codicil, or 
by some writing declaring an intention to revoke the same, and exe- 
cuted in the manner in which a will is required to be executed, or 
by the testator, or some person in his presence and by his direction, 
cutting, tearing, burning, obliterating, canceling, or destroying the 
same, or the signature thereto, with the intent to revoke. 

8. No will or codicil, or any part thereof, which shall he in any 
manner revoked, shall, after being revoked, be revived otherwise 
than by re-execution thereof, or by a codicil executed in the manner 
hereinbefore required, and then only to the extent to which an inten- 
tion to revive the same is shown. 

9. No conveyance or other act, subsequent to the execution of a 
will, shall, unless it be an act by which the will is revoked as afore- 
said, prevent its operation with respect to such interest in the estate 
comprised in the will, as the testator may have power to dispose of 
by will at the time of his death. 


On what, and in whose favor, will operates. 


10. A will shall be construed, with reference to the real and per- 
sonal estate comprised in it, to speak and take effect as if it had 
been executed immediately before the death of the testator, unless 
contrary intention shall appear by the will. . 

11. A provision for or advancement to any person shall be deemed 
a satisfaction in whole or in part of a devise or bequest to such per-. 
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son, contained in a previous will, if it would be so deemed in case a ee 
the devisee or legatee were the child of the testator; and whether i 

he be a child or not, it shall be so deemed in all cases in which it 

shall appear from parol or other evidence to have been so intended. 

12. If a devisee or legatee die before the testator, leaving issue Code Va., p. 5T, 
who survive the testator, such issue shall take the estate devised or 
bequeathed, as the devisee or legatee would have done if he had 
survived the testator, unless a different disposition thereof be made 
or required by the will. 

13. Unless a contrary intention shall appear by the will, such real eae ie 
estate or interest therein as shall be comprised in any devise in such 
will, which shall fail or be void, or otherwise incapable of taking 
effect, shall be included in the residuary devise (if any) contained 
in such will. 

14. A devise of the land of the testator, or of the land of the testa- Code Nex weit 
tor in any place, or in the occupation of any person mentioned in Í Wask. 300. 
his will, or otherwise described in a general manner, and any other 
general devise which would describe a leasehold estate, if the testa- - 
tor had no freehold estate which could be described by it, shall be 
construed to include his leasehold estates, or any of them, to which 
such description shall extend, as well as freehold estates, unless a 
contrary intention shall appear by the will. 

15. A devise or bequest shall extend to any real or personal estate Code Va, p. 574, 
(as the case may be) which the testator hás power to appoint as he 
may think proper, and to which it would apply if the estate were 
his own property, and shall operate as an execution of such power, 
unless a contrary intention shall appear by the will. 


Of pretermitted children. 


16. If any person die leaving a child, or his wife enceinte of a ee 

child, which shall be born alive, and leaving a will made when such 353. 
3 Munf. 20. 

person had no child living, wherein any child he might have is not 
provided for or mentioned, such will, except so far as it provides for 
the payment of the debts of the testator, shall be construed as if the 
devises and bequests therein had been limited to take effect, in the 
event that the child shall die unmarried and without issue. 

17. If a will be made when a testator has a child living, and a, Code Va, p. 574, 
child be born afterwards, such after-born child, or any descendant $ Call 334. 
of his, if not provided for by any settlement, and neither provided ene 
for nor expressly excluded by the will, but only pretermitted, shall 
succeed to such portion of the testator’s estate as he would have 
been entitled to if the testator had died intestate, towards raising 
which portion the devisees and legatees shall, out of what is devised 
and bequeathed to them, contribute ratably, either in kind or in 
money, as a court of equity, in the particular case, may deem most 
proper. But if any such after-born child, or descendant, die under 
the age of twenty-one years, unmarried and without issue, his por- 
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Code Va., p. 575, 


4Gratt. 103. 
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tion of the estate, or so much thereof as may remain unexpended in 
his support and education, shall revert to the person to whom it was 
given by the will. $ 

Competency of witnesses to will, 

18. If a will be attested by a person to whom, or to whose wife 
or husband, any beneficial interest in any estate is thereby devised or 
bequeathed, if the will may not be otherwise proved, such . person 
shall be deemed a competent witness; but such devise or bequest 
shall be void, except that, if such witness would be entitled to any 


_share of the estate of the testator, in case the will were not estab- 
` lished,so much of his share shall be saved to him as shall not exceed 


Code Ya., p. 575 
320. ; 


Id. 2 21. 
1 Gratt. 18. 


Code Va. p. 575, 
tsa Gratt. 128, 635, 


the value of what is so devised or bequeathed. 

19. If a will, charging any estate with debts, be attested by a 
creditor, or the wife or husband of a creditor, whose debt is so 
charged, such creditor shall, notwithstanding, be admitted a witness 
for or against the will. 

20. No person shall, on account of his being executor of a will, 
be incompetent as a witness for or against the will. 


On what wills this chapter operates; when will deemed made. 


21. The preceding sections of this chapter shall not extend to wills 
made before the first day of July, eighteen hundred and fifty, but 
the validity and effect of such wills shall be determined by the laws 
in force on the day previous to that day. Every will re-executed, or 
republished, or revived by any codicil, shall, for the purposes of this 
chapter, be deemed to have been made at the time at which the same 


‘ shall be so re-executed, republished, or revived. 


Code Va., p. 575, 
23 


Of the probate and record of wills; and the appointment of a curator. 


22. The circuit courts shall have jurisdiction to hear and deter- 


b Rana. 190, 206. Mine suits and controversies concerning wills, according to the fol- 


6 Rand. 33. 


2 Leigh 248, 719, lowing rules, that is to say: in the county wherein the deceased has 


9 Leigh 119. 
10 Gratt, 358. 
18 Gratt. 672. 


Code Va., p. 576, 
229. ~ 


Id. 2 30. 


a mansion house or known place of residence; if he has no such 
house or place of residence, then in a county wherein any real estate 
lies that is devised or owned by the decedent; and if there be no. 
such real estate, then in the county wherein he dies, or a county 
wherein he has estate. | 

23. A circuit court, to which the question of probate of will is 
removed by appeal, may cause all persons interested in the probate 
to be summoned to appear on a certain day. 

24, Any person interested in such probate may be summoned, or 
proceeded against by publication; and to any person so interested 
who is an infant, or of unsound mind, a guardian ad litem may 
be assigned, as in other cases. 

25. When .all the persons interested in such probate shall be 
properly convened by such summons, or the publication thereof, or 
the assignment of a guardian, or shall otherwise appear as parties, 
the court shall proceed to hear the motion for such probate. - ` 
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26. In every such proceeding, the court may require all testamen- Id. p. 577, 82. 
tary papers of the same decedent to be produced. If any person es 
interested ask it, it shall order a trial by jury, to ascertain whether 
any, and if any, which of the papers produced be the will of the 
decedent; and if no such trial be asked, shall proceed without it to 
decide the question of probate. The court shall make a sentence or 
final order as to the probate, and certify the same to the recorder. 

27. In such a proceeding, any such sentence or final order shall Code Va. p. 577, 
be a bar to a bill in equity to impeach or establish such will, unless 
on such a ground as would give to a court of equity jurisdiction 
over other judgments at law. 

28. After a sentence or order made as aforesaid, a ‘person inter- Ia q T 
ested, who was not a party to the proceeding, may, within five years, 1H. & M. 72. 
proceed by bill in equity to impeach or establish the will, on which 1 1 Leigh 287. 
bill, if required by either party, a trial by a jury shall be ordered, ETS 


. . 1 Gratt. 18. 
to ascertain whether any, and if any, how much, of what was 80 3 Grait. 555. 


offered for probate, be the will of the decedent. If no such bill be pe 
filed within that time, the sentence or order shall be forever binding. 

29. The two preceding sections are subject to this proviso: that se Van p. 557, 
any person interested who, at the time of the sentence or order, B 
within the age of twenty-one years, may file a bill in equity to im- 
peach or establish the will, within one year after he becomes of age; 
and any person interested who, at that time, resides out of the state, 10 Gratt. 365. 
or shall have been proceeded against by publication, may, unless he 
actually appeared as a party, or was personally summoned, file such 
bill within two years after such sentence or order. 

30. Every will, or authenticated copy thereof, admitted to probate Code Va., p. 557, 
under the provisions of this chapter, shall be recorded by the re- 
corder, and when recorded shall remain in the office of such recorder, 
except when removed therefrom under a subpceena duces tecum. 


' OHAPTER LXXVII. 


OF DESCENTS AND DISTRIBUTIONS. 


BEC, i SEC. 


1. Course of descents generally. 9. General course of distribution of personal 
2. To collaterals of the half blood. estate. 

3. When per stirpes and when per capita. 10. State’s right, if no distributee. 

4. Alienage of ancestor no bar, etc. 11. When and how widow must renounce benefit 
5. When illegitimate children may inherit. of will; same in case of husband as to will 
6. Marriage legitimizes children, when. of his deceased wife, etc, 

7. Issue of marriages null in law, etc., legiti- | 12. Provisions of eleventh section qualified. 


mate. 13. Advancements to be broughtinto hotchpot, 
8. Posthumous children to inherit. ` 


Course of descents. 


1. When any person, having title to any real estate of inheri- code Ya., p. 578, 
tance, shall die intestate as to such estate, it shall descend and pass ieee 
in parcenary to such of his or her kindred, male and female, ag.are ©7482: 


not aliens, or to the husband or wife, in'the following ‘courses meee 
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Code Ya., p. 578, 

o Call 581. 

8 Leigh 368. 

Code Va., p. 578, 
3. 

6 Rand. 355. 


cone Ya., p. 579, 
2 Teigh 109. 
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_I. To his or her childrenZand their descendants. 

II. If there be no child, nor the descendants of any child, then 
to his or her wife or husband. 

III. If there be no wife or husband, then to his or her father. 

_IV. If there be no father, then to his or her mother, brothers, and 
sisters, and their descendants. 

V. If there be no mother,"nor brother, nor sister, nor any descen- 
dant of either, then one moiety shall go to the paternal, the other to 
the maternal kindred, in the following course: 

VI. First, to the grandfather. 

VII. If none, then to the grandmother, uncles, and aunts, on the 
same side, and their descendants. 

VIII. If none such, then to the great grandfathers,” ‘or great 
grandfather, if there be but one. 

IX. If none, then to the great grandmothers, or great grand- 
mother, if there be but one, and the brothers and sisters of the 
grandfathers and grandmothers, and their descendants, 

X. And so on, in other cases, without end, passing to the nearest 
lineal male ancestors, and for want of them, to the’ nearest lineal 
female ancestors in the same degree, and the descendants of such 
male and female ancestors. 

XI. If there be no father, mother, brother, or sister, nor any 
descendant of either, nor any paternal kindred, the whole shall go 
to the maternal kindred; and if there be no maternal kindred, the 
whole shall go to the paternal kindred. 

2. Collaterals of the half blood shall inherit only half so much 
as those of the whole blood. But if all the collaterals be of the 
half blood, the ascending kindred (if any) shall have double portions. 

3. When the children of the intestate, or his mother, brothers, and 
sisters, or his grandmother, uncles, and aunts, or any of his female 
lineal ancestors living, with the children of his deceased lineal ances- 
tors, male and female, in the same degree, come into the partition, 
they shall take per capita or by person; and where, a part of them 
being dead and a part living, the issue of those dead have right to 
partition, such issue shall take per stirpes, or by stocks, that is to 
say, the shares of their deceased parents; but whenever those enti- 
tled to partition are all in the same degree of kindred to the intes- 
tate, they shall take per capita or by persons. 

4, In making title by descent, it shall be no bar to a party that 
any ancestor (whether living or dead,) through whom he derives his 


Code Va, p. 579, descent from the intestate, is or hath been an alien. 
5. 


4 Leigh 118. 
8 Leigh 368. 
18 Gratt. 223. 


15 Gratt. 588, 625, 


Code Ya., p. 579, 


6. 
2 Gratt. 204. 
a Gratt., 626. 


5 Call 
3H, & M., 225. 


5. Bastards shall be capable of inheriting and transmitting inheri- 
tance on the part of their mother, as if lawfully begotten. 

6. If a man, having had a child or children by a woman, shall 
afterwards intermarry with her, such child or children, or their 
descendants, if recognized by him before or after the marriage, shall 
be deemed legitimate. š 


SS 
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7. The issue of marriages deemed null in law, or dissolved py a Code Vasp 578, 
court, shall nevertheless be legitimate. b Catt 148. 

8. Any person in ventre sa mere, who may be born in ten months Sede Va. p. 579, 
after the death of the intestate, shall be capable of taking byś Gall ası. 
inheritance in the same manner as if he were in being at the time of 
such death. 


Distribution of personal estate. 


9. When any person shall die intestate as to his personal estate or Code Va, p. 579, 
any part thereof, the surplus, after payment of funeral expenses, {Leigh 163. 
charges of administration, and debts, shall pass and be distributed ee 
to and among the same persons, and in the same proportions, to 
whom and in which real estate is directed to descend, except as fol- 
lows: 

First. Alienage in any person claiming a distributive share of the 
personal estate shall be no impediment to his receiving the same 
share that he would have been entitled to, if he had been a citizen. 

Second. If the intestate was a married woman, and leave chil- 3 René 53 
dren surviving, her husband shall be entitled to one-third of the 
said surplus, and if she leave no children, he shall be entitled to the 
whole thereof. 

Third. If the intestate leave a widow, and children by the same or Jefferson 87. 


101. 
a former marriage, the widow shall be entitled to one-third of the said a et 


l 94. 
surplus, and if he leave no children, she shall be entitled to the 9 Grat. E 242. 
whole thereof. 

10. To the state shall accrue all the personal estate of every Sse Ves pete 


decedent, of which there may be no other distributee. 


Widows and husband's renunciation; what bars her or his right as 
distributee. 


11. When any provision for a wife is made in the husband’s will, Code Van p. 580, 
she may, within one year from the time of the admission of the will 4 Gan A 
to probate, renounce such provision. Such renunciation shall be peia Sa 
made either in person before the recorder by whom the will ig 8 Leigh ae 
admitted to record, or by a writing recorded in the office of said 11 Gratt 438 
recorder, upon such acknowledgement or proof as would authorize a 
writing to be admitted to record under chapter seventy-three. If 
such renunciation be made, or if no provision be made for her in the 
will, she shall have such share of her husband’s real and personal 
estate as she would have had if he had died intestate leaving chil- 
dren ; otherwise, she shall have no more thereof than is given her 
by the will. A husband may, in like manner, renounce a pro- 
vision made for him in the will of his wife, and in such case, or if no 
provision for him be made in the will, he shall have such share of 
his wife’s estate, real and personal, as he would have had if she had 
died intestate leaving children; otherwise, he shall have no more 


thereof than is given him by the will. 
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12. The foregoing provisions in favor of the husband and the wife 
are all subject to this qualification, that if the husband would be 
barred of his curtesy in the estate of his wife, or the widow would 
be barred of her dower in the estate of her husband under any of 
the provisions of chapter sixty-five of this act, neither shall have 
any part of the estate of the other, unless the same be given him or 
her by will, and then only so much as is so given. 


Advancemenis to be brought into hotchpot. 


18. Where any descendant of a person dying intestate as to his 
estate or any part thereof, shall have received from such intestate in 
his lifetime, or under his will, any estate, real or personal, by way of 
advancement, and he or any descendant of his shall come into the 
partition and distribution of the estate with the other parceners and 
distributees, such advancement shall be brought into hotchpot with 
the whole estate, real and personal, descended or distributable, and 
thereupon such party shall be entitled to his proper oe of the 
estate, real and personal. 


CHAPTER LXXIX. 


PARTITIONS AND COTERMINOUS OWNERS. 


SEC. SEC. 
1. Partition of lands, how compelled, etc. 7.) Rights of coterminous owners of land as to 
2. Shares of two or more, when laid off to-| 8. digging, excavating, etc.; also, as to mi- 
gether, 9. ning for coal, etc.; powers of justice, etc, 
3. ee ble ora fone ane when land not i | Draining lands through those of others. 
4. As to shares of unknown parties. 12. When culverts, etc., may be cut under mill 
5. Lessee of land divided, how to hold after par- canals, etc., to drain lands. 
tition. 13. Ancient lights, Jaws of England in relation 
6. Partition of goods and chattels, etc; when to, not in force in this country. 


sale may be made. 
Partition of lands. 


1. Tenants in common, joint tenants, and coparceners, shall be 
compellable to make partition, and the circuit court of the county 
“wherein the estate, or any part thereof, may be, shall have jurisdic- 
tion in cases of partition, and in the exercise of such jurisdiction, 
may take cognizance of all questions of law affecting the legal title, 
that may arise in any proceeding. 

2. Any two or more of the parties, if they so elect, may ae 
their shares laid off together, when partition can be conveniently 
made in that way. 

3. When partition cannot be conveniently made, the entire subject 
may be allotted to any party who will accept it, and pay therefor to 
the other parties such sums of money as their interest therein may 
entitle them to; or in any case now pending or hereafter brought, in 
which partition cannot be conveniently made, if the interests of those 
who are entitled to the subject, or its proceeds, will be promoted by 
a sale of the entire subject, or allotment of part and sale of the res- 
idue, the court, notwithstanding any of those entitled may be an 
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infant, insane person, or married woman, may order such sale, or 
such sale and allotment, and make distribution of the proceeds of 
sale, according to the respective rights of those entitled, taking care, 
when there are creditors of any deceased person who was a tenant in 
common, joint tenant, or coparcener, to have the proceeds of such 
deceased person’s part applied according to the rights of such cred- 
itors. The court making an order for sale shall, when the dividend 
of a party exceeds the value of three hundred dollars, if such party 
be an infant or insane person, require security for the faithful appli- 
cation of the proceeds of his interest, in like manner as if the sale 
were made under chapter eighty-three. 

4, If the name or share of any person interested in the subject of Code Va., p. 581, 
the partition be unknown, so much as is known, in relation thereto, 
shall be stated in the bill. 

5, Any person who, before the partition or sale, was lessee of any Ia. p. 582, 25. 
of the lands divided or sold, shall hold the same of him to whom 
such land is allotted or sold, on the same terms on which, by his 
lease, he held it before the partition. 


* Partition of chattels. 


6. When an equal division of goods or chattels cannot be made Id. 3 6. 
in kind among those entitled, a court of equity may direct the sale i Rena’ 9s, 
of the same, and the distribution of the proceeds according to the 


rights of the parties. 


” 


- Rights of coterminous owners of land. 


7. No owner or tenant of any land containing coal shall open or Code Va., p. 582, 
sink, or dig, excavate, or work in, any coal mine or shaft, on such ‘els of 1862-3. 
land, within five feet of the line dividing said land from that of an- (Vu; 7e P® 
other person or persons, without the consent, in writing, of every 
person interested in, or having title to, such adjoining lands in pos- 
session, reversion, or remainder, or of the guardians of any such 
persons as may be infants. If any person shall violate this section, 

. he shall forfeit five hundred dollars to any person injured thereby 
who may sue for the same. ` 

.8. The owner, tenant, or occupant of any land on which a coal Code Va., p. 582, 
mine is opened and worked, or his agent, shall permit any person 
interested in, or having title to, any land coterminous with that in 
which such coal mine is, to have ingress and egress with surveyors_and. 
assistants to explore and survey such mine at his own expense, and not 
oftener than once a month, for the purpose of ascertaining whether 
or not the preceding section has been violated. Every owner, tenant, 
occupant, or agent who shall refuse such permission, exploration, or 
survey shall forfeit twenty dollars for each refusal to the person so 
refused. 

9. A justice of the township in which such mine is, before whom ta. 39. 
complaint of such refusal is made, may issue a summons to such 
owner, tenant, occupant, or agent, to answer such complaint. On 


- 
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, the return of the summons executed, and proof that the complain- 
ant has right of entry, and that it has been refused without sufficient 
cause, the justice shall designate an early and convenient time for 

-~ such entry to be made, and issue his warrant, commanding the 
sheriff of the county to attend and prevent obstructions and impedi- | 
ments to such entry, exploration, and survey. The costs of such 

- summons, and a fee of three dollars to the sheriff executing the war- 
rant, shall be paid by the person whose refusal caused the complaint. 
But if the justice dismiss the complaint, the costs shall be paid by 
the party making it. 

Draining lands through lands of others. 


Td, p. 583, 218, 10. Any person desiring to drain his lands through the lands of 
others may make application to the circuit court of the county in 
which the lands are situated, for the appointment of commissioners 
to go upon the said lands and ascertain whether the mode of drain- 
ing his land proposed by the applicant be proper, and what compen- 
sation is due therefor. Notice shall be given of such application as 
prescribed by the sixth section of the forty-second chapter, and the 
proceedings thereon shall conform to the subsequent provisions of 
said chapter, as far as the same are applicable. 

Id, 3 16. 11. If the leave prayed for be granted, the applicant before he pro- 
ceed therein shall pay, or secure to the satisfaction of the parties 
entitled thereto, the compensation ascertained by the commissioners, 
and all the costs of the inquest, and shall make and keep open such 


a cut, drain, or culvert, as he is allowed to make, at his own expense. 


Persons draining lands may construct culverts under mill canals. 


Id. 3 17. 12. Such circuit court may allow owners of lands desirous of 
draining the same, the right to construct trunks or culverts under 
the beds of mill canals, in cases where the same may be necessary, 
subject to the same regulations and provisions as are prescribed in 
this act in regard to the draining of lands through the lands of 
others; provided, that the said trunks or culverts shall be so loca- 
ted and arranged as not to obstruct or interfere with the passage of 
the water through such canals. 


Ancient lights. 
13. lt is hereby declared that the common law of England, touch- 
ing ancient lights, is not and never has been in force in this state. 


/ 


CHAPTER LXXX. 


OF THE MAINTENANCE OF ILLEGITIMATE CHILDREN. 


BEC. SEC. 

1. Proceedings against father of bastard child |- 4, Plea of “not guilty; proceedings thereon; 
before justice; when such proceeding may | bond required if defendant found guilty, 
be had in case of married woman. and defendant to be committed unless bond 

2, Recognizance to remain in force, though given, etc. ` 
cause continued; new recognizance may { 5. Proceedings when conditions of bond are 
be required, etc. roken. 

B. Proceedings after accusation may be either 
in name of woman or supervisors. 


6. Duties of prosecuting attorney in such cages, 
7. Parties competent as witnesses, 
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1.-Any unmarried woman may go before a justice of any town- Code Va, p. 584, 
ship of the county in which she has resided for the preceding year, Acts of 1867, p. 
and accuse any person of being the father of a bastard child of 6 Munt 452. 
which she has been delivered. The said justice shall examine her eee 
under oath, and reduce her examination to writing and sign it. On 
such examination, unless the child be three years old or upwards, 
the justice shall issue a warrant, directed to the sheriff of, or a con- 
stable in, any county where the accused may be, requiring him to be 
apprehended and taken before a justice of any township of the 
_ county in which he may be found; and it shall be the duty of such 
justice to require the accused to enter into a recognizance, with one 
or more good securities, in a sum not less than one hundred nor 
more than five hundred dollars, conditioned for his appearance at 
the next term of the circuit court of the county in which such war- 
rant issued, to answer said charge, and to abide by and perform the 
order of the court in relation thereto. If a married woman live 8 Gratt. 20. 
separate and apart from her husband for the space of one year or 
more, and shall not at any time during such separation cohabit with 
her said husband, she may, if she be delivered of a child at any 
time after the said one year, and while such separation continues, 
accuse any person, other than her husband, of being the father of 
such child, in like manner, and the same proceedings shall be there- 
upon had, as if she were an unmarried woman. 

2. Should the court continue the case’ at the first or any subse- Code Va., p. 584, 
quent term, the recognizance shall continue in force until final judg- 
ment, unless the accused, if a new recognizance be required, shall 
give the same or be committed to jail. 

3. After such accusation shall have been made, proceedings there- Id. 2. 
upon may be had either in the name of the woman or of the super- 
visors of the county. 

4. If the accused appear and plead “not guilty,” the issue shall 14.25. ii: 
be tried by a jury, and if he be found guilty, the court shall order 6 eb.. | 
him to pay to the supervisors of the county, for the maintenance of 
the child, such sums as it may deem proper, for each year, until such 
time as the court may appoint, unless it sooner die; and shall order 
the father to give a bond in such penalty, and with such sureties, as 
it may deem sufficient for the performance of said order; and shall 
order him to jail until such bond be given in court, or filed in the 
clerk’s office, or the woman and the said supervisors consent to his 
discharge, or he be otherwise legally discharged; and if found not 
guilty by the jury, he shall be discharged, and shall recover his 
costs against the said supervisors. 

5. As often as the condition of such bond is broken, a motion Code Va.. p. 585, 
may be made before the circuit court of the county, and judgment $ Gratt. 139. 
may be given in the name of the said supervisors against the said 
father and his sureties, and against his and their personal represen- 
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tatives, for the money due, with lawful interest thereon from the 
time or times when the same ought to have been paid. í 

6. The prosecuting attorney for the county shall appear on behalf 
of the woman or of the supervisors in every case under this chapter ; 
and if judgment be given against the father, there shall be included 
in the costs a fee of ten dollars to said attorney. 

7. At the hearing or trial, both the woman and the accused shall 
be competent witnesses to testify therein. 


CHAPTER LXXXI. 


MASTERS AND APPRENTICES. 


SEC. 


EC. 
1. £ | How HORE aoe bound out, 8.) Of the money the master is to pay; to whom 


9. f itis to be paid. 


3 Term of apprenticeship. 10. How such money may be recovered. 
4, Writing executed by master ; his duty. 11. Complaint of master or apprentice against 
5. What is to be required of him by the recor- each other; how tried, etc. 
der binding out minor. 12. Apprentice not to reside out of the county in 
6. When and where bond of master filed; if not which he is bound, without leave of recor- 
so filed, master not entitled to services of der, etc. 
apprentice. 13. As to apprentices bound out of the state. 
7. How apprentice may be transferred to new | 14. Penalty for harboring apprentice who de- 
master. serts his master, etc. 


How a minor is bound ; for what term; of the writing executed by the 
master; and hie duties. K 

1. Any minor may be bound as an apprentice by his father, or if 
none, by his guardian, or if neither father nor guardian, by his 
mother, with the consent, entered of record, of the recorder of the 
county in which the minor resides ; or without such consent, if the 
minor, being fourteen years of age, agree in writing to be so bound. 

2. The recorder of a county:may bind out as an apprentice any 
minor who is found begging in such county, or is likely to become 
chargeable thereto. 

3. The term of every such apprenticeship shall be until the 
apprentice attains the age of twenty-one years, if a boy, or eighteen 
years, if a girl. : 

4, The writing by which any minor is bound as an apprentice 
shall specify his age, and what trade, art, or business he is to be 
taught. ‘The master, whether it is expressly provided therein or not, 
shall be bound to teach him the same, and also reading, writing, 
and common arithmetic. 

5. When a recorder makes an order allowing a minor to be bound 
as an apprentice, he shall direct whether the master, besides main- 
taining the apprentice and so teaching him, shall pay anything for 
his services, and if anything, how much, and for which year or 
years. The writing by which the minor is bound shall bind the 
master to pay what may be so directed.. For such payment bond 
may be taken by the recorder binding such minor. 


Id.p.586,27. “—~ 6. The bond so taken from the master shall, within six months . 


from the date of the order requiring it, be filed in the office of the 
recorder of the county in which the order is made. Unless so filed, 
the master shall not be entitled to the services of the apprentice. 
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7. Such writing may, with the approbation of the said recorder, ta. 32: 
and on such terms as the recorder may prescribe, be transferred by 
the master, or, within three months after his death, by his personal 
representative. The assignee thereof shall succeed to the master’s 
rights and obligations for the future, and shall give bond if required 
by the recorder. 
Of the meney the master is to pay. 


8. The money which the master is to pay for any year except the ta. 29. 
last, shall, at the end of the year for which it is payable, be paid to 
the father of the minor, or the mother, or part to each, as the recorder 
may direct; or it may be reserved, to be paid to the apprentice at 
the end of his term, with interest. Such directions may be changed 
from time to time, on the motion of the supervisors of the county, or 
of the father, mother, or apprentice, on proof of notice of such 
motion having been given to the adverse party. 

9. The money which the master is to pay for the last year shall 14.10. 
be paid at the end thereof to the apprentice. 

10. Any money to be paid under either of the two preceding sec- Ia. 211. 
tions may be recovered from those liable therefor, on the motion of 
those entitled thereto, or by suit. Any such motion may be in the 
circuit court of the county in which the bond of the master is filed. 


Controversies between masters and apprentices. 


11. Such court, or the recorder of the-county, during the term of ra. 312. 
apprenticeship, may receive the complaint of such apprentice, or 
any person in his behalf, against the master, for undeserved or 
excessive correction, want of instruction, insufficient allowance of 
food, raiment, or lodging, or non-payment of what was directed to 
be paid; or the complaint of a master against his apprentice for 
desertion, or other misconduct; and after reasonable notice of the 
complaint to the party against whom it is made, may determine the 
same in a summary way, making such order as the case may require. 

12. No apprentice shall live out of the county in which the order Ia. 213. 
binding him is made, without leave of the recorder of the said county. 
Whenever such leave is given, a copy of the order giving it shall be 
forthwith filed in the office of the recorder of the county in which 
the residence is to be; and thereafter the circuit court. or recorder of 
- that county may hear and determine any complaint against the said 
master or apprentice, as might have been done by the recorder giv- 
ing such leave, before the same was given. If, without such leave, 
an apprentice be removed by his master, or with his master’s knowl- 
edge, out of the first mentioned county, and remain thereout more 
than one month, the obligation of the apprentice to serve such mas- 
ter shall be only during the pleasure of the apprentice. 

13. If any apprentice, who was bound as such beyond the limits of Ia. p.587, 214. 
this state, be brought or come within the same, the circuit court or 
recorder of the county-in which he may be may hear and determine, 
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in a summary way, any complaint of him or his master, and make 
such order in the matter as may be right. 


Apprentices who desert their service. 


14. If an apprentice, bound in this state, desert the service of his 
master, and any person shall, knowingly, conceal or harbor such 
apprentice, he shall pay such master three dollars for each day he 
shall so conceal or harbor him, in addition to the damages sustained 
by the master. 


CHAPTER LXXXII. 


OF GUARDIANS AND WARDS. 


BEC. and. 
1. Testamentary gnardian may be appointed. “Disbursements allowed guardian; when 
2. When and before whom to qualify. " may be beyond income, and property sold - 
3.1 When and how recorders to appoint guard- | 9 therefor. 
4, ians. 10. When guardian to pay compound interest. 
5. Bond of guardian; when recorder liable for | 11. When he may demand and recover such 
not taking, or for insufficient security. interest. 
6. When recorder to appoint curator; his du- | 12. Time allowed guardian to invest funds. 
ties and responsibilities; his bond. 13. Power of chancery courts over guardians. 
‘7. Guardian to have the care and custody of | 14. How infants may sue. 
ward and his estate; proviso as to custody 
of person; continuance of his trust; to ~ 
account for estate at the end thereof. = 


~ 


Appointment of guardians. 


1. Every father may, by his last will and testament, appoint a 
guardian for his child, born or to be born, and for such time, during 
its infancy, as he shall direct. 

2. If any person so appointed shall renounce the trust, or fail to 
appear before the recorder before whom the said will shall be proved, 
within six months after the probate thereof, and declare his accept- 
ance of the trust, and give bond as hereafter provided, such ap- 
pointment shall be void. 

3. The recorder of any county in which any minor resides, or if 
he be resident out of the state, in which he has any estate, may appoint 
a guardian for him, unless he have a guardian appointed as afore- 
said by his father. 

4, If the minor is under the age of fourteen years, the recorder 
may Dominate and appoint his guardian; if he is above that age, 
he may, in the presence of the recorder, or in writing, acknowledged 
before a justice, nominate his own guardian, who, if approved by 
the recorder, shall be appointed accordingly ; and if the guardian 
nominated by such minor shall not be appointed by the recorder, or 
if the minor shall reside without the state, or if, after being sum- 
moned by the recorder, he shall neglect to nominate a suitable per- 
son, the recorder may nominate and appoint the guardian in the 
same manner as if the minor was under the age of fourteen years. 

5. Every guardian, unless in the case of a testamentary guardian 
the will otherwise directs and the recorder in such case deems it 
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unnecessary for the safety of the ward, shall give bond, to be approved 3 3 Leigh 12. 
by the recorder by whom he is appointed, or before whom he accepts 1 1 Gratt, 310. 
the trust, in such penalty as shall be prescribed by the recorder. If” 
any recorder omit to require such a bond, or accept such person as 
surety or sureties as do not satisfy him of their sufficiency, the 
recorder so in default shall be liable to the ward for any damages 
he may sustain thereby. 

6. Until a guardian shall have given bond, the recorder may, a ia 
from time to time, appoint a curator, who shall give bond as afore- 
said, and, during the continuance of his trust, have all the powers 
and perform all the duties of a guardian, and be responsible in the 
same way; but the recorder, in his discretion, may dispense with his 
giving security. 

Powers and duties. 


7. Every guardian who shall be appointed as aforesaid, and give I Iag T o, 
bond when it is required, shall have the custody of his ward, and 4 Call 250. 
the possession, care, and management of his estate, real and personal, 6 Tigh 300. 
and out of the proceeds of such estate shall provide for his main- ~~ V= P- 155. 
tenance and education. But the father of the minor, if living, and 1 Gratt. 513. 
in case of his death, the mother, while she remains unmarried, shall, 
if fit for the trust, be entitled to the custody of the person of the 
minor, and to the care of his education. And unless the guardian 
shall sooner die, be removed, or resign his trust, (which the circuit 
court that appointed him, or if he was appointed by the recorder, 
then the recorder of the county in which he was appointed, may 
allow him to do), he shall continue in office until the minor shall 
attain the age of twenty-one years,`or in the case of a testamentary 
guardianship, until the termination of the period limited therefor. 

At the expiration of his trust, he shall deliver and pay all the estate 
and money in his hands, or with which he is chargeable, to those 
entitled thereto. 

8. No disbursements shall be allowed to any guardian, where the Code Va, p. 588, 
deed or will under which the estate is derived does not authorize it, : Munf. 119. 


nd. 444, 
beyond the annual income of the ward’s estate, except in the follow- 8 Leigh 12, 
ig 
ing cases: 1 Gratt. 143. 


First, when the ward is of such tender years or infirm health that 
he cannot be bound out as an apprentice, or no suitable person will 
take him as such; or, l 

Secondly, when, although old enough to be bound out as an ap- 
prentice, it shall be deemed best for the ward that the principal of 
his personal estate, or a portion thereof, should be applied toward 
his education or maintenance, and the court before which, or the 
recorder before whom, the accounts of the guardian may be settled 
shall be satisfied that such expenditure was actually made, and was 
judicious and proper, and shall allow the same. 

9. When any such disbursements shall be so allowed, the court or code va, p. 588, 
recorder shall, if necessary, order the sale of such portion of the® 
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personal estate of said ward as may be necessary to pay the balance 
of such expenditures over and above the income of his estate, and 
may sanction any sale previously made, which, if it had not been so 
made, the court or recorder, at the time of allowing such disburse- 
ments, would have ordered; but neither the ward personally, nor 
his real estate, shall be liable for such disbursements. 

10. If any balance, whether of profits received or estimated, or 


of interest or principal, be due by any guardian, or other person 


acting as guardian, at the end of any year, which ought to be in- 
vested or loaned out within a reasonable time for the benefit of the 
ward, and the same remain in the hands of such guardian or other 
person, he shall be charged with interest thereon from the end of the 
year in which such balance arose, and so on toties quoties during 
the continuance of the trust. 


~ 


Guardians-may demand compound interest for ward. 


11. Hereafter any person acting as guardian shall have the right 
to demand and recover of all obligors in bonds, payable to him as 
guardian, and held by him for the benefit of his ward, not only the 
principal sum due, with interest thereon after the rate now pre- 
scribed by law, but also when the interest on the principal sum is 
not paid punctually at the end of each year, to demand and recover 


- interest upon the interest so due and unpaid. 


Id. 2 12. 


Id. 3 18. 
2 Wash. 195. 


Code Va., p. 589, 
14. 


6 Munf. 280. 
1 Rand. 131. 


12. Whenever a guardian shall collect any principal or interest 
belonging to his ward, he shall have thirty days to invest or loan 
the same, and shall not be charged with interest thereon until the 
expiration of said time, unless he shall have made the investment 
previous thereto, in which case he shall be charged with interest 
from the time the investment or loan is made. 


Power of circuit courts, and of recorders. 


13. The circuit courts in’ chancery may hear and determine all 
matters between guardians and their wards, require settlements of 
the guardianship accounts, remove any guardian for neglect or 
breach of trust, and appoint or order another to be appointed by 
the recorder in his stead, and make any orders for the custody and 
tuition of an infant, and the management and preservation of his 
estate. Recorders shall have like authority as to removals and 
appointments, and as to the custody and tuition of the infant, and 
the management and preservation of his estate, in cases where the 
guardian or curator was appointed or qualified by or before them. 


~ 


How manors may sue. 


14. Any minor entitled to sue may do so by his next friend. 
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CHAPTER LXXXIII. 


OF LEASING THE LANDS OF INFANTS, MARRIED WOMEN OR INSANE 
PERSONS, AND OF THE SALE OF THEIR LANDS OR THOSE HELD FOR 


CESTUIS QUE TRUST. 


BEO. SEC. 

1. How leases on behalf of persons under dis-{ 8, Sale of land of insane or infant husband; 
ability may be made. when and how wife may join therein. 

2. By whom bill may be filed for sale of es-| 9. Wife to receive gross sum in such cases in 
tates of such persons, or estates held in lieu of dower, which is to be her separate 
trust; what bill must state, and how to be estate. 
verified. 10. How right of dower of insane wife may be 

8. Guardian ad litem to be appointed. passed. 

4, How depositions taken, and when not to be | 11. When proceeds of sale to passas real estate. 


read, etc. 12. 
5. When’ and what decree for sale may be made. | to 
6. Guardian, committee, or trustee not to pur- | 17. f 


Summary proceedings for the sale of lands 
of minors. 


chase at sale. 18. Certain sales of the lands of infants and in- 
7. Proceeds of sale, how to be secured and in- sane persons legalized, 
vested. 
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1. Where an infant, insane person, or married woman, (if the Code Ya., p.590, 


. property be not her separate estate,) is entitled to or bound to renew i 


any lease, any person on his or her behalf, or any person interested, 

may apply by petition or motion in a summary way, to the circuit 
court of the county in which the land leased or some part thereof 
may lie, and by the order of the said court, any person appointed by 
it may, from time to time, surrender or accept a surrender of such 
lease, or take or make a new lease of the same premises for such term, 
and with such provisions as the court shall direct. Such reasonable 
sums as may be incurred to renew any such lease, shall, with interest 
thereon, be paid out of the profits of the leasehold premises and be a 
charge thereon until such payment. . 


2. If the guardian of any minor, or the committee of any insane 12.22. 

19 Leigh 406. 

6 Gratt. 339. 

10 Gratt. 594. 
15 Gratt. 551. 


person, think that the interest of the ward or insane person will be 
promoted by asale of his estate, or estate in which he is interested 
with others, infants or adults; or if the trustee of any estate, or any 
person interested in any estate in trust, whether he be interested 
with others or not, think the interest of those for whom the estate is 
held will be promoted by a sale thereof, such guardian, committee, 
trustee, or beneficiary, whether the estate of the minor or insane per- 
son, or any of the persons interested, be absolute or limited, and 
whether there be or be not limited thereon any other estate, vested or 
contingent, and whether the guardian, committee, or trustee, or the 
minor, insane person, or any of the persons interested, reside in this 
state or not, may, for the purpose of obtaining such sale, file a bill 
in equity in the circuit court of the county in which the estate pro- 
posed to be sold or some part thereof may be, stating plainly all the 
estate, real and personal, belonging to such infant or insane person, 
or so held in trust, and all the facts calculated to show the propriety 
of the sale. The bill shall be verified by the oath of the plaintiff; 
and the infant or insane person, or the beneficiaries in said trust and 
the trustee, (when not Pismute) a and all others interested, shall be 
made defendants. 
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3. To every such infant or insane defendant there shall be ap- 
pointed a guardian ad litem, who, as well as the infant, (if over four- 
teen years of age,) shall answer the bill on oath in proper person. 

4. No deposition shall be read in the suit against any infant or 


insane party, except by leave of the court, unless it be taken in the - 


presence of the guardian ad litem, or upon interrogatories agreed on 
by him. 

5. If it be clearly shown, independently of any admissions in the 
answers, that the interest of the infant, insane person, or beneficiaries 
in the trust, as the case may be, will be promoted, and the court be 
of opinion that the rights of no person will be violated thereby, it 
may decree a sale of said estate, or any part thereof, taking for the 
purchase money, when the sale is on a credit, ample security, and if 
the sale be of real estate, retaining a lien thereon. 

6. At such sale the guardian, or guardian ad litem, or committee, 
or trustee, shall not be a purchaser, directly or indirectly. 

7. The proceeds of sale shall be invested under the direction of 
the court, for the use and benefit of the persons entitled to the estate, 
and in the case of a trust estate, subject to the uses, limitations, and 
conditions, contained in the writing creating the trust. But into 
whosesoever hands the said proceeds may be placed, the court shall 
take ample security, and from time to time require additional secu- 
rity, if necessary, and make any other proper orders for the faithful 
application of the fund, and for the management and preservation of 
any property or securities in which the same may be invested, and 
for the protection of the rights of all persons interested therein, 
whether such rights be vested or contingent. 


8. When a decree or order is made under this chapter, or under 


the fifty-eighth chapter, for the sale of real estate of an insane or 
infant husband, his wife may, if she think fit, join in the conveyance, 
and thereby release her right of dower, or sell and convey all her 
estate and interest in the granted premises, in like manner as she 
might have done by a conveyance thereof, made jointly with the hus- 
band if he had been under no legal disability. 

9. In case of any such release by the wife of her right of dower, 
or of any such conveyance of her own estate, (when the same is not 
her sole and separate property,) she shall receive from the proceeds of 
the sale, such sum in gross as in the opinion of the court may be 
sufficient to compensate her for her interest in the said real éstate; 
and the same when received shall be her sole and separate property 
and governed by the provisions of chapter sixty-six of this act. 

10. If the husband of an insane wife wish to sell real estate, 
and to have her right of dower therein released to the purchaser, he 
may petition for that purpose the circuit court of the county in 
which such estate or some part thereof is. And if it appear to the 
court to be proper, an order may be made for the execution of such 
a release by a commissioner to be appointed by the court for the 
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purpose, which release shall be effectual to pass the said right of 
dower to tħe purchaser. But the court shall make such order as in 
its opinion may be proper, to secure to her the same interest in the 
purchase money and the income thereof, that she would have had 
in the real estate and the income thereof if it had not been sold; or, 
at the discretion of the court, to secure to her, out of the purchase 
money, such sum in gross as, in the court’s opinion, may be sufficient 
to compensate her for her right of dower. 

11. What may be received under this or the seventy-ninth chap- Ia. 312. 
ter for the real estate of an infant or insane person, sold or divided, 
or so much thereof as may remain at his death intestate; shall, if he 
continue till his death incapable of making a will, pass to those who 
would have been entitled to the land if it had not been so sold or 
divided. 


Summary proceedings for the sale of property of minors. 


12. In addition to the proceedings authorized by the second sec- const. art. xi,33. 
tion of this chapter, the guardian of any minor, if he deem that the 28, ch 36,2 1; P: 
interest of his ward will be promoted by a sale of his estate, or of 
any estate in which he with others, infants or adults, is interested, 
whether the estate of the mingr, or of any of the other persons 
interested, be absolute or limit¢d, and whether there be or be not 
limited thereon any other estate, vested or contingent, may apply by 
petition, in a summary way, to the circuit court of the county in 
which the estate proposed to be sold, or some part thereof, may be, 
describing all the estate, real and personal, belonging to the minor, 
and stating plainly all the facts calculated to show the propriety of 
the sale. The petition shall be verified by the oath of the plaintiff; 
and the minor and all others interested shall be made defendants, 
and ten days’ notice shall be given to such defendants before such 
petition can be heard. 

13. To every such minor the court shall appoint a guardian ad ra. p.29, 22. 
litem, who must be present at the hearing. 

14. If it be clearly shown by the petition, exhibits, and evidence a.g 3,4, 8. 
adduced, ‘that the interest of the minor will be promoted by the 
sale, and the court be of opinion that the rights of no person will be 
affected thereby, it may order a sale of the estate, or any part 
thereof, either public or private, on such terms and in such parcels 
as may be deemed most beneficial to the minor, taking from the pur- ~ 
chaser bond, with ample security, when the sale is on a credit. At 
such sale neither the guardian nor the guardian ad litem shall be a 
purchaser, directly or indirectly. But no estate of any minor shall 
be sold contrary to the provisions of any will or conveyance by 
which such estate was devised or granted to the minor. 

15. Before such sale is made, the guardian shall, in open court, ta. gs. 
enter into bond, with approved security, in a penalty equal to double 
the value of the estate to be sold, conditioned for the faithful appli- 
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cation of the proceeds of sale. Such bond shall be payable to the 
state, and the court may thereafter order new bond, with other secu- 
rity, to be given, if deemed necessary.” _ 

16. The provisions of section seven shall govern as to the applica- 
tion of the proceeds of sale. The costs of the proceedings may be 
paid out of such proceeds, but no attorney’s fee shall be taxed 
therein. 

17. Whenever a guardian makes sale of any estate as herein pro- 
vided, he may be authorized by the court to execute to the purchaser, 
upon payment of the purchase money, a conveyance with covenant 
of special warranty, or the court may order such sale to be reported ` 
for confirmation, and when confirmed, direct such conveyance to be 
made by the guardian or a commissioner. Every such conveyance 
shall be as effectual in law as if the same were made by the minor 
when of lawful age. 

18. No sale of the real estate of an infant or insane person here- 
tofore made and confirmed, under and by the judgment, order, or 
decree of a court of competent jurisdiction, nor any conveyance of 
such real estate made or to be made under any such judgment, order, 
or decree, shall in any manner be affected or invalidated by reason 
of the bill or petition in the case not having been verified, or by 
reason of the persons who would be the heirs or distributees of such 
infant or insane person if he were dead, not having been made par- 


_ties to the suit or proceeding, or by reason of any other error or 


Code Ya., p. 592, 
21. 


defect in the proceeding or deed, not affecting the very right of the 
case. And all such sales and conveyances are hereby legalized and 
made valid. > 


CHAPTER LXXXIV. 


OF THE TRANSFER OF PROPERTY IN THIS STATE BELONGING TO 
DECEDENTS, WARDS, INSANE PERSONS, OR CESTUIS QUE TRUST 
IN ANOTHER STATE OR COUNTRY. 


SEC. BEC. 

1 8. Sale of property of ward, insane person, or 
2, ¢ Transfer of property of a decedent. cestui que trust may be ordered, and pro- 
3 ceeds transferred, 

4 9. Resident guardian, committee, trustee, etc., 


person. protected by such decree. 


“TO Or 


Transfer of property of cestui que trust. 


aaa of property of infant or insane 


1. A certificate of debt of this state, or of a corporation created 
by it, or stock in such corporation, standing on the books of the 
state or corporation, in the name of a person who was domiciled at 
his death out of this state, and has no personal representative quali- 
fied as such within} the same, may by his personal representative, 


_ qualified according to the laws of his domicil, be transferred as 


follows: such representative may give notice, by publication once a 
week for two months in a newspaper published in the state or 
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country in which he qualified, and in two newspapers published at 
the seat of government of this state, that he will move the circuit 
court of the county in which the said books of the said corporation 
or state are kept, to direct a transfer of such certificate or stock ; 
and upon his producing to the said court evidence of such notice 
having been so published, and evidence also that he is the personal 
representative according to the laws of the domicil, the said court, 
after the expiration of two months from the last publication of such 
. notice, may, on such motion, without any bill or other pleading, 
make an order that, upon the original certificate of such debt or 
stock being filed with the proper officer of the state or corporation, 
the same shall be transferred as may be directed by the said repre- 
sentative; and by virtue of such order, a valid transfer thereof, may 
be made on the books of the state or such corporation by the said 
representative in person or by attorney, unless before such transfer 
be actually made, a notice in writing forbidding the same be served 
on such officer ; in which last mentioned case such transfer shall only 
be made as would have been lawful if this section had not been 
enacted. 


2. The stock or certificates of debt of this state, and of any cor- 14.22. 


poration created by it, standing fin the name of a decedent, domiciled 
at the time of his death out of this state, and who is not known by 
the officer or agent charged with the duty of transferring such stock 
or certificates to have a personal representative qualified as such 
within the same, may be, transferred by the executor dr adminis- 
trator of such decedent, qualified according to ne laws of the 
domicil. 


3. When any minor or insane person, entitled to property or ra.g s: 


money in this state, resides out of it, on the petition of a guardian or 
committee, lawfully appointed and qualified in the state or country of 
his residence, the circuit court of the county in which the éstate may 
be may order the guardian or committee in this state, if there be one, 
to pay and deliver to such foreign guardian or committee, or his 
agent or attorney, all personal property and money in his hands, 
belonging to said ward or insane person, and authorize such foreign 
guardian or committee to sue for, recover, and receive all money or 
personal property which may belong to his ward or insane person, 
including the accruing rents of his real estate, in like manner as if 
he were appointed a guardian or committee of such ward or insane 
person in this state, and remove the same to the state or country in 
which the said foreign guardian or committee was appointed and 
qualified. 
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4. When the proceeds of sale of the real estate of an infant, insane Ia. p. 593, 34, 


person, or cestui que trust, under the laws now in force, are invested, 
or required to be invested, under the direction of a court, and such 
infant, insane person, or cestui que trust reside out of this state, on 
the petition of a guardian, committee, or trustee lawfully appointed 


p 
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or qualified in the state or country of the residence of such infant, 
insane person, or cestui que trust, the court under whose direction 
such proceeds are invested, or required to be invested, may, with the 
consent, of the persons residing in this state who would be the heirs 
of such infant, insane person, or cestui que trust, if he were dead, 
order the said proceeds to be paid and delivered to such foreign 
guardian, committee, or trustee, or his agent or attorney, and re- 
moved by him to the state or country in which he was appointed 
and qualified: provided that whenever, in the judgment of the court, 
the removal of the trust subject will defeat or conflict with the pro- 
visions of the deed, will, or other instrument creating the trust, the 
court may refuse to grant the prayer of the petition. No such order 
shall be made until there is done what is required by the fifth and 
seventh sections of this chapter to authorize an order under the third 
section. 

5. No such order shall be made until notice of the application 
shall have been published once a week for four successive weeks ina 
newspaper; nor until it shall be shown, by authentic documentary 
evidence, that such foreign guardian or committee has, where he 
qualified, given bond with surety sufficient to insure his accounta- 
bility for the whole amount of the ward’s or insane person’s estate 
in his hands, or which will probably be received by him as such 
guardian or committee; nor until the court shall be satisfied that the 
removal of such money or property from this state will not impair 
the rights or be prejudicial to the interests either of the ward or 
insane person, or of any other person. 

6. When any personal estate in this state is vested in a trustee 
resident therein, and those having the beneficial interest in the said 
estate are non-residents of this state, the circuit court of the county 
in which the said trustee may reside may, on a petition or bill in 
equity filed for that purpose, order him or his personal representa- 
tive to pay, transfer, and deliver said estate, or any part of it, toa 
non-resident trustee, appointed by some court of record in the state 
in which the said beneficiaries reside. 

7. No such order shall be made in the case of a petition until 
notice of the application shall have been given to all persons inter- 
ested in such trust estate; nor until the court shall be satisfied, by 
authentic documentary evidence, that the non-resident trustee ap- 
pointed as aforesaid has given bond, with sufficient security, for the 
faithful execution of the trust; nor until it is satisfied that the pay- 
ment and removal of such estate out of this state will not prejudice 
the right of any person interested or to become interested therein. 

8. If, in any proceeding under the third or sixth sections of this 
chapter, it shall appear to the court to be proper, it may order the 
property, or any part of it, to be sold, and the proceeds to be paid to 
the foreign guardian or committee, or non-resident trustee. 

9. When any guardian or committee, trustee, or other person, in, 
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» this state shall pay over, transfer, or deliver any estate in his hands 
or vested in him, under any order or decree made in pursuance of 
this chapter, he shall be discharged from all responsibility therefor. 


CHAPTER LXXXV. 


OF PERSONAL REPRESENTATIVES; THEIR POWERS AND DUTIES AS TO 
PERSONAL ASSETS. 


SEC. SEO. 
1. What executor may do before qualification, | 10. When estate committed to sheriff, etc.; no 
2. Administration with will annexed, when oath or bond required, etc.; order, when re- 
granted. voked. 
3. Oath of executor, or administrator with will 11. Copy of order sufficient authority ; when let- 
annexed. ters, etc., made out in due form. 
4. What recorder has jurisdiction to appoini R Appraisement of estate; its effect. 
administrator of intestate; who has prefer- . A 
ence in such appointment, etc. p to o secre eee the personal 
5. Oaths of administrator; when grant of ad- | 18: ? 5 
ministration céases. : A š 
6. Penalty of bond of executor or administrator. | to puts PTO REAIS pan onal rpe 
7. Wher bond not to be given. 24 ?, dct 
8. Executor of executor to have no authority 


over estate of first testator; recorder to 


a Order in which debts shall be paid. 
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grant administration thereof. 
. Marriage of female representative extin- 
guishes her authority. 


© 


Powers before qualifying ; their qualification and bonds; and the pro- 
bate or letters of administration. 


1. A person appointed by a will executor thereof, shall not have Code, of Yay p. 
the powers of executor until he qualify as such, by taking an oath 4 ae 194. 
and giving bond before the recorder by whom the will or an authen- 
ticated copy thereof is admitted to record; except that he may pro- 
vide for the burial of thé testator, pay reasonable funeral expenses, 
and preserve the estate from waste. 

2. If there be no executor appointed by the will, or if all the exec- Code Va. p. 595, 
utors therein nanied refuse the executorship, or fail, when required, i Rana. 108. 
to give such bond, which shall amount to such refusal, the said 79899 
recorder may grant administration, with the will annexed, to the per- 
son who would have been entitled to administration if there had 
been no will; he taking such oath and giving such bond. 

3. The oath of an executor, or of an administrator with the will Code Va, p.595, 
annexed, shall be that the writing admitted to record contains the 
true last will of the deceaséd, as far as he knows or believes, and that 
he will faithfully perform the duties of his office to the best of his 
judgment; and no other oath shall be required of him. 

4, In the case of a person dying intestate, the jurisdiction to hear qq 34 
and determine the right of administration of his estate shall be in 5631458. 
the recorder who would have jurisdiction as to the probate of his 4 Munt 231. 
will, if there was a will. Administration shall be granted to the $ fant 248, 267, 
distributees who apply therefor; preferring first the husband or en 
wife, and then such of the others entitled to distribution, as the 8 Gratt. 486. 
recorder shall see fit. If no distributee apply for administration 14 ratt. 229. 


within thirty days from the death of the intestate, the recorder may 


j 


502 


Code Va., p. 595, 
25. 2D 


12Gratt. 94. 


è 
e 


Code Va. p. 595, 


8 Gratt. 220. 

4 Call 308. 

5 Call 520. 

3 Leigh 89, 395. 
8 Leigh 54, 

3 Gratt. 113, 449. 


Pode Va. p. 595, 
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8 Gratt. 584, 601. 


12 Gratt. 85. 
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„grant administration to one or more of his creditors, or to any other 
person. 

5. Before any grant of administration as of the estate of an intes- 
tate, the person. to whom it is granted shall, before the recorder 
granting it, give bond, and take an oath that the deceased has left 
no will, as far as he knows, and that he will faithfully perform the 
duties of his office to the best of his judgment; and no other oath 
shall be required of him. If a will of the decedent be afterwards 
admitted to record, or if, after administration is granted to a credi- 
tor, or other person than a distributee, any distributee who shall not 
have before refused shall apply for administration, there may be a 
grant of probate or administration, in like manner as if the former 
grant had not been made; and the said former grant shall thereupon 
cease. 

6. Every bond of an executor or administrator shall be in a penalty 
equal, at least, to the full value of the personal estate of the deceased 
to be administered; and where there is a will which authorizes the 
executor or administrator to sell real estate, or receive the rents and 
profits thereof, the bond shall be in a penalty equal, at least, to the 
full value, both of the said personal estate, and of such real estate. 

7. Where the will directs that an executor shall not give security, 
the recorder shall not require it of him, unless, on the application 
of any person interested, or from his own knowledge, it is deemed 
that security ought to be given. 

8. The executor of an executor shall have no authority as such 
to administer the estate of the first testator, but on the death of the 
sole surviving executor of any last will, administration of the estate 
of the first testator, not already administered, may be granted, with 
the will annexed, to such person as the recorder shall think fit to 
appoint. 

9. Where an unmarried woman who is personal representative, 
either.alone or jointly with another, shall marry, her husband shall 
not be a personal representative in her right, but the marriage shall 
operate as an extinguishment of her authority; and the other per- 
sonal representative, if there be any, may proceed in discharging the 
trust as if she were dead; and, if there be no other, administration 
de bonis non (with the will annexed, if there be a will,) may be 
granted by the recorder. 

10. If, at any time, three months elapse without there being an 
executor or administrator of the estate of the decedent (except dur- 
ing a contest about the decedent’s will, or during the infancy or 
absence of the executor), the recorder before whom the will was 
admitted to probate, or having jurisdiction to grant administration, 
shall, on the motion of any person, order the sheriff or other officer of 
the county to take into his possession the estate of such decedent and 
administer the same; whereupon such sheriff or other officer, without 
taking any other oath of office or giving any other bond or secu- 
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rity than he may have before taken or given, shall be the adminis- 
‘trator, or administrator de bonis non, of the decedent with his will 
annexed, if there be a will, and shall be thenceforward entitled to 
all the rights, and bound to perform all the duties, of such adminis- 
trator. The recorder may, however, at any time afterwards, revoke 
such order, and allow any other person to qualify as executor or 
administrator. 

11. A copy of the order whereby certificate is granted to any Code Va. p. 596, 
personal representative for obtaining probate or letters of adminis- $ Rand. 158, 
tration shall be as effectual as the probate or letters made out in due 
form. Nevertheless, the recorder by whom such order is made shall, 
when required by any personal representative, make out such pro- 
bate or letters in due form. The same, when so made out, shall be 
signed by the recorder and sealed with his seal. — 


Apprarsement of estate. 


12. Every recorder, by whose order any person is authorized to Code Va., p. 596, 
act as a personal representative, shall, unless where a testator directs 
his estate not to be appraised, appoint three- or more appraisers in 
every county in which there may be any goods or chattels of the 
deceased, or (in the case of a will) in which there may be any real 
estate which the personal representative is authorized to sell, or of 
which he is authorized to receive the rents and profits. After taking 
an oath for the purpose, they shall appraise such goods or chattels as 
may be produced to them, and also the said real estate. The 
appraisers shall receive, each, for their attendance, one dollar per 
day; the appraisement shall be signed by them and returned to the 
recorder, and by him be recorded. Every such appraisement shall 2 H. & m. 361. 
be prima facie evidence of the value of the estate embraced therein, 5 Teich 149, 
and that it came to the hands of the personal representative. 

d 

Of the assets in hands of personal representative; and his duties. 

13. It shall be the duty of every personal representative to Code Va, p. 596, 
administer, well and truly, the whole personal estate of his decedent. 4 Rand. 397. 
The appointment of a deb tor executor shall not extinguish the debt 12 Leigh 118. 

14. The dead victuals (or so much thereof as may be necessary) 6 Gratt, 478, 
which, at the death of any person, shall have been laid in for con- Coie Va. = 597, 
sumption in his family, shall remain for the use of such family, ift 
the same be desired by any member of it, without account thereof 
being made. Any live stock, necessary for the food of the family, 
may be killed for that use before the sale or distribution of the estate. 

15. Unless it be necessary for the payment of funeral expenses, ra, z 15. 
charges of administration, or debts, the personal representative shall 14 grtt. 20 
not seli estate which the will directs not to be sold. 

16. Of the goods not mentioned in the preceding section, other Code Va. p. 597, 
than such as are exempt by the twenty-seventh section of the forty- $ Can 95. 
first chapter, the personal representative’ ‘shall, as soon as convenient, ° 
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sell at public auction such as are likely to be impaired in value by 
keeping, giving a reasonable credit (except for small sums), and 
taking bond with good security. 
Code Va. p. 597, 17. If the goods so sold be not sufficient to pay the funeral ex- 
Seu. 69,245, penses, charges of administration, debts, and legacies, the personal 
4 Rand 366. representative shall sell so much of the other goods and chattels as 
may be necessary to pay the same, having regard to the privilege of 
specific legacies. 
Code Va, p. 597, 18. Any estate for the life of another shall go to the personal 
618. representative of the party entitled to the estate, and be assets in his 
hands, and be applied and distributed as the personal estate of such 
party. 
Suits by or against a personal representative or his sureties. 


d. 2 19. 19. A personal representative may sue or be sued upon any judg- 
1 Wash. 306. . . . 
2 Wash. 155. ment for or against, or any contract of or with, his decedent. 


5 Gratt. 6. : . 
Code Va., p. 597, 20. An action of trespass, or trespass on the case, may be main- 


A Grati. 3,202, tained by or against a personal representative for the taking or 
carrying away of any. goods, or for the waste or destruction of, or 
damage to, any estate of, or by, his decedent. 

Code Va. p.597, 21. A suit may be maintained against the personal representative 

{Mont 1g. ° of an executor in his own wrong, or the personal representative of a 

Samer G Va R) vichtful executor or administrator by whom any waste may have 
been committed. 

Code Va. p. 597, 22. Where a suit is pending, or a judgment or decree has been 

5 Rand. 287. rendered, in this state, in favor of a personal representative, upon a 
contract made, or for a cause of action which accrued, in the life- 
time of the decedent, the administrator de bonis non of such dece- 
dent may sue forth a scire facias to have execution upon such 
judgment or decree, or to revive and prosecute to judgment or decree 
the suit so pending, if the personal representative who brought it 
could have maintained the same. 

Code Ya., p. 598, 23. Where an execution on a judgment or decree against a per- 


Ís Gratt. 257. sonal representative is returned without being satisfied, there may be 
ious. forthwith brought and prosecuted an action against the obligors in 
S Call 21." any bond given by such personal representative for the faithful dis- 
3 Mant. 68, sis, bes, charge of his duties. 

3 tee 280. a, 24, No personal repr esentative or any surety of his shall be 
1 Gratt. 229, 


Gode Vay P. 298, chargeable beyond the assets of the decedent, by reason of any 


qo at 4s, Omission or mistake in pleading, or false pleading of such represen- 


S Rand. 421, 438, tative. And in the action allowed by the preceding section, the 
78. ( i i 

3 Teigh 116. defendants may plead any. pleas and offer any evidence which would 
9 Leigh 1. be admissible in an action against a personal representative suggest- 


ing a devastavit. 
Order in which debts shall be paid. 


Code Va., p. 598, 25. Where the assets of the decedent in the hands of his personal 
25 


SEEN. 8, 9. representative, after the payment of funeral expenses and charges 
4H.& M 
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of administration, are not sufficient for the satisfaction of all 
demands against him, they shall be applied : 

First, to debts due the United States ; l 

Secondly, taxes and levies assessed upon the decedent previous to 
his death ; 

Thirdly, debts due as personal representative, guardian, or com- 6 Leigh 116. 
mittee, where the qualification was in this state, in which debts shall Eiai 
be included a debt for money received by a husband acting as such 
_ fiduciary in right of his wife; 

Fourthly, all other demands ratably, except those in the next 4 can 528. 
class; and 

Fifthly, voluntary obligations. 

26. No payment shall be made to creditors of any one class, until Code Va., p. 598, 
all those of the preceding class or classes shall be fully paid. But { ratt. 256, 293. 
a personal representative who, after twelve months from his qualifi- 
cation, pays a debt of his decedent, shall not thereby be personally 
liable for any debt or demand against the decedent, of equal or 
superior dignity, whether it be of record or not, unless, before such 
payment, he shall have notice of such debt or demand. 


CHAPTER LXXXVI. 


DUTIES OF PERSONAL REPRESENTATIVES AS TO REAL ESTATE ; 
AND THE LIABILITY OF SUCH ESTATE FOR DECEDENT’S DEBTS. 
È 1 


BEC. SEC. 


Executors, or administrators with will an- to be made parties to such suit; when such 
nexed, to sell and administer proceeds of suit may be brought by creditor, and how 

2 real estate, etc., and receive and pay rents, proceeded in. 
i ; 8. No decree for distribution of proceeds of 
3. Real estate of decedent assets for payment real estate to be made uutil notice pub- 
of debts in the same order as personal es- lished; form of notice and for what time 

tate. published. 

4. How such assets administered. 9. Distribution, when decreed, and to what 
6. Heir or devisee, when liable; bona fide creditors; effect of not presenting claims, 


purchaser not liable. etc. 
6. Heir or devisee liable in equity, not at law. | 10. Costs to be allowed in but one suit for such 
7. When personal estate of decedent insufficient distribution. 

to pay his debts, executor or administrator | 11. Lien in life of decedent not affected, 

may bring suit to subject real estate ;- who 


1. Real estate devised to be sold shall, if no person other than the code Va., p. 598, 
executors be appointed for the purpose, be sold and conveyed, and § Gan 248, aor, 
rents and profits of any real estate which executors are authorized 3 Munt 288, 345. 
by the will to receive shall be received, by the executors who qual- oe ark 
ify, or the survivor of them. If none qualify, or those qualifying 3 rear 12161. 
die, or are removed before the trust is executed or completed, the } Leigh 419. 


administrator, with the will annexed, shall sell or convey the lands — 
so devised to be sold, and receive the proceeds of sale, or the rents 
and profits aforesaid, as an executor might have done. 
2. It shall be one of the duties of an executor or administrator, Code Va, p. 599, 
by virtue of his office, and as such embraced by his official bond, b Rand. 483, 


faithfully to pay the rents and profits, or proceeds of sale, of real ie 
64 i 
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Code Va., p. 599, 


imer 174. 
8 Gratt. 135. 
9 Gratt. 541. 
12 Gratt. 628. 
13 Gratt. 616. 
2 Leigh 30, 


rn Va., p. 599, 


Code Ya., p. 599, 
8 “Gratt, 496. 


9 Gratt. 398, 541, 


11 Gratt. 95. 
12 Gratt. 628. 


Code Va.,.p. 599, 
26. 
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estate which may lawfully come to his hands, or to the hands of any 
person for him, to such persons as are entitled thereto. 

. All real estate`of any person who may hereafter die, as to 
which he may die intestate, or which, though he die intestate, shall 
not by his will be charged with or devised subject to the payment 
of his debts, or which may remain after satisfying the debts with 
which it may be so charged, or subject to which it may be so 
devised, shall be assets for the.payment of the decedent’s debts 
and all lawful domands ağginst his estate, in the order in which the 
personal estate of a decedent is directed to be applied. 

4. Such assets, so far as theypay be in the hands of the personal 
representative of the decedent, may be administered by the recorder 
in whose office there is or may be filed, under the eighty-seventh 
chapter, a report of the accounts of such representative, and of the 
debts and demands against the decedent’s estate; or they may, in 
any case, be administered by a court of equity. 

5. Any heir or devisee who shall sell and convey any real estate 
which by this chapter is made assets, shall be liable to those enti- 
tled to be paid out of the said assets, for the value thereof with 
interest; in such case, the estate conveyed shall not be liable, if the 
conveyance was bona fide, and at the time of such conveyance no 
suit shall have been commenced for the administration of the said 
assets, nor any report have been filed as aforesaid of the debts and 
demands of those entitled. 
~ 6, An heir or devisee may be sued in equity by any creditor 
to whom a debt is due, for which the estate descended or devised is 
liable, or for which the said heir or devisee is liable in respect to 
such estate; and he shall not be liable to an action at law for any 
matter for which there may be any redress by such suit in equity. 

7. When the personal estate of a deceased person is insufficient 
for the payment of his debts, his executor or administrator may 
commence and prosecute a suit in equity to subject his real estate to 
the payment thereof, as provided in this chapter. The widow, heirs, 
and devisees, if any, and all the known creditors of the decedent 
shall be made defendants in such suit. If such suit be not brought 
within six months after the qualification of such executor or admin- ` 
istrator, any creditor of such deceased person, whether he has 
obtained a judgment at law for his claims or not, may institute and 
prosecute such suit on the behalf of himself and the other creditors 
of such deceased person, in which the personal representative, widow, 
heirs, and devisees, if any, of the deceased shall be made defendants. 
In every such suit any creditor of such deceased person, whether he 
be a party thereto or not, or whether he be served with- process 
therein or not, may present, prove and have his claim allowed and 
paid, in the same manner and to the same extent as if he werea 
party to such suit and had been served with process therein. 

8. No decree for the distribution of the proceeds of the real estate 
of such deceased person among his creditors shall be made until a 
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notice to such creditors to present and prove their claims shall have 
been published and posted as hereafter provided, which notice shall 
be in the following form, or to the same effect: ` 


“ Notice to creditors. 


“To the creditors of A: B——, deceased : 
“In pursuance of a decree of the circuit court of the county of 


, made in a cause therein pending to subject the real estate 
of the said A B to the payment of his debts, you are 
required to present your claims against the said A B for 


adjudication to C D——,, commissioner, at his office in the said 
county, on or before the —— day of 
“Witness, E—— F—,, clerk of said court, this — day of 


. E E—, Clerk.” 
Such notice shall be published once in each week for six successive 
weeks, in some one or more newspapers to be designated by the court, 
and a copy thereof posted on the front door of the court house of 
said county, at least four weeks before the making of such decree. 

9. When such suit shall be fully matured for hearing, and the 
provisions of the preceding section shall have been fully complied 
with, the court may decree a distribution of the proceeds of such real 
estate among such of the creditors of the deceased as shall have 
shown themselves entitled thereto; which decree, so made, shall be 
a bar to the claim of any creditor of the deceased who has failed 
to present the same to the, commissioner as required by the said 
notice, except that if a surplus remain after such distribution, the 
creditor so failing may share in the same upon proving his claim at 
any time before a final decree is made in such suit. But if he fail 
to present his claim for adjudication before such final decree, he 
shall be forever barred of all right to participate in the proceeds of 
such real estate, so far as the other creditors of the said deceased 
are concerned. 

10. After the commencement of -any such suit as aforesaid, if any 
creditor of the said deceased commence another suit, either at law or 
in equity, upon a claim against him or his estate, no costs shall be 
recovered in such last mentioned suit. 
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11. This chapter shall not affect any lien, by judgment or other- ode Va., p. 599, 


wise, acquired in the lifetime of the decedent. 


CHAPTER LXXXVII. 


OF FURTHER SECURITY FROM FIDUCIARIES; THE SETTLEMENT OF 
THEIR ACCOUNTS ; AND PAYMENT OF WHAT THEY OWE. 
BEO. 
T ‘Olerk and recorder to keep list of fiduciaries; | 2. When and what inventories to be returned ; 


what to be enteredin such list; penalty for penalty for failure; when appraisement 
failnre. deemed an inventory. 
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SEC. 

3. Account and inventory of sales of property 
to be returned by fiduciary; forfeiture for 
failure. 

4, Account and inventory to be recorded. 

5. Liability of fiduciary for debts lost, or im- 
properly paid. 

When accounts of fiduciaries to be laid 

7. before commissioner or recorder; what to 

contain; penalty for failure, etc. 

8. How fiduciary compelled to account. 

9. Commissioners and recorders to examine as 
to bonds of fiduciaries; report thereon, etc. 

10. When court or recorder may require a bond, 
or new bond, or revoke the authority of 
fiduciary; previous acts of fiduciary not 
affected by revocation. 

11. Effect of such new bond. 

12. New fiduciary to be appointed when author- 
ity of former one revoked. 

_- 13. Proof of debts, etc., before recorder or com- 
missioner; notice thereof, where and for 
what time to be posted. 

14. Commissioner or recorder may adjourn from 
time to time, etc., but must complete ac- 
counts in one year, etc. 

15. List of fiduciaries whose accounts are before 
recorder or commissioner for settlement, to 
be posted on court house door second Mon- 
day in each month, etc. 

16. Settlement of account for any year to include 
former years for which none has been 
made ; parties, etc., may appear before re- 
corder, etc. 

17. What expenses, etc., to be allowed fiduciary 
on settlement. 


SEC. 

18. Report of settlement; special statement, etc. 

19. Report to remain ten days in office of com- 
missioner for exceptions, etc. 

20. Commissioner’s report, when and where to be 
filed; what to be returned therewith; re- 
port of recorder, when filed, etc. 

21. Examination and correction of report, etc. ; 
report and order of confirmation to be 
recorded; vouchers may be returned; jury 
may be impaneled, when. 

22. Effect of confirmation of report. 

28. Money in hands of fiduciary, how disposed 

of. 


24. Securities, etc., standing in the name of fidu- 
ciary who has died, etc.; how disposed of. 

25. When payment of money in hands of fidu- 
ciary to person entitled may be ordered. 

26. When order for payment of debts, etc., may 
be made. 

27. Payment of claims subsequently allowed, 

etc. 

28. Surplus dividends, how applied, etc. 

29. When distribution to be made; refunding 
bonds. 

30. When fiduciary protected by such bond; 
when creditor may sue on. 

31. Proceedings by legatees or distributees to 
compel creditors to show cause against dis- 
tribution ; liability of legates; etc., to re- 
fand in such cases. 

32s Appeals to circuit court, “when and how 
taken. 

33. Return of recorder to such appeal; appeal, 
how tried; decision, etc., to be returned to 
recorder; costs. 


Recorder and clerk to keep list of fiduciaries. 


Code Va,‘p. 600, 1. The clerk of every circuit court shall, in a book provided for 
5 the purpose, keep a record of any personal representative, guardian, 

curator, or committee heretofore authorized to act as such under - 

orders of his court; and the recorder of each county shall keep a 

like record as to those heretofore or hereafter authorized to act by 

him. Such record shall show in separate columns: 1, the name of 

3 every such fiduciary; 2, the name of the decedent for whose estate 

he is representative; 3, the name of the living person for whom he 

is guardian, curator, or committee; 4, the penalty of his bond; 5, 


the names of his sureties; and 6, 


the date of the order conferring 


his authority. If, afterwards, such authority be revoked, the clerk 
or recorder, as the case may be, shall enter, in another column, the 


date of the order of revocation. 


Any clerk or recorder failing to 


make such entry, as to any fiduciary, within ten days after the order 
conferring or revoking the authority, as the case may be, or to index 
the same, within the like time, in the name of the decedent or person 
represented by such fiduciary, shall, for every such failure, forfeit 


twenty dollars.. 


ə 


Inventories, and accounts of sales. 


14.23, Every personal representative, guardian, curator, or committee 
shall, within four months after the date of the order conferring his 

k authority, return to the said clerk, or recorder, as the case may be, 

an inventory of all the personal and real estate which has come to 

his possession or knowledge, or which is under his management or 

subject to his authority, in his fiduciary character ; and shall, within 

four months after any other such estate shall come to his possession 
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or knowledge, return to the said clerk or recorder a further inventory. 
thereof. If he fail to do so, he shall pay a fine of not less than fifty 
nor more than five hundred dollars, An appraisement, made accord- 
ing to the eighty-fifth chapter, shall be considered an inventory of 
such estate as is therein mentioned, if it be signed by the personal 
representative. 
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3. Every such fiduciary shall, within four months after selling any Ia. p. 601, 24. 


property as such, return to the said clerk or recorder an account of 
such sales. And when sale of personal property is made under any 
deed of trust, otherwise than under a decree, there shall, within six 
months after the sale, be returned by the trustee to the recorder of 
the county wherein the said deed may have been first recorded, an 


inventory of the property sold, and an account of the. sales. Any 3 Gratt. 125. 


trustee failing to comply with this section shall forfeit- his commis- 
sions on such sales. 


4, Every inventory and account of sales returned under the two Code Ya, p. 601, 


preceding sections shall be recorded by the recorder or the clerk to 2 


whom the return is made. 


Inability of fiduciary for debts lost or improperly paid. 


5. If any fiduciary mentioned before in this chapter, or any agent ya. 36. 
3 Munf. 198, 288. 


or attorney at law, shall by his negligence or improper conduct lose 
any debt or other money, he shall be charged with the principal of 
what is so lost, and interest thereon, in like manner as if he had re- 
ceived such principal. And if any personal representative, guardian, 
curator, or committee shall pay any debt, the recovery of which 
could be prevented by reason of illegality of consideration, lapse of 
time, or otherwise, knowing the facts by which the same could be so 
prevented, no credit shall be given him therefor. 


Fiduciary to render account or forfeit commissions; how he ts compelled 
to account. 


14 Gratt. 269. 
2 P. & H. 124, 


6. A statement of all the money which any personal representa- Code Va., p. 601, 


a . e . t. 
tive, guardian, curator, or committee shall have received or become 5 Rand, 319. 


chargeable with, or have disbursed, within one year from the date of 
the order conferring his authority, or within any succeeding year, 
together with the vouchers for such disbursements, shall, within six 
months after the end of every such year, be exhibited by him before 
a commissioner of the court wherein, or a commissioner appointed 
by the recorder by whom, the order was made conferring his author- 
ity, or before such recorder. And a statement of all the money 
which any trustee, acting under a trust created hereafter, other than 
a deed of trust on real estate to secure the payment of debts, or to 
indemnify a surety, shall have received or become chargeable with, 
or have disbursed, within a year from the date of such trust, or 
within any succeeding year, together with the vouchers for such dis- 
bursements, shall be laid by him before a commissioner appointed by 
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Code Va., p. 602, 
8 


6 Leigh 271. 

3 Gratt. 124, 125. 
7 Gratt. 160, 166. 
9 Gratt. 487. 

15 Gratt. 285. 


Code Va., p. 602, 
29. 


Id. 3 10. 
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the recorder of the county wherein the instrument creating the trust 
was first recorded. 

T. Any such fiduciary who shall wholly fail to lay before such 
commissioner or recorder a statement of receipts for any year, within 
six months after its expiration, shall have no compensation whatever 
for his services during the said year; and though a statement be laid 
before the commissioner or recorder, yet if such fiduciary be found 
chargeable, for that year, with any money not embraced in the said 
statement, he shall have no commission on such money, unless allowed 
by the court or recorder. This section shall not apply to a case in 
which, within six months after the end of any year, such fiduciary 
shall have given to the parties entitled to the money received in such 
year a statement of the said money, and actually settled therefor 
with them; nor to a case in which, within the said six months after 
the end of any year, a fiduciary shall have laid a statement of his 
receipts within such year before a commissioner in chancery, who 
may, in a pending suit, have been ordered to settle his account. 

°8. When any such fiduciary shall have so failed to lay before such 
commissioner or recorder a statement of his receipts for any year, a 
commissioner or recorder before whom the said statement might 
have been laid, shall, upon request made to him, within ten years 
from the commencement of such year, by any person who is interested 
as creditor, legatee, distributee or otherwise, or who appears as next 
friend of an infant so interested, issue a summons, directed to the 
sheriff or other officer of any county, requiring him to summon such 
fiduciary to lay before the commissioner or recorder a statement of — 
his receipts and disbursements, accompanied by his vouchers, for 
such year, and for the time which may have since elapsed. If the 
same be not, within one month after the service of such summons, 
laid before the commissioner who issued it, he shall, on being 
requested so to do, report the fact to the court by which or recorder 
by whom he was appointed; and said court or recorder shall take 
measures, by rule.and attachment, to compel the performance by the 
fiduciary of his duty. If the summons be issued by the recorder, 
the same proceedings shall be had as if it had been issued by a com- 
missioner. i 


Bond of fiduciary to be reported on by commissioner ; when fiduciary to 
give new bond, or his powers revoked. 


9. When any personal representative, guardian, curator, or com- 
mittee, except a sheriff or other officer, shall have laid such state- 
ment before a commissioner or recorder, he shall examine whether 
said fiduciary has given such bond as the law requires, and whether 
it isin a penalty and with sureties sufficient. Any commissioner 
of the court in which, and any commissioner appointed by the 
recorder, or the recorder himself, by whom, the order was made, 
conferring on said fiduciary his authority, shall, at any time before 
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such statement is laid before a commissioner or the recorder, upon 
the application of any person who is interested, or appears as 
next friend of an infant interested, after reasonable notice to 
such fiduciary, examine into any of the said matters, or inquire 
whether security ought to be required of a fiduciary who may 
have been allowed to qualify without giving it, or whether by rea- 
son of the incapacity, misconduct, or removal of any fiduciary, 
or for any other cause, it is improper to permit the estate of the 
decedent, ward, or other person to remain under his control. The 
result of every such examination and inquiry shall, if made by a 
commissioner, be reported by him to the court by which he is 
appointed; or if appointed by the recorder, to that officer. 

10. The court or recorder under whose orders any such fiduciary 
derives his authority, when it appears proper on such report of a 
commissioner, or examination of a recorder, or on evidence adduced 
by a surety, or the representative of a surety, for such fiduciary, or 
by any other person interested, may at any time, whether such fidu- 
ciary shallor shall not have before given any bond, or whether he 
shall have given one with or without sureties, order him to give, 
before such court or recorder, a new bond within a prescribed reason- 
able time, in such penalty, and with or without sureties, as may 
appear proper, and may, if such order be not complied with, or 
whenever from any cause it appears proper, revoke and annul his 
powers. But no such order shall be made, unless reasonable notice 
appear to have been given to such fiduciary by the commissioner 
who made such report, or by the service of a rule or otherwise. 
And no such order of revocation shall invalidate any previous act 
of such fiduciary. 
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~2 il. 
2 Va. Cases, 230. 


11. Every bond executed with sureties under either of the two Code Va, p. 603, 


preceding sections shall, without any express provision to that effect, 
relate back to the time of the qualification of the fiduciary, and bind 
the obligors therein for the faithful discharge of the duties of his 
office or trust from that time, as effectually as if it had been then 
executed ; and the sureties in the former bond and their representa- 
tives shall, upon the execution of such new bond, be forthwith dis- 
charged, except as to any matter for which a suit may be then 
depending on the former bond against any such sureties or their 
representatives, in which case such suit may be prosecuted to judg- 
ment or decree ; but as to every such matter the new bond shall, 
without any express provision therein to that effect, bind the obli- 
gors therein to indemnify the sureties in the former bond against 
all loss or damage in consequence of executing the former bond. 


12. After the date of any order revoking and annulling the pow- 14.218. 


ers of any fiduciary, the court in which, or the recorder before 
whom, he qualified, shall exercise such jurisdiction, either by appoint- 
ing an administrator de bonis non, or a new guardian, or otherwise, 
as such court or recorder could have exercised: if the said fiduciary 
had died at that date. 
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Td. 314. 


Id. 315. 
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Commissioner’s or recorder’s duty as to accounts before him; his report, 
and exceptions thereto. 

18. Any commissioner or recorder who has for settlement the 
accounts of a personal representative of a decedent shall, when 
requested to do so by such representative, or any creditor; legatee, or 
distributee of the decedent, appoint a time and place for receiving 
proof of debts or demands against the said decedent or his estate, 
and, before the said time, post a notice of such time and place at 
the front door of the court house of the county on the second Mon- 
day of two successive months. 

14. The commissioner or recorder may adjourn from time to time 
for receiving such proof, and shall, within one year from the time ` 


“first appointed for receiving such proof, make out an account of all 


Id. 3 16. 


Id. p. 604, 3 17. 


Id. 2 18. 

10 Gratt. 589. 
2H. &M.9. 
4 Munf. 83. 

3 Munf. 289. 


Code Va, p. 604, 
2 19 


such debts or demands as may appear to him to be sufficiently 
proved, stating separately those of each class. 

15. Every commissioner or recorder shall, on the second Monday 
of every month, post at the front door of the court house of his 
county a list of the fiduciaries whose accounts are before him for 
settlement, stating the names of such fiduciaries, the nature of their 
accounts, whether as personal representative, guardian, curator, 
committee, or trustee, and the mames of their decedents, or of the 
persons for whom they are guardians, curators, or committees, or 
under whose deed or other instrument of trust they are acting. No 
account of any fiduciary shall be completed by any commissioner or 
recorder until it shall have been mentioned in such list, nor for ten 
days after being so mentioned. 
= 16. When a commissioner or recorder has before him for settle- 
ment the account of a fiduciary for any year, if there be any time 
prior to such year for which the fiduciary has not settled, the settle- 
ment shall be also for such time. Any person who is interested, or 
appears as next friend for another interested, in any such account,- 
may, before the commissioner or recorder, insist upon or object to any 
thing which could be insisted upon or objected to by him, or for 
such other, before a commissioner acting under an order of a court 
of chancery for the settlement thereof, made in a suit to which he 
or such other was a party. 

17. The commissioner or recorder, in stating and settling the ac- 
count, shall allow the fiduciary any reasonable expenses incurred 
by him as such; and also, except in cases in which it is otherwise 
provided, a reasonable compensation, in the form of a commission 
(on receipts) or otherwise.* 

18. Every account stated under this chapter shall be reported, 
with any matters specially stated deemed pertinent by the commis- 


* As to commissions of fiduciaries generally, see 1 Wash. 246; 2 Call 102, 120; 1 Munf. 150; 

Munf. 242; 3 Munf. 29, 198, 289; 4 Munf. 88; 5 Munf. 224; 2 Rob. 582. 

ore to mode of charging interest where fiduciary is an "executor or adminen see 1 Wash. 
246; 2 Call 102; 1 Munf. 150, 183; 3 Munf. 29, 198, 289; 5 Munf. 223; 3 Leigh 348, 407; 6 Leigh 271. 

In case fiduciary i is a trustee, see 4 H. & M. 415; ’6 Munf. 99. 
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“ sioner or recorder, which may be required by any person interested 
to be so stated. 


19. Such report, when made-by a commissioner, shall remain in 1a. 220. 


his office for ten days after it is completed, during which time any 
person interested may inspect the same and file exceptions thereto. 


20. The commissioner shall file the report in the office of the ra.221. 


court by which he is appointed, or if appointed by the recorder; 
in the recorder’s office of the county, as soon as practicable after the 
expiration of the said ten days; and, with his report, shall return 
the said exceptions, with such remarks as he may see fit to make, 
and such of the vouchers or evidence before him, as any person 
interested may desire him to return, or as he may deem proper. If 
the report be made by the recorder, it shall be filed by him in his 
office, for inspection and exception as provided in the preceding 
section. 
Orders of court and recorder on report; their effect; the transfer of 
securities, and payment of money, and delivery of property in the 


hands of fiduciary. 


21. The court: or recorder, after one month from the time the qq 329, 
h 4 Gratt. 87. 


report may have been so filed, shall examine the same, with suc 
exceptions thereto as may be filed at any time before such examina- 
tion. Such court or recorder shall correct any errors which may 
appear on the exceptions, and any appearing on the face of the 
account, whether excepted to or not; and to this end, may recommit 
the report to the same or another commissioner as often as may be 
necessary. The clerk and recorder shall, in a book kept for the 
purpose, record every report so returned to them respectively, or 
made by such recorder, and confirmed, and, at the foot of it, the 
order of confirmation. Any vouchers or other evidence remaining 
with the commissioner or recorder at the time of such confirmation, 
and not wanting for any further matter of inquiry before him, shall 
be returned by him to the party who filed the same. In addition to 
the powers conferred in this section on the circuit court to which 
the report may have been returned, it may cause a jury to be im- 
paneled to inquire into any matter which, in its opinion, should be 
ascertained in that way. 
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22. The report, to the extent to which it may be so confirmed, Code Va., p. 605, 


shall be taken to be correct, except so far as the same may, in a 4 Mun. 369. 


suit, in proper time, be surcharged or falsified. 

23. Where it appears, by a report made as aforesaid, or a special 
report of the commissioner or recorder, that money is in the hands 
of any such fiduciary, the court before which, or :ecorder before 
whom, the report so comes or is made, may order the same to be 
invested or loaned out, ‘or make such other order respecting the 
same as may be deemed proper. 


24. When any securities for money loaned or invested shall be ra, 325. 


standing in the name of any such fiduciary who shall have died, or 


10 nee 434, 
12 Leigh 112. 
re Ya., p. 605, 
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whose power shall have been revoked, and such fiduciary, or his 
personal representative, shall not have transferred such securities to 
his successor, the circuit court of the county in which such fiduciary 
shall have qualified, or if such qualification was in the recorder’s , 
- office, the recorder, upon the petition of such successor, or of any 
other person interested, may direct such securities to be transferred 
to such successor, and may direct the dividends, interest, or proceeds 
of the said securities to be received or paid in such manner as the 
said court or recorder shall think proper. The said court may also, 
in a case before it, direct such securities to be transferred to a 
receiver of said court, or otherwise. l 
Id. 2 26. 25. When a court or recorder shall have confirmed, either in whole 
or ina qualified manner, a report of the accounts of any guardian, 
S curatox,_committee, or trustee’ as aforesaid, such court or recorder . 
may order payment of what shall appear due on such accounts, to 
such persons as would be entitled to recover the same by suit in 


equity. 
Id. 2 27. 26. When a court or recorder shall have so confirmed a report of 
a the accounts of any personal representative, and of the debts and 


demands against his decedent’s estate, such court or recorder shall ` 
order to be applied to the payment of such debt and demands, so 
much of the estate in the hands of such representative, and to such 
creditors, as shall appear proper, reserving, where it seems to the 
“court or recorder reasonable to do so, to meet.a claim of a surety for 
the decedent, or any other contingent claim against the estate, the 
proof of which has to be deferred, or to meet any other claim not 
finally passed upon, such sum as may be deemed sufficient to pay it, 
or a proportion thereof, equal to what is ordered to be paid to other 
creditors of the same class, should the payment of it, or of such pro- 
portion, afterwards appear proper. 
Id, 2 28. 27. Upon any such claim being allowed, subsequent to any divi- 
dend, there shall be ordered to be paid, out of the estate remaining 
in the hands of the representative, or under the control of the court 
or recorder, (without regarding any debt of superior dignity, for 
which there may have been no such reservation,) the amount of such 
claim, or a proportion thereof, equal to what shall have been paid to 
other creditors of the same class, if there be enough remaining to 
pay the same, or such proportion, but the former dividend shall not 
be disturbed. 
Id. 3 29. 28. When, at the time of any dividend, the whole assets are not 
distributed, or when further assets afterwards come to the hands of 
the personal representative, if, after paying such proportion as is 
mentioned in the preceding sections, or any claim allowed subse- 
quent to such dividend, there remain a surplus, it shall be divided 
among all the creditors who shall have proved debts and demands 
against the decedent’s estate, in the order and proportions in which 
they may be entitled. 
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29. A. personal representative shall not be compelled to pay aby ra. p.606, 2 30. 
legacy given by the will, or make distribution of the estate of his 3; Cc eee 
decedent, until after a year from the date of the order conferring 
authority on the first executor or administrator of such decedent ; 
and, éxcept where it is otherwise specially provided, he shall not then 
be compelled to make such payment or distribution, until the legatee 
or distributee shall give him a bond, executed by himself or some 
other person, with sufficient security, conditioned to refund a due 
proportion of any debts or demands which may afterwards appear 
against the decedent, and of the costs attending their recovery. Such 
bond shall be filed in the office of the recorder who, or in the clerk’s 
office of the court which, may have decreed such payment or distri- 
bution, or in which the accounts of such representative may be 
recorded. 

30. If any personal representative shall pay any legacy given by code Ya., p. 606, 
the will, or distribute any of the estate of his decedent, and there be ae 119. 
filed, in the said recorder’s or clerk’s office; a proper refunding bond *@™*** 
for what is so paid or distributed, with security therein, sufficient at 
the time of taking it, such personal representative shall not, on 
account of what is so paid or distributed, be personally liable for 
any debt or demand against the decedent, whether it be of record or 
not, unless within one year from his qualification, or before such . 
payment or distribution, he shall have had notice of such debt or 
demand. But if any creditor of the decedent thereafter establish 
his debt or demand by judgment or decree therefor, or by its heing 
allowed in a commissioner’s report which is confirmed, a suit may be 
maintained on such refunding bond, in the name of the obligee or 
his personal representative, for the benefit of such creditor, and a 
recovery shall be had thereon, to the same extent that would have , 
been had, if the said obligee or his personal representative had satis- 
fied such debt or demand. 

31. When a report of the accounts of any personal representative, Codo Va., p. 606, 
and of the debts and demands against his decedent’s estate, shall § y o5. 
have been filed in the office of a court or recorder, under this chap- 11 Gratt. 124. 
ter, the said court or recorder, after two years from the qualification 
of such personal representative, may, on the motion of a legatee or 
distributee of his decedent, make an order for the creditors of such 
decedent to show cause, on some day to be named in the order, 
against the payment and delivery of the estate of the decedent to 
his legatees or distributees ; a copy of which order shall be published 
once a week for four weeks, in one or more newspapers, as the court 
or recorder may direct, and posted at the door of the court house of 
the county on the second Monday of two successive months. On or 
after the day named in the order, the court or recorder may order 
the payment and delivery, to the legatees or distributees, of the 
whole or a part of the money and other estate, not before distributed, 
with or without a refunding bond, as the court or recorder may pre- 
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Code Va., p. 607, 
2 33, 


Td. 3 84. 


Code Va., p. 607, 
el. 


Ia. p. 608, 2 2. 
1 Call 190. 
1 Munf. 499. 
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scribe. But every legatee-or distributee, to whom any such payment 
or delivery is made, and his representatives, may, in a suit brought 
against him, within five years afterwards, be adjudged to refund a 
due proportion of any debts or demands appearing against the dece- 
dent, and of the costs attending their recovery. The circuit court 
shall have like authority and powers as to any reports filed in its 
office in any suit in chancery pending in such court. 


Appeals to the circuit cotirt. 


32. Any person interested may, within three months after the 
order is made, appeal to the circuit court of the county from the 
final order of a recorder upon a report made ‘to or by him-under 
this chapter, upon reasonable notice, in writing, to the opposite 
party. 

33. When an appeal is so taken, the recorder shall deliver to the 
clerk of the circuit court the said report, with the vouchers or 
evidence returned therewith, or exceptions taken thereto, and copies 
of all orders made, and a statement of the costs incurred by any 
party therein. The appeal shall be heard and determined in a sum- 
mary way, and the court may proceed therein, in all respects, as if 
the report had been originally. made to such court. When the 
appeal is finally decided, the report, with the other papers therein, 
together with a copy of the decision of the court, shall be returned 
to the recorder, who shall file and preserve the same in his office, 
and correct his order from which the appeal was taken, according to 
such decision. The costs attending such appeal shall be paid as the 
circuit court may order. 


CHAPTER LXXX VIII. 


OF THE RIGHT OF ENTRY. 


BEC. SEC. $ 
1.) Wife’s right of entry not affected by judg- | 8. Default or surrender of tenant for life, not to 
2. ment against, or acts of, husband. prejudice heirs or remaindermen. 
4, Right of entry not affected by descent cast. 


1. A woman shall not be barred of her right of entry into land 
by a judgment in her husband’s lifetime by default or collusion, but 
after his death may prosecute the same by any proper suit; or in the 
lifetime of the husband, if he will not appear, or against his wife’s 
consent, will render the wife’s lands during the coverture in a suit 
against the husband and wife for lands which are her inheritance, 
the wife may come at any time before judgment and defend her right. 

2. No conveyance or other act suffered or done by the husband 
only, of any land which is the inheritance of his wife, shall be or 
make any discontinuance thereof, or be prejudicial to the wife or 
her heirs, or to any having right or title to the same by her death, 
but they may respectively enter into such land, according to their 
right and title therein, as if no such act had been done. 
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3. If any tenant for life of land do make default, or surrender, the Code Va., p. 608, 
heirs, or those entitled to the remainder, may before judgment be 
admitted to defend their right, or after judgment may assert their 
right without prejudice from such default or surrender. 

4. The right of entry on, or action for, land shall not be tolled or 14.24. 
defeated by descent cast. 


CHAPTER LXXXIX. 


OF THE SUMMARY REMEDY FOR UNLAWFUL ENTRY OR DETAINER, 
= IN THE CIRCUIT COURT. 
BEC. SEC. : 
1. How person turned or kept out of possession | 38. What the verdict shall find; judgment 
of lands to recover possession thereof. thereon. 


2. Summons when returnable; service thereof, | 4. Effect of judgment and verdict. 
when to be made; proceedings thereon. 


1. If any forcible or unlawful entry be made upon lands, or if, Code 9 Ven, p. 608, 

when the entry is lawful or peaceable, the tenant shall detain the 4Rand 468. 
2 Rob. 235. 

possession of land after his right has expired, without the consent of 11 Gratt. 527,587, 
him who is entitled to the possession, the party so turned out of pos- ponies 
session, no matter what right or title he had thereto, or the party 
against whom such possession is unlawfully detained, may within 
three years after such forcible or unlawful entry, or such unlawful 
detainer, sue out of the clerk’s office of the circuit court of the 
county in which the land or some part thereof may be, a summons 
against the defendant to answer the complaint of the plaintiff, that 
- the defendant is in the possession and unlawfully withholds from the 
plaintiff the premises in question, (describing the same with conve- 
nient certainty) ; and no other declaration shall be required. 
l ,2. The summons may be returnable to and the case heard and code Va., p. 608, 
determined at any term of such circuit court. Such summons shall b Gratt, 207. 
- be served at least ten days before the return day thereof. If the 
defendant appear, he shall plead to the summons, and his plea shall 
be “not guilty.” Upon this issue, or upon the return of the first or 
any subsequent summons “executed,” if the defendant fail to plead, a 
jury shall be impaneled to try whether he unlawfully withholds the 
premises in controversy. Such cause shall have precedence for trial 
over all other civil causes on the docket. 

3. If it appear that the plaintiff was forcibly or unlawfully turned code Ya., p. 608, 
out of the possession, or that it was unlawfully detained from him, aS 
unless it also appear that the defendant has held or detained the pos- 
session for three years before the date of the summons, the verdict 
shall be for the plaintiff for the said premises, or such part thereof 
as may, be found to have been so held or detained. When part only 
of the premises is found for the plaintiff, the verdict shall describe 
the part so found; in such cases judgment shall þe for the plaintiff. 


Nore.—A proceeding for unlawful detainer is ace capable of being reyived on the death of tha 
plaintiff, but abated, 2 W. Va. R. 574; 4 Gratt. 8 
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Id. p. 609, 24. 
12 Gratt. 478. 
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If the verdict"be for the defendant as to the whole, judgment shall 
be for him. g i 

4. No such judgment shall bar any action of trespass or ejectment 
between the same parties, nor shall any such verdict be conclusive, 
in any such future action, of the facts therein found. 


CHAPTER XC. 


OF THE ACTION OF EJECTMENT. 


+ 


SEC, - SEC. 
i. : = 16. Verdict in action against several defendants. 
2. ¢ When ejectment may be brought. where joint possession proved. i 
3. In what court. 17, When several judgments may be had. 
4. Who may bring action. 7 18. May be for part of premises claimed. 
5. Who to be named defendant. 19. When possession of part of premises not 
6. Action, how commenced ; real claimant to be constiued as possession of the whole. 

P plaintiff; what provisions of o Equitable defense; notice to be filed with 

7 ) Of the declaration; premises, how described; A || Plea. 

to claim of plaintiff, etc., to be stated ; may 23 

10.) contain several counts, etc. to >Of the verdict and judgment. 


- 11. Notice to accompany declaration, and con- 29. 


a Ya., p. 609, 
6 Munf. 38, 303. 
2 Rand. 422, 
Code Ya., p. 609, 
4 Tana. 563. 


§ Leigh 468. 
11 Gratt. 172. 


Code Ya., p. 609, 
23. 


Id. p. 610, 2 4. 
1 Rand. 255. 


Code Va., p. 610, 


2 5. 
: Call 502, 504, 
4 Rand. Tå. 


Code Ya., p. 610, 
26. 


tents of; how served. 0 Ifow rents and profits and claims for im- 


9 So . 
12. pue A poset upon filing declaration ay provements recovered. 

13. Defendant may demur to declaration, etc.; | 35 
i plea; evidence. s Effect of judgment in ejectment. 
15, | What plaintiff must prove at the trial. 38. Real actions abolished. 


When and where it may be brought; and of the parties and proceedings. 


1. The action of ejectment is retained and may be brought as 
heretofore, subject to the provisions hereinafter contained. 

9. It may also be brought in the same cases in which a writ of 
right might have been brought prior to the first day of July, in the 
year eighteen hundred and fifty, in the state of Virginia, and by any 
person claiming real estate in fee or for life, or for years, either as 
heir, devisee, or purchaser, or otherwise. 

3. Every such action shall be brought in the circuit court of the 
county in which the real estate or some part thereof is. 

4. No person shall bring such action unless he has, at the time of 
commencing it, a subsisting interest in the premises claimed, and a 
right to recover the same, or to recover the possession thereof, or 
some share, interest, or portion thereof. 

5. The person actually occupying the premises shall be named 
defendant in the declaration. If they be not occupied, the action 
must be against some person exercising acts of ownership thereon, 
or claiming title thereto, or some interest therein, at the commence- 
ment of the suit. ‘If a lessee be made defendant at the suit of a 
party claiming against the title of his landlord, such landlord may 
@ppear and be made a defendant with, or in the place of, his lessee. 

6. The action shall be commenced by the service of a declaration, 
in which the name of the real claimant shall be inserted as plain- 
tiff; and all the provisions of law concerning a lessor of a plaintiff 
shall apply to such plaintiff. 
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7. It shall be sufficient for the plaintiff to aver in his declaration ra. ma 
that on some day specified therein, (and which shall be after his title á 
accrued), he was possessed of the premises ‘claimed, and being so 
possessed thereof, that the defendant afterwards, on some day to be 
stated, entered into such premises, and that he unlawfully withholds 
from the plaintiff the possession thereof, to his damage, such sum as 
the plaintiff shall state. 

8. The premises claimed shall be described in the declaration with Code Va., p. 610,, 
convenient certainty, so that from such description possession there- 8 TE & M. 300. 
of may be delivered. I4 Gratt, 626. 

9. The plaintiff shall also state whether he claims in fee or for his Code Ya., p. 610, 
life, or for the life of another, or for years, specifying such lives, or 
the duration of such term ; and when he claims an undivided share 
or interest, he shall state the same. 

10. The declaration may contain several counts, and several par- Ia. 10. 


¢ 10 
6 Munf. 38, 303. 
ties may be named as plaintiffs jointly in one count, and separately 3 Rand, 402, 


in others. 

11. To such declaration there shall be subjoined a notice in writ- Gode Va., p. 610, 
ing by the plaintiff or his attorney, addressed to the defendant, and î 
notifying him that the said declaration will be filed on some specified 
rule day, in the clerk’s office of the court in which the suit is to be 
_ prosecuted, or in such court, on some day named, at the- next term 
thereof, and that if he fails to appear and plead thereto, within the 
time required by law, judgment will be given against him. Such 
- declaration and notice shall be served in the same manner as other 
. notices. 

12. Upon filing the declaration and notice, with proof of the ra, 312. 
service thereof, as aforesaid, the plaintiff shall be entitled to a rule 
upon the defendant to appear and plead at the next rule day, if the 
same be filed at rules, or if filed in court, to appear and plead 
within such time as shall be prescribed by the court; and if the 
defendant fail so to appear and plead, his default shall be entered, 
and judgment given against him. 

13. The defendant may demur to the declaration, as in personal 14.213. 
actions, or plead thereto, or do both. But he shall plead the gen- 
eral issue only, which shall be, that the defendant is not guilty of 
unlawfully withholding the premises claimed by the plaintiff in the 
declaration. Upon such plea, the defendant may give in evidence 
any matter which, if pleaded in the former writ of right, would 
have barred the action of the plaintiff. 


Il 362. 


What is to be proved at the trial. 


14. The consent rule shall not be used. The plaintif need not Id. p. 611, 214. 
5 Munf. 374. 
prove an actual entry on or possession of the premises demanded, or 1 Rand. 255. 
3 Rand. 563. 
receipt of any profits thereof, nor any lease, entry, or ouster, except 1 Gratt. 165-6, 
as hereinafter provided. But it shall be sufficient for him to show 4 cy aad 2, 420, 
a right to the possession of the premises at the time of the commence- eo in 100, 202. 
ment of the suit. 
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- Code Va., p. 611, 15. If the action be by one or more tenants in common, or joint 
4g Leigh 457. tenants, or co-parceners, against their co-tenants, the plaintiff shall 
4 Gratt. 16, : 
be bound to prove actual ouster or some other act amounting to a 
total denial of the plaintiff’s right as co-tenant. 
Code Va., p. 611, 16. If the action be against several defendants, and a joint pos- 
2 16. ‘ pan ‘ er Os 
session of all be proved, and the plaintiff be entitled to a verdict, it 
shall be against all, whether they pleaded separately or jointly. 


Ta 317. 17. If the action be against several defendants, and it appear on 
feta the trial that any of them occupy distinct parcels in severalty or 


jointly, the plaintiff may recover several judgments against them, 
for the parcels so held by one or more of the defendants separately 
from others. 
Code Va. p. 611, 18. The plaintiff may recover any specific or any undivided part 
Íl Gratt.78. or share of the premises, though it be less than he claimed in the 
declaration. 
Code Van p. 611, 19. In a controversy affecting real estate, possession of part shall 
1 Gratt. 165-6, not be construed as possession of the whole, when an actual adverse 
11 Gratt. 420,505. possession can be proved. 


Equitable defenses. 


Code Va., p.611, 20. A vendor, or any person claiming under him, shall not at law 

§ Gratt 283, s74, recover against a vendee, or those claiming under him, lands sold by . 
such vendor to such vendee, when there is a writing stating the pur- 
chase, and the terms thereof, signed by the vendor or his agent. 

Code Va., p. 611, 21. The payment of the whole sum, or the performance of the 

ger att. oss, Whole duty, or the accomplishment of the whole purpose, which any 
mortgage or deed of trust may have been made to secure or effect, 
shall prevent the grantee or his heirs from recovering at law, by 
virtue of such mortgage or deed of trust, property thereby conveyed, 
whenever the defendant would in equity be entitled to a decree re- 
vesting the legal title in him without condition. 

Code Va. p. 612, 22. A defendant shall not be allowed to avail himself of either 

one of the two preceding sections, unless notice in writing of such 
defense shall be filed with his plea. Whether he shall or shall not 
make or attempt such defense, he shall not be precluded from resort- 
ing to equity for any relief to which he would have been entitled, if 


the said sections had not been enacted. 
ee a 


Verdict and judgment. 

Ia. 3 28. 23. If the jury be of opinion for the plaintiffs, or any of them, 
Sails the verdict shall be for the plaintiffs or-such of them as appear to 
have right to the possession of the premises or any part thereof, and 
against such of the defendants as were in possession thereof, or 
Claimed title thereto, at the commencement of the action. 
Code Va., p. 612, 24, Where any plaintiff appears to have no such right, the verdict 
= as to such plaintiff shall be for the defendants. 

25. When the right of the plaintiff is proved to all the premises 


Id. 3 25. 
1 Call 246, 
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seed: the verdict shall 7 for the premises generally, as specified 1 Munf. 162. 
6 Munf, 25. 

in the declaration; but if it be proved to only a part or share of the 2 Rand. 68. 

premises, the verdict shall specify such part particularly as the same 

is proved, and with the same certainty of description as is required 

in the declaration. 

26. If the verdict be for an undivided share or interest in the Code Va., p. 612, 
premises claimed, it shall specify the same, and if for an undivided ° ** 
share or interest of a part of the premises, it shall specify such share 
or interest, and describe such part as before required. 

27. The verdict shall also specify the estate found in the plaintiff, ra. 2 27. 
whether it be in fee or for life, stating for whose life, or whether it 
be a term of years, and specifying the duration of such term. 

28. If the right or title of a plaintiff in ejectment expire after ra. 328, 
the commencement of the suit, but before trial, the verdict shall be 
according to the fact, and judgment shall be entered for his damages 
sustained by the withholding of the premises by the defendant; and 
as to the premises claimed, the judgment shall be that the defendant 
go thereof without day. 

29. The judgment for the plaintiff shall be that he recover the Ia. 229. 
possession of the premises, according to the verdict of the jury, if eee 
there be a verdict, or if the judgment be by default, or on demur- 
rer, according to the description thereof in the declaration. If the 
action be brought to recover dower which has not been assigned 
before the commencement of such action, the court in which the 
judgment is rendered may have dower assigned by commissioners 
appointed for that purpose. 


How rents and profits, ete., recovered. 


30. If the plaintiff file with his declaration a statement of the Code Va., p. 612, 
profits and other damages which he means to demand, and the jury # Call 508. 
find in his favor, they shall at the same time, unless the court 
otherwise order, assess the damages for mesne profits of the land for 
any period not exceeding five years previously to the commencement 
of the suit until the verdict, and also the damages for any destruc- 
tion or waste of the buildings or other property during the same 
time for which the defendant is chargeable. 

31. If there be no issue of fact tried in the cause, and judgment Code Va, p. 618, 
is to be rendered for the plaintiff on demurrer, default, or otherwise, 
the said damages shall be assessed by the court, unless either party 
shall move to have them assessed by a jury, or the court shall think 
proper to have them so assessed, in which case a jury shall be im- 
paneled to assess them. 

82. If the defendant intends to claim allowance for improvements Ia, 2 82. 
tnade upon the premises by himself or those under whom he claims, 
he shall file with his plea, or at a subsequent time before the trial Gf 
for good cause allowed by the court), a statement of his claim there- 
for, in case judgment be rendered for the plaintiff. 
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Td. 2 83. 


Idag 34. 


Id. 2 85. 
4 Munf. 382. 
6 Munf. 233. 


Code Va., p. 218, 
3 86. 


Id. 2 87. 


Id. 288. 
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_ 88. In such case the damages of the plaintiff, and the allowance 
to the defendant for improvements, shall be estimated, and the 
balance ascertained, and judgment therefor rendered, as prescribed 
in the ninety-first chapter. ` 

34. On motion of either party, the court may order the assess- 
ment of such damages and allowance to be postponed until after the 
verdict on the title is recorded. | 


Effect of judgment in ejeetment. 


35. Any such judgment in an action of ejectment shall be conclu- 
sive as to the right of the possession established: in such action, upon 
the party against whom it is rendered, and against all persons claim- 
ing from, through, or under such party, by title accruing after the 
commencement of such action, except as hereinafter mentioned. 

36. If any person against whom such judgment is rendered shall 
be, at the time of the judgment, an infant, married woman, or 
insane, the judgment shall be no bar to an action commenced within 
five years after the removal of such disability. 

87. Nothing in this chapter shall prevent the plaintiff from recov- 
ering mesne profits, or damages done to the premises, from any person 
other than the defendant, who may be liable to such action. 


Real actions abolished, 


88. No writ of right, writ of entry, or writ of formedon shall be 
hereafter brought. 


CHAPTER XCI. - 


OF ALLOWANCE FOR IMPROVEMENTS. 


` SEC. BEC 


Code Va. p. 614, 


Í Rand. 58. 
2 Rand. 6.: 


i. How defendant may apply to have value of | 9. Proviso asto recovering against mortgagor. 
improvements assessed and paid, and have | 10. Plaintiff may require that value of land be - 
judgment suspended, ; i assessed. 

2. . How such assessment made. 

a How d amages to be assessed and for what 12. Plaintiff may relinquish land to defendant at 

af ° the assessed value. 

5. When damages may be allowed for more than | 13. How payment thereof to be made by defen- 
five years ; when not. dant. 

6. Allowance for improvements may be set off | 14. Provision in case plaintiff be under disability. 
against rents, etc.,and judgment for bal- | 15. When and how defendant, if evicted, may re- 
ance. cover from the plaintiff, 

7. Balance due defendant a lien on the land. 

8. How plaintiff, tenant for life, paying for im- ' 
provements, to be reimbursed. 


How value of improvements is assessed and paid. 


1. Any defendant against whom a decree or judgment shall be 
rendered for land, where no assessment of damages has been made 
under the preceding chapter, may, at any time before the execution 
of the decree or judgment, present a petition to the court rendering 
such decree or judgment, stating that he or those under whom he 


claims, while holding the premises under a title believed by him or 


them to be good, have made permanent improvements thereon, and 


_ praying that he may be allowed for the same over and above the 
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value of the use and occupation of such land; and thereupon the 
court may, if satisfied of the probable truth of the allegation, sus- 
pend the execution of the judgment or decree, and impanel a jury 
to assess the damages of the plaintiff, and the allowances to the 
defendant for such improvements. A 

2. The jury, in assessing such damages, either under this chapter Code Va., p. 614, 
or under the preceding chapter, shall estimate against the defen- ° ` 
dant the clear annual valve_of the premises, during the time he was 
in possession thereof, (exclusive of the use by the tenant, of the 
improvements thereon made by himself or those under whom he 
claims,) and also the damages for waste or other injury to the 
premises committed by the defendant. ` 

3. The defendant shall not be liable for such annual value for any ta. 2s, 
longer time than five years before the suit, or for damages for any 
such waste or other injury done before said five years, unless where 
he claims for improvements as aforesaid. 

4, If the jury be satisfied that the defendant, or those under whom ta. 24. 
he claims, made on the premises, at a time when there was reason to 
believe the title good under which he or they were holding the said 
premises, permanent and valuable improvements, they shall estimate 
in his favor, the value of such improvements as were so made before 
notice in writing of the title under which the plaintiff claims, not 
exceeding the amount actually expended in making them, and not 
-exceeding the amount to which the value of the premises is actually 
increased thereby at the time of the assessment. 

5. Ifthe sum estimated for the improvements exceed the damages Ia. 25. 
estimated by the jury against the defendant as aforesaid, they shall 
then estimate against him, for any time before the said five years, 
the rents and profits accrued against, or damage for waste or other 
injury done by, him or those under whom he claims, so far as may be 
necessary to balance his claim for improvements, but in such case he 
shall not be liable for the excess, if any, of such rents and profits or 
damages, beyond the value of the improvements. 

6. After offsetting the damages assessed for the plaintiff and the Ia. z6. 
allowances to the defendant for improvements, if any, the jury shall 
find a verdict for the balance for the plamtiff or defendant, as the 
case may he, and judgment or decree shall be entered therefor 
according to the verdict. 

7. Any such balance due to the defendant shall constitute a lien za. p. 615, 37. 
upon the land recovered by the plaintiff, until the same shall be 
paid. 

8. If the plaintiff claim only an estate for life in the land ra 3¢, 
recovered, and pay any sum allowed to the defendant for improve- 
ments, he or his personal representative may recover, at the determi- 
nation of his estate, from the remainderman or reyersioner, the 
value of the said improvements, as they then exist, not exceeding the 
amount so paid by him, and shall have a lien therefor on the prem- 
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Td. 3 11. 


Td. 312. 


1a.3 18. 


Td. 14. 


Id. 2 15, 
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ises in like.manner as if they had been mortgaged for the pay- 
ment thereof, and may keep possession of said premises until it be 
aid. i 

P 9. Nothing in this chapter, nor anything in the ninetieth chapter 
concerning rents, profits and improvements, shall extend or apply 
to any suit brought by a mortgagee, or his heirs or assigns, against a 
mortgagor, or his heirs or assigns, for the recovery of the mortgaged 
premises. 


Plaintif may elect to relinquish the land. 


10. When the defendant shall claim allowance gor improvements, 
as before provided, the plaintif may, by an entry on the record, 
require that the value of his estate in the premises, without the 
improvements, shall also be ascertained. 

11. The value of the premises, in such case, shall be estimated as 
it would have been at the time of the inquiry, if no such improve- 
ments had been-made on the premises by the tenant or any person 
under whom he claims, and shall be ascertained in the manner hére- 
inbefore provided for estimating the value of improvements. 

12. The plaintiff in such case, if judgment is rendered for him, 
may, at any time during the same term, or before judgment or decree 
is rendered on the assessment of the value of the improvements, in 
person or by his attorney in the cause, enter on the record his elec- 
tion to relinquish his estate in the premises to the defendant at the 
value so ascertained, and the defendant shall thenceforth hold all the 
estate that the plaintiff had therein at the commencement of the 
suit, provided he pay therefor the said value, with interest, in the 
manner in which the court may order it to be paid. i 

13. The payments shall be made to the plaintiff, or into court for 
his use, and the land shall be bound therefor, and if the defendant 
fail to make the said payments within or at the times limited there- 
for, respectively, the court may order the land to be sold, and the 
proceeds applied to the payment of said value and interest, and the 
surplus, if any, to be paid to the defendant; but if the said net pro- 
ceeds be insufficient to satisfy the said value and interest, the defen- 
dant shall not be bound for the deficiency. 

14. If the party, by or for whom the land is claimed in the suit 
be a minor or insane, or if such party be a married woman and the 
land be not her separate property, such value shall be deemed to be 
real estate, and be disposed of as the court may consider proper, for 
the benefit of the persons interested therein. 

15. If the defendant, or his heirs or assigns, shall after the prem- 
ises are so relinquished to him, be evicted thereof by force of 
any better title than that of the original plaintiff, the person so 
evicted may recover from such plaintiff, or his representatives, the 
amount so paid for the premises, as so much money had and received 
by such plaintiff, in his lifetime, for the use of such person, with law- 
ful interest thereon from the time of such payment. 
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CHAPTER XO. 


OF WASTE. 
SEC. - BEC. 
1. Tenant in possession liable for waste, etc. 5. If waste committed pending suit, land may 
2. Joint tenant, tenant in common, or parcener, be put into possession of sheriff; plaintiff 
liable, etc. to recover treble damages, 


3. Guardian liable. 
4. Remedy, by action on the case; when treble 
damages may be recovered, 


1. If any tenant of land commit any waste thereon, or after he Code Va., ch. 187, 
has aliened it, while he remains in possession, unless by special per- 4 cai’ss2. _, 
: TAR D 5 PRES 5 Gratt. 499. 
mission of the owner so to do, he shall be liable to any party injured, 
for damages. 
2. Ifa tenant in common, joint tenant, or parcener commit waste, TE vr ch. 187, 
he shall be liable to his co-tenants, jointly or severally, for damages. ` 


3. If a guardian commit waste of the estate of his ward, he shall 14.23. 
be liable to the ward, at the expiration of his guardianship, for 
damages. 


4. Any person entitled to damages, in any such case, may recover 14.24. 
the same in an action on the case. And if it shall be found by the 


jury that the waste was committed wantonly, judgment shall be for 
three times the amount of damages assessed therefor. 

5. If the tenant in possession of any land shall, pending any suit 1425. 
to recover or charge said land, with*knowledge of such suit, com- - 
mit any waste thereon, the court in which the suit is may command 
the sheriff or other officer to take possession of the laud; and if the 
plaintiff succeed in recovering or charging the land, he may recover, 
in an action on the case against him who committed the waste, three 
times the amount of damages assessed therefor. 


CHAPTER XOIIL 


OF THE ASSIGNMENT OF LANDS UNDER LEASE; THE NOTICE TO 
TERMINATE A TENANCY; THE RECOVERY OF RENT, AND RIGHT 


TO RE-ENTRY. 


SEC. SEC. : 
1.) Certain grantees and assignees to have same | 14. Distress not void by reasen of irregularity in 
2. rights as lessors and lessees. levying. 

3 What powers pass to grantee or devisee | 15. Distress where rent is payable otherwise 
x without express words; when attorn- than in money ; proceedings thereon. 

: ment not necessary; when void. 16. Proceedings to establish right of re-entry, 
5. What notice to be given to terminate tenancy and judgment therefor. 

from year to year; how and on whom | 17 


served. éte 1T-) How defendant may redeem land from for- | 
6. When tenant deserts premises, how landlord | 19. f 


feiture, at law or in equity. 
; may enter, etc. 20, How j ddement of forfeiture may be pre- 
. vented. 
8. Bn ie ne pies and. occupa 21. When suit for re-entry to be brought. 
9. Pa ey i 22. In case of actual re-entry, written act of re- biga 
10. When and by whom distress may be made. entry to be returned, recorded, and certifi- 
11. What property may be levied on, ete. cate thereof published, etc. 
12. When property not to be removed from | 23. Fee of recorder, etc. 
leased premises without paying, etc., one | 24. When and how owner may be restored to 
year’s rent. possession. 
18. When officer may enter by force to levy dis- | 25. Limitation of suit, etc. 
tress Warrant. 
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Code Ya., p. 617, 
Zi. 


Id. 2 2. 
4 Leigh 69. 


Code Va., p. 617, 
3 


3 Call 249. 
15 Gratt. 213. 


er Va., p. 617, 
- 15 Gratt. 213. 


Code Va., p. 617, 
5 


5 Gratt. 90. 

10 Gratt. 281. 

11 Gratt. 527. 

2 West Ya. R.558. 


Code Va., p. 617, 
2 6. 
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Assignment of lands let to lease. 


1. A grantee or assignee of any land let to lease, or of the rever- 
sion thereof, and his personal representative or assigns, shall enjoy 
against the lessee, his heirs, personal representative, or assigns, the 
like advantage, by action or entry, for any forfeiture, or by action, 
upon any covenant or promise in the lease, which the grantor, 
assignor, or lessor, or his heirs, might have enjoyed. 

2. A lessee, his personal representative or assigns, may have 
against a grantee or alienee of the reversion, or of any part thereof, 
his heirs, or assigns, the like benefit of any condition, covenant, or 
promise in the lease, as he could have had against the lessors them- 
selves, and their heirs and assigns; except the benefit of any warranty, 
in deed or law. 

3. In conveyances or devises of rents in fee, with powers of dis- 
tress and re-entry, or either of them, such powers shall pass to the 
grantee or devisee without express words. A grant or devise of a 
rent, or of a reversion or remainder, shall be good and effectual 
without attornment of the tenant; but no tenant, who, before notice 
of the grant or devise, shall have paid the rent to the grantor, shall 
suffer any damage thereby. 

4, The attornment of a tenant to any stranger shall be void, 
unless it be with the consent of the landlord of such tenant, or pur- 
suant to, or in consequence of, the judgment, order, or decree of a 
court. 


Notice to terminate a tenancy. 


5. A tenancy from year to year may be terminated by either party 
giving notice in writing to the other, prior to the end of any year, 
for three months, of his intention to terminate the same. When 
such notice is to the tenant, it may be served upon him, or upon any 
one holding under him the leased premises, or any part thereof; 
when it is by the tenant, it may be served upon any one who, at the 
time, owns the premises in whole or in part, or the agent of such 
owner, or according to the common law. This section shall not apply 
where, by special agreement, no notice is to be given; nor shall 
notice be necessary from or to a tenant whose term is to end at a cer- 
tain time. ; 

G. If any tenant, from whom rent is in arrear and unpaid, shall 
desert. the demised premises, and leave the same uncultivated or 
unoccupied, without goods thereon subject to distress sufficient to 
satisfy the said rent, the lessor or his agent may post a notice in 
writing upon a conspicuous part of the premises, requiring the tenant 
to pay the said rent within one month. If the same be not paid 
within that time, the lessor shall be entitled to possession of the prem- 
ises, and may enter thereon, and the right of such tenant thereto 
shall thenceforth be at an end. But the landlord may recover the 
rent up to that time. 
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How and by whom rent-may be recovered. 


7. Rent of every kind may be recovered by distress or action. A Id. p. 618, 2 T. 
landlord may also, by action, recover (where the agreement is not by ii 4 H&M T 


5N 
deed) a reasonable satisfaction for the use and occupation of lands; 3 paf 2 


on the trial of which action, if any parol demise, or any agreement, { gosh 8+ 


(not being by deed), whereon a certain rent was reserved, shall 1 °Q uh. 
appear in evidence, the plaintiff shall not therefore be non-suited, 

but may use the same as evidence of the amount of his debt or dam- 

ages. In any action for rent, or for such use and occupation, interest 

shall be allowed as on other contracts. 

8. He to whom rent or compensation is due, whether he have. the Code Va .„ p.618, 
reversion or not, his personal representative or assignee, may recover 
it as provided in the preceding section, whatever be the estate of the 
person owing it, or though his estate or interest in the land be ended. 

And when the owner of real estate in fee, or holder of a term, yield- 
ing him rent, dies, the rent thereafter due shall be recoverable by ` 
such owner’s heir or devisee, or such termholder’s personal repre- 
sentative. And-if the owner or holder alien or assign his estate or 
term, or the rent thereafter to fall due thereon, his alienee or assignee 
may recover such rent. 

9. Rent may be recovered from the lessee or other person owing 14.29. 
it, or his assignee, or the personal representative of either. But no 
assignee is to be liable for rent which became due before his interest 
began. Nothing herein shall impair or change the liability of heirs 
or devisees for rent, as for other debts of their ancestor or devisor. 

10. Rent may be distrained for within one year after the time it Ia. 310. 

becomes due, and not afterwards, whether the lease be ended or not. 
The distress shall be made by the sheriff of the county, or constable 
of the township, wherein the premises yielding the rent, or some part 
thereof, may be, or the goods liable to distress may be found, under 
warrant from a justice, founded upon an affidavit of the person 
claiming the rent, or his agent, that the amount of money or other 
thing to be distrained for (to be specified in the affidavit), as he 
verily believes, is justly due to the claimant, for rent reserved upon 
contract, from the person of whom it is claimed. 

11. The distress may be levied on any goods of the lessee, or his Za. gu 
assignee or under tenant, found on the premises, or which may have 3 3 Rand. 148. 
been removed therefrom not more than thirty days. If the goods of 
such lessee, assignee, or under tenant, when carried on the premises, 
are subject to a lien, which is valid against his creditors, his interest 
only in such goods shall be liable to such distress. If any lien be 
created thereon while they are upon the leased premises, they shall 
be liable to distress, but for not more than one year’s rent, whether 
it shall have occurred before or after the creation of the lien. No 
goods shall be liable to distress other than such as are declared to 
be so liable in this section. 
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Code Vay p. 619, 12. If, after the commencement of any tenancy, a lien be obtained 


6 Leigh 236, 
3 Gratt. 130. 


or created by deed of trust, mortgage, or otherwise, upon the interest 
or property in goods on premises leased or rented, of any person 
Arable for the rent, the party having such lien may remove said goods 
from the premises on the following terms, and not otherwise, that is 
to say: on the terms of paying to the person entitled to the rent so 
much as in arrear, and securing to him so much as is to become due; 
what is so paid or secured not being more altogether than a year’s 
rent in any case. If the goods be taken under legal process, the’ 
officer executing it shall, out of the proceeds of the goods, make 
such payment of what is in arrear; and as to what is to become due, 
he shall sell a sufficient portion of the goods on a credit till then, 
taking from the purchasers bonds, with good security, payable to 
the person so entitled, and delivering such bonds to him. If the 
goods be not taken under legal process, such payment and security 
shall be made and given before their removal. Neither this nor the 
preceding section shall affect any lien for taxes, levies, or militia 
fines. 


Code Va. p. 619, 13. The officer having such distress warrant, if there be need for 


Id, 214. 


_ Id. 2 15, 
11 Gratt. £11, 


it, may, in the day time,.break open and enter into any house or 
close in which there may be goods liable to the distress; and may, 
either in the day or night, break open and enter into any house or 
close wherein there may be any goods so liable, which have been 
fraudulently or clandestinely removed from the demised premises. 

14. Where distress shall be made for rent justly due, and any ` 
irregularity or unlawful act shall be afterwards done by the party 
distraining, or his agent, the distress itself shall not be deemed to be 
unlawful, nor the party making it be therefore deemed a trespasser 
ab initio; but the party aggrieved by such irregularity or unlawful 
act, may, by action, recover full satisfaction for the special damage 
he shall have sustained thereby. 

15. Where goods are distrained or attached for rent reserved in a 
share of the crop, or in anything other than money, the claimant of 
the rent, having given the tenant ten days’ notice, or if he be out of 
the county, having set up the notice in some conspicuous place on 
the premises, may apply to the court or justice to which the attach- 
ment is returnable, or to the circuit court of the county in which the 
distress is made, to fix the value of such rent. Upon such applica- 
tion, the court or justice having ascertained the value, either by its 
own judgment or, if either party require it, by the verdict of a jury 
impaneled without the formality of pleading, shall order the goods 
distrained or attached to be sold, to pay the amount so ascertained. 


` Right of re-entry; when and how exercised. 


Code Va. p.619, 16. Any person who shall have the right of re-entry into lands 


2 16. 
3 Call 491-2, 


by reason of any rent issuing thereout being in arrear, or by reason 
of the breach of any covenant or condition, may serve a declaration 
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in ejectment on the tenant in possession, where there shall be such 
tenant, or, if the possession be vacant, by affixing the declaration 
upon the chief door of any messuage, or at any other conspicuous 
place on the premises; which service shall be in lieu of a demand 
and re-entry; and upon proof to the court, by affidavit in case of 
judgment by default, or upon proof on the trial, that the rent claimed 
was due, and no sufficient distress was upon the premises, or that the 
covenant or condition was broken before the service of the declara- 
tion, and that the plaintiff had power thereupon to re-enter, he shall 
recover judgment, and have execution for such lands. 
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17. Should the defendant, or other person for him, not pay the code va., p: 620, 
T 


rent in arrear, with interest and costs, nor file a bill in equity for 
relief against such forfeiture, within twelve months after execution 
executed, he shall be barred of all right, in law or equity, to be 
restored to such lands or tenements. 


18. Any mortgagee or trustee of such lands, not in possession 1a. 318, 


thereof, may, within twelve months after execution executed, pay 
the rent and all arrears, with interest and costs, or file a bill in 
equity, for relief against such forfeiture; and thereupon may be 
relieved against it, on the same terms and conditions as the owner of 
such lands or tenements would be entitled to. 


19. If the owner of such lands, or any person having right or ta. 219, 


claim thereto, shall, within the time aforesaid, file his bill for relief 
in the circuit court of the county wherein the lands are situated, he 
shall not have or continue any injunction against the proceedings at 
law on the éjectment, unless he shall, within thirty days next after a 
full and perfect answer filed by the plaintiff in ejectment, bring into 
court or deposit in some bank within the state, to the credit of the 
cause, such money as the plaintiff in ejectment shall, in his answer, 
swear to be due and in arrear, over and above all just allowances, 
and also the costs taxed in the suit, there to remain till the hearing 
of the cause, or to be paid out to the said plaintiff, on good security, 
subject to the decree of the court. And in case the bill shall be 
filed, within the time aforesaid, and after execution executed, the 
said plaintiff shall be accountable for no more than he shall, really 
and bona fide, without fraud, deceit, or willful neglect, make of the 
premises from the time of his entering into the actual possession 
thereof; and if it should be less than the rent payable,then the 
possession shall not be restored until the plaintiff be paid the sum 
which the money so made shall fall short of the rent for the time 
he so held the lands. 


20. If any party having right or claim to such lands shall, at any ta. 2 20, 


time before the trial in such ejectment, pay or tender to the party 

entitled to such rent, or to his attorney in the cause, or pay into 

court, all the rent and arrears, with interest and costs, all further 

proceedings in the ejectment shall cease. If the person claiming 

the land shall, upon bill filed as aforesaid, be relieved i in equity, he 
67 
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shall hold the land as before the proceedings began, without a new 
lease or conveyance. . 

Id. @ 21. 21. In case the time for re-entering be specified in the instrument 
creating the rent, covenant, or condition, the proceedings in eject- 
ment shall not be begun until such time shall have elapsed. 

Ia. 822. - 22. Where actual re-entry shall be made, the party by or for 

whom the same shall be made shall return a written act of re-entry, 

sworn to by the sheriff or other officer acting therein to the recorder 
of the county wherein the lands or tenements shall be, who shall 
record the same in the deed book, and shall deliver to the party 
~ making the re-entry a certificate setting forth the substance of such 
written act, and that the same had been left in his office to be re- 
corded ; which certificate shall be published, at least once a week, for 
two months successively, in some newspaper published in or nearest 
to such county ; which publication shall be proved by affidavit to the 
satisfaction of the said recorder, who shall note the fact in the mar- 
gin of the record book, against the record of the act of re-entry, in 
the words: “ Publication made and proved according to law. A. B., 
recorder ;” and shall return the original act of re-entry to the party 
entitled thereto. Said written act of re-entry, when recorded, and 
the record thereof, or a duly certified copy from such record, shall be 
evidence, in all cases, of the facts therein set forth. 

Ta. p. 621,223. 23. The recorder shall be paid for recording, granting certificate, 
and noting publication, as aforesaid, one dollar and fifty cents, and 
shall collect and account for the same tax, upon every such act of 
re-entry offered for record, as shall then be levied by law upon deeds 
of conveyance. 

Id. 3 24. 24, Should the person entitled to such land at the time of re-entry 
made, or having claim thereto, not pay or tender the rent and all 
arrears thereof, with interest and all reasonable expenses incurred 
about such re-entry, within one year from the first day of publication 
as- aforesaid, he shall be forever barred from all right, in law or 
equity, to the said lands. In case any party, having right, shall pay 
or tender the said rent and arrears with interest and expenses as 
aforesaid to the party making re-entry, within the time aforemen- 
tioned therefor, he shall be reinstated in his possession to hold as if 
the re-entry had_not been made. 

14.3 25. 25. No person who, or those under whom he claims, shall have 

j ‘ been possessed of lands by virtue of a re-entry, for the term of two 
years, shall be disturbed therein by suit or otherwise for any defect 
of proceedings in such entry. 


CHAPTER XCIV. 


OF EMBLEMENTS. 


EC. SEC. 

1. Lessee of land from tenant for life, or uncer- | 2. Land employed in farming or planting, when 
tain interest, how-long to hold; how rent and for what time continued where tenant 
paid and apportioned; rent reserved inj dies, etc.; to whom emblements go. 
kind, to whom paid, and how accounted | 3. What emblemenfs go as at common law. 
for, etc.; rights as to emblements. ` 
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1. If there be tenant for life or other uncertain interest in land Code Va., p. 621, 
which is let to another, the lessee may hold the land to the end § Call 15. 
of the current year of the tenancy, paying rent therefor; the rent, 
if it be reserved in money, shall be apportioned between the tenant 
for life or other uncertain interest, or his personal representative, 
and those who succeed to the land. If rent be reserved in kind, it 
shall be paid to the tenant for life or other uncertain interest, or his 
personal representative; and the said tenant, or his personal repre- 
sentative, as the case may be, shall pay to those who succeed to the 
land, a reasonable rent in money, from the expiration of the life 
éstate, or other uncertain interest, to the end of the current year of 
the tenancy; the rent to be paid to those who succeed to the land 
shall be a charge in preference to other claims on the rent received 
in kind by such tenant or his personal representative. Such lessee 
_ shall be entitled as at common law to the emblements growing on 
the lands at the expiration of the estate for life, or other uncertain 
interest, whether they be severed during the year or not. But where 
the growing crops are severed after the expiration of the current 
year of the tenancy, such lessee shall pay a reasonable rent to 
those who succeed to the lands, from the end of said tenancy to the 
time when the same are severed. If said life estate, or other uncer- 
tain interest, expire before the first of August, in any year, the 
lessee shall permit those who succeed to the land to put in the 
ground any crop they may desire after that period; and if any land 
has been prepared by such lessee previous to that period, for the 
purpose of putting a crop in the ground, those who succeed to the 
land shall pay a reasonable compensation therefor; and to the 
extent that such lessee is deprived of the tse-of the land, by reason 
of a crop being put in the ground by those who succeed?to_the land, 
he shall be paid a reasonable compensation for the use of such land. 

2. If any person, having land employed in farming or planting, code Va., p. 622, 
whether it be held for life or any other interest, shall die on or after §,n 75. 
the first of March, his personal representative may, in his discretion, 
continue such employment until the last day of December follow- 
ing, and all the emblements which the said representative may 
sever before that day, shall be personal assets in his hands, deduct- 
ing first the taxes and levies on such land, and the cost of tools 
procured after the decedent's death. If he elect not to continue 
such employment, he shall dispose of, for the balance of the year, to 
the best advantage for the estate of the decedent, such land held by 
him for life only, and in either case such representative shall, out of 
the assets, pay to those entitled in reversion or remainder, a reasona- 
ble rent or hire, from the death of his decedent to the said last day 
of December. Such rent or hire shall be chargeable, in preference 
to all other claims against the estate, on the profits which may arise 
from such land after the death of the decedent. 

3. In all other cases the right to emblements shall be as sat com- Code Va., p. 622, 
mon law., ; 6 Munf. 514. 
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CHAPTER XCV. 


APPORTIONMENT OF MONEY COMING DUE AT FIXED PERIODS. 


SEC. SEC. 


1. Apportionment of rent, money, etc., in case | 8. When chapter does not apply. 
of death of party interested, etc. 4, Apportionment on purchase of part of land, 
2, Remedy of personal representative. - etc. 


Code Va, p. 622, 1. On the determination, by death or otherwise, of the estate or 
el. other thing, from or in respect of which any rent, hire;or money 
coming due at fixed periods, issues or is derived, or on the death of 
any person interested in such rent, hire, or money, the person or the 
personal representative or assignee of the person who would have 
been entitled, but for such death. or determination, to the rent, hire, 
or money coming due at any such period, shall’ have a proportion 
- thereof, according to the time which shall have elapsed of the time 
for which the said rent, hire, or other money was growing due, 

- including the day of such death or determination, deducting a pro- 

portional part of the charges. 

2. For recovering such proportion, the said person, representative, 
or assignee, shall, after such fixed period, have such remedies as he 
would have had for recovering the whole of such rent, hire, or other 
money, if entitled thereto. 

Id. 28. 9. This chapter shall not apply to any case in which it is expressly 
provided that no_apportionment shall take place. 

Tad. 34. 4, Where the holder of a rent shall purchase part of the land out 
of which the same issues, the rent shall be apportioned in like man- 
ner as if the land had come to him by descent; and where the 
holder of land, being part’of land out of which rent shall be issu- 
ing, shall purchase such rent, or part thereof, the rent so purchased 

-shall be apportioned as aforesaid. 


Td. 3 2, p. 628. 
a 
“a 


CHAPTER XOVI. 


MONEY AND INTEREST. 


BEC. SEC. 

1. What shall be money of account; accounts] 6. Plea of usury; evidence upon the issue 
to be kept therein. thereon. 

. 2. Writings and accounts executed and kept | 7. Relief by bill for discovery of usury; when 

otherwise, valid. injunction may be awarded. 

3. In suits for foreign money, its value in| 8. Wheninterest not recoverable. 
money of account to be fixed. 9. When costs not to be recovered, etc. 

A Legal rate of interest. 10. Effect of chapter. 


. Contracts for a greater rate than six per cent 
void as to interest above that rate, etc. 


-~ Money of account. 


Code Va. p- 623, 1. The money of account of this state shall be the dollar, cent, 
2 1, ch, 141. . . 
— and mill; all accounts by public officers shall be so kept. 
Iag 2. No writing shall be invalid, nor the force of any account or 
entry be impaired, because a sum of money is expressed therein 
otherwise than in the said money of account. 


a 
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3. In any suit for a sum of money expressed in any foreign Cur- Id. p. €24,3 3. 

2 Wash. 149, 150, 
rency, or otherwise than in the money of account of this state, the 165 

3 Call 557. 

jury, if there be one impaneled for any other purpose, and if not, 
the court, shall ascertain the value in the said money of account of 
the sum so expressed, making such allowance for the difference of 
exchange as shall be just; and the judgment or decree may either 
be for what may be so ascertained, or for the sum of money expressed 
as aforesaid, to be discharged by the sum so ascertained. 


r 


Interest. 


4. Legal interest shall continue to be at the rate of six dollars Code Va, p. 624. 


g 4. 

upon one hundred dollars for a year, and proportionably for a Í Call 62. 

f. 424. 

greater or less sum, or for a longer or shorter time, and no person, ê Munt 433, 472, 
5 


upon any contract, shall take for the loan or forbearance of money 2 Rand. 109, 
4 Rand. 406. 


or other thing above the value of such rate. 5 Rand. 132, 333. 
ae 1 Leigh 14 
5. All contracts and assurances made directly or indirectly for 4 Lich ae 
6 
the loan or forbearance of money or other thing at a greater rate of 12 18er 166, 
2 Gratt. 372. 


interest than six per cent, except where such greater rate is NOW Godo Va, p. 624, 
allowed by law, shall be void as to any excess of interest agreed to *> 
be paid above that rate, and no further. 
6. Any defendant may plead in general terms that the contract or Ta. 96. 
0 Gratt. 221. 
assurance on whichthe action is brought was for the payment of 
interest at a greater rate than is allowed by law, to which plea the 
plaintiff shall reply generally, but may” give in evidence upon the 
issue made up thereon, any matter which could be given in evidence 
., under a special replication; under the plea aforesaid, the defendant 
may give in evidence any fact showing, or tending to show, that the 
contract, or assurance, or other writing upon which the action was 
brought, was for an usurious consideration. 

7. Any borrower of money or other thing may agin a bill in Code Va., p. 625 
equity against the lender, and compel him to discover upon oath the 6 Trant 541. 
méney or thing really lent, and all bargains, contracts, or shifts 4 Rand. 416. 
relative to such loan, and the interest or consideration of the same; ATS 
and if it appear that more than lawful interest was reserved, the ^07% 3 34 
lender shall recover his principal money or other thing with six per 
cent interest only, but shall recover no costs. If property has-been 
conveyed to secure the payment of the debt, and a sale thereof is 
about to be made, or is apprehended, an injunction may be awarded 
to prevent such sale pending the suit. : 

8. No interest upon any debt contracted or liability incurred Acts of 1868, p 
prior to the first day of April, eighteen hundred and sixty-five, shall ” 
hereafter be recoverable in any action or suit, in any of the follow- 
ing cases: 

I. Where, during the late rebellion, the real owner or holder of 
such debt or liability, while he was such owner or holder, was 
engaged in armed hostility against the United States, or this state; 
for the time he was so engaged. 


3 
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II. Where, during said rebellion, such real owner or holder of 
such debt or liability, while he was such owner or holder, in any 
way gave voluntary aid to said rebellion ; during the time he was so 
aiding the said rebellion. 

III. Where, during the said rebellion, such real owner or holder 
of such debt or liability, while he was such owner or holder, was a 
voluntary resident within the military lines of the so-called Con- 
federate States of America, beyond the boundaries of this state; 
during the time of such residence. 

IV. Where, during the said rebellion, such real owner or holder 


_ of such debt or liability, while he was such owner or holder, was in 


sympathy with said rebellion, and voluntarily left his home and 


, went within the military lines of the so-called Confederate States of 


America; for the time he remained within said lines. 

9. Any-person owning any such debt or liability may tender the 
owner thereof the principal sum due and the interest recoverable 
thereon, and if such owner shall refuse to receive the same, no costs 
shall be recoverable by the plaintiff in any action thereafter brought 
for the recovery thereof, but the defendant in any such action or 
suit shall recover from the plaintiff therein all the costs incurred by 
him in his defense to such action or suit. And where any action or 
suit has been commenced, and is now pending, for the recovery of 
any such debt or liability, the defendant may tender to the plaintiff 
therein the principal sum due and the interest recoverable thereon, 
together with the costs which have accrued therein up to the time of 
such tender, and if the plaintiff shall refuse to receive the same, he 
shall not recover from the defendant any costs incurred in such 
action or suit after such tender; but the defendant in such case shall 
recover from the plaintiff all the costs incurred by him in his defense, 
after the date of such tender. In either event, the defendant shall 
be entitled to a credit upon the judgment of the plaintiff, for the 
amount of costs so recovered by him, and if such costs exceed the 


- amount of the judgment of the plaintiff, the defendant may enforce 


the payment of such excess by execution; provided, however, that 
no defendant in any such action or suit shall avail himself of the 
provisions of this chapter, unless he shall file with his plea or 
answer an affidavit that he never, in any way, gave voluntary aid 
to the late rebellion against the United States. 

10. None of the provisions of this chapter shall be so construed as 
to impair or affect any of the provisions of chapter one hundred and 
thirty-six of this act. 


—— e 


s 


CHAPTER XOVIL 


OF GAMING. a 
BEC. SEG, 
1. Gaming contracts void. 3. Bill in equity may be filed, etc.; winner dis- 
2. How money, etc., lost at play recovered charged from other forfeitures, 


back, etc. 
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1. Every contract, conveyance, or assurance, of which the con- Code Va., p. 626, 
sideration, or any part thereof, is money, property, or other thing f Wash, 296, 389. 
won or bet at any game, sport, pastime, or wager, or money lent or 2 E M, fo. 
advanced at the time of any gaming, betting, or wagering, to be 2 Gratt, 258. 
used in being so bet or wagered (when the person lending or advanc- 
ing it knows that it is to be so used), shall be void. 

2. If any person shall lose to another, within twenty-four hours, Code Va., p. 626, 
ten dollars or more, or property of that value, and shall pay or É? 
deliver the same, such loser may recover it back from the winner by 
suit in court or before a justice, according to the amount or value, 
brought within three months after such payment or delivery: it may 
be so recovered from the winner, notwithstanding the payment or 
delivery was to his endorsee, assignee, or transferee. 

3. Such loser may file a bill in equity against such winner, who 14.24. 

5 Gath. 645. 
shall answer the same, and upon discovery and repayment of the 
money or property so won, or its value, such winner shall be dis- 
charged from any forfeiture or punishment which he may have 
incurred for winning the same. 


RD 


= 


CHAPTER XOVIIL 


WHEN WRITTEN EVIDENCE IS REQUIRED TO MAINTAIN ACTIONS, 


1. No action shall be brought in any of the following cases: Code Va, p. 627, 
First. To charge any person upon or by reason of a representation 3 Rand, 410. 
or assurance concerning the character, conduct, credit, ability, trade, 1E EM l 
or dealings of another, to the intent or purpose that such other may 3 Munf 59. 
obtain thereby credit, money, or goods; or, 6 Rand. 500, 608, 
Secondly. To charge any person upon a promise ‘made, after full fos°'8" 16, 88, 


6 
age, to pay a debt contracted during infancy, or upon a ratification 1 Leleh 185- 387. 


after full age of a promise or simple contract made during infancy; 12 722 teg 


` 6 Gratt 79, 
or, 8 Geatt 174. 


Thirdly. To charge a personal representative upon a promise to J4 Grett 527,636. 
answer any debt or damages out of his own estate ; or, 

Fourthly. To charge any person upon a promise to answer for the 
debt, default, or misdoings of another; or, 

Fifthly. Upon any agreement made upon consideration of mar- 
riage; or, 

Sixthly. Upon any contract for the sale of real estate, or the lease 
thereof for more than a year; or, 

Seventhly. Upon any agreement that is not to be performed within 
a year ; 

Unless the promise, contract, agreement, representation, assurance, 
or ratification, or some memorandum or note thereof, be in writing 
and signed by the party to be charged thereby or his agent. But 
the consideration need not be set forth or expressed in the writing ; 
and it may be proved (where a consideration is necessary) by other 
evidence. 
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CHAPTER XCIX. 


OF BILLS, NOTES, BONDS, ASSIGNMENTS, AND OTHER WRITINGS. 


SEC. SEC. 
1. General and qualified acceptances; when | 9. Damages on bills. 
presentment for payment necessary at | 10.) On what writings action of debt or assump- 


place specified for payment. ii. m sit may be brought, and against whom. 
2 ; 12. Writing payable to a dead person. 
to see er o ee ee pro- | 13. Wri iting binding persons jointly. 
6. ee ae Eevee, 14, Assiznees may sue in their own name, etc. 
7. What note, etc., negotiable. 15. Suits by assignees against assignors. 
8. Of what protest is evidence. 16. When suit in equity may be brought, ete. 


pode Va., p. 628, 


5 Teigh 522. 
10 Leigh 512. 


Code Va., p. 528, 
22. 


Id. 3 3. 


Id. 3 4. 
6 Munf. 487. 


4 Rand. 164, 558. 


4 Leigh 37. 
7 Leigh 179. 
8 Leigh 164. 


Of bilis and notes. 


1. If a person accept a bill of exchange, payable at the house of 
a banker or other place, without further expression in his accept- 
ance, such acceptance shall be deemed a general acceptance, and 
the presentment of the bill for payment may be either at such place, 
or as it might have been if no such place had been specified in the 
acceptance. If an acceptor shall, in his acceptance, express that he 
accepts the bill, payable at a banker’s house or other place only, and 
not otherwise or elsewhere, such acceptan ce shall be deemed a quali- 
fied acceptance, and in such case the presentment of the bill for pay- 
ment shall be at the place specified in such qualified acceptance. But 
as against the maker of a note or the acceptor of a bill, whether the 
acceptance be general or qualified, it shall not be necessary to aver 
or prove presentment for payment at the time or place specified in 
the note, bill, or acceptance. Such maker or ‘acceptor may, however, 
set up, as a matter of defense, any loss sustained hy him, by reason 
of the failure to make such presentment. 2 

2. If a bill of exchange, wherein the drawer shall have expressed 
that it is to be payable in any place other than that by him men- 
tioned therein to be the residence of the drawee, shall not, on the 
presentment thereof for acceptance, be accepted, such bill may, with- 
out further presentment to the drawee, be protested for non-payment 
in the place in which it shall have been, by the drawer, expressed to 
be payable, unless the amount thereof be paid to the holder on the 
day on which the bill would have become payanie; had it been duly 
accepted. 

3. A bill or note which becomes due on a Sunday shall be pay- 
able, and may be protested, on the-preceding day; and a bill or note 
which becomes due on a Christmas day, or the first day of January, or 
the fourth day of July, shall be payable and may be protested on the 
preceding day, or if that be Sunday, then on the preceding Saturday. 

4, When a bill or note is protested, either under the preceding 
section or otherwise, on the day preceding any Sunday, Christmas 
day, first day of January, or fourth day of July, notice of the dis- 
honor thereof need not be given until the first day afterwards which 
is not Sunday, Christmas day, or the first day of sanay, or the 
fourth day of July. 
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5. When a bil of exchange i is accepted supra protest for honor, Code Va., p. 628, 
or has a reference thereon in case of need, it shall not be necessary 
to present such bill to such acceptor for honor, or to such referee, 
until the day following that on which such bill shall. become due, 
and if the place of address on such bill of such acceptor for honor, 
or of such referee, shall be in any town or place other than in the 
town or place where such bill is therein made payable, then it shall 
not be necessary.to forward such bill for presentment for payment to 
such acceptor for honor or referee, until the day following that on 
which such bill shall become due. 

6. If the day following that on which such bill shall become due ra. 6. 
shall happen to be a Sunday, or Christmas day, or the first day of 
January, or the fourth day of July, then it shall not be necessary to 
present it or forward it for presentment for payment to such acceptor 
for honor or referee, until the first day afterwards which is not Sun- 
day, or Christmas day, or the first day of January, or the fourth day 
of July. 

7. Every promissory note, or check for money, payable in this 1d. p. 620,77 
state at a particular bank, or at a particular office thereof for dis- 2 Rand: AT. 
count and deposit, or at the place of business of a savings institution 14 Gratt. 18. 
or savings bank, and every inland bill of exchange, payable in this 
state, shall be deemed negotiable, and may, upon being dishonored 
for non-acceptance or non-payment, be protested, and the protest be 
in such case evidence of dishonor in like manner as in the case aS a 
foreign bill of exchange. $ 

8. The protest in the case of a foreign bill, note, or check, and in Code Va. p. 629, 
the other cases mentioned in the preceding section, shall be prima tek. 180. 
facie evidence of what is stated therein, or at the foot, or on the back nena a 
thereof, in relation to presentment, dishonor, and notice thereof. PO 

9. When a bill of exchange, drawn or endorsed within this state code Va., p. 629, 
is protested for non-acceptance or non-payment, there shall be paid ¢* 
by the party liable for the principal of such bill, in addition to what 
else he is liable for, damages upon the principal at the rate of three 
per centum, if the bill be payable out of West Virginia, and within 
the United States, and at the rate of ten per centum, if the bill be 
payable without the United States. 


On what writings, and how, action of debt or assumpsit brought. 


10. An action of debt or assumpsit may be maintained on any ta.210. 


note or writing, whether sealed or not, by which there is a promise, 3 Lelph 18s, as 


undertaking, or obligation to pay money, if the same be signed by erage 


the party who is to be charged thereby, or his agent. 14 Gratt. 163. 
11. Upon any such note which, on its face, is payable at a par- Code Vay p 629, 
ticular bank; or at a particular office thereof for discount and tt 4 x 394. 
deposit, or at the place of business of a savings institution or sav- Aer 
ings bank, and upon any bill of exchange, whether such note or bill 9 Gratt, 2 Ones 


be payable in or out of this state, if the same be protested, an 
68 
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. action of debt or assumpsit may be maintained, and judgment given 
jointly against all liable by virtue thereof, whether drawers, endors- 
ers, or acceptors, or against any one or any intermediate number of 
them, for the principal and charges of protest, with interest thereon 
from the date of such protest; and in the case of such bill, for the 
damages also. 

Writing payable to one’dead at the time. 


si Va, p. 629, 12, A bond, note, or other writing to a person or persons who, or 

3 Leigh 392, some of whom, are dead at the time of its execution, shall be as valid 
as if such person or persons were then alive, and may be proceeded 
on in the name of the personal representative of such person, or the 
survivors or survivor, or the representative of the last survivor of 
such persons. 

Writing binding persons jointly; assignments. ~ 
Code Va., p. 629, 13. The representative of one bound with another, either jointly 


3 Coil 260, 521. OF as a partner, by judgment, bond, note, or otherwise, for the pay- 


6 Rand. 182. ment of a debt, or the performance or forbearance of an act, or for 
8 Leigh 689. . bee. te eae 

i2G@ratt.58. any other thing, and dying in the lifetime of the latter, may be 
13 Gratt. 644. 


charged in the same manner as such representative might have been 
charged if those bound jointly or as partners had been bound sev- 
erally as well as jointly, otherwise than as partners. 

Code Va. p. 630, 14. The assignee of any bond, note, account, or writing, not nego- 


14, a ; 3 P è F 
S Gratt.e95.  tiable, may maintain thereupon any action in his own name, without 


ree 2 4s, the addition of “assignee,” which the original obligee or payee 

is Gratt,98, might have brought; but shall allow all just discounts, not only 
against himself, but against the assignor, before the defendant had 
notice of the assignment. In every such action the plaintiff-may 
unite claims payable to him, individually, with those payable to 
him as such assignee. 

Code Va., p. 630, 15. Any such assignee may recover from any assignor of such 

{0 Gratt, 155. writing; but only joint assignors shall be joined as defendants in 
one action, and a remote assignor shall have the benefit of the same 
defense as if the suit had been instituted by his immediate assignee 

Code Va., p. 630, 16. A court of equity shall not have jurisdiction of a suit upon a 

8 Bunt 23, bond, note, or writing, by an assignee or holder thereof, unless it 


tiad 92 appear that the plaintiff had not an adequate remedy thereon at law. 


CHAPTER C. 


OF PARTNERS, FACTORS AND AGENTS; THE ACTION OF ACCOUNT; 
AND REMEDIES FOR KEEPING LIVE STOCK. 
SEC. SEC. 


1 ) Limited partnerships, for what and how | 10. What preferences not to be valid. 
io formed; names of partners, nature ofj 11. How voluntary dissolution of partnership 


business, etc., to be specified in writing made. 
4. recorded and published. 12, How suits respecting business of partner- 
5.) What dissolves such partnership, and what ship prosecuted. 
6. is to be done on a renewal thereof. 13. Factors and agents to disclose the names of 
= 7. How business to be conducted. their principals ; property used in business 
~ 8, When capital not to be withdrawn nor divi- by any person under his own name, to be 
dends made. deemed his property. 
9. No partuer to be paid in case of insolvency | 14. Of the action of account. 


of firm, until creditors paid. 15. Remedies for keeping live stock. 
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Of limited partnerships. 


1. Limited partnerships for the transaction of mercantile, mechan- Code Va., p. 630, 
ical, or manufacturing business within this state, and not for the Ís Gratt. 683. 
purpose of banking, brokerage, or making insurance, may be formed 
upon the terms, and subject to the conditions and liabilities, pre- 
scribed in this chapter. 

» 2, Any such partnership may consist of one or more persons as Code Va, p. 630, 
general partners, who shall be responsible as general partners now 

are, and of one or more persons as special partners, who, contribu- 

ting to the common stock a specific sum, in actual cash payment, as 

capital, shall not be personally liable for any debts of the partner- 

ship, except as hereinafter mentioned. l 

3. The persons forming any such partnership shall make and ra.g 3. 
severally sign a paper, which shall state the name and place of 
residence of each partner, the name or firm under which the part- 
nership is to be conducted, who are general and who are special 
partners, the sam which each special partner contributes, the gen- 
eral nature of the business to be transacted, the place or places of 
the said busiziess, and the duration of the partnership. One or 
more of the general partners shall also make oath that each sum, 
so stated to be contributed, has actually been paid in cash. 

4, No such partnership shall be deemed to be formed until such ta. 24. 
paper and a certificate of such oath, or a certified copy thereof, 
shall be admitted to record as to each person signiug the same, in 
the office of the recorder of each county in which may be the place 
or places of the said business, upon such acknowledgment or proof 
as is sufficient in the case of a power of attorney, nor untilsuch 
paper aud certificate, or a copy thereof, be published for six succes- 
sive weeks in a newspaper (if such there be) printed in every such 
county. And in case any statement in such paper or certificate be 
false, the special shall be liable as general partners. . 

5. The partnership shall be deemed to be dissolved, when there is ya, p, 631,35. 
an alteration in’ the name of the partners, in the nature of the 
business, in the capital thereof by a diminution of. it otherwise than 
by losses or in the ordinary course of business, or an alteration in 
any other matter specified in such paper; and if the partnership be 
thereafter carried on, it shall be deemed a general partnership, 
unless there be such renewal as is hereinafter mentioned. l 

6. On every renewal of a limited partnership, whether because of ra. z 6. 
such alteration, or to continue the partnership beyond the time 
originally fixed for its duration, the persons renewing the same shall 
make and severally sign a paper with such statements as the third 
section prescribes, except only that, where there is no alteration in 
the capital, the sum contributed by each special partner is to þe 
stated to have been contributed at the time the partnership was 
originally formed, and the year of its formation is to be mentioned. 

And the partnership shall not be deemed to be renewed, under this 
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section, until the said paper, or a copy thereof, and a certificate such 
as is mentioned in the fourth section, shall be admitted to record 
and published as prescribed by that section. | 

7. The business of the partnership shall be conducted under a 
firm, in which the names of the general partners shall be inserted, 
without the names of the special partners, and without the addition 
of the word “company,” or any other general term. The general 
partners only shall be authorized to make a contract (with others 
than partners) respecting the concerns of the partnership, or to trans” 
act its business. If the name of any special partner be used in 
such firm with his privity, or if he shall make any such contract, or 
transact business for the partnership, as agent or otherwise, he shall 
be liable as general partner. But this section shall not prevent him 
from examining into the state of the business, and advising as to its 
management. 

8. During the continuance of the partnership, no part of any sum < 


/ Which any special partner may have contributed to the stock shall 


Id. 3 9. 
13 Gratt. 691. ~ 


be withdrawn, nor shall any division of interest or profits be made, 
so long as the stock is reduced below the sum stated in the paper 
before mentioned. If any of the stock be so withdrawn or reduced, 
the partner receiving the same shall be responsible for what he may 
have so received, with interest thereon from the time of receiving it, 
or for so much thereof as may be necessary to pay such partnership 
debts as may remain unpaid, after applying thereto the partnership 
effects. 

9. In case of the insolvency of the partnership, no special part- 


_ ner shall be paid as a creditor of the firm, until all its other credi- 


Pern Va., p. 632, 
2 10. 
8 Leigh 415. 


Code Va., p. 632, 
15 Gratt. iL 


tors are satisfied. 

10. No sale, assignment, or transfer of the property or effects of 
any such partnership, or of any interest therein, nor any lien or 
incumbrance thereon, by judgment or otherwise, shall be valid, if 
made or created by such partnership, at a time when it has not suffi- 
cient property or effects to pay all its debts, for the purpose of giving 
a preference to one or more of its creditors over any other creditor; 
or by any partner, whether general or special, at a time when he has 
not sufficient property or effects to pay all his debts, or in contempla- 
tion that the partnership may not have sufficient property or effects 
to pay its debts, for the purpose of giving a preference over creditors 
of the partnership to one or more creditors, whether of his own or the 
partnership. ` 

11. No dissolution of a limited partnership shall take place, 
except by operation of law, before the time specified in the paper 
before mentioned, unless a notice of such dissolution shall be re- 


- corded in the recorder’s office in which the said paper was recorded, 


and be published for six successive weeks ina newspaper, (if such 
there be), in each of the counties in which may have been the place 
or places of business of the partnership. 
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12. All suits respecting the business of any partnership formed or Code Va., p. 632, 

renewed as hereinbefore prescribed shall be prosecuted by and 
against the general partners only, except in those cases wherein it is 
provided in this chapter that a special partner shall be liable as a 
general partner, in which cases all partners so liable may join or be 
joined in such suits. A special partner shall also be liable to, and 
be suable by, the firm for debts contracted with it, in the same man- 
ner as if he were not a partner. 


Factors and agents. 


13. If any person shall transact business as a trader, with the 14.218. 
cc > 66 3 c PP Gratt. 354. 
addition of the words “factor,” “agent, “and company,” or “and T Gratt 1, 380. 
” 8 Gratt, 248. 
co.,” and fail to disclose the name of his principal or partner, by a 9 Gratt 204 
12 Gratt. 74 
sign in letters easy to be read, placed conspicuously at the house 
wherein such business is transacted, and also by a notice published 
for two weeks in a newspaper, (if any), printed in the town or 
county wherein the same is transacted, or if any person transact 
such business in his own name, without any such addition, all the 
property, stock, and choses in action, acquired or used in such busi- 
ness, shall, as to the creditors of any such person, be liable for the 
debts of such person. This section shall not apply to a person trans- 
acting such business under a license to him as an auctioneer or com- 
mission merchant. 


Action of account.” 


14, An action of account may be maintained against the personal Code Va. p. 632,- 
representative of any guardian or receiver, and also by one joint 7 ‘Leigh 721. 
tenant or tenant in common, or his personal representative, against 
the other for receiving more than comes to his just share or propor- 
tion, and against the personal representative of any such joint ten- a 
ant or tenant in common. : 


Remedies for keeping live stock. 


15. Persons keeping live stock for hire shall have the same rights Code Va., p. 474, 
and remedies for the recovery of their charges therefor as inn i 
keepers have. 


CHAPTER CI. 


FOR THE RELIEF OF SURETIES. 


SEC. SEC. 
1. Surety may require creditor to sue. 4. Surety confessing judgment, etc., without 
2. Effect of failure to sue. notice to principal; effect fof failure of 
3. Remedy of surety against principal for principal to defend suit, having knowledge 
money paid. of its existence. 


5. Remedy of one surety against another. 


1. The surety or guarantor or indorser (or his personal represen- Code Ya., p. 633, 


tative), of any person bound by any contract, may, if a right of 6 Gall 69, 70. 


5 Lei h 153. 
action has accrued thereon, require the creditor, or his personal rep- azele 16t. 
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resentative, by notice in writing, forthwith to institute suit thereon; 
and if he be bound in a bond with collateral condition, or for the 
performance of some collateral undertaking, he shall also specify in 
such requisition the breach of the condition or undertaking for 
which he requires suit to be brought. 

2. If such creditor ôr his representative shall not, in a reasonable 
time after such requisition, institute suit against every party to such 
contract, who is resident in this state and not insolvent, and pros- 


-ecute the same with due diligence to judgment and by execution, he 


Id. 26. 

1 Call 448, 444, 
5 Munf. £19. 

6 Munf 387. 

3 Leigh 609. 


9 Gratt. 312, 398. 
10 Gratt. 164,284. 


12 Gratt. 372. 
4 Rand. 488. 
soe 206,382, 


11 Leigh 83, 309. 


shall forfeit his right to demand of such surety or his estate, and all 
his co-sureties and their estates, the money due by any such contract 
for the payment of money, or the damages sustained by any breach 
of the collateral condition or undertaking specified as aforesaid. 
But the conditions, rights, and remedies against the principal debtor 
shall remain unimpaired thereby. i 

3. If any person liable as bail, surety, guarantor, or indorseY, or 
any sheriff liable for not taking sufficient bail, or the heir or perso- 
nal representative of any so liable, shall pay, in whole op in part, 
any judgment, decree, or execution rendered or awarded on account 
of such liability, the person having right of action for the amount 
so paid may, by motion in the circuit court of the county, obtain 


12 Leigh 264, 387, judgment or decree against any person against whom such right of 


1 Rob. 461. 
ao 178, 419, 


i ai 81. 
2 W. Va. R. 25. 
e Va., p. 634, 


3 La 490. 


res Va., p. 634, 
3 Munf. 484. 


$ 5 Leigh 414, 552 


4 Gratt. 88, 8, 267. 
8 Gratt. 560. 
12 Gratt. 642. 


action exists, for the amount so paid, with interest from the time of 
payment, and five per centum damages on said amount. 

4, If any such surety, (other than bail,) or his heir or personal 
‘representative, shall confess judgment, or suffer judgment to go 
against him by default, without giving notice to his principal, (if he 
be a resident of this state,) or his personal representative, to defend 
the suit, and after such principal offers to defend the suit, and ten- 
ders counter security, approved by the court in which the suit is 
pending, the said principal, or his heirs or representatives, may have 
the benefit of every: defense against the motion or suit of such 
surety, or his representatives against him, that he might have had 
against the creditor. And in all cases in which any principal debtor, 
or his representative or heirs, knowing of the pendency of any suit 
against his surety, or the heir or personal representative of such 
surety, shall not offer to defend ‘such suit, he shall be precluded 
from making any defense to the claim of the surety, which he might 
have made against the suit of the creditor. 

5. If the principal debtor be insolvent, any surety, or his personal 
repr esentative, against whom a judgment or decree has been rendered 
` on the contract for which he was surety may obtain a judgment or 
decree by motion, in the circuit court of the county, against any co- 
surety or his personal representative, for his share, in law or equity, 
of the amount for which the first mentioned judgment or decree may 
have been rendered; and if the same has been paid, for such share 
of the amount so paid, with interest thereon from the time of such 
payment. 
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CHAPTER CII. 
OF THE ACTION OF DETINUE. 


SEC. 


9, | How plaintiff may obtain possession of 
3 property sued for. 


SEC. 
5. When and how sufficiency of sureties may be ` 
excepted to. 
k 6. Verdict and judgment. 
4, When and how defendant may have a return | 7. Execution. 
of the property to him. 


— 
h 


How plaintif may obtain possession of property sued for. 


1. If the plaintiff in an action of detinue shall desire to have Acts of 1866, p. 
immediate possession of the property for the recovery of which °&° 5 21- 
such action is brought, he may, at the commencement of the action, 
or at any time after, and before judgment, file with the clerk of the 
court in which the action is brought, or if the action is brought 
before a justice, with the justice before whom the same is brought or 
is pefiding, an affidavit stating the kind, quantity, and value of the 
property claimed by the plaintiff in such action, and that the 
affiant verily believes the plaintiff is entitled to recover the same 
therein. He shall also, in such case, execute a bond, with good 
security, to be approved by the clerk or justice, in a penalty at least 
double the value of the property claimed, payable to the defendant, 
with condition to pay all costs and damages which may be awarded 
against him, or sustained by any person by reason of such suit, and 
to have the property so claimed forthcoming to answer any judg- 
ment or order of the court or justice respecting the same, made at 
any time during the pendency of the action, and shall file such bond 
with the clerk or justice. 

2. If such affidavit and-bond be filed at the commencement of 14.22. 
the action, the clerk or justice shall endorse on the summons an 
order to the officer to whom the same is directed, to seize and take 
into his possession the property mentioned in such summons. But 
if the same be filed after the commencement of the action, the clerk 
or justice shall issue an order reciting the pendency of the action, 
and stating the kind, quantity, and value of the property for which 
the action is brought, and requiring the officer to whom the same is 
directed, to seize and take into his possession the property mentioned 
in such order. 

3. It shall be the duty of the officer to whom any such summons 12.23. 
or order is delivered, to proceed forthwith to execute the same; and 
he may, if necessary, break open and enter any house or other inclo- 
sure in which such property may be, in order to seize the same. 


Defendant to have possession of property, when. 


4, The defendant in any such action may have the property taken 14.24. 
possession of by such officer, by virtue of such summons or order, 
returned to him at any time within three days after such taking, 
upon executing a bond with good security, to be approved by said 
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officer, payable to the plaintiff, in a penalty at least double the value 
of such property, with condition to pay all costs and damages which 
may be awarded against him in said action, and all damages which 
may be sustained by any person by reason of the return of said 
property to him, and to have the property forthcoming to answer 
any judgment or order of the court or justice respecting the same, 
made at any time during the pendency of the action; which bond 
shall be delivered to such officer, and by him returned to the office 
of the clerk or justice who issued such summons or order. Upon 
the reception of such bond by the officer aforesaid, he shall forthwith 
return the property taken by him to the defendant; but in case no 
such bond be delivered to such officer within said three days, the 
property shall be delivered by the officer to the plaintiff. 


Exceptions to sureties. 


5. Either party may, upon reasonable notice to the other, except 
to the sufficiency of the sureties in the bond of such other party, and 
the court, or the judge thereof in vacation, or the justice before 
whom such action is pending, may, upon the hearing of such excep- 
tions, make such order in the premises as may seem just and 
equitable. 
Verdict; judgment; execution. 


6. Upon the final trial of any such action, if the verdict be for 
the plaintif, and he be not already in possession of the property 
claimed, the judgment shall be that he recover the possession of said 
property, if a recovery thereof can be had, and if not, that he 
recover the value thereof as found by such verdict, and in either 
event, that he recover the damages assessed by the jury for the 
detention of said property, and his costs in such action, And it shall 
be the duty of the jury in such ċases to ascertain and assess such, 
damages as the plaintiff has sustained by reason of the detention of 
such property by the defendant. If the plaintiff be already in 
possession of such property, the judgment shall be that he retain the 
possession thereof, and for damages and costs as aforesaid. In case 
the verdict at such trial be for the defendant, if ihe plaintiff be in 
possession of the property claimed, the jury shall, in like manner, 
ascertain and assess the damages sustained by the defendant by 
reason of the detention of said property by the plaintiff, and also 
the value of said property, and judgment shall be entered upon 
such verdict in all respects as is provided in case the verdict be for 
the plaintiff. 

7. The execution issued in such cases shall conform, in all things 
to the judgment entered therein. l 
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CHAPTER OIII. 


OF ACTIONS FOR INJURIES. 


a 


BEC. SEC. 
1. Seduction, action for. such action to be brought; limitation of 
2. Insulting ‘words, action for. action. 
3. Wrongful distress, action for, etc. Te mph ca for damages for violation df statutes, 
4. Replevin, action of, abolished. 
5. Actions for injuries in cases where death en- | 8. Trespass on the case; when action of, may 

sues, etc. be brought. 
"6. How, in whose name, and for whose benefit | 9. Common ¢ carriers, suits against, etc. 


1. An action for seduction may be maintained, without any alle- Code Va., p. 635, 
gation or proof of the loss of the service of the female, by reason 6 Stung, 587. 
of the defendant’s wrongful act. i 1B Grate 578, 726. 


2. All words which, from their usual E TA and common e Va Pee 


acceptation, are construed as insults, and tend to violence and {yen g0” 
breach of the peace, shall be actionable. No demurrer shall pre- 807%tt-27. 
clude a jury from passing thereon. 

3. If property be distrained for any rent not due, or attached for Code Va, p. 635, 
any rent not accruing, or taken under any attachment sued out $ Leigh 447. 

7 Leigh 660. 
without good cause, the owner of such property may, in an action 
against the party suing out the warrant of distress or attachment, 
recover damages for the wrongful seizure, and also, if the property 
be sold, for the sale thereof. 

4, No action of replevin shall be hereafter brought. 

5. Whenever the death of a person shall be caused by wrongful Acts P oT: 
act, neglect, or default, and the act, neglect, or default is such as ` l 
would (if death had not ensued) have entitled the party injured to 
maintain an action to recover damages in respect thereof; then, and 
in every such case, the person who, or the corporation which, would 
have been liable if death had not ensued, shall be liable to an action 
for damages, notwithstanding the death of the person injured, and 
although the death shall have been caused under such circumstances 
as amount in law to murder in the first or second degree, or man- 
slaughter. 

6. Every such action shall be brought by and in the name of the ra.g 2. 
personal representative of such deceased person; and the amount 
recovered in every such action shall be distributed to the parties 
and in the proportions provided by law in relation to the distribu- 
tion of personal estates left by persons dying intestate. In every 
such action the jury may give such damages as they shall deem fair 
and just, not exceeding five thousand dollars, and the amount so 
recovered shall not-be subject to any debts or liabilities of the 
deceased; provided, that every such action shall be commenced 
within two years after the death of such deceased person. 

7. Any person injured by the violation of any statute may recover code va, p. 635, 
from the offender such damages as he may sustain by reason of the A 479. 
violation, although a penalty or forfeiture for such violation be 
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thereby imposed, unless the same be expressly mentioned tc to be in lieu 
of such damages. 


Code Va, p. 635, 8, In any case in which an action of trespass will lie, there may 


2 

2 Call 4t be maintained an action of trespass on the case. 

event a 9. Where common carriers are not incorporated, any one or more 
and, 


4 Great. 151, ota, Of them may be sued by his or their name or names only, to recover 
Va 


2W. Va. R. 417, damages for loss or injury to any parcel, package, or person, and 
Code Va, ,p.634,. such suit shall not abate for the want of joining any of his co- 


6Gratt.189. proprietors or co-partners. 

7 Gratt. 307. 

11 Gratt. 697. 

1W. Va. R. 87. Boaters 


CHAPTER CIV. 


LIMITATION OF SUITS. 


A SEC. SEC. 
1. Limitation of entry on, or action for, land. 11. Limitation as to recognizances. 
2. Continual claim does not save right, etc. 12. Limitation of other actions not specified. 
8.) Further time allowed persons-under dis- | 13. Actions on judgments, etc., of another state ; 
4.{ ability, etc. when barred. 
5. As to rights existing when this act takes | 14, Suits to avoid voluntary deeds, etc. 
effect. 15. To repeal grants. 
6. Limitation of personal actions. 16.) When limitation does not apply or is quali- 
7. On bonds of fiduciaries. 17.f fied. 


8. Effect of new promise in writing, etc. 18. Saving to plaintiff, where prosecution of suit 
9. Effect of acknowledgment, etc., of personal is prevented, etc., by defendant. 
representative or joint contractor. 19. Further time given plaintiff; when. 
10. Operation of chapter not affected by devise 


of land for the payment of debts, etc. A 


Limitation of entry on, or action for, land. 


Code Va., p. 636, 1. No person shall make an entry on, or bring an action to recover, 
Ge of 1861, p. any land, but within ten years next after the time at which the 


ek ich a ht to make such entry or to bring such action shall have first 


8 Leigh see, out, accrued to himself or to some person through whom he claims. 
4 Gratt. 16,142, 2 No continual or other claim upon or near any land shall pre- 
equate, serve any right of making an entry or bringing an action. 
Boeri 3, If at the time at which the right of any person to make an 
11 Gratt. 505,572, entry on, or bring an action to recover, any land, shall have first 
a2 Grath. AlO., accrued, such person was an infant, married woman, or insane, then 
tives, such person, or the person claiming through him, may notwithstand- 
ing the said period of ten years shall have expired, (except in the 
case of a married woman, where such land is her sole and separate 
property,) make an entry on, or bring an action to recover such 
land, within five years next after the time at which the person to 
whom such right shall have first accrued as aforesaid shall have 
ceased to be under such disability as existed when the same so 
accrued, or shall have died, whichever shall first have happened. 

Td. 34. 4, The preceding section is subject to these provisos: that no such 
entry or action shall be made or brought by any person, who, at the 
time at which his right to make or bring the same shall have first 
accrued, shall be under any such disability, or by any person claim- 
ing through him, but within twenty years next after the time at 
which such right shall have first accrued, although the person, under 


disability at such time, may have remained under the same during 
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the whole of such twenty years, or although the term of ten years 

from the period at which he shall have ceased to be under any such 
disability, or have died, shall not have expired. And when any ° Leigh 495. 
person shall be under any such disability at the time at which his 

right to make an entry or bring an action shall have first accrued, 

and shall depart this life without having ceased to be under any 

such disability, no time to make an entry or to bring an action, 

beyond the ten years next after the right of such person shall have 

first accrued, or the five years next after the period of his death, 

shall be allowed by reason of any disability of any other person. 

5. All actions pending on the twenty-seventh day of March, eigh- Code Van p. 640, 
teen hundred and sixty-one, or brought within two years thereafter , ets Foc 42, 
for the recovery of land, and not determined on thé day this act aoe 
takes-effect, shall be governed as to limitation by the law in force on` 
the twenty-sixth day of March, eighteen hundred and sixty-one ; and 
all such actions brought after the expiration of the said two years, 
and pending when this act takes effect, shall be governed as to limi- 
tation by the law in force on the day previous thereto. Al such 
actions, brought after the day this act takes effect, shall be governed 
as to limitation by the first section of this chapter, anything in any 
statute passed since the seventeenth day of April, eighteen hundred 
and sixty-one, to the contrary notwithstanding. 


Limitation of personal actions. 


6. Every action to recover money, which is founded upon an {oe Va, p. 687, 
award, or on any contract, other than a judgment or recognizance, Acts 1868, p. 164, 
shall be brought within the following number of years next after the 1 Wash. 190. | 
right to bring the same shall have first accrued, that is to say: if the an. eM, 266. 
case be upon an indemnifying bond taken under any statute, or 1 Rand. 284, 


and, 488. 
upon a bond of an executor, administrator, guardian, curator, com- 6 Rand. 22, 


mittee, sheriff or deputy sheriff, clerk or deputy clerk, or any other oo oe 
9 Leigh 45, 881, 

fiduciary or public officer, within ten years; if it be upon any other # 

contract by writing under seal, heretofore executed, within twenty LGratt, 291, 
12 Gratt. 363. 

years, but if executed after the passage of this act, within ten years; 13 Gratt. 257. 

if it be upon an award, or upon a contract by writing, signed by the °°" *" 

party to be charged thereby, or by his agent, but not under seal, 

heretofore executed, within five years, but if executed after the pas- 

sage of this act, within ten years; and if it be upon any other con- 

tract, within five years, unless it be an action for any article charged 

in any store account, in which case the action may be brought within 

three years; or an action by one partner against his co-partner for a 

settlement of the partnership accounts, or upon accounts concerning 

the trade of merchandise between merchant and merchant, their fac- 

tors or servants, where the action of account would lie, in either of 

which cases the action may be brought until the expiration of five 

years from a cessation of the dealings in which they « are meres 


together, but not after. al 
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Code Va, p. 637, 7. The right of action upon the bond of an executor, administra- 
1 Gratt. 431, 432. tor, guardian, curator, or committee, or of a sheriff acting as such, 
2 Pat. & Heath Shall be deemed to have first accrued as follows: upon a bond of a 
3 Rand. 117. guardian or curator of a ward, from the time of the ward’s attaining ` 
5 Leigh 1s Žo 164, the age of twenty-one years, or from the termination of the guar- 
o Tech 481, 495, dian’s or curator’s office, whichever shall happen first; and upon the 
1 Leigh 488. ond of any personal representative of a decedent or committee of 
an insane person, the right of action of a person obtaining execution 
against such -representative or committee, or to whom payment or 
delivery of estate in the hands of such representative or committee 
shall be ordered by a court acting upon his account, shall be deemed 
to have first accrued from the return day of such execution, or from 
the time of the right to require payment or delivery upon such 
order, whichever shall happen first. And as to any suit against 
such fiduciary himself, or his representative, which could have been 
maintained if he had given no bond, there shall be no other limita- 
tion than would exist if the preceding section was not passed. 


Code Va, p. 637, 8. If any person, against whom the right shall have so accrued on 
7 


$ Call 514, an award or on any such contract, shall, by writing signed by him 
4 Leigh 519, . : 

7Grait.s85, Or his agent, promise payment of money on such award or contract, 
8 Gratt. 110. 


the person to whom the right shall have so accrued may maintain an 
action for the money so promised, within such number of years after 
the said promise, as it might originally have been maintained within 
upon the award or contract, and the plaintiff may either sue on 
such promise, or on the original cause of action, and in the latter 
case, in answer to a plea under the sixth section, may, by way of 
replication, state such promise, and that such action was brought 
within the said number of years thereafter; but no promise, except 
by writing as aforesaid, shall take any case out of the operation or 
the said sixth section, or deprive any party of the benefit thereof. 
An acknowledgment in writing as aforesaid, from which a promise of 
payment may be implied, shall be deemed to be such promise within 
the meaning of this section. 
Code Va., p, 688, 9. No acknowledgment or promise, by any personal representative 
§ Pgh 357. of a decedent, or by one of two or more joint contractors, shall 
11 Grat. 89, T24 charge the estate of such decedent, or charge any other of such con- 
tractors, in any case, in which, but for such acknowledgment or 
promise, the decedent’s estate or another contractor could have been 
protected under the sixth section. 
Code Va, p. 638, 10, No provision in the will of any testator, devising his real 


E &™M124 estate, or any part thereof, subject to the payment of his debts, or 
oan dhe charging the same therewith, shall prevent this chapter from oper- 


ating against such debts, unless it plainly appear to be the testator’s 
intent that it shall not. so operate. 

Gade Va. p. 638, 11, Every action or scire facias upon a recognizance shall be com- 
menced, if the recognizance be not of bail in-a civil suit, within ten 
years next after the right to bring the same shall have first accrued ; 


> 
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and if the recognizance be of such bail, within three years after the 
right to sue out execution upon-the judgment in such suit shall have 
accrued, omitting in the computation of time such part of said 

three years as the right to sue out such execution shall have been 
` suspended by injunction, supersedeas, or other legal process. 

12. Every personal action, for which no limitation is otherwise Ta, 211, 
_ prescribed, shall be brought within five: years next after the right ? oe ar a 
to bring the same shall have accrued, if it be for a matter of such Must 95 801, 
nature that, in case a party die, it can be brought by or against his 8 Mant 191, TA 
representative; and if it be for a matter not of such nature, shall 3 d, 448. 


8 Leigh 682. 

4 Leigh 474. 

be brought within one year next after the right to bring the same tL Teh B42. 
shall haye accrued. TRNA 427. . 
ratt. 243. 


13. Every action upon a judgment or decree, rendered in any ê i rait. 1, 184, 
other state or country, shall be’ barred, if by the laws of such state 33. sy. 
or country such action would there be barred, and the judgment or Code Va., p. 638, 
decree be incapable of being otherwise enforced there. And whether 3 Rand. 803. 
so barred or not, no action against a person who shall have resided 
in this state, during the ten years next preceding such action, shall 
be brought upon any such judgment or decree, rendered more than 
ten years before the commencement of such action. 


Suits to avoid gifts, etc., and to repeal grants. 


14. No gift, conveyance, assignment, transfer, or charge, which is ore Va., p. 638, 
not on consideration deemed valuable in law, shall be avoided, {i ii Leigh 137. 
either in whole or in part, for that cause only, unless within five i a Gent, 263, 
years after it is made suit be brought for that purpose, or the subject 
thereof, or some part of it, be distrained or levied upon by or at the 
suit of a creditor, as to whom such gift, conveyance, assignment, 
transfer, or charge is declared to be void by the second section of 
the seventy-fourth chapter. 

15. A bill in equity to repeal, in whole or in part, any grant of code va, p. 639, 
land by this state or of the state of Virginia, shall be brought within $ H tt. 291. 
ten years next after the date of such grant. 


When limitation does not apply, or is qualified. 


16. If any person to whom the right accrues to bring any such osde Va., p. 639, 
personal action, or scire facias, or any such bill to repeal a graut, $1 . sro. 
shall be, at the time the same accrues, an infant, married woman, or ê fay 64, 352. 


insane, the same (except in the ‘case of a married woman, as pro- 11 D ei Sos, 
vided in section three of this chapter) may be brought within the 

like number of years after his: becoming of full age, unmarried, or 

sane, that is allowed to a person, having so such impediment, to 

bring the same after the right accrues, or after such acknowledg- 

ment as aforesaid, except that it shall in no case be brought after 

twenty years from the time when the right accrued. 

17. If a person die before the time at which any right mentioned oi Va, p. 689, 


in this chapter would have accrued to him if he had continued $ $ Leigh 847. 
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9 Leigh 79. 
7 Gratt. 877. 


Code Ya., p. 
17 


2 Munf. 316. 
1 Leigh 163. 
3 Leigh 729. 
7 Leigh 277. 
11 Gratt, 26. 


2 Wash, 282. 


Code Va., p, 689, 
18 


i Wash. 302. 
8 Call 1. 
2 Muni. 511. 


4 Munt. 181, 301. 


Const. art. ix, 95. 
Acts of 1865 


79, ch. 92, 21 
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alive, and there be an interval of more than five years between the 
death of such person and the qualification of his personal represen- 
tative, such personal representative shall, for the purposes of this 
chapter, be deemed to have qualified on the last day of the said five 
years. 

18. Where any such right as is mentioned in this chapter shall 
accrue against a person who had before resided in this state, if such 
person shall, by departing without the same, or by absconding or 
concealing himself, or by any other indirect ways or means, obstruct 
the prosecution of such right, or if such right be hereafter obstruc- 
ted by war, insurrection, or rebellion, the time that such obstruction 
may have continued shall not be computed as any part of the time 


within which the said right might or ought to have been prosecuted. 


But this section shall not avail against any other person than him so 
obstructed, notwithstanding another might have been jointly sued 
with him, if there had been no-such obstruction. And upon a con- 
tract which was made and was to be performed in another state or 
country, by a person who then resided therein, no action shall be 
maintained after the right of action thereon is barred by the laws 
of such state or country. 

19. If any action, commenced within due time, in the name of, or 
against one or more plaintiffs or defendants, abate as to one of them 
by the return of no inhabitant, or by his or her death or marriage, 
or if, in an action commenced within due time, judgment for the 
plaintiff should be arrested or reversed, on a ground which does not 
preclude a new action for the same cause, or if there be occasion to 
bring a new suit, by the reason of the loss or destruction of any of 
the papers or records in a former suit which was in due time; 
in every such case, notwithstanding the expiration of the time with- 
in which a new action or suit must otherwise have been brought, the 
same may be brought within one year after such abatement, or such 
arrest or reversal of judgment, or such loss or destruction, but not 
after. 


| CHAPTER OV. 


SALE OF LAND FOR THE BENEFIT OF THE SCHOOL FUND. 


SEC. 7 SEC. 
1, Lists of certain lands to be furnished to re-| 5. Terms of such sale, and duties of commis- 


corder by assessor, etc, ; duties of recorder - sioner in relation thereto. 

thereon. . 6, Prosecuting attorney; his duties. 
2. What lands to be sold for benefit of the school | 7. Bond and oath of commissioner. 

fund; auditor to certify list to recorder, 8. Deed to purchaser; when made. 
8. Commissioner of school lands to be appoint- | 9. Rights of certain occupants protected. 

ed; his duties, etc. 10, Surveys, when to be made; plats and certifi- 
4, Court to order sale of lands returned by com- cates may be recorded, etc. 


missioner; sale, when and where made; 
notice thereof; surveys, etc. 


Duties of assessors. 


1. The assessors for each county of this state shall, within four 
months from the time this act takes effect, furnish to the recorders 
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of their respective counties, (if not heretofore furnished), lists or 
copies thereof which may come to their possession, of all the real 
estate purchased by the sheriff or collector on behalf of the state 
of Virginia, in the year eighteen hundred and sixty, for taxes due 
thereon. It shall be the duty of the recorders to whom such lists or 
copies thereof may be delivered, or into whose possession they may 
otherwise come, to secure and carefully preserve the same in their 
respective offices. Every recorder shaH, within sixty days from the 
time such lists or copies thereof come into his possession, make out 
a copy, duly certified by him, and send the same to the auditor, and 
shall be entitled to the same compensation therefor that he receives 
for similar services in other cases. 


551 


2. All waste and unappropriated lands within this state, and all Const. art.x, 21. 


lands in this state heretofore vested in the state of Virginia by forfeit- 30, 3 


ure or purchase at the sheriff’s or collector’s sale for delinquent taxes 
and not released and exonerated or redeemed according to law; all 
lands heretofore or hereafter purchased for this state, at a sale thereof 
for taxes, and not redeemed according to law; and all lands forfeited 
_ to this state for the failure to have the same entered upon the books of 
the assessor and charged with the taxes thereon, as provided in chap- 
ter thirty-one of this act, shall, so far as the title thereof shall not 
be vested in junior grantees or claimants under the provisions of said 
last mentioned chapter, be sold for the benefit of the school fund, in 
the manner hereinafter prescribed. The auditor shall certify to the 
recorder of each county a list of all such lands, which, or the greater 
part of which, lie in his county, within sixty days after the title 
thereto shall vest in the state. 


3. It shall be the duty of the circuit courts from time to time to 14.24. 


appoint for each county of their respective circuits a commissioner, to 
be styled the commissioner of school lands, whose duty it shall be 
to ascertain and report to said courts the quantity of land in his 
county subject to sale, according to the provisions of the preceding 
section, designating particularly the number of tracts, their local 
situation, and the quantity and probable value of each, together 
with all the information which he may be enabled to procure in 
relation to the title to such lands; and where necessary he may 
employ a surveyor to survey the same. 


4, Upon the return of said commissioner it shall be the duty of 14.36. 


the court, by order entered of record, to direct the said commissioner 
to make sale of said lands in the same manner in all respects as in 
the case of other lands directed to be sold under decrees of said 
court; provided, that no such sale shall be made elsewhere than at 
the court house of the county in which the land directed to be sold 
is situated, on some court day for such county, nor unless public 
notice of the time and place of sale shall have been published in some 
_ newspaper nearest the place of sale, and also posted at the door of 
said court house, and at least four of the most public places in said 


of ES, p. 
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county, for thirty days next preceding said sale. The said courts 
are also authorized in all cases to direct such surveys and divisions 
of the lands as may be deemed necessary and expedient to promote 
advantageous sales thereof, the expenses of which shall be reported 
to the court and paid out of the proceeds of such sales. But in no 
ease shall the state be liable to any expense, by reason of such sur- 
vey, beyond the proceeds of said sales, and no survey of any such 
lands shall be executed unless the surveyor. will consent to receive 
his compensation for his services in making such survey, out of the 
proceeds of said lands. 

5. The commissioner shall require one-fourth of the purchase 
money to be paid in hand, and also bond, bearing interest from date, 
with good security, payable in twelve months, for the residue of the 
purchase money, and shall retain the title to, and a lien on said 
lands for the residue of the purchase money;-until the same is fully 
paid. He shall return a report of sales made by him to the court 
from which he received his appointment, and also to the auditor, 
designating particularly the local situation of each tract, the name 
of the purchaser, the price at which it was sold, and the costs of 
sale. He shall also return the bonds taken for the deferred install- 
ments of the purchase money, to said court, and they shall have the 
force of judgments; and upon the failure of the obligors to pay 
the same when due, to the commissioner, it shall be his duty to 
employ a competent and reliable attorney, who, after giving the obli- 
gors ten days’ notice, shall move said court for an award of execu- 
tion on said bonds, for which services he shall be allowed the same 
fees as on other motions of a like kind, which, together with the other 
necessary costs and commissions attending the collection of said 
bonds, shall be taxed and included in said execution. The commis- 
sioner shall pay into said court all moneys collected or received by 
him on such sales, and the court shall thereupon make an order 
allowing him such commissions, not exceeding ten per cent, and 
other reasonable expenses attending the survey and sale of said 
lands, as in its judgment may seem proper, and direct the residue 
thereof to be paid into the state treasury for the benefit of the school 
fund. 

6. It shall be the duty of the prosecuting attorney in each county 
to appear and represent the interests of the state in all matters per- 
taining to the sales and other proceedings directed by this chapter. 

T. Before any commissioner under this chapter shall discharge 
the duties required of him, he shall take an oath in open court to 
execute his duties faithfully and impartially, and also give bond in 
open court in a reasonable penalty, to be fixed by the court, with at 


least two good securities, conditioned that he will faithfully pay 


over and account for, according to law and the order of said court, 
all money, bonds or other securities, and do and perform all other 
duties required of him by the provisions of this chapter. ` z 


~ 
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8. When a purchaser of any lands at such sale shall have paid 14 29. 
- the whole of the purchase money, the court shall direct said commis- 

sioner (or another commissioner appointed for the purpose), to con- 

vey to the purchaser all the interest of the state in said lands. 
9. No lands shall be sold under the provisions of this chapter if 14. p. 82, 210. 

the same shall have been in the actual and continuous possession of 

any person claiming title thereto for ten years before the same may 

have been reported to court for sale, if such person has paid all the 

taxes charged or properly chargeable thereon; and the title of the 

state to such lands shall be deemed to be transferred to and vested 

in such occupant, in all cases where the same is not vested in a 

junior grantee or other claimant having a better title thereto under 

the provisions of chapter thirty-one of this act. 
10. Before any sale of lands is made under this chapter, the court 

may direct a survey thereof to be made to ascertain the quantity and 

bounds of the land to be sold, and cause a plat and certificate of 

such survey to be returned and filed with the papers in the case, and 

may also, if deemed necessary, cause such plat and certificate to be 

recorded in the office of the recorder. - 


CHAPTER OVI. 


OF ATTACHMENTS, AND ARREST OF DEFENDANT. 


SEC. 

1, Attachment, when and how order of, obtained; 
grounds therefor; material facts to be sta- 

ted in affidavit; form of order. 

. Form of order where bond given by plaintiff. 

. Attachment for rent may be issued by jus- 
tice, when; form of order, etc. 

. Duty of officer to execute and return attach- 
ment; liability in case of failure, 

. Levy and return of attachment; service 
thereof on garnishee, etc. 

. Bond may be given by plaintiff at the time 
of suing out attachment, efc.; officer levy- 
ing attachment to take possession of prop- 
erty in such case; justice to return bond 
taken by him to clerk’s office. 

. Officer’s return. 

. Attachment may issue on Sunday, when. 

. Lien of attachment on property, etc., of | 
debtor. 

. How attached property replevied, etc. 

. Bond given to be returned to clerk’s office ; 
plaintiff may except to sufficiency of sure- 
ties therein; when new bond may be re- 
quired, etc.; liability of officer; etc., for 
failure to file new bond; rights and reme- 
dies of officer in such case. 

. Interest and profits of attached estate may 
be paid to defendant, when; attachment 
may be discharged upon defendant giving 
bond, etc. 

Property attached, how kept; when it may 
be sold before Judgment, etc, 


a on e WON 


13. 


14. 

15. + Proceedings where there is a garnishee. 

16. 

17.+Order of publication; when to be made. 

18.) Defence to attachment, when, what, and by 

19. whom made; proceedings in such case. 

20. Judgment for plaintiff, when and how ren- 
dered, etc. — 

21, Order of sale to prescribe the terms thereof, 
and by whom to be made; report of sale to 
court and proceedings thereon; deed for real 
estate, when and by' whom to be made; when 
and how special commissioner may be ap- 
pointed to make sale or deed; no confirma- 


BEC. 
tion of report required as to sales made 
prior to February eleventh, eighteen hun- 
dred and sixty-five ; all such sales legalized ; 
orders made in vacation to be returned to, 
and recorded by, clerk of circuit court. 

22. Certain conveyances of attached property 
legalized. 

23. Bond required of plaintiff in certain cases be- 
foresale of attached property; when such 
property may be sold without bond being 
given, etc.; disposition of personal prop- 
erty where bond not given. 

24. When, how, and by whom validity of attach- 
ment may be disputed; proceedings in 
such cases. 

25. Priority of lien of attachment; day and hour 
of levy to be noted on attachment; if deliv- 
ered at different times to be levied in the 
order they are received by officer, etc.; how 
served and satisfied if delivered at the same 
time. 


ra Re-hearing after judgment or decree; pro- 
30. ceedings in such cases. 


31, Bona fide purchasers of attached property 

protected, etc. 

32. Application of the six preceding sections. 

33, What judgment or order may be given or 
made on re-hearing, etc. 

384. When damages against plaintiff in attach- 
ment may be recovered. 

35. When attached property to be restored to de- 
fendant in case of appeal, and bond given, 
etc. 

36. By whom bond may be given. 

87, Arrest of defendant, grounds for. 

38. What order to be made by clerk; plaintiff 
must file undertaking, etc. 

39. Form of order of arrest. 

40. Arrest and commitment of defendant, etc.; 
bond to be given by defendant, etc. 

41.) Proceedings to obtain discharge of de- 


42.) fendant. 
43. Lapeer of defendant's estate, how pro- 
44.f cured; etc. ms 
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A—— B—, Plaintiff, 
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- Attachment, when and how sued out. 


“1. When any action at law or suit in equity is about to be or is 
instituted for the recovery of any claim or debt arising out of con- 
tract, or to recover damages for any wroug, the plaintiff; at the 
commencement of the action or suit, or at any time thereafter, and 
before judgment, may have an order of attachment against the 
property of the defendant, on filing with the clerk of the court in 

which such action or suit is about to be or is brought, his own affi- 
davit or that of some credible person, stating the nature of the 
plaintiff’s claim, and the amount the affiant believes the plaintiff is 
justly entitled to recover in the action; and also, that the affiant 
believes that some one or more of the following grounds exist for 


“such attachment: 


First, That the defendant, or one of the defendants, is a foreign 
corporation, or is a non-resident of this state; or, 

Second, Has left, or is about to leave the state, with intent to 
defraud his creditors ; or, 

Third, So conceals himself that a summons cannot be served upon 
him; or, 

Fourth, Is removing, or is about to remove, his property, or a part 
thereof, out of this state, with intent to defraud his creditors; or, 

Fifth, Is converting, or is about to convert, his property, or a part 
thereof, into money or securities, with intent to defraud his credit- 
Ors; or, 

Sixth, Has assigned or disposed of his property, or a part thereof, 
or is about to do so, with intent to defraud his creditors; or, 

Seventh, Has property or rights in action which he conceals; or, 

Eighth, Fraudulently contracted the debt or incurred the lia- 
bility for which the action or suit is brought. 

And unless the attachment is sued out upon the first of such 
grounds, the affiant shall also state, in his affidavit, the material 
facts relied on by him to show the existence of the grounds upon 
which his application for the attachment is based. The order shall 
be issued by the clerk, and may be in form or effect as follows: 


VS Order of Attachment. 
C— D , Defendant. 


The plaintiff in this case having filed his affidavit as required by 
law, the sheriff of the county of , or a constable of any town- 
ship therein, to whom this order may come, is hereby required, in 
the name of the State of West Virginia, to attach the estate of the 
defendant sufficient to pay the sum of , and the costs of this 
suit, and make return of his proceedings under this order to the 
next term of the circuit court of the county of 

Witness: E F—, clerk of said court, this —— day of —, 

E— F——, Clerk. 
_2. If the plaintiff, at the time of suing out his attachment, give 
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the bond and security required by the sixth section of this chapter, 
such order may be in form or effect as follows: 
A—— B—-, Plaintiff, 


ys. Order of Attachment. 
C—— D , Defendant. 


The plaintiff in this case having filed the necessary affidavit and 
bond, the sheriff of the county of -, or a constable of any 
township therein, to whom this order shall come, is hereby required, 
in the name of the State of West Virginia, to attach and take into 
his possession the estate of the defendant, sufficient to pay the sum 
of dollars, and the costs of this suit, and make return of his 
proceedings under this order to the next term of the circuit court of 
the county of — ; 

Witness: E——~ F——, clerk of said court, this —— day of ——. 

E— F——,, Clerk. 
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3. On complaint by any lessor, or his agent, to a justice, that any Code Va, p. 646, 


person liable to him for rent intends to remove, or is removing, or $ Rana. 148. 


has within thirty days removed, his effects from the leased premises, 
if such lessor, or his agent, make oath to the truth of such com- 
plaint, to the best of his belief, and to the rent which is reserved 
(whether in money or other thing), and will be payable within one 
year, and the time or times when it will be payable, and also make 
oath either that there is not, or he believes, unless an attachment issues, 
there will not be, left on such premises property liable to distress 
sufficient to satisfy the rent so to become payable, such justice shall 
issue an order of attachment for the said rent against such goods as 
might be distrained for the same, if it had become payable, and 
against any other personal estate of the person so liable therefor. 
The order of attachment in such case shall be in form or effect as 
follows : 


Township of - county, to-wit : 


A—— B—, Plaintiff, 


V8. ~ 

C—— D——, Defendant. 

The above named plaintiff having filed with me the affidavit and 
bond required by law, the sheriff of the county of , or a 
constable of any township therein, to whom this order may come, 
is hereby required, in the name of the State of West Virginia, to 
attach the personal estate of the defendant C—— D——, sufficient 
to pay the sum of dollars, and the costs of this attachment, 
and to make return of his proceedings under this order to the next 
term of the circuit court of the said county. 

Given under my hand, this —— day of 


Order of Attachment. 


E—— F——, Justice. 
If the bond prescribed by section six be given by the plaintiff, the 
justice shall endorse the fact on the order. 
4, The officer to whom any attachment issued under this chapter 
shall be delivered for execution shall execute and return the same 


~ 
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as therein required, and if he fail to do so, he and his stireties in his 
official bond shall be liable to the plaintiff in the case for all 
damages he may sustain by reason of such failure. 


Code Ya, p.647, 5. Every attachment issued under the provisions of this chapter 


3 Gratt. 139. 


12 Gratt. 440, 662. 


15 Gratt. 54. 


may be levied upon any estate, real or personal, of the defendant, 
or so much thereof as is sufficient to pay the amount for which it 
issues, except that an attachment issued under the third section 
shall be levied on personal estate only; or if one or more of the de- 
fendants be non-residents, then the attachment shall be levied on the 
_ estates of the non-residents only. The plaintiff may, by an endorse- 
ment on the order, designate any person as being indebted to, or 
haying in his possession, the effects of the defendant, or one of the 
defendants; and in such case, the clerk shall make as many copies 
of the order as there are persons designated, with an endorsement 
thereon that the person so designated is required to appear at the 
next term of the court in which the action or suit is pending, and 
disclose on oath in what sum he is indebted to the defendant, and 
what effects of the defendant he has in his hands; and it shall be 
sufficiently levied on such person by delivering him a copy of the 
order and endorsement, or by a service thereof upon him in the 
same manner as a notice may by law be served; and if the same be 
levied upon real estate, it shall be sufficiently served by an endorse- 
ment thereon, or upon a paper annexed thereto, stating as near as 
may be, the quantity, or the supposed quantity, and the location 
thereof. 


. Code Va, p. 617, 6. But if the plaintiff shall, at the time of suing out such attach- 
8 


6 Munf. 585. 
Gilmer 34. 

4 Rand. 158. 
7 Leigh 308. 
13 Gratt. 139. 


ment, give bond with security approved by the clerk or justice issu- 
ing the attachment, in a penalty of at least double the amount of the 
claim sworn to or sued for, with condition to pay all costs and dama- 
ges which may be awarded against him, or sustained by any person, 
by reason of his suing out the attachment, the said officer shall take 
possession of the property levied on by virtue of such attachment; 
and the bond, when taken by a justice, shall be returned by him to, 
and filed in, the clerk’s office of the court to which the attachment 
is returnable, 


Code Vax p. 647, 7. The officer serving the attachment shall make return of the 


12 Gratt. 655. 
15 Gratt. 61. 


time and manner of service on each person designated as being in- 
debted to, or having in his possession the property of any such 
defendant; and shall also return a list and description of the prop- 
erty taken (if any) under such attachment; and likewise the date of 
the service, or execution thereof, on each person and parcel of 


property. 


Code Va. p. 647, 8. Such attachment may be issued or executed on Sunday, if oath 
2 10. 


> 


Td. p. 648,2 12. 
4 H. & M. 259. 
5 Munf, 178 


be made that the defendant is actually removing his effects on that 
ay> 


Attachment lien; replevying; keeping or selling property. 


9. The plaintiff shall have a lien, from the time of the levying 
of such attachment, or serving a copy thereof, as aforesaid, upon the 


=a 
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personal property, choses in action, and other securities of the de- 12 Leigh 406. 
2 Gratt. 350, 497. 

fendant against whom the claim is, in the hands of, or due from, any $ rat att, 280, 533. 
such garnishee on whom it is so served, and on any real estate levied LW. Va Rie. 
on. by virtue thereof, from the suing out of the same. 

10. Any property levied on or seized as aforesaid under any Code Va. p. 648, 
attachment, where the plaintiff has given bond, may be retained by, 78. 
or returned to, the person in whose possession it was, on his giving 


bond, with condition to have the same forthcoming at such time and 


- place as the court may require; or the defendant against whom the 


so 


claim is may release from any attachment the whole of the estate 
attached, by giving bond, with condition to perform the judgment or 
decree of the court. The bond, in either case, shall be taken by the 
officer serving the attachment, with security, payable to the plain- 
tiff, and in a penalty, in the latter case, at least double the amount 
or value for which the attachment issued, and in the former, either 
double the same or double the value of the property retained or 
returned, at the option of the person giving it. 

11. Every such bond shall be returned by the officer to, and filed Id. p. 649, 314. 
by, the clerk of the court in which the suit is pending, or to which 
the attachment is returnable; and the plaintiff may, within thirty 
days after the return thereof, file exceptions to the same, or to the 
sufficiency of the security therein. If such exceptions be sustained, 
the court shall rule the said officer to file a good bond, with sufficient 
security, to be approved by it, on or before a certain day to be fixed 
by the court. If he fail to do so, he and his sureties in his official 
bond shall be liable to the plaintiff as for a breach‘of such bond. 
But the officer shall have the same rights and remedies against the 
parties to any bond so adjudged bad, as if he were a surety for 
them. - 

12. When any attachment is sued out, either at law or in equity, ra.215. 
(except against non-residents), on such affidavit as is mentioned in 
the first section of this chapter, although the property or estate 
attached be not replevied as aforesaid, the interest and profits there- 
of, pending the suit and before judgment or decree, may be paid to 
the defendant, if the court deem.it proper ; -and at any time during 
such period, the court, or in vacation, the judge thereof, may dis- 
charge the attachment, as to the whole of the estate of the defendant 
against whom the claim is, on his giving bond, with security, payable 
to the plaintiff, in a penalty double -the value of such estate, with 
condition, if judgment or decree be rendered for the plaintiff in said 
suit, to pay the said value, or so much thereof as may be necessary 
to satisfy the same. 

13. All property seized under any attachment, and not replevied 1a 16, 
or sold before judgment, shall be kept in the same manner as similar 
property taken under execution. Butsuch asis expensive to keep, or 
perishable, may be sold by order of the court, or in vacation thereof, 
by order of the judge ; such sale to.be.made in the same manner as 
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if it were a sale under execution,.except that where the claim for 


Id. 317, 

8 Rand. 484. 

8 Gratt. 104. 

12 Gratt. 664 
14 Gratt. 568. 
15 Gratt. 54. 

2 W. Va. R. 449, 


Code Ya., p. 649, 
2 18. 


Id. p. 650, 2 19. 


Id. 2 20. 


Id. 3 21L. 
Gilmer 142. 
2Leigh 25. 


which the attachment was sued out is not yet payable, or the court 
or judge sees other reason for directing a crèdit, the sale under this, 
or any other section of this chapter, shall be on credit until the time 
it is payable, or such other time as the court or judge may direct, 
and for the proceeds of sale, bond, with good security, shall be taken, 
payable to the officer, for the benefit of the party entitled, and shall 
be returned by the officer to the court. 


Proceeding where there is a garnishee. 


14. When any garnishee shall appear, he shall be examined on 
oath. If it appear on such examination, or by his answer to a bill 
in equity, that at-or after the service of the attachment he was 
indebted to the defendant against whom the claim is, or had in his 
possession or control any goods, chattels, money, securities, or other 
effects, belonging to the said defendant, the court may order him to 
pay the amount so due by him, and to deliver such effects, to such 
person as it may appoint as receiver; or such garnishee, with leave 
of the court, may give bond with sufficient security, payable to such 
person and in such penalty as the court shall prescribe, with condition 
to pay the amount due by him, and have such effects forthcoming at 
such time and place as the court may thereafter require. 

15. If any garnishee summoned as aforesaid fail to appear in an 
attachment at law, the court may either compel him to appear, or 
hear proof of any debt due by him to, or effects in his hands of, the 
defendant in such attachment, and make such orders in relation 
thereto, as if what is so proved had appeared on his examination. 

16. When it is suggested by the plaintiff in any attachment at 
law, that the garnishee has not fully disclosed the debts due by him 
to, or effects in his hands of, the defendant in such attachment, the 
court shall cause a jury to be impaneled, without any formal plead- 
ings, to inquire as to such debts and effects, and proceed in respect to 
any such found by the jury, in the same manner as if they had been 
confessed by the garnishee. If the verdict be in favor of the gar- 
nishee, he shall have judgment for his costs against the plaintiff. 


Order of publication; defense to the attachment; conflicting claims; 
and judgment. 


17. When any attachment, except {under the third section, is 
returned executed, an order of publication, as prescribed in chapter 
one hundred and twenty-four, shall be made against the defendant 
against whom the claim is, unless he has been served with a copy of 
the attachment, or with process in the suit in which the attachment 
issued. 

_18. Hither the defendant in any such attachment, or any garnishee, 
or any party to any forthcoming or replevy bond given as aforesaid, 
or the officer who may be liable to the plaintiff by reason of such 
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bond being adjudged bad, may make defense to such attachment, 
but the attachment shall not thereby be discharged, or the property 
levied on released. 

19. The right to sue out an attachment may be contesei: and Code Va., p. 650, 
when the court is of opinion that the facts stated in the affidavit were $ T & M. 308. 
not sufficient to authorize the issuing thereof, or that the affidavit is ° 7751 
otherwise insufficient, judgment shall be entered that the attachment 
be quashed. If the defendant desire to controvert the truth of the 
facts, or any of them, stated in the affidavit, material to the issuing 
of the attachment, he may file a plea in abatement, denying the 
truth of such facts, and the issue on such plea shall be tried by a 
jury, unless the same be waived by the parties. The affirmative of 
such issue shall be with the plaintiff; and if he fail to prove to the 
satisfaction of the jury the truth of the facts so controverted, the 
verdict shall be for the defendant, and judgment shall be entered 
that the attachment be abated. But the court may grant new trials 
as in other cases. When the attachment is properly sued out, and 
the case heard upon its merits, if the court be of opinion that the 
claim of the plaintiff is not established, final judgment shall be given 
for the defendant. In either: case, the defendant shall recover his 
costs, and there shall be an order for the restoration to him of the 
attached effects. 

20. If the claim of the plaintiff in any suit or proceedings under Code Vas p. 650, 
this chapter be established, judgment or decree shall be rendered for hots of 1865, p. 

20, ch, 29. 3 1 
him, and the court shall order the sale of any real or personal estate 3 Call 1 455, 
levied upon under and by virtue of any such attachment, which 2 Rand. 206, 
shall not have been previously sold or replevied under. this chapter, 12 Talh 0. ve 
and direct the proceeds of the sale of such property and whatever T Grait. 1 152. 
else the attachment has been levied upon, including what is em- 11 11 Gratt, 610 
braced by such replevy or forthcoming bond, to be applied in 
satisfaction of such judgment or decree. But no real estate shall be 
sold under such order until all other property and money so levied on 
as aforesaid has been exhausted, and then only so much thereof as is 
necessary to pay the judgment or decree. 

21. When a sale of real estate is so ordered, the court shall pre- SEE p. 
scribe in the order the terms of such sale, and the officer ór person 
by whom it shall be made. The officer or person making such sale 
of real estate shall report to the court which ordered the sale, the 
real estate so sold by him, with the name of the purchaser, the sum 
for which it sold, and the time and place of such sale. The court, 
for good cause, may refuse to confirm the sale, and order the property 
to be re-sold; but if good cause for setting the sale aside be not 
shown, the court shall confirm the same, and shall direct a deed of 
conveyance of the real estate so sold to be made to the purchaser 
thereof, by the officer or person who sold the same, or by a special 
commissioner appointed for that purpose. An officer heretofore or 
hereafter directed by the court to make such conveyance may make 
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the same in his official character, notwithstanding his term of office 
shall have expired. And in case of the death, removal, inability, or 
failure or refusal to act, of the officer or person heretofore or hereafter 
appointed to make any such sale or conveyance, before the same is 
made, the circuit court of the county in which such judgment, decree, 
or order was rendered or made, or the judge thereof in vacation, 
upon the application of any person interested, may appoint a special 
commissioner to make such sale or conveyance, or both, as required 
by such judgment, decree or order. But this section shall not be 
construed to require the report and confirmation of any such sale 
made prior to the passage of the act, entitled, “An act to amend 
and re-enact sections twenty-three, twenty-seven, and twenty-eight of 
chapter one hundred and fifty-one, and section thirteen of chapter 
one hundred and seventy, of the code of Virginia, passed February 
eleventh, eighteen hundred and sixty-five,” and all such sales of 
real estate upon which an attachment was levied under the pro- 
visions of chapter one hundred and fifty-one of the code of Virginia, 
prior to the time aforesaid, are hereby legalized -and made as valid 
and binding, in all respects, as if the sale thereof had been reported 
to and confirmed by the court. All orders made by a judge in vaca- 
tion, under this chapter, shall be returned to the clerk of the court 
in which the decree or order of sale was made, and recorded by him 
in the proper order book. 

22. All conveyances of real estate levied upon by attachment and 
sold prior to the said eleventh day of February, eighteen hundred 
and sixty-five, under the judgment, decree, or order of a court of 
competent jurisdiction, heretofore or hereafter made, as provided in 
the preceding section, are hereby legalized and made as valid arid 
binding in all respects upon all persons interested in such real estate, 
as if the sale thereof had been reported to, and confirmed by the 
proper court, and such conveyance had, by such court, in due form 
of law, been adjudged, ordered, and decreed to be made by the officer 
or person making it. 

23. But if the defendant whose real estate is attached has not 
appeared in the action or suit, or been served with a copy of the 
attachment sixty days before such judgment, decree, or order, no sale 
of the real estate so attached shall be made until the plaintiff, or 
some one for him, shall give bond, with sufficient security, in such 
penalty as the court shall approve, with condition that the plaintiff 
will perform such future order as may be made by the court in the 
action or suit, in case the defendant appear and make defense therein 
within the time prescribed by law; provided that after the right of a 
defendant to appear and make defense in any such action or suit 
shall have expired by limitation or otherwise as prescribed in this 
chapter, a sale of such real estate may be made under the judgment, 
order, or decree, whether such bond has been given or not. If perso- 
nal property be levied upon, and ordered to be sold, where there has 
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been no such appearance or service of the attachment as aforesaid, 
and no bond has been given by the plaintiff as provided in section 
six of this chapter, the court shall require such bond to be given by 
the plaintiff; and if the plaintiff, or some one for hin, fail to give 
such bond within a reasonable time, the court shall dispose of such 
property, or the proceeds thereof, as to it shall seem just. 

24. Any person interested may file his petition, at any time before Ia. p. 651, 225. 
the property attached as the estate of a defendant is sold under the 6 e 105. 
decree or judgment, or if the proceeds of the sale have not been paid 
over to the plaintiff, or his assigns, within one year after such sale, 
disputing the validity of the plaintiff ’s attachment thereon, or stat- 
ing a claim thereto, or an interest in or lien on the same, under any 
other attachment or otherwise, and its nature, and upon giving 
security for costs, the court, without any other pleading, shall 
impanel a jury to inquire into such claim, and if it be found that 
the petitioner has title to, or lien on, or any interest in, such property 
or its proceeds, the court shall make such order as is necessary to 
protect his rights; the costs of which inquiry shall be paid by either 
party at the discretion of the court. 

25. The attachment first served on the same property, or on the Code Va., p. 651, 
person having such property in his possession, shall have priority of Ía Teigh 406. 
lien; and the officer making the levy shall note on the order of 6 Gratt 360, 454. 
attachment, the day and hour at which the levy is made. Provided ” Grate 288 
that where two or more attachments are delivered to the same officer 
at different times to be served, he shall serve them in the order in 
which he receives them, and when they are delivered at the same 
time, they shall be served at the same time and be satisfied pro rata 
out of the proceeds of the attached property. 


Ltehearing after Juagien or decree. 


26. If a defendant, against whom, on publication, judgment oF Code Va., p. 651, 
decree has been or shall hereafter be rendered, in an action or suit in ae of 1867, p. 


which an attachment has been or may be sued out and levied as pro- 2b ee 


vided in this chapter, or his personal representative, shall return to 3 Gratt He 
or appear openly in this state, he may, within one year after a copy 8 Gratt. 389. 
of such judgment or decree shall be served upon him, at the instance 
of the plaintiff, or within five years from the date of such judgment 
or decree, if he be not so served, petition to have the proceedings 
reheard. Such petition shall be presented to the circuit court of D 
the county in which the judgment or decree was rendered, and, 
unless it be presented on behalf of a corporation, shall state the resi- 
dence of the defendant at the time such judgment or decree was 
rendered, the state ef which he claims to be a citizen, and also his 
grounds of defense against such judgment or decree, and shall be 
verified by the affidavit of the party presenting the same. 
_27, The said petition, when' not presented on behalf of a corpora- A aes 
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tion, shall be accompanied by the affidavit of such -defendant or 
his personal representative, stating the following facts: First, that 
such defendant never voluntarily bore arms against the United 
States, the reorganized government of Virginia, or the State of West 
Virginia. Second, that such defendant never voluntarily gave aid or 
comfort to persons engaged in armed hostility against the United 
States, the reorganized government of Virginia, or the State of 
West Virginia, by countenancing, counseling, or encouraging them 
therein. Third, that such defendant never sought, acceptcd, nor 
attempted to exercise the functions of any office or appointment 
whatever, civil or military, under any authority or pretended 
authority, hostile to the United States, the reorganized govern- 
ment of Virginia, or the State of West Virginia. Fourth, that 
such defendant never yielded any voluntary support to any gov- 
ernment or pretended government, power, or constitution, within 
the United States, hostile or inimical thereto, or hostile or inimi- 
cal to the reorganized government of Virginia or the State of 
West Virginia: provided, nevertheless, that if the judgment or 
decree be against several defendants upon a demand founded on con- 
tract, the court ‘may order a rehearing, and permit defense to be 
made on behalf of all the said defendants, if the petition be accom- 
panied by the affidavit of any one of them stating the facts above 
mentioned. If the petitioner claims to be a citizen of this state, he 
shall also make and file an affidavit that he will support the consti- 
tution of the United States and the constitution of West Virginia, 
and that he takes such obligation freely and of choice, without any 
mental reservation or purpose of evasion. Upon the filing of such 
petition and affidavits, a summons shall be awarded by said court 
against the plaintiff or his personal representative, commanding him 
to show cause, if any he can, at the next term of such court, why 
the defendant, or his personal representative, shall not be permitted 
to make defense against such judgment or decree, which summons 
shall be issued by the clerk of such court, and served upon the plain- 
tiff, or his personal representative, at least thirty days before the 
return day thereof, 

28. Upon the return of such summons, executed, the plaintiff or 


his personal representative may file his own affidavit, or that of any 


other person, denying any one or more of the facts stated in the 
affidavit of the defendant or his personal representative, filed with 
his petition as aforesaid, and showing wherein such defendant may 
have done or committed any of the acts mentioned in the said 
affidavit, and thereupon an issue shall be made up by the said court, 
and tried by a jury, as to whether the said defendant has been 
guilty of the acts charged against him in said affidavit filed by the 
plaintiff or his personal representative, upon which issue the plain- 
tiff shall have the affirmative. 

29. If the jury find that the defendant has been guilty of any of 
the acts so charged against him, such defendant, his personal repre- 
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sentative, and all others in any way claiming under, by, or through 
him, shall forever be precluded from appearing in or making 
defense against such judgment or decree, or in any manner ques- 
tioning the validity thereof; but the court may grant new trials as 
in other cases. 


563 


30. If the jury find that the defendant has not been guilty of any Ia. 


of the acts so charged against him, or if the plaintiff or his personal 
representative fail to appear and show cause upon the return of said 
summons, the defendant or his personal representative, upon execut- 
ing and acknowledging a bond with good security, to be approved 
by said court, conditioned to pay all costs which have been or may be 
awarded against him in the action or suit in which such judgment or 
decree was rendered, in case he shall fail to obtain a judgment or 
decree therein, shall be permitted to make such defense in such action 
or suit as he might have made if he had appeared therein before the 


judgment or decree was rendered, except he shall not be permitted to ` 


make any other defense therein than that stated in his petition; pro- 
vided, that if such judgment or decree was rendered against several 
persons for a cause of action not arising out of contract, no rehear- 
ing shall be had, or defense made, by any such defendant who ‘has 
not filed or joined in such petition, and made the affidavit re- 
quired by the twenty-seventh section of this chapter. 


31. But in case any property, real or personal, shall have been 1a. 


sold under such judgment or decree, or under any order of said 
court, or of the judge thereof in vacation, made in such action or 
suit, under any of the provisions of this chapter, the title of any 
bona fide purchaser of such property shall in no wise be affected, 
questioned, or impeached, by any judgment or decree recovered in 
such action or suit by such defendant or his personal representative, 
but such title shall be and remain as valid and effectual, to all intents 


and purposes, as if the decree or order under which the said prop- : 


erty was sold had remained in full force. Nor shall the title of any 
such purchaser be in any manner affected or impeached by any 
error or informality in the proceedings under which such decree or 
order was rendered or made, or by any defect or informality in the 
deed of the sheriff, or other officer or person for any real estate sold 
under such decree or order. 


32. The six preceding sections shall not apply to any case in Code Va, p. 655, 


wliich the defendant or his personal representative was served with 
a copy of the attachment, or with process in the suit in which it 
issued, more than sixty days before the date of the judgment or 
decree, or to any case in which he appeared and made defense. 


27, last clause. 


33. On any re-hearing or new trial had under the preceding sec- Code Va., p. 651, 
tions of this chapter, if the judgment or decree be for the defendant, ‘ots of „1863, p. 


the court may order the plaintiff in the original suit to restore any 
money paid to him under his judgment or decree therein, with 
interest from the date of such order, to the defendant, or his personal 


3, ch. 
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representative, entitled thereto, and may enter a judgment or decree 
against him therefor; and if the defendant or his personal represen- 
tatives fail to recover on such re-hearing or new trial, the original 
judgment or decree shall be confirmed; and in either case costs shall 
be adjudged to the prevailing party. 


Where damages against plaintif ; or appeal from judgment; how 
bonds are given in attachment cases. 

34. If, upon defense being made, in any case in which property is 
seized under an attachment, that the attachment was sued out with- 
out sufficient cause, it be found either by the court or by the jury, 
if one be impaneled, that the defense is well founded, judgment 
may be entered for the defendant against the plaintiff for the dama- 
ges sustained by the defendant by reason thereof. 

85. Where judgment or decree in favor of the plaintiff is ren- 
dered in any case in which an attachment is sued out, and on appeal 
therefrom an appeal bond is given with condition to prosecute the 
appeal with effect, or pay the debt, interest, costs, and damages, as 


, well as the costs of the appeal, the officer in whose custody any 


Id. 3 32. 
2H. & M. 308. 
3 Leigh 719. - 
7 Leigh 308. 
6 Gratt. 96. 


Code Va., p. 652,” 
33 


10 Gratt. 641. 


530 Vas p. 653, 


a 


attached property may be, shall deliver the same to the -owner 
thereof. 

36. Any bond authorized or required by any section of this chap- 
ter may be given either by the party himself or by any other person. 


Arrest of defendant. 


37. An order for the arrest of a defendant in an action or suit 
may be made by the court in which the action is pending, or by the 
clerk thereof in vacation, upon the affidavit of the plaintiff, or any 
credible person, showing to the satisfaction of the court, or the clerk 
thereof in vacation, the nature and justice of the plaintiff’s claim; 
the amount which the affiant believes the plaintiff is entitled to 
recover in the action; and the existence of some one or more of the 
following grounds for the arrest of the defendant: 

First, that the defendant has removed or is about to remove any 
of his property out of the state, with intent to defraud his creditors ; or 

Second, that he has converted or is about to convert his prop- 
erty, or any part thereof, into money or securities, with like intent ; or 

Third, that he has assigned, disposed of, or removed his property: 
or any part thereof, or is about to do so, with like intent; or . 

Fourth, that he has property or rights in action which he fraudu- 
lently conceals; or 

Fifth, that he fraudulently contracted the debt or - incurred the 
liability for which the action or suit is brought; or 

Sixth, that he is about to leave the state and reside permanently 
in another state or country, without paying the debt or liability for 
which the action or suit is brought. 

88. When sufficient cause shall be shown for the arrest of a 
defendant as aforesaid, such court or clerk shall make an order 
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directing the defendant to be arrested, and held to bail for such sum 
as the said court or clerk shall think fit, and the plaintiff shall 
thereupon deliver to the clerk of the court in which the action is 
pending a written undertaking executed by himself or some person 
for him, with one or more sufficient securities, to the effect that the 
plaintiff will pay the defendant all damages he may sustain by 
reason of the arrest, should it thereafter appear that the order was 
wrongfully obtained. 

39. Upon the delivery of the undertaking mentioned in the pre- 
ceding section theclerk shall issue an order for the arrest of the 
defendant in form or in substance as follows: 

A: B , plaintiff, 
v8 


: Order of arrest. 
C—— D , defendant, 


. To the sheriff of the county of: ; 

You are hereby required, in the name of the state of West Vir- 
ginia, to arrest the defendant C——- D , and commit him to the 
jail of the said county of: , to be there safely kept, unless or 
until he shall give a bond, with good security, in the penalty of —~ 
dollars, conditioned according to law, and that you return your 
proceedings under this order to the next term of the circuit court of 
-~ said county. 

Witness, E—— F—, clerk of said court, this —— day of ; 

ý E-F , clerk. 

40. Under such order, the defendant against whom it issues shall code Va., p. 652, 
be arrested and committed to jail, unless bond be given in the sum 4) Gratt, es. 
specified therein, with sufficient security, that in case there shall in 
the action or suit be any judgment, decree, or order, on which a writ 
of fierl facias may issue, and within four months after such judg- 
ment, decree, or order, interrogatories be filed under the fourth sec- 
tion of chapter one hundred and forty-one with a commissioner of 
the court: wherein such judgment, decree, or order is, the defendant 
will, at the time the commissioner issues a summons to answer such 
interrogatories, be in the county in which such commissioner may 
reside, and will, within the time prescribed in such summons, file 
proper answers upon oath to such interrogatories, and make such 
conveyance and delivery as is required by the said chapter, or in 
case of failure to file such answers and make such conveyance and 
delivery; that the said defendant will perform and satisfy the said 
judgment, decree, or order. 


Proceedings to obtain discharge; process to compel disclosure of estate. 


41. The defendant arrested under such order may, at any time code Ya., p. 653, 
pending the case, give bond to the officer making the arrest. Such?*. 
bond shall be taken by said officer and returned by him to the clerk 
of the court from which the order issued, and the same shall be filed 
in said clerk’s office. 
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Id. 3 36. 42. If the defendant give such bond, or be committed to jail for 
want of it, the court in which the case is pending, or the judge 
thereof in vacation, may, after reasonable notice to the plaintiff or 
his attorney or counsel, quash the order, and discharge the defend- 
ant from custody, or discharge the bond, on being satisfied that the 
same was wrongfully obtained; and whether the order was so ob- 
tained or not, may discharge him from puntong when the plaintiff is 
cast in the action or suit. ; 

1a. 987. ag 43. While a defendant is in custody, whether under an arrest 

“made heretofore or hereafter, the plaintiff, without having a judg- 
ment against the defendant, may file interrogatories to him in like 
manner as might be done under the fourth section of chapter one 
hundred and forty-one, if such judgment had been obtained and a 
fieri facias thereon delivered to an officer. And the court wherein 
the case is pending, or the judge or a commissioner thereof, after 
-reasonable notice to the plaintiff or his attorney or counsel, may 
discharge the defendant from custody, unless interrogatories be filed 
within such time as the said court, judge, or commissioner may deem 
reasonable; or though interrogatories be filed, may discharge him 
when proper answers thereto are filed, and proper conveyance and 
delivery made. 

z Va, p.653, 44. The officer making the arrest shall be the officer to whom the 

i conyeyance shall be made. The interrogatories, answers, and report 
of the commissioner shall be returned to the court in which the case 
is pending, and filed in the papers of such case. And the said court 
may make such order as it may deem right as to the sale and proper 
application of the estate conveyed and delivered under the preced- 
ing section. 


CHAPTER CVI.. 


OF CONFLICTING CLAIMS TO PROPERTY LEVIED ON, OR IN POSSES- 
i SION OF A THIRD PARTY. 


SEC. SEC, 


1. Proceedings when the defendant disclaims| 6. Officer may refuse to sell if bond not given, 
interest in the subject matter of the suit; etc.; bond to be returned to clerk’s office, 
how the right of third party is tried. etc. 

2. How claim of third party tried to property| 6. When such bond bars action against officer; 
distrained or levied on. suspending bond, and proceedings thereon. 

3. Power of court in cases under preceding sec-| 7. How and when undertaking may be taken 
tion. for property the sale of which has been 

4. When officer may demand indemnifying suspended. 
bond; bond, by whom may be given, and] 8. When property sells for more than claim, 
condition thereof. how surplus to be paid, and the disposition 


thereof. 


Code Va., p. 654, - 1. Upon affidavit of a defendant in any action, that he claims no 
interest in the subject matter of the suit, but that some third party 
has a claim thereto, and that he does not collude with such third 
party, but is ready to pay or dispose of the subject matter of the 
action as the court may direct, the court may make an order requir- 
ing such third party to appear and state the nature of his claim, 


Cm. 107.] INTERPLEADER. 


and maintain or relinquish it, and, in the meantime, stay the pro- 
ceedings in such action. If such third party, on being served with 
such order, shall not appear, the court may, on proof of the plain- 
tiff’s right, render judgment for him, and declare such third party 
to be forever barred of any claim in respect of the subject matter, 
either against the plaintiff, or the original defendant, or his personal 
representative. If such third party, on being so served, shall 
appear, the court shall allow him to make himself defendant in the 
action, and, either in said action or otherwise, cause such issue or 
issues to be tried as it may prescribe, and may direct which party 
shall be considered the plaintiff in the issues; and shall give judg- 
ment upon the verdict rendered, or, if a jury be waived by the par- 
ties interested, shall determine their claims in a summary way. 


2. When property of the value of more than twenty dollars is 14.22 


taken under a warrant of distress, or when property of any value is 
taken under an execution issued by the clerk of a court, and any 
person, other than the party against whom the process issued, claims 
such property, or the proceeds or value thereof, the circuit court of 
_ the county in which the property is taken, or the judge thereof in 
vacation, upon the application of the officer, where no indemnifying 
bond has been given, or if one has been given, on the application of 
the person who claims such property and has given such suspending 
bond as is hereinafter mentioned, may cause to appear before such 
court, as well the party issuing such process, as the party making 
such claim; and such court may exercise, for the decision of their 
rights, all or any of the powers and authority prescribed in the pre- 
ceding section. 
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3. Such court, on the application of the party issuing said pro- ta. p. 655, 88. 


cess, may cause to appear before it the party making such claim, 
and may exercise the like powers and authority. In such case as is 
mentioned in this or the preceding section, the court, where no bond 
is given for the forthcoming of the property, or the judge thereof in 
vacation, may, before a decision of the rights, make an order for the 
sale of the property, or any part thereof, on such terms as the court 
or judge may deem advisable, and for the proper application of the 
proceeds according to the said rights. In any case before mentioned 
in this chapter, the court may make all such rules and orders, and 
enter such judgment as to costs and all other matters, as may be 
just and proper. 


4, If any officer levy or is required to levy an execution or a Code Va., p. 655, 


warrant of distress on property, and a doubt shall arise whether the 5 mune 32. 


said property is liable to such levy, he may give to the plaintiff, his To Leigh 3 383, 634, 


agent, or attorney at law, notice that an indemnifying bond is 2 Goat 


required in the case. Bond may thereupon be given by any person, * 
with good security, payable to the officer, in a penalty equal to double 
the value of the property, conditioned to indemnify him against all 
damages which he may sustain in consequence of the seizure or sale 


t. 283, , 264. 
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Code Va., p. 655, 
¢ 5. 


Td. 2 6. 

2 Va. Cas. 256. 
5 Munf. 287. 

2 Leigh 661. 


Code Ya., p. 655, 
27. 


Td, p. 658, 2 8. 
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of the said property, and to pay to any claimant of said property 
all damages which he may sustain in consequence of such seizure or 
sale; and also to warrant and defend, to any purchaser of the prop- 
erty, such estate or interest therein as is sold. 

5. If such bond be not given within a reasonable time after such 
notice, the officer may refuse to levy on such property, or restore it 
to the person from whose possession it was taken, as the case may 
be. Ifit be given, where there has been no levy, within a reasonable 
time, or after a levy, before the property is so restored, it shall be 
returned within twenty days to the clerk’s office of the circuit court 
of the county in which such property may be. : 

6. The claimant or purchaser of such property shall, after such 
bond is so returned, be barred of any action against the officer levy- 
ing thereon, provided the security therein be good at the time of 
taking it. But the sale of any such property shall be suspended at 
the instance of any claimant thereof who shall deliver to the officer 
bond, with good security, in a penalty equal to double the value 
thereof, payable to said officer, conditioned to pay to all persons who 
may be injured by suspending the sale thereof until the claim there- 
to can be adjusted, such damages as they may sustain by such sus- 
pension. Upon any such bond as is mentioned in this or the pre- 
ceding section, suit may be prosecuted in the name of the officer, for 
the benefit of the claimant, creditor, purchaser, or other person 
injured, and such damages recovered in said suit as a jury may 
assess. The same may be prosecuted, and execution had, in the 
name of such officer when he is dead, in like manner as if he were 
alive. 

7. The sheriff or other officer levying a writ of fieri facias or dis- 
tress warrant on property, the sale of which is suspended under this 
chapter at the instance of a claimant thereof, may, if such claimant 
desire the property to remain in such possession as it was immedi- 
ately before the levy, and if the case be one in which an undertaking 
for the forthcoming of the property is not prohibited from being. 
taken from the debtor by the seventh section of chapter one hun- 
dred and forty-two, take from the claimant an undertaking, with 
sufficient surety, payable to the creditor, with such recital as is 
required in an undertaking taken from the debtor, and with condi- 
tion that the property shall be forthcoming at such day and place 
of sale as may be thereafter lawfully appointed; whereupon, such 
property may be permitted to remain at the risk of such claimant 
in such possession as it-was immediately before the levy; and the 
provisions of the said chapter shall apply to such undertaking in 
like manner as to an undertaking taken from the debtor. 

8. When property, the sale of which is indemnified, sells for more 
than enough to satisfy the execution or distress warrant under which 
it is taken, the surplus shall be paid by the officer into the court to 
the office whereof the indemnifying bond is required to be returned, 
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or as such court may direct. The said court may take such order 
for the disposition thereof, either temporarily until the question as 
to the title of the property sold is determined, or absolutely, as in 
respect to the rights of those interested may seem to it proper. 


CHAPTER CVIII 


OF AWARDS. 
~ SEC. SEC. 
1. Submission made a ruleof court. 3. How award entered as judgment of court. 
2. Submission irrevocable; power of court 4. For what causes award may be set aside, 
over it. 5. Fiduciary may submit to arbitration, etc. 


1. Persons desiring to end any controversy, whether there be a Gods Ves po, 
suit pending therefor or not, may submit the same to arbitration , 2 Galt 10, 
and agree that such submission may be entered of record in any 4 Rand. 95. 
~ court. Upon proof of such agreement out of court, or by consent o Teich 142, 

12 Leigh 495, 
of the parties given in court, in person or by counsel, it shall be 
entered in the proceedings of such court; and thereupon a rule shall 
be made, that the parties shall submit to the award which shali be 
made in pursuance of such agreement. 

2. No such submission, entered, or agreed to be entered, of record Code Va., p. 656, 
in any court, shall be revocable by any party to such submission, 6 can 431. 
without the leave of such court; and such court may, from time to 
time, enlarge the term within which an award is required to be made. 

8. Upon the return of any such award, made under such an agree- Code Va, p. 656, 
ment (whether any previous record of the submission, or a rule there- 1 Wash. 13, 156, 


upon, has been made or not), it shall be entered up as the judgment or 1 ‘Call 319. 


Call 433, 
decree of the court, unless good cause be shown against it at the first 3 Call 300, 
& M.5 
term after the parties have been summoned to show cause against it. 411. 44a 363. 
5 Munf, 493. 
A, No such award shall be set-aside, except for errors apparent on 1 Rand 449. 
: - 2 Rand, 2, 94. 
its face, unless it appear to have been procured by corruption, 4 Rand. $ 275, 


+6 
mistake, or other undue means, or that there was partiality or mis- Ta kala ag 550. 


behavior in the arbitrators, or any of them. But this section shall $39 Y% » © 


not be construed to take away the power of courts of equity over 2m: Seay 
unf. 114. 
awards. 5 Munf 10, 


; ; 3 Rand. 122, 
5. Any personal representative of a decedent, guardian of an T Doan 302 486. 


infant, committee of an insane person, or trustee, may submit to arbi- $ 6 Leigh 02. 


: Gratt. 183. 
tration any suit or matter of controversy touching the estate or 6 Grate 381, 308, 


property of such decedent, infant, or insane person, or in respect to eile 70, a 
which he is trustee. And any submission so made in good faith, pore eae , p- 657, 
and the award made thereupon, shall be binding and entered as the 6 Munf 514. 
judgment of a court, if so required by the agreement, in the same 11 Gratt. 724. 
manner as other submissions and awards. No such fiduciary shall 

be responsible for any loss sustained by an award adverse to the 

interest9. of his ward, insane person, or beneficiary under any such 


trust, unless it was caused by his fault or neglect. 
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CHAPTER OIX. 


OF THE WRIT OF MANDAMUS. 
SEC. SEC, 
1. , , l 
z) Return to the writ and pleadings thereon. 5, } What judgment to be rendered. . 
3. | 


Code of Va, p 1. When a writ of mandamus is issued, the return thereto shall 
odat 60 state, plainly and concisely, the matter of law or fact relied on in 
ii Grn O 308, opposition to the complaint. 

za VaR * 2, The complainant may thereupon demur to the return, or plead 

Code Vas p. 6T, specially thereto, or both. 

2 ee 9. 3. The defendant may reply to, take issue on, or demur to, the 

Soa Ve 957 pleas of the complainant. 

id. 3'4. 4, If a verdict be found, or a judgment be rendered, for the per- 
son suing out the writ, on demurrer or by nil dicit, or for want of a 
replication or other pleading, he shall recover his costs, and~such 
damages as the jury may assess, and final judgment thereupon shall 
be entered and enforced by execution, as in other cases; and a peremp- 
tory mandamus shall be awarded without delay, as if the return to 
the writ had been adjudged insufficient. 

Id, 25,ch.154. 5, If judgment be rendered for the defendant, he shall recover his 


costs. 


CHAPTER Cx. 


OF THE WRIT OF PROHIBITION. 


Code Van p. 658, 1, It shall not be necessary to file a suggestion on any application 


1 Ya. Cas 158. fora writ of prohibition, but the same may be applied for on affida- 


5 Rand. 636. vits only; andin case the party applying be directed to declare in 
15 Gratt. 528. prohibition, before writ issued, the declaration shall be expressed to 
7" be on behalf of such party only, and not on the behalf of the party 
and of the state, and shall contain and set forth, in a concise man- 
` ner, so much only of the proceeding as may be necessary to show the 
ground of the application, without alleging the delivery of a writ or 
any contempt, and shall conclude by praying that a writ of prohibi- 
tion may issue; to which declaration thedefendant may demur, or 
plead such matters, by way of traverse, or otherwise, as may be proper 
to show that the writ ought not to issue, and conclude by praying that 
such writ may not issue; and judgment shall be given that the writ 
of prohibition do or do not issue, as justice may require; and the 
party in whose favor such judgment is given, whether. on verdict or 
otherwise, shall recover his costs; and in case a verdict shall be 
given for the plaintiff, the jury may assess damages, for which judg- 
ment shall also be given, but such assessment shall not be necessary 
to entitle the plaintiff to costs. 
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CHAPTER OXI. 


OF THE WRIT OF HABEAS CORPTS. re 


| 


BEC. EO, 
1.) Writ, how issued and directed, and how and | 9. J vaga] in vacation has the power of a court, 
2; before whom returnable. 


8. Bond may be required of petitioner, 10. Tiat of his judgment, etc. 

4. Writ, how served. 11. How and when court of appeals summoned to 
5. Penalty for disobedience to writ. revise such judgment, 

6. Power of court or judge trying writ. 12. Writ of error, or suspending order, etc.; 


7. When affidavits may be read. when prisoner may be admitted to bail, ete. 
8. Facts proved may be made part of the record. | 18. The writ de homine replegiando abolished. 
14. Writs of habeas corpus ad testificandum. - 


571 


1. The writ of habeas corpus ad subjiciendum shall be granted Code Vay p. 658, 


forthwith by the supreme court of appeals, or any circuit court, or Tit 
any judge of either court in vatation, to any person who shall apply 1 isdn 


for the same by petition, showing by affidavit, or other evidence, 
probable cause to believe that he is detained without lawful au- 
thority. P 


att. 256. 


2. The writ shall be directed to the person in whose custody the Code Va., p. 658, 


petitioner is detained, and made returnable as soon as may be before o 


the court or judge ordering the same, or any other of the said courts 
or judges. 


3. The court or judge granting the writ may previously require 14.2 3. 


bond, with surety, in a reasonable penalty, payable to the person 
to whom the writ is directed, with condition that the petitioner will 
not escape by the way, and for the payment of such costs and 
charges as may be awarded against him. It shall be filed with the 
other proceedings on the writ, and may be sued on for the benefit of 
any person injured by the breach of its condition. 


4, The writ shall be served on the person to whom it is directed, 14. p. 659, 8 4. 


or in his absence from the place where the petitioner is confined, on 
the person having the immediate custody of him. 


5. If any person on whom such writ is served shall, in disobe- 14.25. 


dience to such writ, fail to bring the body of the petitioner, with a 
return of the cause of his detention, before a court or judge before 
whom the writ is returnable, for three days after such service, or 
when he has to bring the prisoner more than twenty miles, for so 
many more days as is equal to one day for every twenty miles of 
such further distance, he shall forfeit to the petitioner three hundred 
dollars. 


6. The court or judge before whom the petitioner is brought, after ra.g 6. 


hearing the matter, both upon the return and any other evidence, 
shall either discharge or remand him, or admit him to bail, as may 
be proper, and adjudge the costs of the proceedings, including the 
charge for transporting the prisoner, to be paid as shall seem to be 
right. 


7. At the discretion of the court or judge, the affidavits of wit- 14.27. 


nesses taken by either party, on reasonable notice to the other, may 
be read as evidence. 


572 
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Id. 29. “a 
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7 Gratt. 201. 


Code Va., p. 659, 
212. 
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8. All the material facts proved shall, when it is required by 
either party, be made a part of the proceedings, which, when they 
are had in vacation, shall be signed by the judge, and certified to 
the clerk of the circuit court of the county in which the judgment 
is rendered, and be entered by him among the records of that court. 

9. The judge issuing any such writ in vacation, or the judge before 
whom it is tried, shall have the same power-to enforce obedience to 
the writ, to compel the attendance of witnesses, or to punish con- 
tempt of his authority, as a court has; and his judgment on the 
trial of the writ, when entered of record as aforesaid, shall be con- 
sidered and be enforced as if it were a judgment of the court among 
whose records it is entered. 

10. Any such judgment entered of record shall be conclusive, 
unless the same be reversed, except that the petitioner shall not be 
precluded from bringing the same matter in question in an action 
for false imprisonment. - 

11. If, during the recess of the supreme court of appeals, the gov- 
ernor, or the president of the court, should think the immediate 
revision of any such judgment to be proper, he may summon the 
court for that purpose, to meet on any day to be fixed by him. 

12. When the prisoner is remanded, the execution of the judg- 
ment shall not be suspended by the writ of error, or suspended for 
the purpose of applying for one. But where he is ordered to be 
discharged, and the execution of the judgment is suspended for the 
purpose of applying for a writ of error, the court or judge making 
such suspending order may, in their discretion, admit the prisoner to 
þail until the expiration of the time allowed for applying for the 
writ of error, or, in case the writ of error be allowed, until the 
decision of the supreme court of appeals thereon is duly certified. 

13. The writ de homine replegiando is abolished. 


Writs of habeas corpus ad testificandum. 


14. Writs of habeas corpus ad testificandum may be granted by 
any circuit court, or any judge thereof in vacation, in the same 
manner, and under the same conditions and provisions, as are pre- 
scribed by this chapter as to granting the writ of habeas corpus ad 
subjiciendum, as far as the same are applicable, 


wi 


CHAPTER CXIL 


OF THE CIRCUIT COURTS. 


SEC. SEC. 
1. Jurisdiction, powers, and duties of circuit | 7. Special term for trial of prisoner confined in 


courts. jail. 
2. Arrangement of circuits, etc. 8. What cases may be tried at special term; 
3. Regular terms of courts. by what judge may be held. 
4, Adjourned terms. 9. Residence of judges. 
5. Special terms, 10. Power to exchange circuits. 
6. Adjournment of special term. 11, Orders made out of court to be certified to, 


and recorded by, clerk. 


Cu. 112.) CIRCUIT COURTS. 578 
Their jurisdiction. 

1. The circuit courts shall, by mandamus, prohibition and certio- Const, att, vi,3 6. 
rari, have the supervision and control of all proceedings before goie" Va, p. 667, 
justices and other inferior tribunals. They shall, except where it is > 
otherwise provided by the constitution, have original and general 
jurisdiction of all matters at law where the amount in controversy, 
exclusive of interest, exceeds twenty dollars, and of all cases in 
equity, including proceedings for divorces, change of names of per- 
sons, and the sale of estates of persons under disability, and of all 
crimes and misdemeanors. They shall have appellate jurisdiction 
in all cases, civil or criminal, where an appeal or writ of error may 
be taken or allowed to the judgment or proceedings of any inferior 
tribunal. They shall also have jurisdiction of all other matters 
made cognizable therein by any statute. 


Re-arrangement of circuits. 


2. The judicial circuits as re-arranged and established by the act acts of 1868, 
passed July seventeenth, eighteen hundred and sixty-eight, entitled ei , (extra 
“An act re-arranging and increasing the judicial circuits of this 
state,’ shall be and remain as prescribed in said act, until changed 


by the legislature in pursuance of article six of the constitution. 
Regular terms. | 


3. There shall be three regular terms of the circuit court every Coit Va., p667, 
year in each county, commencing at such times as may be prescribed é ° 
- by law. 

Adjourned terms. 

4, If any term of a circuit court is about to end without dispatch- 
ing all its business, the judge thereof may, by an order entered of l 
record, adjourn the holding of such court to any future day on “ 
which he is not required by law to hold a court in some other 
county, and all causes on the docket of said court-and not otherwise 
disposed of shall stand continued to such adjourned day. The court 
may, in its discretion, require the jury summoned to attend such 
term, to attend as such on the adjourned day, or may require a new 
jury to be drawn and summoned in the manner required by law; 
and all witnesses, summoned to attend in causes so continued to such 
adjourned term, are required to attend said term without being again 
summoned. All judgments, orders, and decrees, rendered and made 
by such court before or during the day on which said court ad- 
journs to such future day as aforesaid, shall have the same force and 
effect in all respects as if said court had finally adjourned on that 
day. 

Special terms. 

5. If any term of such court has ended without dispatching all code Va., p. 678, 
its business, or if there be a failure to hold any term, the judge of fo Gratt. 658. 
the circuit may, by a warrant directed to the clerk, appoint a special 
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term thereof, and prescribe in such warrant whether a grand or 
petit jury is to be summoned to attend such term. The clerk shall 
enter the. warrant in the order book of the court, and inform the 


‘ prosecuting attorney and the sheriff of such appointment, post a 


copy of the warrant at the door of the court house, and issue all 
proper process returnable to such special term; and the sheriff shall 
execute such process, and summon a grandor petit jury, or both, as 
may be prescribed in the warrant. 


oñ Va, p.673, 6. Whenever any judge of a circuit court shall have appointed a 


Id. 3 32. 


Id. 3 33. 


Id. p. 674, 3 35. 


Id. 3 36, 


Oonst. art, vi, 25.. 


special term of any circuit court in the manner directed by the pre- 
ceding section, and shall have afterwards ascertained that he cannot 
hold the said special term on the day appointed for it, he may, by 
warrant under his hand, directed to the clerk of the court, adjourn 
it to such other day as he may deem proper. Such warrant shall be 
transmitted by the judge to the clerk, who shall immediately enter 
the said warrant in the order book of the court, and as tò the said 
special term thereafter to be held under the said continuance, pro- 
ceed in all other respects in the manner directed by the section 
aforesaid. 

7. Whenever the situation of a prisoner confined in jail for trial 
in a circuit court makes it proper that his case should be disposed 
of before the next regular term thereof, the judge of such court may 


~ appoint a special term to be holden for the trial of the case, in the 


same manner as if the same had stood for trial at the next preceding 
term, and the court had adjourned without disposing thereof. 

8. At any such special term any civil cause may be tried which 
could lawfully have been, but was not, tried at the last preceding 
term that was or should have been held; and any motion cognizable 
by such court may be heard and determined, whether it was pend- 
ing at the preceding term or not; and any criminal cause may be 
tried at such special term asif it were a regular term, and although 
at the regular term next preceding, the same may have been con- 
tinued; and any cause or matter of controversy in chancery, then 
ready for hearing, may be heard and determined, although it could 
not lawfully have been heard at the next preceding term that was 
or should have been held. Every such special term may be held by 
the judge of the circuit, or, if he be dead or absent, by any other 
circuit judge who may be present; and it may be held, part of its 
session by one judge and part by another; and such special terms 
may be adjourned from time to time during the intervals ‘between 
the regular terms as the judge may. deem necessary for the dispatch 
of the business of the court. 


Residence of judges, and power of exchanging circuits. 


9. Each circuit judge, during his continuance in office, shall reside 
‘in the circuit of which he is judge. 
10. Any two circuit judges may at any time make an exchange 
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with each other of their respective circuits for a period not longer 
than one year, by an agreement recorded in the court in which each 
of them shall first sit under such exchange; and, without a formal 
exchange of circuits, if any judge of a circuit court fail to attend a 
regular term of his court, or be prevented from sitting during the 
whole term, or be so situated in respect to any cause pending in said 
court as, in his opinion, to make it improper for him to try it, any . 
other circuit judge may hold said court either for the whole term or 
any part thereof. 

11. All orders and decrees made by a judge out of court ina 
cause pending in court shall be certified by him to the clerk of the 
court in which the same is pending, and be entered by such clerk in 
the proper order book. i 


CHAPTER CXITI. 


SUPREME COURT OF APPEALS. 


SEC. | SEC. 

* 1. Consists of president and two other judges, 5. Crier, reporter, and clerk to be appointed by 
2. Who presides in absence of president. | court, etc,; court may make orders con- 
3, Sessions of the court, when and where held. ` cerning its reports, etc. 


4, Jurisdiction of court. : 


1. The supreme court of appeals shall continue as now organized, Const. art, vi, 3 7. 
and consist of the three judges thereof now in commission, and as ar Ya. p. 680, 
vacancies occur, they shall be filled, sọ that there shall be a presi- 
dent and two other judges of said court. 

2. In the absence of the president, the eldest judge in commission 1a, 32. 
present shall be the presiding judge. 

3. Two sessions of the supreme’ court of appeals shall be held Td. 6. 
every year at the seat of government, or such other place as may be ch. ari ae 
appointed for the purpose in conformity with the«seventh, eighth, 
and ninth sections of the one hundred and fourteenth chapter of 
this act. The said sessions shall commence on the first Thursday of 
January and the first Thursday of August, respectively, and continue 
until the business is dispatched. 


Jurisdiction. 


4. The original jurisdiction of the supreme court of appeals shall const. art. vi, 28. 
extend to cases of habeas corpus, mandamus, and prohibition. The $34, 80? 0, 
appellate jurisdiction shall extend to civil cases, where the matter in io att 0 
controversy is of greater value or amount than two hundred dollars; 
to controversies concerning the title or boundaries of land, probate 
of wills, appointment or qualification of a personal representative, 
guardian, committee, or curator, or concerning a mill, road, way, 
ferry, or landing, or the right of a corporation or county to levy 
tolls or taxes; and to cases of habeas corpus, mandamus, and pro- 
hibition, and cases involving the constitutionality of a law. In 
criminal cases it shall have appellate jurisdiction where there has > 
been a conviction for felony or misdemeanor in a circuit court. All 
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14.33, 


Id. p. 685, 3 4, 
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suits and proceedings which, prior to June twentieth, eighteen hun- 
dred and sixty-three, were pending in the supreme court of appeals 
or the district courts of Virginia, and which have heretofore been 
properly docketed in the supreme court of this state, or which may 
be so docketed before the close of the first term held in the year 
eighteen hundred and seventy, shall be proceeded in, and determined 
by, the said last mentioned court. , 

5. The supreme court of appeals may appoint a a crier, who shall 
receive out of the treasury such reasonable compensation as the 
court may allow, and be removable at pleasure. The court shall 
also appoint, and remove at pleasure, a reporter and a clerk thereof; 
and may make such orders from time to time respecting the prepara- 
tion, publication, and distribution of the reports of their decisions 
as may be deemed proper. Vacancies in the office of clerk, occur- 
ring during vacation, may be filled by appointment in writing, made 
by the judges of said court, or any two of them. 


CHAPTER CXIV. 


GENERAL PROVISIONS RELATING TO THE COURTS. 
EC. 7 BEC, 
1. Jurisdiction of circuit courts in counties on | 10. Provfsion in case court fails to meet on the 


water courses. day appointed, or to which it is adjourned ; 

2. Power of courts to adjourn from day to day, circuit court must meet before four o'clock 
etc, on third day. 

3. Court ofappeals may prescribe form of writs, | 11. Provisions to prevent cases being discon- 
etc. tinued, and as to custody of records, etc, 

4. How proceedings of courts are drawn up, | 12. Causes not determined before end of term 


read, and signed. stand continued of course. 
5. What officer must attend court. 


Places of holding courts; when and how | 
9. place may be changed, ete. 


Jurisdiction of circuit courts for counties on water courses. 


1. Where any river or water course lies between any counties in 
this state, the circuit courts for the counties on each side, respectively, 
shall have concurrent jurisdiction over so much thereof as is opposite 
to said counties. And the circuit courts for counties lying on the 
waters bounding the state shall have jurisdiction respectively over 
such waters opposite said counties, so far as the jurisdiction of this . 
state extends. 


How long a court may sit; and rules as to writs and proceedings. 


2. The supreme court of appeals and circuit court may, at any 
time, adjourn from day to day until the business is dispatched, or 
until the end of its term. 

3. The supreme court of a may from time to time prescribe 
the forms of writs and other process, and make general regulations 
for the practice in such court. 

4, The proceedings of every court: shall be entered in a book, and 
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read in open court by the clerk thereof. The proceedings of each 
day shall be drawn up at large, and read the next day,except those 
of the last day of a term, and of the day on which the court may 
adjourn to a future day, as prescribed in chapter one hundred and 
twelve of this act, which shall be drawn up and read the same day. 
After being corrected where it is necessary, the record shall be 
signed by the presiding judge. 


= Who attends a court as its officer; and at what place it is held. 


5. The court of appeals shall not be attended by any sheriff, but 14 2 6. 


each circuit court shall be attended by the sheriff of the county in 
which it is held, who shall act as the officer thereof. 
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6. Every circuit court for any county shall be held at the court 14.27, 8, 9, 10. 


house of such county, except where some other place is prescribed 
by law or lawfully appointed. When the court house of a county is 
not in a condition to be occupied, such court shall hold its session at 
such place as may be appoiuted by its order, or by warrant of the 
judge thereof in vacation. A copy of such order or warrant shall 
be posted by the clerk of the court at the front door of his office, at 
the court house door, and at the place so appointed. 


7. Whenever, by reason of the destruction of any building in 14 p. 686,211. 


which a court is appointed to be held, or by reason of the place of 
session being in possession of, or threatened by, a public enemy, 
or infected with contagious disease, it shall seem: to the governor 
necessary, he shall, by proclamation, appoint a place at which such 
court shall be held, so long as such reason may continue, and -when 
the circumstances require it, may postpone the time for holding the 
court. 


8. No such place of session for a circuit court shall be without the ta. 12, 


limits of the county of which it is the court. And when such place 
is appointed because of the destruction of the building in which the 
supreme court of appeals was held, the new place of session shall be 
within the same town with the old. 


9. A copy of such proclamation shall be sent to the clerk, and to 1a. 313, 


each of the judges of any such court, and published in some news- 
paper at the seat of government, and near the regular place of 
session of such court. 


Where court fails to meet on the day appointed, or to which it is 
adjourned. 


10. Though a court be not held on the first day of a term, it may Td, 2 14, 


nevertheless be opened on any subsequent day, provided, in the case 1 2 Gi Va. R. 329, 


of a circuit court, the same be done before four o'clock in the after- 
noon of the third day. If, after a court is opened, it fail to sit on 
any day, it may nevertheless sit on any subsequent day of the term, 
provided, in the case of a circuit court, there be not more than three 
consecutive days of such failure. . 
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Provisions to prevent cases from being discontinued; and as to custody 
of records and papers. 


11. When the place of holding any court, or the day for com- 
mencing any term, is changed, or when a court fails to sit on any 
day appointed for it, or to which it may have adjourned, there shall 
be~no discontinuance, but every notice, recognizance, or process, 
given, taken, or returnable to the day on which the failure occurred, 
or to any day between that day and the next that the court may sit, 
or to the day and place as it was before such change, and all matters 
ready for the court to act upon if it had been held on any such ` 
day, shall be in the same condition and have the same effect, as if 
given, taken, or returnable, or continued, to the substituted term or 
place, or to the next day of the same term that the court may sit, or 
to the next court in course, as the case may be. 

12. All causes upon the docket of any court, and all other matters 
ready for its decision, which shall not have been determined before 
the end of a term, whether regular, adjourned, or special, shall, with- 
out any order of continuance, stand continued until the next term. 


CHAPTER CXYV. 


SEALS. 


EO. SEC. 
1, Seals for clerk and recorder to be provided | 2. When, and what officers may use private 
by governor, seals, etc. 


1. For every court or recorder without one, the governor shall 
provide a seal, to be deposited with the clerk of the said court, or 
with the recorder, as the case may be. j 

2. Until provided with an official seal, every clerk of such court, 
recorder, clerk of the board of supervisors, and clerk of a township, ’ 
may use his private seal, or scroll by way of seal, in cases where the 
use of the seal is required by law or usage; and whenever so used, 
his attestation of the instrument, record, or copy to which it is an- 


nexed shall set forth the fact that he is ndt provided with an official 
seal, 


CHAPTER CXVI. 


OF JURIES GENERALLY. 


SEC. SEC. 


i. Who are liable to serve as jurors. 7. Clerk to issue venire facias for thirty jurors, 

2. Who are exempted, unless judge prescribes a different number ; 

8. List of jurors to be prepared by board of su- when attendance of jurors required. 
pervisors at January meeting; number to | 8. Clerk to issue summons for recorder or a 
he contained in list. justice to draw ballots, etc. 

4, List to be delivered to and preserved by clerk; | 9. Writ and summons to be delivered to sheriff, 
who may be stricken from list by court. and summons to be served by him; duty of 

5. Board of supervisors to prepare ballots, etc.; recorder or justice to attend at clerk's of- 
ballots to be deposited in a box and deliv- fice on day named in summons, and cause 
ered to clerk; when box to be opened, etc. jurors to be drawn, and list to be delivered 


6. How juries for trial of cases selected. to sheriff. 


4 
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SEC. SEC, 

10. Clerk to draw jurors if recorder or justice | 22,) Pay and mileage of jurors; what jury costs 
fail to attend, etc.; sheriff to summon ju- taxed; non-resident plaintiff must de- 
rors, etc, 23. posit jury fee, etc: 

11.) How recorder, etc., to proceed i in drawing 25. en juror not allowed pay, 

12.5 jury, etc. 25. Amount due jurors to be entered of record 

13. When juror exempt from serving more ‘than at each term of court; copies of orders for 
once in same year. - payment by state to be sent to auditor 

14, Power of courts to issue writs of venire facias, after adjournment. 
and to require sheriff -to summon other | 26. Duty of clerk to give to each juror copy of 
jurors in term time. order of allowance, and of sheriff to pay it; 

15. Penalty on juror failing to attend. : how sheriff proceeded against for failure, 

16. When jurors may be discharged, or their at- | 27, Penalty for fraud on jury box. 

tendance dispensed with. 28. No person to serve on jury in civil case at a 

17. When juror to be examined by ‘court as to term at which he has a matter of fact to 
quis qualification, etc.; each party has two be tried, etc. 

“peremptory challenges. 29. Trial by jury may be waived, or number of 

18. No exception allowed. to juror after he is -~ jurors reduced, in any case except felony. 

. sworn, etc, 30. Views by jury, "ete. 

19. When irregularity in writ of venire facias, | 31. Juror must disclose everything he knows 

orin drawing, summoning, or impaneling as to the matter in issue in open court, etc.; 

. jurors, not sufficient to set aside verdict, etc. court to inform jury of this provision. 

20. Officers fined for neglect of duty. 32. Sheriff not to converse or permit any one 

21. Special juries. else to converse with jury after they are 

sworn, except by leave of court. 


bs 


Who liable to serve, and who exempt as jurors. 


1. All white male persons who are twenty-one years of age, and Code Ya., p, 687, 
not over sixty, and who are registered voters, shall be liable to serve EL of 801, p 
as jurors, except as hereinafter provided. #4, ch. 85, 21. 

2. The governor of the state, practicing attorneys and physicians, code Va., p. 688, 
officers of any court, all telegraph operators actually engaged as @? 
such in any office in this state, and all persons mentioned in the 
second and fourth sections of chapter nineteen as exempted from 
military duty (except school commissioners, persons exempted under 
the second section by reason of having relatives dependent upon 
them for support, or in the military service of the United States, or 
of this state, officers of the militia who resign their commissions 
after serving seven years successively, and officers and members of a 
uniformed and armed volunteer company,‘who shall have served 
three years), shall be exempted from serving on juries. 


Juries, how organized and summoned. 


3. The board of supervisors of each county shall, at their stated ra. g4. 
meeting in January, annually, prepare a list’of such inhabitants of 108, on 98, Bh 
the county, not exempted as aforesaid, as they shall think well 
qualified to serve as jurors, being persons of sound judgment, and 
free from legal exception, which list shall include at least twenty 
persons for every thousand inhabitants in such county; but in no 
case shall such list include a less number than fifty persons. . 

4, The list so prepared shall be delivered to the clerk of the code Va, p. 6838, 
circuit court, to be by him safely kept, subject only to the inspection ets of 1863, p- 
of the court, or of the recorder, as hereinafter prescribed; and the 106, ch. 93. 
court may strike from such list the name of any person who has 
been convicted of any scandalous offense, or been guilty of any 
gross immorality. 

5. At the time "such list is made out, the board of supervisors Code Vas p. 688, 
shall also cause all the names upon the same to be fairly written, 4°, 4 1863, p, 
each on a separate paper or ballot; and shall fold or roll up the 10° %93. 


ballots so as to resemble each other as nearly as may be, and so 
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that the name written thereon shall not be visible on the outside; 
and shall déposit the ballots in a secure box, to be prepared for the 
purpose, which shall be delivered to, and safely kept by, the clerk of 
the circuit court, and shall be opened only by order of the court, 
or by the recorder or a justice, as hereinafter prescribed. 

6. Al jurors required for the trial of cases in any circuit court, 
including cases of felony, shall be selected by drawing ballots from 
the said box in the manner prescribed in this chapter; and the per- 
sons whose names are written on the ballots so drawn shall be 
returned to serve as jurors. Grand jurors shall be summoned as 
provided in chapter one hundred and fifty-seven of this act. 

7. The clerk of every circuit court shall, at least thirty days 
before any term of such court at which a jury may be wanted, issue 
a writ of venire facias for thirty jurors, unless the judge of such 
court shall order a greater or less number, in which event the writ- 
shall issue for such other number. Such writ shall require the 
attendance of the jurors on the first day of the court, or on such 
other day thereof as the court or judge may order. 

8. At the same time the clerk shall issue a summons in the name 
of the state, requiring the recorder of the county to attend at the 
clerk’s office of the circuit court of such county on a day named in 
such summons, which shall not be less than twenty days before such 
term, for the purpose of drawing the ballots for the number of 
jurors mentioned in said writ. If the clerk be also recorder, the 
summons shall require a justice to attend for such purpose. 

9. The writ of venire facias and summons shall be delivered to 
the sheriff or other officer, who shall serve the summons on the 
recorder or justice; and it shall be the duty of such recorder or 
justice to attend, on the day designated in the summons, at the clerk’s 
office of the circuit court of the county, and in the presence of the 
clerk of the circuit court, to cause the proper number of jurors to 
be drawn from the box, and a list thereof to be delivered to the 
officer serving the summons. 

10. If the recorder or justice fail to attend as required by said 
summons, such jurors shall be drawn by the clerk, whose duty it 
shall be to place the list thereof in the hands of the sheriff or other 
officer. And it shall be the duty of such officer, at least three days 
before the time when the jurors are required to attend, to summon 
each person who is drawn, to attend the sitting of the court at the 
time and place mentioned in the writ, and make a due return thereof, 


- and of the summons aforesaid, to such court at the opening thereof. 


Td. p. 690, 2 11. 
Acts of 1863, ch 
93, p. 108. 


ae 


11. When jurors are to be drawn as aforesaid, the ballots in the 
“jury box shall be shaken and mixed together, and the recorder or 
justice, or, in case of the failure of both to attend, the clerk, shall 
openly draw therefrom as many ballots (without inspecting the 
names written on any until the proper number is drawn) as shall be 
equal to the number of jurors required; and if any person, whose 
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name is so drawn, is exempted by law, or is unable, by reason of 
sickness, absence from home, or other cause, to attend as a juror, his 
name shall be returned into the box; or if his name has been struck 
from the jury list, the ballot shall be destroyed, and ‘another shall be 
_ drawn in its stead. 

12. When any person is drawn and returned to serve as aforesaid, 903° Va., p. 600, . 
the recorder or justice, or, in his absence, the clerk, shall cause to ote of 1868, oa 
be endorsed on the ballot containing his name, the word “drawn,” 
and shall return it to the box, and the date of tne draft shall be 
entered on the list of jurors opposite his name. 

13. No person who, in pursuance of such draft, has actually Codo Va. p. 690 
attended any court, and served as a juror, shall be liable to be 
drawn again during the same year, unless all the persons whose 
names are in the jury box have been drawn to serve during such 
year. 

14. Nothing contained in the preceding sections shall prevent any 14.214. 
court from issuing writs of venire facias in term time for additional 
jurors, or requiring other jurors to be summoned by the sheriff with- 
out such writ, wherever it shall be found necessary for the conve- 
nient dispatch of business; in which case the writ, if issued, shall 
be served and returned, and the jurors shall be required to attend, 
on such days as the court shall direct. 

15. If any person duly summoned to attend as a juror in any 14.216. 
court shall neglect to attend, without any sufficient excuse, he shall 
pay a fine of not exceeding twenty dollars, which shall be imposed 

~ by the court. 

16. Any court, when not incompatible with the proper dispatch 14. p. 691, 218. 
of its business, shall have power to discharge persons summone |! as 
jurors therein, or dispense with their attendance on any day of its 
sitting. 

Qualification and disqualification of jurors; when excepted to. 

17. The court shall, on motion of either party in any suit, 14-221. 
examine on oath any person who is called as a juror therein, to 
know whether he is a qualified juror, or is related to either party, or 
has any interest in the cause, or has expressed or formed any 

- opinion, or is sensibie of any bias or prejudice therein ; and the party 
objecting to the juror may introduce any other competent evidence. 
in support of the objection; and if it shall appear to the court that 
such person is not a qualified juror, or does not stand indifferent in 
the cause, another shall be called and placed in his stead for the 
trial of that cause. And in every case the plaintiff and defendant 
may each challenge two jurors peremptorily. 

18. No exception shall be allowed against a juror after he is 14.32. 
sworn upon the jury, on account of his age or other legal disa- 15 Gratt, 684, 
bility, unless by leave of court. 

19. No irregularity in any writ of venire facias, or in the drawing, Code Va,, p: 601, 
summoning, or impaneling of jurors, shall be sufficient to set aside a 
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verdict, unless the party making the objection was injured by the 
irregularity, or unless the objection was made before the swearing of 
the jury, - 
Officers fined for neglect of duty. 
1d, 2 24. 20. When by neglect of any of the duties required in this chap- 
ter to be performed by any of the officers or persons herein men- 
tioned, the jurors to be returned shall not be duly drawn and sum- 
moned to attend the court, any person guilty of such neglect shall 
pay a fine not exceeding twenty dollars, to be imposed by the court. 
Special juries. ) 
Id. 2 25. 21. Any court may allow a special jury in any case, to be formed 
in the following manner, viz: a panel shall be made of twenty 
qualified jurors, to be summoned by an order of court for that pur- 
pose, free from just cause of exception, from which sixteen shall be 
chosen by lot; the parties thereupon, beginning with the plaintiff’s 
attorney, or the prosecuting attorney, when the state is a party, 
shall alternately strike off one, until the number be reduced to 
twelve, which number shall compose the jury for the trial of the 


case. 
Pay of jurors, 
Ia. p. 602,227. 22. Every person who shall serve upon a grand jury shall be 
Acts of 1863, ch. : 3 : 
93, p. 108. entitled to receive one dollar and fifty cents for each day he may so 


serve, and the same mileage allowed to witnesses, to be paid out of 
the county treasury; but he shall not in any case receive more than 
three dollars, exclusive of mileage, for services rendered at one term 
of court. i 
Code Va. p.692 23, Any person summoned as aforesaid by virtue of a venire fa- 
Acts of 1863, ch. cias or otherwise, and actually attending upon the court, whether 
ao he be called to serve on a jury or not, shall, for each day he so 
attends, be entitled to receive one dollar and fifty cents, and the 
— same mileage allowed to witnesses, to be paid out of the county 
treasury ; except that for any day that any person shall be sworn to 
serve on a case of felony, he shall for that day be paid two dollars 
out of the state treasury. ‘There shall be taxed in the costs against 
any person against whom a judgment on the verdict of a jury may 
be rendered in a case of misdemeanor, and against any person 
against whom judgment on the verdict of a jury may be rendered 
in a civil action, and against any person on whose motion the verdict 
of a jury is set aside and a new trial granted, ten dollars for jury 
costs, which, when collected from the party, shall be paid into the 
county treasury. If the plaintiff do not reside in the county in 
which the action is brought, he must deposit said sum of ten dollars 
-with the clerk at the commencement of the action; and if he 
recover judgment, the same shall be taxed in the costs against the 
defendant. All moneys so received by the clerk shall be forthwith 
paid by him to the sheriff, and the clerk and his sureties shall be 
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liable therefor on his official bond, as for other moneys coming to his 
hands by virtue of his office. The clerk shall certify to the board 
of supervisors a correct list of all the moneys so paid to him, and by 
him paid to the sheriff; and also a correct list of all cases in which 
a jury fee has been taxed, payable into the county treasury, to 
enable said board to settle with the sheriff therefor. Provided, that 
in case no jury is impaneled in a suit of a non-resident plaintiff, the 
jury fee deposited by him as aforesaid shall be returned to him by 
the sheriff, and the clerk shall include in his certificate a list of such 
cases. $ 

24. No juror who shall depart without leave of the court, or, Code Va., p. 692, 
- being summoned as a witness for the state, shall charge for his ‘ots of 1863, ch. 

93, p. 108. 
attendance as such, shall be entitled to receive any compensation for 
his services as a juryman. 

25. The clerk of any court upon which jurors are in attendance Code Va., p, 692, 
shall, before its final adjournment at each term, and under the Acts of 1863, ch, 
direction of the. court, make an entry upon its minutes, stating ee 
separately the amount which each juror is entitled to receive out of 
the state treasury, or out of the county treasury, for his services or 
attendance during the term. It shall be the duty of-such clerk, as 
soon as practicable after the adjournment of the court, to transmit 
to the auditor certified copies of all orders under this section, making 
allowances payable out of the state treasury. 

26. It shall be the duty of such clerk, as soon as practicable after code Va. p. 692 
the adjournment of the court, to deliver to each juror a certified ae 1863, ch. 
copy of any order under the preceding section, making an allowance °? P: 1%. 
to him, payable out of the state treasury or out a the county 
treasury ; and the sheriff of such county shall, upon demand, pay 
to such juror the amount allowed him, which shall be repaid to the 
sheriff out of the state treasury or out of the county treasury, upon 
the production of satisfactory proof that the same has actually been 
paid by him. If any sheriff fail to ray any such allowance as 
required by law, he may be proceeded against as for a contempt of 


court. 
Penalty for fraud on jury box. 


27. If any person shall be guilty of any fraud, either by prac- Code Va, p. 693, 
ticing on the jury box previously to a draft, or in drawing a juror, 
or in returning into the jury box the name of any person which has 
lawfully been drawn out, and drawing and substituting another 
instead, or in any other way in the drawing of jurors, he shall, on 
conviction thereof, be punished by a fine not exceeding five thousand 
dollars. 


Trial of case in which juror is interested at same term disqualifies him. 


28. No person shall serve as a juror, except in trials for felony, ra.g se. 
at any term of a court during which he has any matter of fact to be 
tried by a jury, which shall have been or is expected to be tried 
during the same term. 
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Trial by jury may be waived, or the number reduced by consent. 


Td. 3 38. 29. In any case, except a case of felony, in which a trial by jury 
12 Gratt. 615. would be otherwise proper, the parties, or their counsel, by consent 
entered of record, may waive the right to have a jury, and there- 
upon the whole matter of law-and fact may be heard and deter- 
mined, and judgment given by the court; or, by like consent, the 
jury may consist of seven, and in that case a verdict shall be as 
valid and have the same effect as if it had been found by a jury of 


twelve. 
Views. 
Code Va, p. 5883, 80. The jury may, in any case, at the request of either party, be 
44 Gratt, 448,470. taken to view the premises or place in question, or any property, 
matter, or thing, relating to the controversy between the parties, 
when it shall appear to the court that such view is necessary to a 
just decision; provided the party making the motion shall advance 
asum sufficient to defray the expenses of the jury and the officers 
who attend them in taking the view; which expenses shall be after- 
wards taxed like other legal costs. 


Conduct of jurors and sherif. 


Code Va. p.694, 81. A juror knowing anything relative to a fact in issue shall 

{T em.sss. disclose the same in open court, but not to the jury out of court; and 
the court shall inform the jury of this provision. 

Code Va., p. 694, 32. After a jury has been impaneled, no sheriff or other officer 
shall converse with, or permit any one else to converse with a juror, 
unless by leave of the court. | 


CHAPTER CXVII. 


OF CLERKS OF COURTS.* 


BEC. SEC. 

1. Examination of clerk’s office, etc. duty of recorder thereon; effect of the re- 

2. Offices of clerks, where to be kept. cord of recorder. 

3, Papers to be kept in clerk’s office, etc. 9. Execution book. 

4. Papers not to be removed out of the county; | 10. Index to books. 
exceptions, etc.; penalty.” 11. To whom process to be delivered, etc.; pro- 

5. Records to be open to inspection. cess book. 

= 6. Clerk or deputy may administer oaths, 12. What letters clerk must take from post 

7. Bonds to be prepared by clerks. office, etc. 

8. Partition of land, and assignment of dower, | 13. How duplicate copy of allowance obtained; 
to be certified by clerk to recorder, etc.; penalty, etc. 


Clerk’s offices; how examined ; where kept. 


Code Va., p. 695, 1. The’supreme court of appeals and any circuit court may, at 
a any time, appoint two or more persons to examine the clerk’s office of 
such court. They shall examine the fee books and the condition of 
the records and papers in the office, and report whether the clerk has 


* CLERKS Circuit Courts.—Election, Const, Art. VI, sec. 15; ante, ch. 8, sec.2. Contested election, 
ch. 6,sec.1. Deputies, ch. 7, sec, 11. Oath, ch. 9,’sec. 1,2. Bond, ch. 10, sec. 15. Term, ch. 7, sec.1, 
Vacancy, ch. 4, sec.5. Removal, ch. 7, sec. 10. 

CLERK COURT oF APPEALS.—Appointment and removal, Const. Art. WI, sec. 14; ante, ch. 118, 
sec.5. Residence, ch.7,sec.3. Bond, ch, 10, sec. 13,15. Deputies, ch. 7,sec.11. Vacancy filled, 
ch, 113, sec. 5. g : 
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faithfully discharged his duties. The court may allow to each per- 
son making such examination a sum not exceeding five dollars, to 
be paid out of the county treasury, when the examination is of the 
office of the circuit court, and out of the state treasury when it is of 
the office of the court of appeals. 
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2. The clerk’s office of the supreme court of amai shall be 14. p. 696, 29. 


kept at the seat of government, unless such court shall direct it to 
be kept elsewhere. ‘The clerk’s office of the circuit court for every 
county shall be kept at the court house of such county, unless there 
shall have been a failure to provide such office there, in which case 
the clerk’s office may be kept at such other place within the county 
as the court may direct. 


Clerk’s duty to keep records and papers, and make copies. 


3. All papers lawfully returned to or filed in the clerk’s office 14.210. 


shall be preserved therein until legally delivered out. 


4, None of the records or papers of a court shall be removed by 14.211. 


the clerk, nor allowed by the court to be removed, out of the county. 
wherein the clerk’s office is kept, except on an occasion of invasion 
or insurrection, actual or threatened, where, in the opinion of the 
court, or in a very sudden case, of the clerk, the same will be 
endangered, after which they -are to be returned as soon as the 
danger ceases; and except in such other cases as are specially pro- 


vided for by law. Any clerk violating this section shall forfeit six 
hundred dollars. 


5. The records and papers of every court shall be open to the 14.212 


inspection of any person, and the clerk shall, when required, fur- 
nish copies thereof, except in cases where it is otherwise specially 
provided. 


Powers and duties generally. 


6. Any clerk of a court, or his deputy, may administer an oath Id. 218. 


in any case wherein an affidavit is necessary or proper. 


t. 554. 


7. Every clerk shall prepare in a proper manner any bond to be Cade Va, p.697, 


taken by or given before him or his court. 


8. The clerk of the court wherein there is any partition of, or rq 415, 


assignment of dower in, land under any order, or any recovery of 
land under judgment or decree, shall transmit to the recorder of 
„ each county wherein such land is,a copy of such ord¢r, judgment, 
or decree, and of such partition or assignment, and ot the order con- 
firming the same, and along therewith such description of the land as 
may appear in the papers of the cause, and the report of such par- 
tition or assignment. Such recorder shall record the same in his 
deed book, and index it in the name of the person who had the land 
before, and also in the name of the person who became entitled 
under such partition, assignment, or recovery. And every such record 
. shall be as effectual, in cases of partition, to convey the legal title of 
such lands to the persons to whom the same is assigned by’ the report 
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of the commissioners and decree of the court as deeds of partition 
would be, if duly made by the parties. 

Id. 9 16. 9. The clerk of every circuit court shall keep'an execution book, 

1 Wash. 94. Ş e ° e . e o 
in which he shall enter, in each case wherein an execution is issued, 
the names of the parties, the time of the judgment, the amount thereof, 
or a reference to the page of the order book wherein the amount 
appears, the date of each execution, nature thereof, when returnable, 
and, if return be made thereon, the nature of such return. 

oa Va.p. 697, 10. The clerk of every court shall have an index to each book he 

is required to keep, making convenient reference to every order, 
record, or entry therein. Every execution, and every judgment or 
decree for money, shall be indexed as well in the name of the person 
against whom, as in the name of the person in whose favor, the same 
is. 

Ia, 3 18. 11. The clerk of every circuit court from whose office may be 
issued any process, original, mesne, or final, or any order or decree 

-to be served on any person, shall, unless the. party interested, or his 
attorney, direct otherwise, deliver the same to the sheriff or other 
officer of, the county for which the court is held, if it is to be exe- 
cuted therein, and if it is to be executed in any other county, shall 
enclose the same to the sheriff or other officer thereof, put it in the 
post office and pay the postage thereon. ‘The clerk shall keep a pro- 

` cess book, wherein there shall be an entry of every such process, 
order, or decree, showing its nature, date, and return day, the person 
to whom, and time when it was delivered, or if it was mailed, the 
time thereof, and the person to whom it was enclosed. From any 
officer to whom there is such delivery, the clerk shall take a receipt 
in his process book. 

Id. 219. 12. If there come directed to a clerk, by mail, a letter with an 
endorsement on the envelope, of the parties’ names, and the nature of 
the process inclosed, he shall take the same out of the post office 
and pay such postage as may be payable thereon. 

Td. 221. 13. There shall be no duplicate certificate of any allowance of a 
court to be paid out of the treasury, unless the court, upon proof, by 
the oath of the party or otherwise, of the loss or destruction of the 
original certificate, shall order a duplicate; it shall show on its face 
that it is a duplicate issued by order of the court. Any clerk who 
shall issue a duplicate otherwise, shall forfeit one hundred dollars. 


CHAPTER CXVIII 


OF RECORDERS. 


BEC. SEC. 
1. General powers and duties of recorders. 3. When curator may be appointed; his powers 
2. He may admit wills to probate, appoint and and duties. 


qualify personal representatives, guardians, | 4. Recorder may compel production of will.’ 

etc. settle their accounts, and exercise all | 5. When a will probated in another state may 

the jurisdiction in relation thereto hereto- be admitted to probate in this, etc. 

fore exercised by circuit courts, 6. Deposition of witness to will, when and how ` 
it may be taken, etc, 
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BEQ. SEC. 

7. Summons must be issued and served upon! 9. All proceedings of recorders under this chap- 
persons interested, etc., before will admitted ter subject to review in circuit court. 
to probate; guardian ‘ad litem for infants | 10. Books to be provided by recorder at expense 
to be appointed. of county, etc. 

8, Appeal from order of recorder in relation to | 11. Orders, etc., under second section made at any 
probate of will; recorder’s return thereto. time, ‘except Sundays, etc.; recorder must sit 

second Monday in each month, etc. 


General powers and duties of recorders. 


1. The recorder of each county shall have power, and it shall be Const: art. vii S. 
his duty, to receive acknowledgment or proof of, admit to record, list, Schl. 
‘and certify, deeds, wills, contracts, powers of attorney, mechanics’ 

liens, releases of liens, inventories, and other writings; to issue mar- 

riage licenses; to record lis-pendens and attachments; and to docket 
judgments and decrees, and bonds and recognizances haying the 

force of judgments. 

2. The recorder shall have power to hear proof of, and admit wills Const. art vite 6. 
and authenticated copies thereof to probate; to appoint, take bonds 35, ch, 86,81. °` 
from, and qualify or remove personal representatives, guardians, 
committees, and curators; to require and take new bonds from them; 
to appoint commissioners to examine the bonds and accounts of 
fiduciaries and settle with them; to examine reports of such com- 
missioners, confirm them in whole or in a qualified manner, or re- 
commit them, or order them to be recorded; and to order the distri- 
bution of what appears to be due on such accounts; and may exer- 
cise all the jurisdiction in relation thereto heretofore exercised by the 
circuit courts, except that no jury shall be impaneled to settle ques- 
tions of fact before such recorder. 

3. Such recorder may appoint a curator of the estate of a dece- Code Van p. 575, 
dent, during a contest about his will, or during the infancy or in the 8 Leigh 264. 
absence of an executor, or until administration of the estate be en 
granted; taking from him bond in a reasonable penalty. The cura- 
tor shall take care that the estate is not wasted before the qualifica- 
tion of an executor or administrator. He may demand, sue for, 
recover, and receive all debts due to the decedent, and all his other 
personal estate, and, likewise, if a will be in contest, any rents and 
profits of real estate which, if it were established, an executor, or 
administrator with the will annexed, could receive. He shall pay 
debts, and may be sued in like manner as an executor or administra- 
tor, and upon the qualification of an executor or administrator, shall 
account with him for, and pay and deliver to him, such estate as he 
has in his hands, or is liable for. # 

4. Any recorder having jurisdiction, upon being informed that a Code Van, p. 576, 
person has in his custody the will of a testator, may summon him* ` 
and by proper process compel him to produce the same. 

5. Where a will relative to estate within this state has been ra.g 26. 
proved without the same, an authenticated copy thereof, and the Teal tos. 
certificate of probate thereof, may be offered for probate in this state, 3798818. 
When such copy is so offered, the recorder to whom it is offered shall 


presume, in the absence of evidence to the contrary, that the will 
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Code Ya., p. 576, 
27 Ze 


Rand. 588, 
8 Gratt. 267. 


Code Va., p, 576, 
2 28. 
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was duly executed and admitted to probate as a will of personalty 
in the state or country of the testator’s domicil, and shall admit such 
copy to probate as a will of personalty in this state. And if it 
appear from such copy that the will was proved in the foreign court 
of probate to have been so executed as to be a valid will of lands in 
this state by the law thereof, such copy may be admitted to probate 
as a will of real estate. 

6. When any will, or any such authenticated copy, is offered for 
probate, and a witness attesting the same resides out of this state, or 
though in the state, is in confinement in another county, under legal 
process, or is unable from sickness, age, or other infirmity, to attend 
before the recorder, when the same is so offered, such recorder may 
issue a commission to take his deposition, annex it to the said will or 
copy, and direct it to any person authorized by law to take deposi- 
tions in other cases; the deposition of such witness shall be taken 
and certified as depositions are taken in other cases, except that no 
notice need be given of the time and place of taking the same, 
unless it be in a case in which the probate is opposed by some per- 
son who has made himself a party; and the proof so given shall 
have the same effect as if it had been given before such recorder. 

7. A person offering, or intending to offer, to a recorder a will for 
probate shall obtain from such recorder process directed to the proper 
officer of any county, requiring him to summon every person inter- 
ested in such probate to appear at a time named therein to show 
cause why the said will should not be admitted to record. The pro- 
cess shall be served upon every person interested found within the 
county and may be served in the same manner as notices; when the 
same has been so served, the recorder may proceed to probate the 
will, and to any person interested therein who is an infant, or of 


_unsound mind, a guardian ad litem shall be appointed. 
Acts of 1868, p. 
36, 24. 


8. Any person interested may, within one year, or if such a person 
be under any disability, within one year after such disability is 
removed, appeal of right to the circuit court, from any order made 


_ by the recorder in relation to the probate of a will. In case of such 


appeal, the recorder shall transmit the will in dispute, and all papers 
in his office relating thereto, and copies of all orders made by him 
on the subject, to the clerk of the circuit court, upon being requested 
to do so by the party taking the appeal. 

9. All the proceedings of recorders under the provisions of this 
chapter may be reviewed by the circuit courts, upon petition or bill 
in equity presented within three ‘years next after the date of such 
proceedings, or, if the parties interested and desiring to have the 
same reviewed be under disability, within three years after such dis- 
ability is removed. 

10. The recorder shall provide at the expense of the county, and 
keep in his office, a well bound book, in which shall be entered and 
indexed all orders made by him under the second section of this 
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chapter. He shall also provide and keep all necessary and suitable 
books in which to record and index the writings mentioned in the 
first section, and, generally, such books as may be required for the 
proper discharge of his duties. 

11. Recorders may make all orders and do all things required to 14.29. 
be done by the second section of this chapter, in their respective 
offices, on any day, Sundays and holidays excepted. But they shall 
sit for the transaction of any business which may lawfully come 
before them, on the second Monday in.each month, and continue 
_ their sittings from day to day, Sundays and holidays excepted, until 

the business before them is disposed of. 


CHAPTER CXIX. 


s OF ATTORNEYS AT LAW.* 
` BEO, SEC. 
- 1. License to practice law, by whom granted, | 6. How licenses may be suspended or annulled 
and upon what certificate. for malpractice, etc. 
2. Person authorized to practice in another | 7. Right of court to require security for good 
state may practice here. behavior, or to fine for contempt, not af- 
3, Oaths of attorneys generally ; oaths of per- fected. 
sons engaging in rebellion under sixteen | 8. Clerks, sheriffs, and their deputies forbidden 
years of age. to practice law in certain courts, 


4. Penalty for practicing without being li-{| 9.) yi pns ne as 
censed, or taking oaths; exception. 10, ¢ Wdability of attorney to his client. 

5. Power of court to supersede license of at- | 11. Remedy of attorney for services. 
torney convicted of felony. 


1. Any two judges of the courts of this state may grant a license Code Va., p. 699, 
in writing to practice law in the courts thereof, to any person who 
shall, on examination, be duly qualified, and who shall produce the 
certificate of the board of supervisors of the county where he has 
resided for one year next preceding, that he is a person of honest 
demeanor, and is over twenty-one years of age. 

2. Any person duly authorized and practicing as counsellor or 14.22. 
attorney at law in any state or territory of the United States, or in 
the District of Columbia, may practice as such in the courts of this 
state, upon producing before the courts in which he intends to 
practice, satisfactory evidence of his being so authorized. 

3. Every attorney or counsellor at law, before being permitted to 1a. 33. 


f 18 
practice in any court of this state, shall take in the court in which 19, ch 30. ee 
he proposes to practice, the following oaths: ea 269, 

2 W. Va. R. 122, 


“TA B , do solemnly swear that I have not, since the 599 
twentieth day of Jı une, eighteen hundred and sixty-three, borne arms 
against the United States, nor against the state of West Virginia ; 
that I have voluntarily given no aid or comfort to persons engaged 
in armed hostility thereto, by countenancing, counseling, or encour- 
aging them in the same; that I have not sought, accepted, nor 
attempted to exercise the functions of any office whatever under any 
authority in hostility to the United States, or to the state of West 

* As to the power. a and responsibilities generally of attorneys, see 4 Munf. 273, 371, 455 ; 


1 Wash. 10; 2 H. & M. 268; 1 Call 147; 2 Call 493; 4 Call 97; 5 Rand. 639; T Leigh’ 277; 
10 Leigh 63; T Gratt, 138, 
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3 4. 
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Virginia; that I have not yielded a voluntary support to any pre- 
tended government, authority, power, or constitution, within the 
United States, hostile or inimical thereto; and that I take this obli- 
gation freely, without any mental reservation or purpose of evasion. 
I do further swear that I will honestly demean myself in the prac- 
tice of the law, and to the best of my ability execute my office of 
attorney at law.” 

He shall also take an oath to support the constitution of the Uni- 
ted States, and, if licensed, or intending to reside, within this state, 
to support the constitution of West Virginia. . Provided, that any 
person, residing in this state, who entered the service of the late so- 
called Confederate States of America, under the age of sixteen 
years, may be admitted to practice as aforesaid, upon taking the 
following oaths: 

“I, A B—, do solemnly swear that I will support, defend, 
and maintain the constitution of the United States and the consti- 
tution of West Virginia, and all the laws made in pursuance there- 
of. Ido further swear that I will honestly demean myself in the 
practice of the law, and to the best of my ability execute my office 
of attorney at law.” 

4, If any person shall practice law in any court of this state 
without being so licensed, or without taking the oaths required, he 
shall forfeit one hundred and fifty dollars for each case in which he 
shall appear as attorney, one-half whereof shall go to the informer. 
But this penalty shall not be incurred by any attorney for insti- 
tuting suits in the circuit courts after obtaining a license, if he shall 
qualify at the first term thereafter of the circuit court of any county 
of the circuit in which he resides. 

5. Any court before which any attorney-has been qualified, on 
proof being made to it that he has been convicted of any felony, 
may supersede his license. 

6. If any circuit court observes any malpractice therein by any 
attorney, or if complaint be made to any circuit court, of mal- 
practice by any attorney therein, such court shall order the attorney 
to be summoned to show cause why his license shall not be sus- 
pended or annulled; and upon the return of the summons executed, 
if the attorney appear and deny the charge of malpractice, a jury 
shall be impaneled to try the same; and if the attorney be found 
guilty, or if he fail to appear and deny the charge, the court may 
suspend his license for a time, or annulit. The supreme court of 
appeals shall have the like power over, and may proceed in the 
same manner as to, attorneys practicing therein. 

7. Nothing in the preceding section shall affect the right of any 
court to require from an attorney therein security for his good beha- 
vior, or to fine him for a contempt of the court. 

8. If any clerk, sheriff, or any deputy of either, or any person 
interested in the profits of any such office, shall act as attorney at 
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law in any case in any court of which such clerk or sheriff is an 
officer, he shall forfeit thirty dollars. 
= 9. Every attorney at law shall be liable to his client for any IAS og 
damages sustained by the neglect of his duty as such attorney. 
10. If any attorney receive money for his client and fail to pay Code Va, p. 700, 
the same on demand, it may be recovered from him by suit or Í H. & m. 42. 
motion, and damages in lieu of interest, not exceeding fifteen per ee 
centum per annum until paid, may be awarded against him. 
- 11. An attorney shall be entitled for his services as such, to such Code Va., p. 700, 
sum as he may contract for with the party for whom the service is Í Pat, & Heath 48. 
rendéred; and in the absence of such contract, he may recover of 

such party what his services were reasonably worth. 


CHAPTER OXX. 


OF THE ATTORNEY GENERAL, AND OTHER ATTORNEYS FOR THE 
STATE, 


SEC. SEC. 


1. 6. ard appoint an assistant; oaths-and duties 
2. > Duties of the attorney general. 
3 


T. Tsformation of violation of penal laws to be 


4. His fees. given him by assessor, sheriff, constable, 
5. Prosecuting attorney to go before grand etc.; his duty thereon, etc. 
jury, etc. 


Of the attorney general.” 


1. The attorney general shall give his opinion and advice in writ- code Va., p. 700, 
ch. 165, 3 1. 
ing whenever required to do so by the governor or other officers at 
the seat of government, or by the board of publie works. 

2. He shall appear as counsel for the state in all cases in which za. 32, 
the state is interested, depending in the supreme court of appeals, or 
in the circuit court of the county in which the seat of government 
may be. 

3. He shall annually, on or before the first day of November, ta 33, 
deliver to the governor a report of the state and condition of the 
several causes in which the state is a party, pending in “the said 
courts. 

4, On the final determination of any cause in either of the courts ra. p. 701,25. 
mentioned in the second section, in which the attorney general 
appeared for the state, the clerk thereof shall certify to the auditor 
the fee of the attorney general, which shall be paid out of the pub- 
lic treasury. 

Prosecuting attorneys.t 


5. It shall be the duty of every prosecuting attorney in this state acts of 1867, p. 
to go before the grand jury whenever, in his opinion, the public 34, ch, 83, 2 1. 


* ATTORNEY GENERAL.—H lection, Const. art. VI, sec.16; ante ch. 3, sec. 2. Commission, art. VT, 


sec. 16. Contested Election, ch. 6, sec. 11, 13. Term, Const. art. VI, sec. 16; ante, ch. 7, sec. 1. Oath, 
ch. 9, sec. 1, 2. Vacancy, ch. 4, sec. 3. Removal, ch. 7, sec. 8. 


} PROSECUTING ATTORNEYS.—Election, Const. art. VII, sec. 5, and ante ch. 8, sec. 2. Contested 
Election, ch. 6, sec. L. Term, Const. art. VII, sec. 5: ch. T, sec. 1. Oath, ch. 9, sec. 1, 2. ap meenee 
ch. 7, sec. 3. Vacancy, ch. 4, sec, 5. Removal, ch. 7, sec. We Compensation, ch, 39, geo, 66 
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interest will be promoted thereby, or when called upon by the fore- 
man to do so, to aid them with his advice and assistance in the dis- 
charge of their official duties. But he shall not be present when any 
vote is taken upon the finding of an indictment or presentment. 

6. Every prosecuting attorney may, with the assent of the court, 
appoint an assistant, who shall take the same oaths, and may perform 
the same duties as his principal. 

7. Every assessor, sheriff, constable, or other officer shall give 
information of the violation of any penal law to such attorney, who 
shall forthwith institute and prosecute all necessary and proper pro- 
ceedings in such case, whether in the name of the state; or of the 
county, or of the board of supervisors, and may in such case issue 
or cause to be issued a summons for any witness he may deem 
material, to give evidence before the court or grand jury. 


CHAPTER CXXI. 


NOTICES AND MOTIONS. 


EC. BEC. 
1.) Mode of serving notice, and evidence | 6. Remedy by motion after sixty days’ notice 


2. thereof, on contracts generally; when notice must 

8. When notice to take depositions may be be returned-to clerk’s office ; no discontin- 
served on attorney ; courts to decide upon uance by failure to enter order of continu- 
sufficiency of such notice. ance. i 

4. Ten days’ notice generally required of mo- | 7. Against what part of the persons liable judg- 
tion for judgment, etc., for money. ment may be given on motion. 

5. Remedy by motion on certain bonds given | 8. When there may be a trial by jury on a 
by officers. motion. i 


1. A notice, no particular mode of serving which is prescribed, 
may be served by delivering a copy thereof in writing to the 
party in person; or, if he be not found at his usual place of abode, 
by delivering such copy and giving information of its purport to his 
wife or any other person found there, who is a member of his family, 
and above the age of sixteen years; or if neither he nor his wife, 
nor any such other person, be found there, by leaving such copy 
posted at the front door of said place of abode. Any sheriff or con- 
stable, thereto required, shall serve a notice within his county, and 
make return of the manner and time of service; for a failure so to 
do, he shall forfeit twenty dollars. Such return, or a similar return 
by any other person who verifies it by affidavit, shall be evidence of 
the manner and time of service. 

2. Any such notice to a person not residing in this state may be 
served by the publication thereof once a week for four successive 
weeks, in a newspaper printed in this state. 

38. Whenever any party on whom a notice to take a deposition 
should be served is not a resident of this state, the service of such 
notice on the counsel of such party shall have like effect as if it 
were served upon the party, provided the time between the service 
of notice and taking the deposition be sufficient for conveying by 
ordinary course of mail a letter from the place of service to the 


im” 
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place of residence of the party, and a reply from that place back: to 
the place of service, and then for the counsel to attend at the place 
of taking the deposition. In all cases when notice is served on coun- 
sel as aforesaid, the court, upon exception being taken, may deter- 
mine whether under all the circumstances the notice has been served 
in reasonable time, and admit or reject the deposition accordingly. 

4, In any case wherein there may be judgment or decree for ra. 34. 
money on motion, such motion shall be after ten days’ notice, unless 
some other time be specified in the section giving such motion. 

5. In the case of any bond taken by an officer, or given by a 1a.35. 
sheriff or constable, and returned to or filed in the office of the re- 
corder of the county, the circuit court of the county may, on motion 
of avy person, give judgment for so much money as. he is entitled, 
by virtue of such bond, to recover by action. 

6. Any person entitled to recover money by action on any con- 14.26. 
tract may, on motion before any court which would have jurisdiction “*°"™ 958. 
in an action, otherwise than under the second section of the one 
hundred and twenty-third chapter, obtain judgment for such money 
after sixty days’ notice, which notice shall be returned to the clerk’s 
office of such court forty days before the motion is heard. A mo- 
tion under this section, which is docketed under the first section of , 
chapter one hundred and thirty-one, shall not be discontinued by 7 Leigh 221, 
reason of no order of continuance being entered in it from one day 
to another, or from term to term. > 

7. A person entitled to obtain judgment for money on motion Code Va, p. 704, 
may, as to any, or the personal representatives of any, person liable $ can ses. 
for such money, move severally against each, or jointly against all, eis 
or jointly against any intermediate number; and when notice of 5 O% 435. 
his motion is not served on all those to whom it is directed, judg- 
ment may nevertheless be given against so many of those liable as 
shall appear to have been served with the notice. Such motions 
may be made from time to time until there ‘is judgment against 
every person liable, or his personal representative. Defense to such 
motions may be made in the same manner and to the same extent as 
in actions at law. 

8. On a motion when an issue of fact is joined, and either party code Va., p. Tos, 
desires it, or when in the opinion of the court it is proper, a jury { Yash. 79, 
shall be impaneled, unless the case be one in which the recovery 3244}. , 
is limited to an amount not greater than twenty dollars, exclusive 8 &*t 197. 
of interest. 


CHAPTER OXXIL 


OF CHANGING A PERSON’S NAME. 


1. Any person desiring’a change of his own name, or that of his const. art, xi, 33. 


child or ward, may apply therefor to the circuit court of the courty mist” 
75 2 
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in which he resides; and thereupon such court, in its discretion, 
may order a change of the name, and thenceforth the new name 
shall be in place of the former. 


CHAPTER OXXTIII. 
OF THE COUNTY IN WHICH PROCEEDINGS ARE COMMENCED. 


BEC. ~ BEC. 


1. A Pr ; 8. As to writs of mandamus, prohibition, and 
ee Z} As to actions at law and suits in equity. certiorari. > ’ 


Code Van p. 705, 1. Any action at law or suit in equity, except where it is other- 
l wise specially provided, may be brought in the circuit court of any 
county: : 

First, wherein any of the defendants may reside; or, 

Secondly, if a corporation be a defendant, wherein its principal 
office is, or wherein its mayor, rector, president, or other chief officer 
resides; or, 

Thirdly, if it be to recover land, or subject it to a debt, or be 
against a debtor who resides without, but has estate or debts due 
him within this state, wherein such land, estate, or debts, or any 
part thereof, may be; or, 

Fourthly, if it be on behalf of the state, in the name of the attor- 
ney general, or otherwise, wherein the seat of government is; or, 

Fifthly, if a judge of a circuit court be interested in a case 
which, but for such interest, would be proper for the jurisdiction of 
his court, the action or suit may be brought in any county in an 
adjoining circuit. 

Td. 22. - 2. An action may be brought in any county wherein the cause of 
action, or any part thereof, arose, although none of the defendants 
may reside therein. 

Td. 34. 3. Jurisdiction of writs of mandamus, prohibition, and certiorari 
(except such as may be issued from the supreme court of appeals), 

~ shall be in the circuit court of the county in which the record or 
proceeding is to which the writ relates. Any such writ may be 
awarded either by the circuit court or (in vacation) by the judge 
thereof. 


CHAPTER OXXIV. 


OF PROCESS AND THE ORDER OF PUBLICATION. 


EC. BEC. 

1. Form of writs, 6. Service of process, how made; copies to be 

2. How process is directed and returnable; made out, etc. ; when judgment by default 
when and by whom it may be executed. may become final. 

8. When new process may issue; if officer had | 7. Process, how served on corporation. 
executed and not returned former process, | 8. How served on corporation organized, etc., 


what he must do, etc. under chapter fifty-four. 
4, Officer’s duty after rule day to get from | 9, Service on common carrier, other than a 
clerk’s office process, etc. corporation. 


5. By what process suit commenced; how is- | 10. No judgment to be rendered on return of 
sued; not to be altered afterwards, etc. nihil, 
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SEC. SEC. 
11. On what affidavit order of publication may be | 14. Within what time case may be reheard, and 


made; when order may be entered; may injustice corrected. 
be made in a proceeding by petition.’ Orders of publication by clerk of court of . ` 
12. What order must state; how it must be pub» 16, appeals. 1T 
lished and posted. 17. Within what time such case may þe re- 
18. Within what time cause may be tried or heard, ete. 
heard after publication; what judgment, 
decree, or order is to be entered. & ~ 


Of process generally. 


1. Until the supreme court of appeals shall alter the forms of code Va, p. 706, 
writs, the same may be as heretofore used, except so far as is other- 
wise provided. 

2. Process from any court, whether original, mesne, or final, may 14225 
be directed to the sheriff of any county, except that process against 2 2 Rand T 
a defendant (unless a railroad, canal, turnpike, or telegraph com- 1 Leigh 359, 

6 Gratt. 210. 
pany be defendant), to answer in any action brought under the 
second section of chapter one hundred and twenty-three, shall not 
be directed to an officer of any other county than that wherein the 
action is brought. Any process may be executed on or before the 
return day thereof. If it appear to be duly served, and good in 
other respects, it shall be deemed valid, although not directed to 
any officer, or if directed to an officer, though executed by any other 
to whom it might lawfully have been directed. Process to com- 
mence suits, including writs of scire facias, mandamus, prohibition, 
and the alias or other process, where the original is returned not 
executed, may also be served by any credible persou; and the return 
of such person, verified by his affidavit, shall be evidence of the 
manner and time of service. Any process shall be returnable, within 
ninety days after its date, to the court on the first day of a term, or 
in the clerk's office, to the first Monday in a month, or to some rule 
day, except as follows: a summons for a witness shall be returnable 
on whatever day his attendance is desired, and an order of attach- 
ment may be returnable to the next term of the court, although 
more than ninety days from the date of the order, and process 
awarded in court may be returnable as the court shall direct. 

3. If at the return day of any process, it be not returned execu- Code Va, p. 7€6, 
ted, an alias, or other proper process may be issued, without waiting 
(where the first process is returnable to a term) for the subsequent 
process to be awarded at rules. And where, for want of a return of 
the first process against a defendant, any subsequent process is issued, 
if the former was executed, the officer shall not execute the latter ; 
but shall return the former, if it is in his possession, and if he has 
it not, shall return the latter with an endorsement of the execution 
of the former, and the proceedings thereupon shall be as if the first 
had been duly returned. ~ 

4. Every officer who attends a court shall, within five days after Ia. 24. 
the end of any rules, go to the clerk’s office and receive all process, 
orders, and decrees to be executed by him, and give receipts there- 

v for. For any failure so to do, he shall forfeit fifty dollars. 
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Process commencing suit, ete. 


5. The process to commence a suit shall be a writ commanding 
the officer to whom it is directed, to summon the defendant to answer 
the bill or action. It shall be issued on the order of the plaintiff, 
or his attorney or agent, and shall not, after it is issued, be altered, 
‘nor any blank therein filled up, except by the clerk. 

Code Va, p. 707, ©. Any summons or scire facias against any person, including a 

Catt.. Summons for a witness, may be served as a notice is served under the 
first section of chapter one hundred and twenty-one, to which end 
the clerk issuing such process, unless otherwise directed, shall deliver 
or transmit therewith as many copies thereof as there are persons 
named therein, on whom it is to be served. No judgment by default 
on a scire facias or summons shall be valid, if it become final within 
one month after the service of such process. 

Code Va, p, 707, 7, It shall be sufficient to serve any process against or notice to 

bah 309, a corporation, on its mayor, rector, president, or other chief officer, 

12 Teich Bs gi, OT Ìn his absence from the county in which he resides, or in which is 
the principal office of the corporation against or to which the pro- 
cess or notice is, if it be a town or village, on two members of the 
couneil; and if it be not a town or village, on the cashier or treas- 
urer; and if there be none such, or he be absent, on a member of 
the board of directors, trustees, or visitors. If the case be against 
some other corporation than a bank, and there be not within the 
state any other person on whom there can be service as aforesaid, 
service on an agent, director, or other officer of the corporation 
against which the case is, shall be sufficient. Service on any person 
under this section shall be in the county in which he resides; and 
the return shall show this, and state on whom and when the service 
was, otherwise the service shall not be valid. 

E oe Pp. 8. It shall be sufficient service of any process on, or notice to, a - 
corporation which shall have been formed, or which may be here- 
after formed under, or which has accepted, or which may hereafter 
accept, the provisions of chapter fifty-four, and which, within the 
time prescribed by the twenty-fourth section of said chapter, shall 
fail to comply with the said section, if a copy of such process or 
notice be delivered by a proper officer or person to any person at or 
in charge of its principal office or place of business; or such cor- 
poration may be proceeded against by order of publication. 

Codo Va, p.707, 9. In a case against any common carrier (other than a corporation), 
l for any liability as such, it shall be sufficient to serve any process 
against or notice to the carrier, on any agent, or the driver, cap- 
tain, or conductor of any vehicle, of such carrier, in the county 
wherein the case is commenced, and to publish a copy of the process 
or notice as an order is published under the twelfth section of this 
chapter. 


Id. 35, 
15 Gratt. 58, 


Returns of nihil; and order of publication. 


14.29. aa 10. No judgment shall be rendered on a scire facias, or in any 
7 Gatt 


5 Munf. 407, other case, on returns of nihil. 
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11. On affidavit that a defendant is not a. resident of this state ; Code Va., p. 707 
or that diligence has been uséd by or on behalf of the plaintiff to ‘hots of 1862-8, p. 
ascertain in what county he is, without effect; or that process, eres 
directed to the officer of the county in which he resides, or is, has 
been twice delivered to such officer more than ten days before the - 
return day, and been returned without being executed; or that the 
defendant is a corporation, and that. no person can be found in the 
county upon. whom the process can be legally served; an order of 
publication may be entered against such defendant. And in any 
suit in equity, where the bill states that the names of any persons 
interested in the subject to be divided or disposed of are unknown, 
and makes such persons defendants by the general description of 
parties unknown, on affidavit of the fact that the said names are 
unknown, an order of publication may be entered against such un- 
known parties. Any order under this section may be entered either 
in court or at the rules. In a proceeding by petition, there may be 
an order of publication in like,manner as in a suit in equity. 

12. Every order of publication shall state briefly the object of the Code Va., p. 708, 
suit, and require the defendants against whom it is entered, or the ‘Acts of 1863, p. 
unknown parties, to appear within one month after the date of the 4 Mune 306, 
‘first publication thereof, and do what is necessary to protect their io Grait. 284. 
interests. It shall be published once a week for four successive 
weeks, in some newspaper published in the county in which the 
order is made or directed, if one is ső published, unless the circuit 
court of such county otherwise order; and if no newspaper be pub- 
lished in the county, then in such other newspaper as the court may 
prescribe; or if none be so prescribed, as the clerk may direct. It 
shall also be posted at the front door of the court house of the 
county wherein the court is held, at least twenty days before judg- 
ment or decree is rendered. 

13. When such order shall have been so posted and published, if Code Va. p. 708, 
the defendants against whom it is entered, or the unknown parties, Í Mang, 80, 
shall not appear at the next term of the court after such publication 
is completed, the case may be tried or heard as to them. Personal 
service of a summons, scire facias, or notice may be made on a non- w ae P. 
resident defendant out of this state, which service shall have the 
same effect, and no other, as an order of publication, duly posted 
and published against him. In such case the return must be made 
under oath, and must show the time -and place of such service, and 
that the defendant so served is a non-resident of this state. Upon 
any trial or hearing under this section, such judgment, decree, or 
order shall be entered as may appear just. 

14. Any unknown party or other defendant, who was not served (4 Va, p. 708, 
with process in this state, and did not appear in the case before the date Acts Be 
of such judgment, decree or order, or the representative of such, may, 10 10 Tain ot 
within five years from that date, if he be not served with a copy of 6 6 Grat, 448 
such judgment, decree, or order, more than one year before the end gern 
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said five years, and if he was so served, then within one year from 
the time of such service, file his petition to have the proceedings re- 
heard in the manner and form provided by sections twenty-six, 
twenty-seven, twenty-eight, twenty-nine, thirty, thirty-one, thirty-two, 
and thirty-three of chapter one hundred and six, and not otherwise ; 
and all the provisions of those sections are RORY made applicable 
to proceedings under this section. 


Order of publication by clerk of court of appeals authorized. 

15. When, by the return of any officer, of processissued to answer 
any appeal or supersedeas now pending or which may be hereafter 
pending in the supreme court of appeals in this state, or when, from 
affidavits filed with the clerk of said court, it shall appear that the 
appellee or defendant in any such appeal or supersedeas is a non- 
resident of this state, or that the names or places of residence of 
such parties are unknown, so that process cannot be served upon 
them, where such service may be necessary, it shall be lawful for the 
clerk of said court in vacation, upon application, to take and issue, 
on the first Monday in any month, an order of publication against 
such absent or unknown parties, requiring them to appear on a cer- 
tain day, to be designated in said order, then and there to answer 
the said appeal or supersedeas, and to have a rehearing of the 
whole matter therein contained. 

16. Such order. of publication shall be entered upon the order 
book of the court by the clerk, and signed by him, and a certified 
copy of such order shall be inserted once a week for four successive ` 
weeks in some newspaper to be named therein, and a copy of said 
order shall be posted at the front door of the building in which said 
court is held; and when it shall appear that said order of publica- 
tion has been duly published and posted as aforesaid, the court may 
proceed to hear and decide such causes in the same manner as if 
the said parties had been personally served with process; provided, 
however, that the order of publication shall have been executed as 
aforesaid, at least thirty days before the day on which any such 
cause may be called for hearing. 

17. Any unknown party or other defendant who was not served 
with process in this state and did not appear in the cause, may have 
the same reheard, and any injustice in the proceedings corrected, 
within the time prescribed by the fourteenth section of this chapter. 
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SEC. = SEC. 
1. When rules are held, except in the first cir- | 4. Where no clerk to take rules, case stands con- 
cuit, and how long continued. tinued, etc. 
2. When held in the first circuit, and how long | 5. What rules may be taken, etc. 
continued. : 
3. Rule ‘docket ; os and chancery to be kept | 7.>When suit to abate or be dismissed. 
separate. 8. 
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SEO. 

OF THE DECLARATION, 

9. Action not to abate for want of form, where 
declaration contains sufficient matter of 
substance, 

10. What averments may be omitted in actions 
of trespass. 

11. Items of claim to be filed with declaration 
in action of assumpsit. 

12, Amendment of declaration, when of right, 
and when upon- terms; when amended 
declaration or bill, supplemental bill, or 
bill of revivor, may be filed in clerk’s office, 
and proceedings therein. 

GUARDIAN AD LITEM. 

13. When and how guardian ad litem appointed ; 
may be compelled to act, etc.; not liable for 
costs, etc. 

MATTER OF ABATEMENT, 

14. Plea in abatement not allowed for misnomer; 
when and how declaration and summons 
may be amended by inserting true name. 

15. What defects, etc., can only be taken advan- 
tage of by such plea; amendment may be 
allowed in such cases. 

16. Exception for want of jurisdiction; when 
must be taken by plea in abatement; when 
plea must be filed to be available. 

17. What must be stated in such plea for non- 
joinder, etc. ta 

18. Where issue on stich plea shall be found 
against defendant, etc. 

19. After such plea, etc., plaintiff may amend his 
declaration, etc., without proceeding to 
trial upon an issue thereon, etc.; when costa 
allowed against defendant so pleading. 

GENERAL RULES AS TO PLEAS AND SUBSEQUENT 

PLEADINGS. 

20. Defendant may plead as many pleas as he 
deems necessary; exception in case he plead 
non est factum; plaintiff may also plead as 
many replications as he deems necessary. 

21, Defendant may plead in abatement and in 
bar at the same time; issue on plea in 
abatement to be first tried; if issue found 
against him, defendant may make any other 
defense, etc. 

22. What-allegations unnecessary in pleading. 

23. Effect of omitting protestation in pleading. 

24, How certain traverses to conclude; when op- 
posite party may plead over. 

25. When plaintiff may proceed as if there were 
a similiter or joinder in demurrer. 

PARTICULARLY A8 TO PLEAS AND DEMURRERS. 

26. How plea may commence. 

27. What not necessary to be stated in second or 
other plea. 

28. Form of demurrer, or joinder in demurrer. 

29. What defects to be disregarded on demurrer ; 
when opposite party may be excused from 
replying, etc. 

80. Plaintiff in equity may have plea or demur- 
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BEC, 


rer set down for argument; what to be` 


done if same overruled; what decree enter- 
ed if defendant fail to appear and answer. 

81. Plaintiff in equity may have issue on plea 
tried by jury. 


83. General rules as to immaterial allegations. 


35. Defendant may set forth matter in his answer 
for affirmative relief, without filing cross- 
bill; when written reply thereto must be 
filed by plaintiff. 

36. Material allegation not denied, etc, to be 
taken as true. 

37. Form of bill; who deemed defendant in, and 
required to answer same. 


38. 
2 Of the verification of pleadings. 


43, Judgment or decree by confession. 
P } Judgment or decree in the office by default. 


46. How office judgment becomes final; its effect 
by way of lien ; affidavit required, and con- 
tents thereof; if affidavit not filed, etc., 
plaintiff must prove his case; oath of jury, 


etc. 
47, How office judgment set aside, and when. 
48. When defendant in equity may be attached, 


etc, 

49, When plaintiff may proceed with process for 
contempt against defendant, after insuffi- 
cient answer filed, etc., or take decree, etc. 

50. When suit in equity set for hearing. 

51. When to be heard as to defendant against 
whom it is set for hearing, etc.; when and 
how defendant may require plaintiff to use 
due diligence to mature cause for hearing 
as to other defendants, etc. 

52. When plaintiff may proceed to judgment as 
to part of defendants, etc. 

GENERAL PROVISIONS. 

53. When defendant may file plea or answer, etc. 

öd. eons to answer to be set for argument, 


C. 

55, When defendant may be examined on inter- 
rogatories, etc. 

56, When filing of plea may be objected to, etc.; 
when to be rejected; if objection over- 
ruled plaintiff may take issue thereon witb- 
out losing _benefit of objection; no excep- 
tion necessary. 

57. If affirmative relief be claimed in an answer, 
case to be decided as upon a cross-bill. 

58. When court may cause new parties to be 
brought in. 5 

59. The old rule requiring two witnesses, etc., to 
do away with the effect of denial in answer 
abolished, 

60. Control of court over proceedings in office. 
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General provisions as to the rules. 


1. In the clerk’s office of every circuit court, except those of the Code Va., p. 709, 
first circuit, rules shall be held on the first Monday of every month, aS 
except when a term of the circuit court happens to commence on the 
first Monday in a month, or either of the two following days, or on the 
preceding Tuesday, Wednesday, Thursday, Friday, or Saturday, the 
rules which otherwise would have been held for the said month on 
the first Monday, shall be held on the last Monday in the next pre- 
ceding month. The rules may continue three days; but when in 
any case such continuance would interfere with the term of the court 
for which the rules are held, they shall not continue in such case 
beyond the day preceding the commencement of the term of such 
court. ; 
2. Rules shall be held in the clerks’ offices of the circuit courts of Acts of 1863, p, 
the first circuit, as follows: for the county of Brooke, on the first ° `” 
Tuesday; for the county of Hancock on the second Tuesday; for the 
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county of Ohio, on the last Tuesday, and for the county of Marshall, 
on the third Tuesday, of every month. The said rules may continue 
three days. . 

3. There shall be a docket of the cases at rules, wherein the rules 
shall be entered; and the books in which rules and orders are 
entered, in chancery cases, shall be separate from those in which 
rules and orders are entered in other cases. 7 

4, When there is no clerk to take a rule-in a case it shall stand . 
continued until the next rule day after there is a clerk. 

5. The rules may be to declare, plead, reply, rejoin, or for other 
proceedings; they shall be given from month to month. _ 


When the suit will abate or be dismissed. 


6. A defendant may appear at the rule day at which the process 
against him is returnable, or if it be returnable in term, at the first 
rule day after the return day, and if the declaration or bill be not 
then filed, may give a rule for the plaintiff to file the same. If the 
plaintiff fail to do this at the succeeding rule day, or shall, at any 


time after the defendant’s appearance, fail to prosecute his suit, he 


shall be non-suited, and pay to the defendant, besides his costs, five 
dollars. 

7. If three months elapse after the process is returned executed as 
to any one or more of the defendants, without the declaration or bill 
being filed, the clerk shall enter the suit dismissed, although none of . 
the defendants may have appeared. 

8. When a summons to answer an action or bill is against a defen- 
dant whom the officer (receiving it) knows not to reside in his 
county, or to reside out of the state, he shall, unless he find him in 
his county on or before the return day, return him a non-resident ; 
whereupon, if the court from which such process issued have juris- 
diction of the case only on the ground of such defendant's residence 


_in such county, the action or suit shall abate as to him; and if he be 


£ 
Code Ya., p.710, 
211. 


Td. 212, 


Id. 3 13. 

4 Rand, 488. 
18 Leigh 471. 
12 Leigh 3878. 
8 Gratt. 1, 557. 


returned a non-resident of the state, and the court have jurisdiction 
of the case only on the ground that the cause of action arose in the 
county, the action or suit shall abate as to him. 


Of the declaration. 


9. No action shall abate for want of form, where the declaration 
sets forth sufficient matter of substance for the court to proceed upon 
the merits of the case. 

10. In actions of trespass, general averments that the defendant 
committed other wrongs, and that the acts charged were done with 
force and arms against the peace, may be omitted; and the plaintiff 
may prove all that he could have done if such averments had been 
inserted in the declaration. 

11. In every action of assumpsit the plaintiff shall file with his 
declaration an account stating distinctly the several items of his 
claim, unless it be plainly described in the declaration. 
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Amended declaration or bill, supplemental bill, and bill.of revivor. 


12. The plaintiff | may of right amend his declaration or bill ‘at Code Van p. 710, 
any time before the appearance of the defendant, or after such ap- 
pearance if substantial justice will be promoted thereby. But if 
such amendment be made after the appearance of the defendant, the 
court may impose such terms upon the plaintiff as to a continuance 
of the cause, and the payment of the costs of such continuance, as 
it may deem just. The plaintiff may also, at any time after the 
appearance of the defendant, in the vacation of the‘court wherein 
the suit is pending, file in the clerk’s office, with the other papers 
in the cause, an amended declaration or bill, supplemental bill, or 
bill of revivor; whereupon the clerk shall issue a summons against 
the defendant, requiring him to plead to, or answer, such amended 
declaration or bill. But if the court shall be of opinion that the 
same was improperly filed, it shall dismiss such declaration or bill 
at the costs of the plaintiff. 


Guardian ad litem to infant or insane defendant. 


13. The proceedings in a suit, wherein an infant or insane person 14. p; 711, 2 16. 
is a party, shall not be stayed because of such infancy or insanity, 2 Munt 129, 342, 
but the court in which the suit is pending, or the clerk thereof at 6 Munf 99. 
rules, may appoint a guardian ad litem to any infant or insane 6 6 Grati. 398, 
defendant, whether such defendant shall have been served with pro- ne 
cess or not. The court may compel the person so appointed to act, 
or appoint another in his stead; but the person so appointed shall 
not be liable for costs, and shall be allowed his reasonable charges, 


which the party on whose motion he was appointed shall pay. 


Matter of abatement. 


14. No plea in abatement for a misnomer shall be allowed in any Code Va., p. 711, 
action; but in a case wherein, but for this section, a misnomer would 
have been pleadable in abatement, the declaration and summons 
may, on the motion of either party, and on affidavit of the right 
name, be amended by inserting the same therein. 

15. In other cases, a defendant on whom the process summoning ra, 2 18. 
him to answer appears to have been served, shall not take advantage Stan 
of any defect in the writ or return, or any variance in the writ from į Munt. 159. 
the declaration, unless the same be pleaded in abatement. And in 2 Leigh 270. 


1! Leigh 584, 
every such case, the court may permit the plaintiff to amend the 2 Gratt, 354. 
writ or declaration so as to correct the variance, upon such terms as 
to it shall seem just. 

16. Where the declaration or bill-shows on its face proper matter Code Va., p. 711, 
for the jurisdiction of the court, no exception for want of such juris- 4 Call 416, 
diction shall be allowed, unless it be taken by plea in abatement; 2 Munt 207 


and the plea shall not be.received after-the defendant has pleaded in 10 Leigh, 486, 


Gratt. 385. 
bar, or answered to the declaration or bill, nor after a rule to plead, ì 11 Gratt. 625. 
12 Gratt. 126, 

or a conditional judgment or decreg nisi. ` 15 Gratt, 122 
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Code Va, p. 711, 17. No plea in abatement, for the non-joinder of any person as a 

tee co-defendant, shall be allowed in any action, unless it be stated in 
the plea that such person is a resident of this state, and unless the 
place of residence of such person be stated with convenient cer- 
tainty in an affidavit verifying the plea. 


Td. 2 21, 18. Ifa defendant plead in abatement that any other persons 
3 Gratt aya, ought to be jointly sued, and at the trial of an issue joined on such 


plea, it appear that the action could not, by reason of chapter 
ninety-eight, or chapter one hundred and four, be maintained against 
such other persons, or any of them, such issue shall be found against 
the defendant so pleading. 

a Va, p.712 19. After such plea in abatement, the plaintiff, without proceeding 
to trial upon an issue thereon, may amend his declaration, and make 
the persons named in such plea as joint contractors, defendants in 
the case with the original defendants, and cause process to be served 
upon the new defendants; and, if it appear by the subsequent plead- 
ings in the action, or at the trial thereof, that all the original defen- 
dants are liable, but that one or more of the other persons named in 
such plea are not liable, the plaintiff shall be entitled to judgment, 
or to verdict and judgment, as the case may be, against the defend- 
ants who appear liable; and such as are not liable shall haye judg- 
ment, and recover costs as against the plaintiff, who shall be allowed 
the same as costs against the defendants who so pleaded. 


General rules as to pleas and subsequent pleadings. 


Td. 3 23. 20. The defendant in any action or suit may plead as many sev- 
Parse eral matters, whether of law or fact, as he shall think necessary, 
A TE 56, 448, except that if he plead the plea of non est factum he shall not, 
7 Leigh 402. 


s Leigh 532, Without leave of the court, be permitted to plead any other plea 
2W. Va. R.285. inconsistent therewith. To any special plea, pleaded by a defend- 
ant, the plaintiff may plead as many replications as he may deem 
necessary. 

21. The defendant may plead in abatement and in bar at the 
same time, but the issue on the plea in abatement shall be first tried. 
And if such issue be found against the defendant, he may, never- 
theless, make any other defense he may have to the action. 

Code Va. p. 712, 22. Ina plea, replication, or subsequent pleading, intended to be 

ane pleaded in bar, or in maintenance of the action, it shall not be 
necessary to use any allegation of “actionem non,” or “precludi 
non,” or to the. like effect, or any prayer of judgment. 


Id. 2 25. 23. No party shall be prejudiced by omitting a protestation in 
any pleading. 
Id. 3 26. 24, All special traverses, or traverses with an inducement of affir- 


mative matter, shall conclude to the country. But this regulation 
shall not preclude the opposite party from pleading over to the in- 
ducement when the traverse is immaterial. 

aaas, 338, 20. When the plaintiff takes issue on the defendant’s pleading, or 


t 
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traverses the same, or demurs, so that the defendant is not let in to 
allege any new matter, the plaintiff may proceed as if .there were a 
similiter or joinder in demurrer. 


Par ticularly as to pleas and demurrers. 


26. No formal defense shall be required in a plea; it may com- Code Va., p. 712, 
mence as follows: “The defendant-says that.” Sä 
27. It shall not be necessary to state in a second or other plea, ra.g 29. 
` that it is pleaded by leave of the court, or according to the form of 
the statute, or to that effect. . 
28. The form of a demurrer or joinder in demurrer shall be: 14.220. 
“The defendant (or plaintiff) oe that the declaration plea, etc.) 
is not (or is) sufficient in law.” 
29. On a demurrer (unless it be to a plea in abatement) the court 12.331. 
shall not regard any defect or imperfection in the declaration or 5 Leigh 308, 
pleadings, whether it has heretofore been deemed mispleading or 7 Leleh a 604. 


2 Va. Cas. 501. 
insufficient pleading or not, unless there be omitted something so 6 Gratt. 130. > 


essential to the action or defense that judgment according to law 3 retk 89 188, 
and the very right of the cause cannot be given. No demurrer 3R oss. 
shall be sustained because of the omission in any pleading of the 15 Grett- 324 
words, “this he is ready to verify,” or, “this he is ready to verify by 

the record,” or, “as appears by the record;” but the opposite party 

may be excused from replying, demurring, or otherwise answering 

to any pleading which ought to have,-but has not, such words 

therein, until they be inserted. 

30. A plaintiff in equity may have any plea or demurrer set Code Va, p. 713, 
down to be argued. If the same be overruled, no other plea or f Mune, 898, 
demurrer shall afterwards be received, but there shall be a rule t ®7=*t 108- 
upon the defendant to answer the bill; and if he fail to appear and 
answer the bill on the day specified in the order, the plaintiff shall 
be entitled to a decree against him for the relief prayed for therein. 

31. A plaintiff in equity may take issue upon a plea, and have Code Va, p. 
such issue tried by a jury. {Call 382, 
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General rules as to immaterial allegations. 


32, It shall not be necessary in any declaration or other pleading code Va., p. 710, 
to set forth the place in which any contract was made, or act done, $ Sunt 110. 
unless when, from the nature of the case, the place is material or ê #4. 101. 
traversable, and then the allegation may be as to a deed, note, or 

other writing bearing date at any place, that it was made at such 
` place, or as to any other act, according to the fact, without averring 
or suggesting that it was at or in the county in which the action is 
brought, unless it was in fact therein. 

38. It shall not be necessary in any action to aver that the cause Code Va., p. 710, 
of action arose or that the matter is within the jurisdiction of the { Wash. 81. 


court, or to make profert of any deed, letters testamentary, or com- T Leigh 03. 


. . e e . a = TG tt. 389, 
mission of administration; but a defendant may have oyer in like $ tut 37 


manner as if profert were made. 
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Code Va., p. 710, 84. All allegations which are not traversable, and which the 

oF party could not be required to prove, may be omitted, unless when 
they are required for the right understanding of allegations that are 
material. 


General rules as to pleadings and proceedings in equity. 


35. The defendant in a suit in equity may, in his answer, allege 
any new matter constituting a claim for affirmative relief in such 
suit, in the same manner and with like effect as if the same had been 
alleged in a cross-bill filed by him therein; and in such case, if the 
plaintiff desire to controvert the relief prayed for in the answer, he 
shall file a reply in writing, denying such allegations of the said 
answer as he does not admit to be true, and stating any facts consti- 
tuting a defense thereto. 

86. Every material allegation of the bill not controverted by an 
answer, and every material allegation of new matter in the answer 
constituting a claim for affirmative relief, not controverted by a \ 
reply, shall, for the purposes of the suit, be taken as true, and no 
proof thereof shall be required.* 


Form of bill. 


37. The plaintiff’s bill may be in form or in substance as follows: 

“The bill of complaint of A—— B (state the names of all 
the plaintiffs) against C—— D (state the names of all the 
defendants, if known, and if not, designate them as the ‘unknown 
parties,’ or ‘unknown heirs,’ etc., as the case may be), filed in the 
circuit court of county. The plaintiff complains and says 
that (here state all the facts constituting a claim to relief). The 
said plaintiff, therefore, prays that (here state the particular relief 
desired). He also asks such other and general relief as the court 
may see fit to grant. A—— B , Plaintiff.” 

Every person designated in the caption of such bill as a defend- 
ant shall be a defendant therein, without a prayer that he be made 
such, and shall be required to answer the bill in the same manner 
and to the same extent as if he were therein called upon to do so. 


Of the verification of pleadings. ~ 


38. If the plaintiff desire the defendant to answer the bill on oath, 
he must verify his bill by oath; and if the bill be so verified the 
defendant must in like manner verify his answer. But if the bill 
be not verified the defendant need not verify his answer, and if he 
does so it shall not be entitled to any more weight in the cause than 
if it had not been verified. In case the defendant verify his answer, 
alleging new matter constituting a claim for affirmative relief, the 
plaintiff must verify his reply thereto. 

* See N. Y, Code of Procedure, p. 337, sec. 168, 8th edition; Fry vs. Bennett, 1 Code R. N. S. 245; 
5 Sanford 54; Newman vs. Otto, 4 Sanford 668; Harlow vs. Hamilton, 6 Howard 475; Sands vs. 


St. John, 36 Barbour 628; Mayor of Albany vs. Cunliff, 2 Comstock 171; Livingston ys. Miller, 4 
Selden 289; Dimon vs. Dunn, 15 N. Y. Rep. 498. 
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39. No plea in abatement or plea of non est factum shall be Cae Vie pTi 
received, unless it be verified by oath.* 

40. Where a declaration or other pleading alleges that any person ra.g ss. 
made, endorsed, assigned, or accepted any writing, no proof of the $ qae ae a 
hand writing of such person shall be required, unless the fact be 
denied by an affidavit with the plea which puts it in issue. 

41. Where plaintiffs or defendants sue or are sued as partners, and Code Va. p. 718, 
their names are set forth in the declaration or bill, it shall not be i Mont 430. 
necessary to prove the fact of the partnership, unless with the plea T 
ing, which puts the matter in issue, there be an affidavit denying 
such partnership. 

42. The verification of any pleading, and the certificate thereof, Code Va p, 718, 
shall be in form or effect as follows: 

State of West Virginia, county, to wit: 

A B , the plaintiff, (or defendant, as the case may 
be,) named in the farenping bill, (or answer, replication, or plea, as the 
case may be,) being duly sworn, says that the facts and allegations 
therein contained, so far as they are stated on his own knowledge, 
are true, and that so far as they are ee upon information, he 
believes them to be true. 

A—— B P Plaintiff (or Defendant.) 
Taken, sworn to, and subscribed before me this day of 
c— D , Clerk, (or other officer swearing him.) 

If the party required to verify a pleadińg be an administrator or 
other fiduciary, it shall be sufficient if he swears that he believes the 
- plea or other pleading to be true. 


Judgment or decree by confession. 


43. In any suit a defendant’ may confess a judgment or decree in 1%? 4 
the clerk’s office, for so much principal and interest as the plaintiff 
may be willing to accept a judgment or decree for. The same shall 
be entered of record by the clerk in the order book, and be as final 
and as valid as if entered in court on the day of such confession, 
except merely that the court shall have such control over it as is 
given by the last section of this chapter. 


Judgment or decree in the ofice by default. 


44. If a defendant who appears fail to plead, answer, or demur to 14. p. 714, 2 42. 
the declaration or bill, a rule may be given him to plead. If he fail aoe 
to appear at the rule day at which the process against him is 
returned executed, or, when it is returnable to a term, at the first 
rule day after it is so returned, the plaintiff, if he has filed his decla- 
tion or bill, may have a conditional judgment or decree nisi as to 
such defendant. No service of such decree nisi or conditional judg- 
ment shall be necessary. But at the next rule day after the same is 
entered, if the defendant continue in default, or at the expiration of 


* 6 Munf. 462; 4 Rand. 448; 6 Rand. 86; 8 Leigh 722; 12 Leigh 479; 1 W. Va. R. 382. 
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1 Munf. 56. 

2 Munf. 333. 

3 Munf. 119. ~ 
4 Munf. 76. 

1 Rand. 460. 


15 Gratt. 65. 


a Va., p. 714, 


3 Gall 225. 
1 Rob. 591. 


12 Gratt. 312, 316. 


15 Gratt. 64. 


Code Va. p. 714 
346, , 


RULES AND PLEADINGS. (CH. 125. 


any rule upon him with which he fails to comply, if the case be in 
equity, the bill shall be entered as taken for confessed as to him, and 
if it be at law, judgment shall be entered against him, with an order 
for the damages to be inquired into, when such inquiry is proper. 
45. There need be no such inquiry in an action of debt upon any 
bond or other writing for the payment of money, or against the 
drawer or endorsers of a bill of exchange or negotiable note, or in 
an action of debt or scire facias upon a judgment or recognizance. 


How office judgment is set aside, or becomes final; its effect. 


46. Every judgment entered in the office in a case wherein there 
is no order for an inquiry of damages, and every non-suit or dis- 
mission entered therein, shall, if not previously set aside, become a 
final judgment of the last day of the next term of the court, or the 
fifteenth day thereof (whichever shall happen first), and the same 
shall be entered up in court either during such term or after its 
adjournment, by the clerk, and in either case shall’ have the same 
effect, by way of lien or otherwise, as other judgments entered in the 
court during such term. But no such judgment shall be so entered 
up (except non-suits and dismissions) until the plaintiff, his agent or 
attorney, shall file in the cause his affidavit, stating that he verily 
believes there is due from the defendant to the plaintiff, upon the 
demand in controversy in the suit, including principal and interest, 
a sum certain, to be stated in the affidavit, after deducting all just 
credits, payments, and sets-off to which the defendant is entitled. 
Such judgment shall be for the plaintiff for the amount so stated, 
with interest from the date of the judgment, and such other judg- 
ment or order may be rendered and made therein as may be proper. 
If such affidavit be not made, or the action be one in which an 
order for an inquiry of damages has been entered, the plaintiff can 
only recover judgment upon proving his case. If the defendant 
has not appeared, and a jury be impaneled in any such action, their 
oath shall be that they will well and truly find the amount, if any, 
which the plaintiff is entitled to recover in the action, and a true 
verdict render according to the evidence. 

47. If a defendant, against whom judgment is entered in the 
office, shall, before it becomes final, appear and plead to issue, it 
shall be set aside, unless an order for inquiry of damages has been 
executed, in which case it shall not be set aside without good cause. 
Any such issue may be tried at the same term, unless the defendant 
show good cause for a continuance. 


Proceeding by attachment after bill taken for confessed. 
48, Although a bill be taken for confessed as to any defendant, 


, the plaintiff may have an attachment against him, or an order for 


him to be brought in to answer interrogatories. No plea or demurrer 
shall be received after such attachment, unless by order of court, 


upon motion. 
EY 
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49. If a defendant, after process of contempt, put in an answer Id, 247. 
which is adjudged insufficient, the plaintiff may go on with the sub- 17 $75 310. 
sequent process of contempt, as if no answer had been filed; or, at 
tħe option of the plaintiff, if the bill be verified, the court may 
thereupon render such decree in the case as may be just. 


When a suit in equity may be set for hearing. 


50. A plaintiff in equity may, at or after the rule day at which i Van p. T14, 
the bill is taken for confessed as to any defendant, or at which his 2 Wash. fen 
answer is filed, have the cause set for hearing as to such defendant ; 2 Rob. 255. 
and it may be so set for hearing on the answer, or upon a gen- 
eral replication thereto, as the plaintiff may prefer. If two months 
elapse after the answer of a defendant is filed, without the case being 
so set, and without exceptions being filed to his answer, he may have 
the case set for hearing as to himself. 

51. If a suit in equity be set for hearing as to any defendant, it Code Va. p. 715, 
shall be heard as to him, unless his interests be so connected with { Mont 485 
those of other defendants in the suit, that it would be improper to 
decide upon their interests separately. And though there be such 
connection, a defendant as to whom the case has been set for hear- 
ing may have an order upon the plaintiff to use due diligence to 
mature the cause for hearing as to the other defendants, and, unless 
it be so matured within such time as the court may deem reason- 
able, shall be entitled to a hearing or dismission of it as to him. 


W here a case is ready only as to part of the defendants. 


52. Where, in an action or suit against two or more defendants, Code Va., p. 715, 
the process is served upon part of them, the plaintiff may, proceed i H. & M. 488. 
4H, & M. 293. 

to judgment as to any so served, and either discontinue it as to the 5 Munf, 550. 


f. 105. 
others, or from time to time, as the process is served as to such others, 2 2 Rand: 446. 


proceed to judgment as to them until judgments be obtained against 7 Leiga 83. 


all. 


General provisions. ’ 


53. At any time before final judgment or decree, a defendant may Code Va, p. 713, 
file a plea or answer, but if the same be not filed in due time, an 6 6 Gia. T8, 174. 
action or suit shall not be thereby continued, unless the court shall ° 
for good cause so order. i 

54. When a plaintiff in equity files exceptions to an answer, the Code Van p. T18, 
exceptions shall at once be set for argument. 4 Rand. 250, 454. 

55. When exceptions to an answer have been sustained, if the Code Va. p. 713, 
defendant put in a second answer, which is adjudged insufficient, he ie 
may be examined upon E and committed until he 
answers them. 

56. When a plea is offered in any Uo or suit, which is not suf- 
ficient in law to constitute a defense therein, the plaintif may object 
to the filing thereof on that ground, and the same shall be rejected. 

But if the court overrule the objection and allow the plea to be 
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filed, the plaintiff may take issue thereon without losing the benefit 
of the objection, and may, on an appeal froma judgment rendered 
in the case in favor of the defendant, avail himself of the error com- 
mitted in allowing such plea to be filed, without excepting to the 
decision of the court therein. 

57. When a defendant in equity in his answer alleges new matter 
constituting a claim to affirmative relief, the case shall be decided 
upon the same principles, and the same relief shall be decreed in the 
case, as if a cross bill had been filed to obtain such relief. 

58. Whenever in any case a complete determination of the con- 
troversy cannot be had without the presence of other parties, the 
court may cause them to be made parties to the action or suit by 
amendment. 

59. When a defendant in equity shall in his answer deny any 
material allegation of the bill, the effect of such denial shall only 
be to put the plaintiff on satisfactory proof of the truth of such 


“allegation, and any evidence which satisfies the court or jury of the 


aoe Va., p. 715, 
Leigh 308. 


3 Gratt. 287. 
12 Gratt. 312, 


Code Va., p. 715, 
I 


4 Rand, 245. 
8 Gratt. 557. 


Code Va., p. 715, 


Id. 23. 


truth thereof shall be sufficient to establish the same. 


Control of court over proceedings in the office. 


60. The court shall have control over all proceedings in the office, 
during the preceding vacation. It may reinstate any cause discon- 
tinued during such vacation, set aside any of the said proceedings or 
correct any mistake therein, and make such order concerning the 
same as may be just. 


CHAPTER CXXVL 
OF PAYMENT AND SET-OFF. 


SEC. SEC. : 
i. “Payment before action brought may be debt to one of several defendants may te 
pleaded. set-off; plaintiff may file counter set-off, 
. Defendant may pay money into court on ac- etc. 
count of debt or damages,and plead that | 5.) Special plea of set-off; proceedings there- 
plaintiff is not entitled to more. 6. upon; effect of this chapter on volun- 
3. Plaintiff may accept the sum so paid in full } 7. tary obligations. 
or in part satisfaction ; proceedings thereon. | 8. bles eee or set-off goes to part only of de- 
4. Defendant may be allowed any payment or 
set-off which is so described in plea or ac- | (9. Defendant claiming a set-off deemed a plain- 
count, etc., as to give plaintiff notice; when tiff, etc. 


1. In any action of debt, the defendant may plead payment of the 
debt, (or of so much as is due by the condition,) before action 
brought. 

2. In any personal action, the defendant may pay into court, to 
the clerk, a sum of money on account of what is claimed, or by way 
of compensation or amends, and plead that he‘is not indebted to the 
plaintiff (or that the plaintiff has not sustained damages,) to a 
greater amount than the said sum. 

3. The plaintiff may accept the said sum either in full satisfac- 
tion and then have judgment for his costs, or in part satisfaction, and 
reply to the plea generally, and if issue thereon be found for the 


Ca. 126.] PAYMENT AND SET-OFF. : -609 


` defendant, judgment shall be given for the defendant, and he shall 
recover his costs. 

4. Ina suit for any debt, the defendant may at the trial prove, Td. p. 716, 24. 
and have allowed against such debt, any payment or set-off which is 8 Ti o 557, 
so described in his plea, or in an account filed therewith, as to give yg" 409, 
the plaintiff notice of its nature, but not otherwise. Although the 10 ratt, 499. 
claim of the plaintiff be jointly against several persons, and the set- patt 44,2028 
off is of a debt, not to all, but only to a part of them, this section $ teish 278. 


5 Leigh 30. 
shall extend to such set-off, if it appear that the persons against 3 Leigh 695. 
whom such claim is stand in the relation of principal and surety, and 4 Rand. 359. 
the person entitled to the set‘off is the principal. And when the Baer 


2 Call 409. 
defendant is allowed to file and prove an ‘account of set- off to the 1 Wash. 168, 221. 


plaintiff’s demand, the plaintiff shall be allowed to ‘file and prove ara . 
an account of counter set-off, and make such other defense as he 
might have made had an original action been brought upon such set- 
off, and in the issue, the jury, judge, or justice shall ascertain the 
true state of indebtedness between the parties, and. judgment be 
rendered accordingly. 
5. In any action on a contract, the defendant may file a plea, code Va.,p. 716, 
alleging any such failure in the-consideration of the contract, or $ stunt. 120, 358. 


d. 426. 
fraud in its procurement, or any such breach of any warranty to ery 


him of the title to real property or of the title or the soundness of a 


personal property, for the price or value whereof he entered into the o: 


contract, as would entitle him, either to recover damages at law 16ga 79m, 810. 
from the plaintiff, or the person under whom the plaintiff claims, or 13 97®tt. 143. 
to relief in equity, in whole or in part, against the obligation of the 

contract; or if the contract be by deed, alleging any such matter 

existing before its execution, or any such mistake therein, or in the 

execution thereof, as would entitle him to such relief in equity; and 

in either case alleging the amount to which he is entitled by reason 

of the matters contained in the plea. Every such plea shall be veri- 

fied by affidavit. 

6. If a defendant entitled to such plea as is mentioned in the pre- code Va, p. 716, 
ceding section shall not tender it, or though he tender it, if it be ° 
rejected for not being offered in due time, he shall not be precluded 
from such relief in equity as he would have been entitled to if the pre- 
ceding section had not been enacted. If an issue in fact is joined on 
such plea and the same be found against the defendant, he shall be 
barred of relief in equity upon the matters alleged in the plea, unless 
upon such ground as would entitle a party to relief against a judg- 
ment in other cases. Every such issue in fact shall be upon a gen- 
eral replication that the plea is not true; and the plaintiff may give 
in evidence, on such issue, any matter which could be given in evi- 
dence under a special replication, if such replication were allowed. 

7. Nothing in this chapter shall impair or affect the obligation of 
any bond or other deed deemed voluntary in law upon any party 
thereto or his representatives. 


TI 


Id. 37. 


Id. p. 717, 2 9. 
10 Gratt. 221. 


Code Va. p. 717, 


21. 
2 Munf. 336. 
12 Gratt. 53, 


Code Va., p. TIT, 
2. 


i Munf. 269. 

9 Leigh 3808. 
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8. If the defendant file a plea or account of set-off which covers 
or applies to part of the plaintiff’s demand, judgment may be forth- 
with rendered for the part not controverted and the costs accrued 
until the filing of the plea or account, and the case shall be pro- 
ceeded with for the residue as if the part for which judgment was 
rendered had not been included therein. And if, in addition to 
such plea or account, the defendant plead some other plea, going 
to the whole or residue of the demand, the case shall not be con- 
tinued as to the part not controverted by plea or account of set- 
offs, unless the additional plea be also verified by affidavit, or good 
cause be shown for such continuance. 

9. A defendant who files a plea or account under this chapter 
shall be deemed to have brought an action against the plaintiff (at 
the time of filing the same), for the matters mentioned in such plea 
or account, and the plaintiff shall not, after the plea or account is 
filed, dismiss his case without the defendant’s consent, but shall be 
entitled to every ground of defense against the defendant’s demand, of 
which he might have availed himself by special plea or otherwise in 
any action brought against him upon the same demand. On the 
trial of the issue in such case, the jury shall ascertain the amount to 
which the defendant is entitled, and apply it as a set-off against the 
plaintiff’s demand, and if the said amount be more than the plaintiff 
is entitled to, shall ascertain the amount of the excess, including 
principal and interest. Judgment in such case shall be for the 
defendant against the plaintiff for said excess, with interest from the 
date of the judgment till payment. 


CHAPTER CXX VIL. 


OF THE DEATH OR CHANGE OF PARTIES; AND THE DISCONTINUANCE 
OF CAUSES NOT PROSECUTED. 


8 SEC, 


EC. 
1. When death or other fact occurs after ver-| 5. Scire facias may be issued in vacation; order 


dict and before judgment. . of revival may be entered at rules. 
2. When it occurs pending suit or appeal where | 6. Where party whose powers cease is defend- 
cause Of action survives; where death oc- aut, etc. 
curs pending suit for a cause of action | 7. When suit discontinued unless revived. 
which does not survive at common law, 8. When case may be stricken from the docket; 
3. Where it occurs after appeal, etc. order may he published. 


4, When, by whom, and against whom scire | 9. Decree where one party dies or marries. 
facias sued out; when suit may be revived | 10. Rehearing within five years. 
on motion; when new party may have aj 11. When causes may be reinstated, and nov- 
continuance, or amend pleadings. suits set aside, etc. 
12. How such causes proceeded in. 


1. Where a party dies, or becomes convict of felony, or insane, or 
the powers of a party who is a personal representative or committee 
cease, if such fact occur after verdict, judgment may be entered as 
if it had not occurred. 

2. Where such fact occurs in any stage of a cause, whether it be 
in a court of original or appellate jurisdiction, if it occur as to any 
of several plaintiffs or defendants, the suit may proceed for or 
against the others, if the cause of suit survive to or against them. 


If a plaintiff or defendant die pending any action, whether the © 
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cause of action would survive at common law or not, the same may 
be revived and prosecuted to judgment and execution in the same 
manner as if it were for a cause of -action arising out of contract. 

3. If, in any case of appeal, writ of error, or supersedeas, which Code Ya., p. 717, 
is now or may hereafter be pending, there be at any time in an ap- 
pellate court, suggested or relied on in abatement, the death of a 
party, or any other fact which, if it had occurred after verdict in an 
action, would not have prevented judgment being entered (as if it 
had not occurred), the appellate court may, in its discretion, enter 
judgment or decree in such case as if the said fact had not occurred. 

4. In any stage of any case a scire facias may be sued out for or ra. 24. 
against the committee of any party who is insane or a convict; or 9°" eee? 
for or against a party before insane, the powers of whose committee 7 6 Ca 4 330. 
have ceased; or for or against the personal representative of the 3 Hoi "oT, 
decedent who, or whose personal representative, was a party; or for $h or 145. 


or against the heirs or devisees of a decedent who was a party; or 3 pant 15e 

7 ; a 2 Va. Cas. 134: 
for the assignee or beneficiary party, to show cause why the suit $ Peron ‘us 
should not proceed in the name of him or them. Or where the 7 Leigh 825, oe 
party dying, or whose powers cease, or such insane person or convict, ¢Gratt 8 


is plaintiff or appellant, the person or persons for whom such scire 
facias might be sued out, may, without notice or scire facias, move 
that the suit proceed in his or their name. In the former case, after 
service of the scire facias, or in the latter case, on such motion, if no 
sufficient cause be shown against it, an order shall be entered that 
the suit proceed according to such scire facias or motion. Any 
such new party (except in an appellate court) may have a continu- 
ance of the case at the term at which such order is entered; and the 
court may allow him to plead anew or amend the pleadings as far 
as it deems reasonable; but in other respects the case shall proceed 
to final judgment or decree for or against him, in like manner as if 
the case had been pending for or against him before such scire facias 
or motion. 

5. The clerk of the court in which the case is may issue such Code Va., p. 718, 
scire facias at any time, and an order may be entered at rules for’ ` 
the case to proceed in the name of the proper party, although the 
case be on the court docket. 

6. Where the party whose powers cease is defendant, the plaintiff ra, 26. 
may continue his suit-against him to final judgment or decree; but 
he shall not, at law, proceed in the same action against such defend- 
ant and his successor, nor shall he, in equity, proceed against both 
upon his previous bill, unless an order, that the suit proceed against 
the former party, be entered at the first term after service of a scire 
facias for or against such successor. 

7. If the committee, personal representative, TA or devisees of ra.7. 
the plaintiff or appellant who was a party, or of the decedent whose 
personal representative was plaintiff or appellant, shall not make 
such motion or apply for such scire facias at or before the second. 
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term of the court next after that at which there may have been a 
suggestion on the record of the fact making such scire facias or 
motion proper, the suit of such plaintiff or appellant shall be dis- 
continued, unless good cause be shown to the contrary. 

8. Any court, in which is pending any case wherein for more than 
four years there has been no order or proceeding but to continue it, 
may, in its discretion, order such case to be struck from its docket; 
and it shall thereby be discontinued. A court making such order 
may direct it to be published in such newspaper as it may name. 

9. When in any suit in equity, the number of parties exceeds 
thirty, and any one of said parties, jointly interested with others in 
any question arising therein, shall die, the court may nevertheless 
proceed, if in its opinion all classes of interest in the case are repre- 
sented, and the interest of no one will be prejudiced by the trial of 
the cause, to render a decree in such suit as if such person were 
alive, decreeing to the heirs at law, distributees, or representatives of 
such person, as the case may require, such interest as such person 
would have been entitled to, had such person been alive at the date 
of the decree. 

10. The provisions of the fourteenth section of chapter one hun- 
dred and twenty-four shall apply to decrees entered under the pre- 
ceding section. 

11. Any circuit court may, on motidn, reinstate on the trial 
docket of the court any case dismissed, and set aside any non-suit 
that may be entered by reason of the non-appearance of the plain- 
tiff, within three terms after the order of dismissal may have Wen 
made, or order of non-suit entered. 

12. All causes in which orders of dismissal have been made, or 
orders of non-suit entered, which orders have been set aside and the 
causes reinstated, shall remain upon the docket, and be proceeded 
with in tħe same manner as if the orders had never been made; 
provided, that no such cause shall be brought to trial until the 
defendant therein shall have had at least thirty days personal notice 
in writing, or if he be a non-resident, by the publication of such 
notice, once in each week for four successive weeks, in some news- 


` paper designated by the court. 


Cone Yes p. 739, 


Dalh 364. 
10 Leigh 486. 


CHAPTER CXXVIII 


OF THE REMOVAL OF CAUSES PENDING IN ONE COURT TO ANOTHER. 

SEC. aC. 

1. Power of court or-judge to remove cause | 2. Clerk’s duty in such case; proceedings in 
from one court to another. the court to which removal is made; costs, 


_ ete. 


1. On the motion of any party to a suit in a circuit court, the 
said court may for good cause shown order it to be removed to any 
other circuit court. The judge of said court, in vacation, may make 
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such order, after reasonable notice to the adverse party. The order 
of removal may be made by the court or judge without motion or 
notice, when the judge is so situated as to render it improper, in his 
judgment, for him to decide, or to preside at the trial of, the cause. 

2. When any suit is ordered to be removed under the preceding Code Va., p. 719, 
section, the clerk of the court from which, shall transmit to the clerk A 
of the court to which, it is removed, the original papers therein, with 
the copies of all rules and orders made, and a statement of the costs 
incurred by each party therein; whereupon the case shall be pro- 
ceeded in, heard, and determined by the court to which it is re- 
moved, as if it had been brought, and the previous proceedings had, 
in said court. The costs attending such removal shall be charged 
as may be thought just by the court from which, or if it make no 
order on the subject, by the court to which, the case is removed. 


CHAPTER CXXIX. 


APPOINTMENT OF COMMISSIONERS, AND PROCEEDINGS ON ACCOUNTS 
REFERRED TO THEM. 


SEC. SEO. 

1. Power of court to appoint commissioners; | 7. Commissioner may adjourn proceedings from 
how many; how removable. day to day, etc., when report to be re- 

2. May be appointed in vacation. tained in his office ten days, etc.; excep- 

8. Accounts to be taken must be referred to tions thereto; return of report and ex- 
such commissioner unless parties agree ceptions; report may be excepted to at 
otherwise; commissioner’s duty. first term after its return. 

4, Court may direct notice to take account to | 8. What must be returned with report; how 
be published in newspaper, and make pub- report made out; when commissioner to 
lication equivalent to personal service. pay costs, etc. 

5. Judge of court may in vacation order ac-} 9. Cause may be heard on reportat any time 
count to be taken. after its return, 


6. When commissioner may submit point to 
court or judge for instruction. 


1. Each circuit court may, from time to time, appoint commission- Code Va, p. 720, 
ers in chancery, or for stating accounts, who shall be removable at ¢* 
its pleasure; but there shall not be more than three such commis- 
sioners in office at the same time for the same court. 

2. The judge of any circuit court empowered to appoint commis- ra. 33. 
sioners in chancery, or for stating accounts, may, in vacation, 
appoint such commissioners with as much effect as the court could 
appoint them, and they shall have the like powers. 

3. Accounts to be taken in any case shall be referred to a commis- ee eee 
sioner so appointed, unless the parties interested agree that they 15 Gratt. 400. 
be referred to some other person. Every commissioner shall ex- 
amine and report upon such accounts and matters as may be referred 
to him by any court. 

4. The court ordering an account to be taken may direct that Code Va., p. 720, 
notice of the time and place of taking it be published, once a week $ 
for four successive weeks, in some convenient newspaper, and that 
such publication shall be equivalent to personal service of such 
notice on the parties, or any of them. 

5. Any circuit judge may, in vacation, direct any proper account 14.2 6. 
to be taken in a cause in a court of his circuit. 


Id. 2 8. 


Id. 29. 


Id. p. 721, 210. 
4 Gratt. 87. 
18 Gratt, 235. 
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6. A commissioner who doubts as to any point which arises before 
him, in taking an account to be returned to a circuit court, may, in 
writing, submit the point to such court, or the judge thereof, who 
may instruct him thereon. 

7. A commissioner may adjourn his proceedings from time to time, 
after the day to which notice was given (without any new notice), 
until his report is completed; and when it is completed, unless it be 
otherwise ordered by the court, or agreed by the parties, he shall 
retain it ten days for their examination. Any party, without being 
at the expense of taking a copy, may inspect the report, and file 
exceptions thereto; and the commissioner shali, with his report, 
return the exceptions, and such remarks thereon as lie may deem 
pertinent, and the evidence relating thereto. But any party may 
except to such report at the first term of the court to which it is 
returned. i 

8. With his report the commissioner shall return the decrees, 
orders, and notices under which he acted. He shall not copy in his 
account or report any paper; and if there has been a previous 
account, he shall not copy it into his, but, taking it as the basis of 
his, correct the errors and supply the defects thereof by an addi- 
tional statement. Everything improperly copied into a commission- 
ers account shall be expunged at his costs, on the application of 
either party ; and if, on account of his’ negligence or misconduct, a 
report be recommitied, he shall bear the costs occasioned thereby. 

9. A cause may be heard upon a commissioners’s report at any 
time after it is returned. 


CHAPTER OXXX. 


OF EVIDENCE. 


SEG, SEC. 
i. deen resolutions of the legislature as ae 20. } Records, etc., out of the state. 
2. Copies of the journal of either house, etc. 21. Foreign deeds and other writings. 
3. Signature of governor and judges. 22. 
4, Copies of certain deeds allowed in evidence; | 23. +Competency of witnesses. 
effect thereof, etc. 24. 
5. Copies of record or paper in clerk’s office of | 25.| How witnesses compelled to testify or pro- 
a court, or recorder’s office, or in the office | 26. duce document; when witness liable to 
of seeretary of the state, treasurer, or au- | 27. fine and damages; when he may be com- 


attested, etc., admitted as evidence in lieu | 29. Who may administer oaths to witnesses, 
of original; effect thereof; when proof of | 30. Interpreters. 


ditor, or in the office of surveyor of lands, | 28. mitted to jail, etc. 
seal or signature not required. etc. 81. Before whom oath ór affidavit may be made; 


6. Defendant required to plead to such copy as | how to be certified. 
if it were the original. 32, Effect of affidavit by a party that witness 

7. Provisions of sections five and and six appli- resides out of the state ; certificate of edi- 
cable to copies of records from the state tor or publisher of newspaper as to any- 
of Virginia. thing published, etc. ; effect of. 

8. When court may order delivery of original | 33.) Depositions, when and how taken, certified, 
papers, retaining a copy. 34. and returned; notice thereof; when to 

9. Circuit court may order its records or those | 35. be read; when personal attendance of 
in the office of the surveyor to be bound or | 36. witness may be required; when deposi- 
transcribed; allowance therefor; how al- | 37. tion may be read by opposite party; may 
lowed and paid. ~ 38.) be taken penditig an appeal, etc. 


10, Certificate of commissioners, etc., required | 39. Haw testimony perpetuated. 
before allowance made; record so trans- | 40. Allowance to witnesses for attendance; how 
scribed to have same faith and credit given made and entered; where witness attends 
it as the original. in several cases. 

11. Books,or records may be taken out of the | 41. When payable by state, and when not” 
county to be bound. upon what certificate, and how expressed ; 


12 J Lost records or papers, how supplied; ex- clerk, etc., not to purchase claims; when 
ae penses in such cases, how and by whom clerk to certify list of witness claims to the 
: paid, etc. 
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auditor; dispute as to claim, by whom to u Production of documents. 

be determined. ~~ 4 

49, Court may restrict taxation of costs for | 45. Effect of party's absence for seven years, 


witnesses; no entry to be made for witness | 46, When evidence may be exeluded for want of 
after execution issues, or after sixty days particulars of claim or defense. 
from end of term. 47, Evidence in mitigation of damages. 


Proceedings of the legislature ; and signature of governor or judges. 


1. Acts and resolutions of the legislature, though local or private, Code Va. p. 721, 
may be given in evidence without being specially pleaded; and an 6 Munt. 32. 


appellate court shall take judicial notice of such as appear to have b Leigh 471 (as to 


acts of Congress, 
been relied on in the court below: Pec ue aa 


2. Copies of the journa! of either house of the legislature, printed laws of Gee 
by its printer, shall be received as evidence for any purpose for oats 9 Vas p. 722, 
which the original journal could be received. 2. 

3. All courts and officers shall take notice of the signature of any Ta.38. 
of the judges, or of the governor of this state, to any judicial or 
official document. 


Copies of certain deeds evidence; records and papers in publie offices. 


4, Copies of deeds, acknowledged or proved and certified accord- Ta. 3 4. 
ing to the act of the general assembly of Virginia of the thirteenth aac 
of December, seventeen hundred and ninety-two, and placed upon 
record after the expiration of two years, the period prescribed by the - 
act of the twenty-fifth of December, seventeen hundred and ninety- 
four, but before the passage of the act of the seventh of February, 
eighteen hundred and fourteen, shall be received in evidence, and 
have all the force and effect of copies of deeds recorded within two 
years, the period prescribed as aforesaid ; provided, that nothing in . 
this section shall be construed to affect the rights of creditors and 
subsequent purchasers without notice. 

5. A copy of any record or paper in the clerk’s office of any court, Code Va., p. 722, 
or in the recorder’s office of any county, or in the office of the secre- Wash, 215, 216, 
tary of the state, treasurer, or auditor, or inthe office of surveyor of 5 Call 279. 
lands of any county, attested by the officer in whose office the same Gilmer ge 
is, may be admitted as evidence in lieu of the original. The certifi- 7 ae TA 
cate of the auditor of the fact and time of the return of any real estate fs att 190. 
‘as delinquent, or of the sale thereof for taxes, shall be prima facie eyi- 2 W Ve ® 
dence of what is stated in such certificate. Any such copy or certifi- 
cate purporting to be sealed, or signed and sealed, or signed alone, by 
any such officer, may be admitted as evidence without any proof of 
the seal or signature, or of the official character of the person whose 
name is signed to it. The certificate of the auditor of the payment 
or non-payment at any time of taxes on forfeited-or delinquent lands 
_ or of their not having been entered on the books of the assessor of 
the county or counties wherein the same were chargeable with taxes, 
shall, in any suit in relation to such lands, be prima facie evidence of 
what is stated in such certificate, provided it be filed with the papers 
of said suit, and notice thereof be given to the opposite party or his 
attorney, at least twenty days before the first day of the term at 
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which it is to be offered as evidence. When the certificate purports 
to be signed by the said auditor, it may be admitted as evidence 
without proof of his signature. T 

Code Va, p.722, 6. Such a copy of any writing filed in a suit may be filed in 

another suit on the same writing, and the defendant shall plead 
thereto as if the original were filed. 

Kote of 1866, J 7. The provisions in the two preceding sections contained shall 

oa apply to a copy of any record or paper in the clerk’s office of any 
court in the state of Virginia, or in the office of the secretary of the 
commonwealth, treasurer, register of the land office, or either auditor, 

er any surveyor of lands, of that state, attested as aforesaid; and to 

_ any certificate of the auditor of public accounts of that state as to the 
return of any real estate as delinquent, or sale thereof for taxes, or 

~~ payment or non-payment of taxes on forfeited or delinquent lands, 
or non-entry of lands on the books of the commissioners of the reve- 
“nue; provided, that such certificate of the said auditor as to the 
payment or non-payment of taxes on forfeited or delinquent lands, or 

. non-entry of such lands on the books of the commissioner of the 
revenue, be filed with the papers in any suit in ,relation to such 
lands, and notice thereof be given to the opposite party or his attor- 

ney, at least forty days before the first day of the term at which it is 

to be offered as evidence, : 

Code Va. p.722, 8. The court in the clerk’s office whereof there is an original 

a paper filed in a cause (although decided) may, for good cause, order 
it to be delivered to any person, retaining in its stead a copy thereof, 
and may make any order to prevent the improper use of the original. 

Id. 28. 9. The circuit court of any county may order any of the books 
and records in the office of the surveyor of such county, and any of 
its own books or records, to be bound or transcribed, and shall make 
a reasonable allowance therefor, which shall be paid out of the 
county treasury. 

Id. p. 723, 2 9. 10. No such allowance shall be made for any transcript until 
commissioners appointed for the purpose by the court shall have 
examined it, and written at the foot thereof a certificate of its cor- 
rectness. henceforth the same faith and credit shall be given to it 
that the book or record transcribed would have been entitled to. 


Id, 2 10. 11. A court may have any of its books or records taken out of the 
county to be bound. 
14.211. e 12. Where any book containing judgments, decrees, orders, or pro- 
cts oO y P 


87, ch. 37,21. ceedings of a court, or proceedings at rules, is lost, and there can be 
again entered correctly, by means of any writing, any matters which 
were in such book, the court may cause its clerk to have such mat- 
ters re-entered, and such entries shall have the same effect as the 
original entries. 

Ia. 3 2. 13. Where any such book, or any book containing the record of 

Code Ya., p. 728, _- : 

2 19. wills, deeds, or other papers, or where any paper filed in a clerk’s or 

12Gratt. 27. vecorder’s office, is lost, the clerk or recorder in whose office such 
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book or paper was, upon the production to him of any original 
paper which was recorded in the said book, or any attested copy of 
the record thereof, or of an attested copy of anything else in such 
book, or of any paper so filed, shall, on application, record or file 
the same anew. ‘The record shall show whether it is made from an 
original or a copy, and how the paper from which it is made was 
authenticated or attested. Such record shall have prima facie the 
same effect that the record or paper for which it is substituted would 
have had. 

14. If, in any cause, the original papers therein, or any of them, Acts of 1863, p. 
or the record for or in an appellate court, or any paper filed or con- mage 
nected with such record, be lost, the court wherein the case is, or in 
which, but for such loss, it would or ought to be, may docket the 
same; and on affidavit of such loss, the cause may be proceeded in, 
heard, and determined, upon an authenticated copy of what is lost, 
or proof of the contents thereof; or if the cause be in an appellate 
court, upon a new record made up from the records and papers of 
the court below, and certified by the proper officer; or, in case the 
record and papers, or any part thereof, be lost or destroyed, the 
court below may, upon application of either party, upon reasonable 
notice to the opposite party, supply such record or part thereof 
from the best evidence before it, either documentary or parol, which 
may he used in the court of appeals for the same purposes that the 
original might be. The court may, ‘however, at the instance of 
either party, or in its discretion, require new pleadings to be made 
up in whole or in part; and the plaintiff, instead of proceeding as 
hereinbefore provided for, may commence and prosecute a new suit 
for the same matter; and such new suit may, if the former suit was 
in due time, be brought within one year after such loss, notwithstand- 
ing the expiration of the time within which suit must otherwise 
have been brought. S 

15. Where any book or paper is obliterated, defaced, or injured, ta. g 4. 
so as to be in whole or in part illegible, or is destroyed or carried 
away and concealed, or is in the possession or control of armed 
rebels or a public enemy, it shall be deemed lost for the purposes 
of this chapter. us 

16. For any services of the clerk under the twelfth section of this ya,4 5, 
chapter, unless rendered necessary by his own neglect, the court shall 
allow him a reasonable compensation, which shall be chargeable to 
the county. For recording anew any will, deed, or other paper, the 
recorder or clerk shall have the same fees as for the original record, 
to be paid by the party on whose application such new record is 
made. For replacing, as aforesaid, the original papers in any cause, 
or the record in an appellate court, the costs and expenses shall be 
ascertained under the direction of the court, and adjudged against 
any party or parties in the cause, or divided among them, as the 


CS 


T8 
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court may, in its discretion, determine to be equitable; and so, also, 
when new pleadings are ordered. 
Td. 2 6. 17. Any person desirous of proving the contents of any paper filed 
pode Va., p. 728, .* 
in a clerk’s or recorder’s office, or anything which was of record in 
Ó Hand, 107, any book containing judgments, decrees, orders, or proceedings of a 
court, or proceedings at rules, or the record of wills, deeds, or other 
papers, may, if such paper or book be lost within the meaning of 
this chapter, file with a commissioner hołding his office under the 
appointment of the circuit court for the county where such paper or 
book was filed or-kept, a petition stating the nature of the paper or 
record the contents of which he desires to prove, and what persons 
may be affected by such proof. Whereupon the commissioner shall 
appoint a time and place for proceeding on such petition, and cause 
reasonable notice thereof to be given to the parties interested. If 
any person who may be affected by the proof be an infant or insane 
person, or if it affect a married woman in a case not relating to her 
separate property, the commissioner shall appoint a guardian ad 
litem to attend to the case on his or her behalf. . i 
Code Va. p.723, 18. The commissioner shall, at the instance of any party inter- 
Acts of 1863, p. ested, take in writing the evidence of the witnesses. He may adjourn 
Í from time to time, and shall keep a journal of his proceedings.” He 
shall return the said journal, with all the evidence taken by or filed 
with him, to the clerk’s or recorder’s office in which the book or 
paper was that is mentioned in the petition, there to remain as evi- 
dence of rights against the parties so notified, and those claiming 
under them, when better evidence cannot be had. 


oa 


~ Records and office books out of this state. ` 


Code Va., p. 723, 19. The records and judicial proceedings of any court of the 
í 18 rys taws United States, or of any state, attested by the clerk thereof, with the 
1 Masizi — seal of the court annexed, if there be a seal, and certified by the 
6 Leigh 523, 

TLeigh93t, judge, chief justice, or presiding magistrate of such court, to be 
attested in due form, shall have such faith and credit given to them 
in every court within this state, as they have in the courts of the 
state, territory, or district whence the said records come. 

Code Va. p. 724, 20. All records and exemplifications of office books kept i in any 

É Story's Laws U, public office of the United States, or of a state, not appertaining to 

a p SET r, a court, shall be evidence in any court or office in this state, if 
attested by the keeper of the said records or books, and the seal of 
his office annexed, if there be a seal, and certified by the presiding 
justice of the county or district in which such office is, or by the 
governor, the secretary of state, the chancellor, or the keeper of 
the great seal of the state, to be attested in due form, and by the 
proper officer. Such certificate, if given by the presiding justice of 
a court, shall be authenticated by the clerk or prothonotary of the 
said court, who shall certify, under his hand and the seal of his 
office, that the said presiding justice is duly commissioned and 
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qualified; or, if said certificate be given by the governor, the secre- 
tary of state, the chancellor, or keeper of the great seal, it shall be 
under the great seal of the state in which the said certificate is 
made, 

Foreign deeds, powers of attorney, policies of insurance, ete. 


21. Every deed or power of attorney executed out of this state, the Code Va, p.724, 

acknowledgment or proof of which is certified so that it might be 1 Rana. 456. 
6 Leigh 523. 

admitted to record under chapter seventy-three, and every policy of 

insurance, charter party, copy from a record in any foreign court, or 

from a register of births and marriages in any place out of the 

United States, if it be attested by a notary public, under his seal of 

office, that such policy, charter party, record, or register was made, 

entered, or kept in due form according to the law of the place in 

which it was made, entered, or kept, and that such copy is true, and 

the official character of such notary be certified to by any court of 

record, or the mayor or other chief magistrate of any county, city, 

town, or borough, or under the great seal of the state, kingdom, 

province, island, or colony in which such notary may reside, shall be 

evidence in any court in this state. 


Competency of witnesses. i 


22. No person offered as a witness in any civil action, suit, or pro- For former laws 
ceeding, shall be excluded by reason of his interest in the event sco Gedo Ve È 


p 
i 724, 218,19, 20. 
thereof. 6 a 74. 


23. A party to a civil action, suit, or proceeding may be examined 4 G8? s35- 
as a witness in his own behalf, or in the behalf of any other party, #2 P 
? kd 


. g . g : : See N. Y. Code of 
in the same mahuer and subject to the same rules of examination as 3° tata o 755 


i : to 771, 2 398, 399, 
any other witnesses, except as follows: eee ae 


I. An assignor of a chose in action shall not be examined in favor which ?@22 and 23 
of this chapter 


of his assignee, unless the opposite party be living. ERES A 


II. A party shall not be examined in his own behalf in respect to plied ame E 
any transaction or communication had personally with a deceased a 2 cree 
person, against parties who are the executors, administrators, heirs- Neon ae 
at-law, next of kin, or assignees of such deceased person, where they l 
have acquired title to the cause of action from or through such 
deceased person, or have been sued as such executors, administrators, 
heirs-at-law, next of kin, or assignees. But where such executors, 
administrators, heirs-at-law, next of kin, or assignees shall be exam- 
ined on their own behalf, in regard to any conversation or trans- 
action with such deceased person, then the said assignor or party 
may be examined in regard to the same conversation or transaction. 

III. If the deposition of a party to the action, suit, or proceeding 
has been taken, and he shall afterwards die, and after his death such 
deposition be used upon any trial or hearing, in behalf of his execu- 
tors, administrators, heirs-at-law, next of kin, or assignees, the other 
party, or assignor, shall be a competent witness as to any and all 
matters to which such deposition relates. 
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IV. This and the preceding section shall not apply to any action, 
suit, or proceeding commenced prior to the seventh day of February, 
eighteen hundred and sixty-eight, in which a judgment or final 
decree has been obtained, and a new trial or rehearing has been or 
shall be awarded therein ; but in all such actions, suits, or proceed- 
ings, the rules of evidence shall be the same as if this and the pre- 
ceding section had not been enacted. 

Y. A husband shall not be examined for or against his wife, nor a 
wife for or against her husband, except in an action or suit between 
husband and wife. 

VI. A guardian, committee, or other fiduciary shall not be ex- 
amined as a witness against his ward, or the person he represents, as 
to any transaction in his fiduciary capacity, unless the ward or per- 
son affected thereby is in a condition to testify as to the same trans- 
action. 

VII. A party to an action, or person interested in the event 
thereof, shall not testify in his own behalf against a deaf or dumb 
person, unless the evidence of such deaf or dumb person has been 
taken in the case. 

Acts “of 1868, p. 24, No person shall be incompetent as a witness on account of 
race or color. 


How witnesses compelled to testify. 


Code Va., p. 725, 20. A summons may be issued, directed as prescribed in the second 
ga section of chapter one hundred and twenty-four, commanding the 
officer to summon any person to attend on the day and at the place 
that such attendance is desired, to give evidence before a court, 
grand jury, recorder; board of supervisors, arbitrators, umpire, jus- 
tice, surveyor, notary public, or any commissioner appointed by a 
court or recorder. The summons may be issued, if the attendance 
be desired at a court, by the clerk thereof; if before a grand jury, by 
the prosecuting attorney, or the clerk of the court, at the instance of 
the prosecuting attorney; if before a board of supervisors, by the 
clerk thereof; and in other cases, by any person before whom, or the 
clerk of the circuit court of a county in which, the attendance is 
desired ; or, if it be desired before a justice, by such or any other 
justice. It shall express on whose behalf, and in what case, or about 
what matter, the witness is to attend. This section shall be deemed 
to authorize a summons to compel attendance before commissioners 
or other persons appointed by authority of another state, but only 
in case they be citizens of this state, and the summons requires the 
l attendance of a witness at a place not out of his county. 

Td. 2 22. 26. When it appears by affidavit that a writing or document in 
the possession of a person not a party to the matter in controversy is 
material, and proper to be produced before a court, or any person 
appointed by it or acting under its process or authority, such court, 
or a judge thereof in vacation, may order the clerk of said court to 
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issue a subpoena duces tecum to compel such production at a time 
and place to be specified in the order. 

27. If any person, after being served with such summons, fail tO Id. 2 23. 
attend to give evidence, or to produce such writing or document 
according to the summons, the court whose clerk issued the summons, 
or if it was not issued by the clerk of a court, the circuit court of the 
county in which the attendance is desired, on a special report by the 
board, person, or persons before whom there was the failure to attend, 
oh proof that there was paid to him (if it was required), a reasona- 
ble time before he was required to attend, the allowance for one day’s 
attendance, and his mileage and tolls, shall, after service of a notice 
to, or rule upon, him to show cause against it, (if no sufficient cause 
be shown against it), fine him not exceeding twenty dollars, to the use 
of the party for whom he was summoned, and may proceed by 
attachment to compel him to attend and give his evidence at such 
time and place as it may deem fit. The witness shall moreover be 
liable to any party injured for damages. 

28. If a person, after being served with such summons, shall ta. 224 
attend, and yet refuse to be sworn, or to give evidence, or to produce 
any writing or document required, he may, by order of the court 
whose clerk issued said summons, or of the person before whom he 
was summoned to attend, be committed to jail, there to remain 
until he shall, in custody ‘of the jailor, give such evidence, or pro- 
duce such writing or document. á 

29. Any person before whom a witness is to be examined may Ia. g 25. 
administer an oath to such witness. l 


Interpreters. 


30. Interpreters may be sworn truly to interpret, when necessary. 14.226. 


Of affidavits and depositions. 

31. In any case in which an oath might be administered by, or an Id. p.126, 3 27, 
affidavit made before, a justice, the same may be done by or before 
a notary public, or a commissioner appointed by the governor, or by 
a court or the clerk thereof; or in case of a survey directed by a 
court in a case therein pending, by or before the surveyor directed 
to execute said order of survey. An affidavit may also be made 
before any officer of another state or country authorized by its laws 
to administer an oath, and shall be deemed duly authenticated if it 
be subscribed by such officer, and there be annexed to it a certificate 
of the clerk or other officer of a court of record of such state or 
country, under an official seal, verifying the genuineness of the sig- 
nature of the first mentioned. officer, and his authority to administer 
an oath. 

32. In any suit an affidavit that the witness or party resides out 14.228. 
of this state, or is out of it, shall be prima facie evidence of the fact, 
although such affidavit be made by a party, and without previous 
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notice. Where anything is required by any statute to be published 
in a newspaper, the certificate of the editor or publisher, or affidavit 
of any other person, shall be admitted as evidence of what is stated 
therein as to the publication. 

83. In any pending case the deposition of a witness, whether a 
party to the suit or not, may, without any commission, be taken in 
or out of this state by a justice or notary public, or by a commis- 
sioner in chancery; and if certified under his hand, may be re- 
ceived without proof of the signature of such certificate. 

84. On affidavit that a witness resides out of this state, or is out 
of it in the service thereof, or of the United States, his deposition 
may be taken by or before any commissioner appointed by the gov- 
ernor of this state, or any justice, notary public, or other officer 
authorized to take depositions in the state wherein the witness may 
be, or if the deposition is to be taken in a foreign country, by or 
before such commissioner or commissioners as may be agreed upon ` 
by the parties or appointed by the court, or if there be none such, 
by or before any American minister, plenipotentiary, charge d’affaires, 
consul general, vice consul, or commercial agent, appointed by the 
government of the United States, or by or before-the mayor, or other 
chief magistrate of any city, town, or corporation in such country, 
or any notary public therein. Any person or persons taking such dep- 
osition may administer an oath to the witness, and take and certify 
the deposition with his official seal annexed; and if he have none,,. 
the genuineness of his signature shall be authenticated by some 
officer of the same state or country, under his official seal, unless the 
deposition is taken by a justice out of this state, but in the United 
States, in which case his certificate shall be received without any seal 
annexed, or any other authentication of his signature. 

35. Reasonable notice shall be given to the adverse party of the 
time and place of taking every deposition; and in a suit in equity 
a deposition may be read, if returned before the hearing of the cause 
or though after an interlocutory decree, if it be as to a matter not 
thereby adjudged, and be returned before a final decree. 

36. A deposition in a case at law, taken on such notice, under the 
three preceding sections, may be read in such case, if, when it is 
offered, the witness be dead, or out of this state, or one of its judges, 
or a superintendent of the hospital for the insane, if the same be 
more than thirty miles from the place of trial, or in any public 
office or service the duties of which prevent his attending the court, 
or be unable to attend it from sickness or other infirmity, or be out 
of the county in which the case is pending. But where the only 
ground of reading a deposition is that the witness is out of the 
county, on motion to the court, before the commencement of the 
trial, it may, for good cause shown, require such- witness to attend in 
person. 
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37. When a deposition has been filed, if not read on the trial by fed Sode Van Ph Hi 
the party taking it, it may be read by the other party. 
38. In any case wherein there has been a judgment, decree, or ta, s4, 
order, from or to which an appeal, writ of error, or supersedeas has 
been or might be allowed, a deposition may be taken for any party 
to such case, or for or against his or her husband, personal represen- 
tatives, heirs, or devisees, in like manner, and by such persons, as is 
before prescribed for pending cases; and it may be read in any 
future trial that may be directed, if the same could properly be read 
had there been no such judgment, decree, or order. 


How testimony may be perpetuated. 


39. A person desirous of perpetuating the testimony of witnesses ra. -2 85, 
as to a matter, whether a suit be pending in relation thereto or not, et ae 
may file with a commissioner in chancery of a court wherein, if 
there were a bill to perpetuate the testimony, such bill might be 
filed, a petition stating such matter, and what persons may be affected 
by the testimony. Whereupon the commissioner shall appoint for 
proceeding on the petition a time and place, whereof reasonable 
` notice shall be given to the persons who may be so affected. If any 
of them be an infant or insane person, the commissioner shall 
appoint a guardian ad litem to attend on his behalf. At such time 
and place the commissioner shall take in writing the evidence of any 
witnesses adduced in respect to said matter by the petitioner, or by 
the person so affected. He may adjourn from time to time, and shall 
return a report of his proceedings, with the testimony taken by him, 
to the clerk’s office of the court by which he was appointed, and 
such testimony shall have the same effect as if it had been taken on 3 
a bill to perpetuate testimony. Such court may make such order as 
to the costs as may seem to it right. 


eae 
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Allowance to witnesses for attendance. 


40. A person attending as'a witness under a summons shall have Codo Vas p. 127, 
one dollar for each day’s attendance, and five cents per mile for each 42°; of 1866, p. 
mile necessarily traveled to the place of attendance, and the same for ™ ° 
returning, besides the tolls at the bridges and ferries which he crosses, 
or turnpike gates he may pass. On his oath an entry of the sum he is 
entitled to, and for what, and by what party it is to be paid, shall be 
made, when the attendance is before either house or a committee of 
the legislature, by the clerk of such house or committee, and in 
other cases by the clerk of the court in which the case is, or the 
board or the person before whom the witness attended. A witness 
summoned to attend in several cases may have the entry made 
against any of the parties by whom he is summoned, or for whom he 
is sworn as a witness, but no witness shall be allowed for his attend- 
ance in more than one case at the same time, unless he be sworn in 
more than one case. This section shall not apply to witnesses before 
justices. 
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41, The sum to which a witness is entitled shall be paid out of the 
treasury in any case of attendance before either house or a, commit- 
tee of the legislature, and in any other case in which the attendance 
is for the state, except where it.is otherwise specially provided. In 
all other cases it shall be paid by the party for whom the summons 
issued. The payment shall be on a certificate of the person required 


‘ by the preceding section to make the entry. The certificate shall 


Id. 3 38. 


Id. p. 729, 3 40. 


Td. 242. 


express by letters, and not by figures, the separate amounts to which 
the witness is entitled for his attendance, traveling, and tolls and fer- 
riages which he may have to pay, and the aggregate thereof. No 
clerk or other person authorized to make such entry, or give such 
certificate, shall become interested by purchase in any claim payable 
out of the public treasury, which by law he is authorized to certify. ` 
And it shall be the duty of such clerk, as soon as ‘possible after the 
adjournment of any court to make out a list of all entries made on 
behalf of witnesses attending for the state, whose fees are payable 
out of the treasury, and certify such list to the auditor. Any dispute 
(before or after issuing the certificate) between the witness and the 
party against whom his claim is made, as to its justice or amount, 
may, when the case is in a court or before a justice, be determined 
by such court or justice. 

42. The court may restrict the taxation in the costs for witnesses 
to so many as may be deemed just. No entry for a witness shall be 
made against a party recovering costs, after execution has issued for 
such party; and in no case shall there be an entry of a witness for 
attendance at a term, affer sixty days from the end of such term. 
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Production of documents. 


43. In any case at law a party may procure from the clerk of the 
court in which the action is pending’ a subpcena duces tecum, requir- 
ing any party to the action to appear before the court on a day 
named therein, and bring with him and produce before such court, 
any book of accounts, or other writing or paper, to be specified in 
such process, in order that the same may be used as evidence on the 
trial of the action, and unless the perso upon whom such process is 
served shall, at the time specified therein, produce what is so 
required, or show to the satisfaction of the court that he has not 
under his control such book, writing, or paper, the court may attach 
him and compel him to produce the same. It may, also, if it see fit, 
set aside a plea of such person, and give judgment against him by 
default, if he be a defendant, or, if he be plaintiff, order his suit to 
be dismissed, with costs, or, if he be claiming a debt before such 
court or a commissioner, disallow such claim. 


Effect of party’s absence for seven years. 


44, If any person, who shall have resided in this state, go from 
and do not return to, the state for seven years successively, he shall 
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be presumed to be dead, in any case wherein his death shall come in 
question, unless proof be made that he was alive within that time. 


45. If the person so presumed to be dead be found to have been Ia. 243. 


living, any person injured by such presumption shall be restored to 
the rights of which he shall have been deprived by reason of such 
presumption. 


Excluding evidence for want of particulars of claim or defense. 


46. In any action or motion, the court may order a statement to Ia. p.730, 2 44. 


be filed of the particulars of the claim, or of the ground of defense; 
and if a party fail to comply with such order, may, when the case is 
tried or heard, exclude evidence of any matter not described in the 
notice, declaration, or other pleading of such party so plainly as to 
give the adverse party notice of its character. 


Evidence in mitigation of damages. 


47. In any action for defamation, the defendant may justify. by ta. 245 


alleging and proving that the words spoken or written were true, ‘and 
(after notice in writing of his intention to do so, given to the plaintiff 
at the time of, or for, pleading to such action) may give in evidence, 
in mitigation of damages, that he made or offered an apology to the 
plaintiff for such defamation before the commencement of the action, 
or as soon afterwards as he had an opportunity of doing so, in case 
action shall have been commenced before there was an opportunity 
of making or offering such apology. 


13. 
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CHAPTER CXXXI 


OF THE COURT DOCKET; INQUIRY OF DAMAGES; TRIAL BY JURY; 
AND JUDGMENTS AND DECREES OF THE COURT FOR MONEY. 


Docket in circuit court; how made out and 
called; and cases disposed of. 


. Chancery docket to be made out separately ; 


cases on 1t to be called and disposed of. 


. Remedy if court refuse to hear a case. 
. Court may direct an issue to be tried in a 


chancery cause. 


. In other cases court may have an issue tried 


on an inquiry of damages; province of 
court at the trial. 


. Case to be tried at next term after rule for 


an inquiry of damages, unless good cause 
be shown for continuance, 


. When court may try cause and render judg- 


ment without a jury. 


. Amendment of pleadings at the trial. 
. Exceptions may be taken to the opinion of 


the court, etc.; duty of court to sign bill 
of, when; how compelled to do so, etc. ; 
when exception need not be taken. 


, Number of counsel in civil case limited. 
. Non-suit not allowed after jury retires. 
. What papers may be carried from the bar by 


jury. 
Where several counts, one of whichis faulty, 
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. Actions on certain bonds, etc.; 


what instruction may be asked; verdict for 
entire damages. 

When jury to allow interest, etc.; -; must find 
the aggregate of principal and interest due 
at time of trial; judgment therefor to be 
entered with interest from date of judg- 
ment. 


. New trial, when it may be granted; number 


limited. 


. Judgment or decree must be entered for 


aggregate of principal and interest due, etc. 
assignment 
of breaches; same after judgment by de- 
fault; if jury impaneled shall ascertain 
damages, etc.; judgment, how entered, etc.; 
when scire facias may be sued out. 


. Judgment or decree to bear interest from 


date, etc., whether so stated therein or not. 


. When plaintiff may recover against part of 


defendants sued. 


. Judgment or decree, how entered against 


fiduciary; when he may be made to pay 
costs out of his own estate. 

When executions may issue during term by 
order of court. 
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Of the court docket, and order in which cases are heard. 


1. Before every term of a circuit court, the clerk shall make out 
a docket of the following cases pending, to-wit: first, cases of the 
state; and, secondly, motions and actions in the order in which the 
notices of the motions were filed, or in which the proceedings at 
rules\in the actions were terminated, docketing together, as new 
cases, those not on the docket at the previous term. He shall, under 
the control of the court, set the cases to certain days; and the 
docket shall be called, and the cases on it tried or disposed of for 
the term in that order, except that the court may, for good cause, 
take up any out of turn. 

2. Before every term of a circuit court, the clerk shall make out 
a separate docket of chancery cases in which there are motions, and 
of other chancery cases which have been set for hearing as to any 
party, or which the court is to hear upon a plea, demurrer, or excep- 
tions to an answer; and during such term every cause on said aotket 
shall be called and disposed of. 

3. Any party asking the court to hear a case may, if the court 
refuse to hear it, have his application spread upon the record, with 
a statement of the facts in relation thereto. 


Power of court to have a trial by jury, or inquiry of damages. 


4, A circuit court wherein a chancery case is pending may direct 
an issue to be tried in such court, or in any other circuit court.* 

5. A circuit court may, in any other case before it, have an issue 
tried, or an inquiry of damages made by a jury; and determine all 
questions concerning the legality’of evidence and other matters of 
law which may arise. 

6. At the next term after an order at the rules for an inquiry of 
damages, the same may be tried and a final judgment rendered 
therein, unless good cause be shown for a continuance. 

7. The court, in an action at law, if neither party require a jury, 
or if the defendant has failed to appear, may ascertain the amount 
the plaintiff is entitled to recover in the action, if any, and render 
judgment accordingly. 


Amendments of pleadings at the trial. 


8. If at the trial of any action there appear to be a variance 
between the evidence and allegations or recitals, the court may, if 
in its opinion substantial justice will be promoted thereby, allow the 
pleadings to be amended, and if it be made to appear that a contin- 
uance of the cause is thereby rendered necessary, such continuance 


shall be granted at the costs of the party making the amendment. is 


* As to the powers of the court directing an issue, and of the court in which it is tried, see 1 . 
Wash. 156, 336; 1 Call 382, 500; 2 Call 369; 5 Call 537; 1H. & M. 548; 2 H. & M. 529; 1 Munf. 
373; 2 Munt. 412; 4 Munt. 450; 5 Munf. 219; 6 Munt. 207, 245, 385, "459, 464; 1 Rand. 249 ; 2 
Rand. oat. Gilmer 159; 3 Leigh 567; 5 Leigh 197; 10 Leigh 560; 5 Gratt. 354; 6 Gratt. 582; 

ratt. 
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Bill of exceptions; argument of counsel; non-suit. 


9. In the trial of a case at law in which an appeal lies to the Code Va, p. 732, 
court of appeals, a party may except to any opinion of the court, §Srune avs, 
and tender a bill of exceptions, which (if the truth of the case be L{l 28, 215, 


(side paging.) 
fairly stated therein) the judge shall sign, and it shall be a part of 7 Rand. 600. © 


5 Rand. 31. 
the record of the case. If any judge refuse to sign such bill of oie 
exceptions, he may be compelled to do so by the court of appeals by 3 Leigh ee 
mandamus; in which case the bill of exceptions shall be a part of 1 Rob. 591. 

2 Gratt. 193, 344. 
the record to the same extent as if it had been signed by the judge 6 Gratt. 219. 


tt. 539, 
at the proper time. A party may avail himself of any error, appear- 10 ) Grait. Z. 
la. 


ing on the record, by which he is prejudiced, without excepting 285, 332. 447 7, 498, 
thereto. 

- 10. Not more than two counsel shall argue in a eivil case, on the Code le Van p. 732, 
same side, unless by leave of the court. 28 

11. A party shall not be allowed to suffer a non-suit, unless he do n L210. 
so before the jury retire from the bar. 


Retirement of jury; verdict; and new trial. 


12. Papers read in evidence, though not under seal, may be car- VE p. 782, 
ried from the bar by the jury. 

13. When there are several counts, one of which is faulty, the u iiti i 
defendant may ask the court to instruct the jury to disregard it; Dod 
yet if entire damages be given, the verdict shall be good. 


14. The jury, in any action founded on contract, may allow inter- Code Va. p. 732, 


est on the principal” due, or any part thereof, and in all cases they 5 Teigh 598. 


shall find the aggregate of principal and interest due at the time of 13 a 219, 364, 


the trial, and judgment shall be entered thereon with interest from “” 
the date of the judgment. 


15. In any civil case, the court before which a trial by jury is had Gode Va p. 7838, 
may grant a new trial, unless it be otherwise specially provided. A $n 279. ser. 
new trial may be granted, as well where the damages are too small [Ray 31, 45T. 


as where they are excessive. Not more than two new trials shall be § keni. vio, 


2 Leigh 474. 
granted to the same party in the same cause. 5 Leigh 598. 


16. When there is a recovery on a bond conditioned for the pay- 7 Late rit 


8 Leigh 479, 
ment of money, as well as in all cases where a judgment or decree pny 


is rendered or made for the payment of money, it shall be for the 6 Grait. oer ae 
aggregate of principal and interest due at the date of the judg-1 16 Gratt 1B 
ment or decree, with interest thereon from that date, except in cases 2 2 W. Va. R T3. 


Pe ‘ ‘ Code Ya., p. 733, 
where it is otherwise provided. 216. 
1 Munf. 175. 
17. In an action on an annuity bond, or a bond for money paya- 5 5 Munf. 494. 
unf. 7 
ble by installments, where there are further payments of the annuity, 7 Gratt. 310. 


or further installments to become due after the commencement of the p17 e P 17> 


action, or in any other action for a penalty for the non-performance 1 Wash. 9 $ 
of any condition, covenant, or agreement, the plaintif may assign oie 
as many breaches as he thinks fit. If there be judgment for the $ kond at 
plaintiff on a demurrer, or by confession, or by default or nil dicit, ° 9 13- 


he may so assign after such judgment. The jury impaneled in any 
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5 Munf. 205. 
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6 Rand. 465. 
4 Leigh 189. 
10 Leigh 629, 


Code Ya., p. 788, 
2 19. 
2 Rand. 318, 446, 


9 Leigh 30. 
11 Leigh 606. 
2 Rob. 536. 


2 W. Va. R. 83. 


Code Va., p. 783, 
2 20. 


p. 734, 3 21. 


15 Gratt. 64, 
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such action shall ascertain the damages sustained, or the sum due 
by reason of the breaches assigned, including interest thereon to.the 
date of the verdict; and judgment shall be entered for what is so 
ascertained, provided, that if the action be on such annuity bond, or 
a bond for money, payable by installments, such judgment shall also 
be for such further sums as may be afterwards assessed, or be found 
due upon a scire facias, assigning a further breach.~ Such scire 
facias may be sued out from time to time, by any person injured, 


~- against the defendant, or his personal representative, and for what 


se 


may be assessed or found due upon the new breach or breaches 
assigned, execution may be awarded. 

18. Every judgment or decree for the payment of money, except 
where it is otherwise provided by law, shall bear interest from the 
date thereof, whether it be so stated in the judgment or decree, or 
not. 

19. In an action, founded on contract, against two or more 
defendants, although the plaintiff may be barred as to one or more 
of them, yet he may have judgment against any other or others of 
the defendants against whom he would have been entitled to recover 
if he had sued them only. 

20. A judgment or decree against any person, as the personal 
representative of a decedent, or committee of a convict or an insane 
person, for a debt due from such decedent, convict, or insane person, 
may, without taking an account of the transactions of such repre- 
sentative or committee, be entered to be paid out of the personal 
estate of such decedent, convict, or, insane person, in, or which 
shall come to, the hands of the representative or committee to be 
administered. When the court enters of record that if he had pru- 
dently discharged his duty, the suit or motion would not have been 
brought or made, the judgment or decree, so far as it is for costs, 
shall be entered to be paid out of his own estate. 

21. A circuit court, after the fifteenth day of its term, may make 
a gerieral order allowing executions to issue on judgments or decrees 
after ten days from their date, although the term at which they are 
rendered be not ended. For special cause it may, in any particular 
case, except the same from such order, or allow an execution thereon 
atian earlier period. 


CHAPTER CXXXII. 


OF DECREES OF SALE; ORDERS FOR EXECUTING DEEDS OR APPOINT- 
ING TRUSTEES; AND THE RESERVATION FOR INFANTS. 


SEC. SEC. 

3. Decree or order of sale; how it may be made; | 4. When commissioner may be appointed to 
appointment of commissioner ; when he execute deed or writing ; effect of such exe- 
must give bond. cution. 

2. When sheriff must execute decree or order | 5. How and when a trustee may be appointed i in 
of sale; liability of sheriff and his securi- place of another. 
ties. 6. When personal representative of trustee may 

8. Commission for selling, and collecting pro- execute trust. 
ceeds; how apportioned where one sells T Rights of infants saved. 
and another collects. 8. Right of purchaser not affected by reversal 


of order or decree. ` 
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Of decrees for selling property and collecting proceeds. 


1. A court, in a suit properly therein, may make a decree or order Code Va, p. 78h 
for the sale of property in any part of the state, and may direct the b Toigh 196, 585. 


1 Legh 83, 559. 
sale to he for cash, or on such credit and terms as it may deem best; 12 Leigh 379, 


and it may appoint a special commissioner to make such sale. No DN 
special commissioner appointed by a court shall receive money 

under a decree or order until he give bond before the said court or 

its clerk. 

2. Where no special commissioner is appointed for the purpose, a Code Va., p. 734, 

decree or order of court for the sale of property shall be executed by 

the sheriff who attends such court, unless the place of sale be out of 

his county, in which case the sale shall be by the sheriff of the 

county wherein the place of sale is. Any sheriff or other officer, 
receiving money under any order or decree, shall pay the same as 

the court may order; and if he fail so to do, he and the sureties in 

his official bond shall be liable therefor. 

8. For the services of commissioners or officers under any decree 12.28. 

or order for a sale, including the collection and paying over of the 
proceeds, there shall not be allowed any greater commission than 

five per centum on the first three hundred dollars received by them, 

and two per centum on all above that sum, unless the court other- 
‘wise order. And if a sale be made by one commissioner or officer 

and the proceeds be collected by another, the court under whose 

decree or order they acted shall apportion the commission between 

them as may be just. 


e 


Order appointing commissioner to execute deed, or substituting trustee 
in place of one who has died; when trust may be executed by 
personal representative. 


4, X court of law or equity, in a suit in which it is proper to Ta, p. 785.3 4. 
decree or order the execution of any deed or writing, may appoint a °°" *" 
commissioner to execute the same; and the execution thereof shall 
be as valid to pass, release, or extinguish the right, title, and interest 
of the party on whose behalf it is executed, as if such party had 
been at the time capable i in law of executing the same, and had exe- 
cuted it. 

5. In a suit in equity in which it appears that a trustee has died, Code Va., p. 735. 
although the heirs of such trustee be not parties to the suit, yet if SL aM. 11, 12 
his personal representative and the other persons interested be par- cou 
ties, the court may appoint another trustee in the place of him who 
has died, to act either alone or in conjunction with any surviving 
trustee, as the case may require; and in any case, when a trustee, or 
where there is more than one, all the trustees in any deed of trust, 
shall have died or removed beyond the limits of the state, or shall 
decline to accept the trust, or refuse to act, any person interested in 
the execution of the deed may apply by motion to the circuit court 
of any county in which such deed is recorded, which may appoint 
a trustee or trustees in the place of the trustee or trustees named 
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therein; and the trustee or trustees so appointed and accepting the 
same shall be substituted to all the rights, powers, duties, and 
responsibilities of the trustee named in said deed ; provided the gran- 
tor in said deed, his heirs or personal representatives, the creditor, 
or surety, or other persons interested to be secured thereby, or their 
personal representatives, shall have ten days’ notice of such motion, 
the mode of serving which shall be as prescribed in the first and 
second sections of chapter one hundred and twenty-one. 

Code Va, p. 735, 6. The personal representative of a sole or surviving trustee shall 

i1 Leigh 342. execute the trust, or so much thereof as remained unexecuted at the 
death of such trustee, (whether the trust subject be real or per- 
sonal estate), unless the instrument creating the: trust otherwise 
direct, or some other trustee be appointed for the purpose by a court 
of chancery having jurisdiction of the case. 


Right of infants to show cause against decree. Effect of reversal of decree 
upon purchaser under it. 


coe Va. p. 735, 7. It shall not be necessary to insert in any decree or order a pro- 
íH &M.376. vision allowing an infant to show cause against it within a certain 
6 


Rand. 594. time after he attains the age of twenty-one years. But in any case 
5 Leigh 119. P A P ? = 
6 Leigh 196. in which, but for this section, such provision would have been proper, 
10 Leigh 406,407. ,) à Senate nee 
10 Gratt. 504, the infant may, within six months after attaining the age of twenty- 


one years, show such cause in like manner as if the decree or order 
contained such provision. This right of an infant shall not be 
affected by the fourth section. 


Code Va, p. 735, 8. If a sale of property be made under a decree or order of a 


10 Leigh 217. court, and such sale be confirmed, though such decree or order be 
U 


2 Gratt. 198, 199. afterwards reversed or set aside, the tiile of the purchaser at such 
5 Gratt. 60. ‘ à 

6 Gratt. 107, 820, sale shall not be affected thereby; but there may be restitution of 
9 Gratt. 336. : 

15 Gratt.551. the proceeds of sale to those entitled. z 


CHAPTER OXXXIIL 


= OF INJUNCTIONS ; BILL OF REVIEW; AND APPOINTMENT OF RE- 
CEIVERS. 


SEC. SEC. 
1. Injunction may be awarded to restrain sale | 11. Remedy of surety in forthcoming bond or 
of property exempt from execution, etc., or undertaking. 
to protect plaintiif in suit for specific prop- | 12. Damages on dissolution of injunction. 
erty. 18. Dismission of bill of injunction. 
. Creditor may sue to set aside fraudulent con- | 14. Clerk to furnish to courts statements of 
veyance without having obtained judgment moneys to credit of suits. 
at law, etc.; what relief he may have in | 15. Appointment of receivers; their duties. 
such suit. 16. Their powers over stocks and securities. 
. Plaintiff must show equity by affidavit -or | 17. Collection and investment of funds. 
otherwise before obtaining injunction; | 18. Their accounts and reports to court. 
when notice necessary. 19. Their liability for funds. 
4. In what court injunction case proceeds; may | 20. Their bonds. 
be granted to justice’s judgment. 21. Their compensation. 
5. Bill of review; injunction may be awarded | 22, Penalties for failure in duty.” 
onit; within what time allowed. 23. When interest is payable; when compounded. 
6. General jurisdiction to award injunctions, in | 24. How receiver’s accounts are settled, and 
judges of circuit courts. their bonds examined by commissioner. 
7. When circuit court or the judge thereof re- . When required to give new bonds, 
fuses, judge of court of appeals may award . Clerks to keep receivers’ books, and index 
injunction. them. 
8. Removal of property out of state may be re- | 27. Fees of clerks and commissioners. 
strained; what bond may be required. 28. Special receivers, when to be appointed; 
9. To what clerk injunction order directed, -their bonds. 
10. Injunction bond, when, how, and before 
whom giyen; endorsement on summons, 


bo 


i) 


ro by 
co Or 


Cu. 133.] _ IngUNCTIONS. _ - 631 


When court to interfere; in what court injunction case proceeds. 


1. An injunction may be awarded to enjoin the sale of property Code Va p. 136, 
set apart as exempt in the case of a husband or parent, under chap- ` 
ter forty-one, or to protect any plaintiff in a suit for specific property, 
pending either at law or in equity, against injury from the sale, ` 
removal, or concealment of such property. 
2. A creditor, before obtaining a judgment or decree for his claim, , 14.2 2, 


Rand. 384. 
may institute any suit to avoid a gift, conveyance, assignment, or 6 Rand. 188, 644, 
Leigh 84. 
transfer of, or charge upon, the estate of his debtor, which he might 3 3 Leigh 299. 
8 Leigh 416. 


institute after obtaining such judgment or decree, and he may in 19 Gratt. 74. 
such suit have all the relief in respect to said estate, which he would.335 7" 5 3 
be entitled to after obtaining a judgment or decree for the claim 
which he may be entitled to recover. 

3. No injunction shall be awarded in vacation nor in court in a Code Va., p. 738, 
case not ready for hearing, unless the court or judge be satisfied by 
affidavit or otherwise of the plaintiff’s equity; and any court or 
judge may reqvire that reasonable notice shall be given to the 
adverse party, or his attorney at law or in fact, of the time and 
place of moving for it, before the injunction is awarded, if in the 
opinion of the court or judge it be proper that such notice should 
be given. 

4, Jurisdiction of a bill for an injunction to any judgment, act, 14.24, 

` . . : . . IL Gratt, 625. 
or proceeding shall be in the circuit court of the county in which 
the judgment is rendered, or the act or proceeding is to be done, or 
is doing, or is apprehended, and the same may be granted to a judg- 
ment of a justice in like manner and with like effect as to other 
judgments. B 
Of bills of review. — 

5. A court or judge allowing a bill of review may award an Code Va., p. 786, 
injunction to the decree to be reviewed. But no bill of review shall § Šrut 529. 
be allowed to a final decree, unless it be exhibited within three years 07% 518. 
next after such decree, except that an infant, or insane person, or a 
married woman in a case not relating to her separate property, may 
exhibit the same within three years after the removal of his or her 
disability. 


General jurisdiction of judges in awarding injunctions. 


6. Every judge of a circuit court shall have a general jurisdiction Code Va., p. 737, 
in awarding injunctions, whether the judgment or proceeding en- {o Leigh 655. 
joined be in or out of his circuit, or the party against whose proceed- * *°? 6% 
ing the injunction be asked reside in or out of the same. 

7. When a circuit court, or a judge thereof, shall refuse to award Code Va., p. 787, 
an injunction, a copy of the proceedings in court, and the original $ Stunt, 428. 
papers presented to the judge in vacation, with his order of refusal, anr ae Et 
may be presented to a judge of the supreme court of appeals, who 1° rett. 211. 


may thereupon award the injunction, 
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va Ya., P. 787, 
2 Munt, 162. 


Code Ya., p. 7387, 
29. 


Td. 310. 

2 Munf. 230. 
6 Munf. 66. 

7 Leigh 68. 
8 Leigh 588. 
2 Gratt. 357. 
5 Gratt. 132. 
15 Gratt. 518. 
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Power to restrain removal of property out of the state. 


8. A court or judge awarding an injunction to restrain the 
removal of the property out of the state may require bond to be 
given before such officer and in such penalty as it may direct, con- 
ditioned to have the property forthcoming to abide the future order 
or decree of the court, and, unless such bond be given, may order 
the officer serving its process to take possession of the property, and 
keep it until the bond be given, or until the further order of the court. 


To what clerk judges order for injunction is directed. 


9. Every order (awarding an injunction), made under the sixth or 
seventh section, shall be directed to the clerk of such circuit court, 
as has jurisdiction under the fourth section, and proceedings there- 
upon shall be as if the order had been made by such court, or the 
judge thereof. 

Injunction bond. 


10, An injunction, (except in the case of any personal represen- 
tative, or other person from whom, in the opinion of the court or 
judge awarding the same, it may be improper to require bond), shall 
not take effect until bond be given in such penalty as the court or 
judge awarding it may direct, with condition to pay the judgment 
or decree (proceedings on which are enjoined), and all such costs as 
may be awarded against the party obtaining the injunction, and also 
such damages as shall be incurred in case the injunction be dissolved, 
and with a further condition, if a forthcoming bond or undertaking 
has been given under said judgment or decree, to indemnify and 
save harmless the sureties in said forthcoming bond or undertaking, 
and their representatives, against all loss or damages in consequence 
of said suretyship; or, if the injunction be not to proceedings on a 
judgment or decree, with such condition as the said court or judge 
may prescribe. The bond shall be given before the clerk of the 
court in which such judgment or decree was, and in other cases 
before the clerk of the court in which the suit is wherein the injunc- 
tion is awarded. If the bond be not given before the summons is 


issued, the clerk shall endorse thereon that the injunction is not to 


Code Va. p. 788, 
211. 


a 


Id. 2 18. 

4 Leigh 633. 
6 Leigh 581, 
1 Rob. 63. 

5 Gratt. 193. 
15 Gratt. 518. 


take effect until the bond is given, and the clerk who afterwards 
takes the bond shall endorse that it is given. 

11. Any surety in such forthcoming bónd or undertaking, or his 
personal representative, may move for and obtain an order for other 
or additional security, in like manner as a defendant in the injunc- 
tion may. 

Order of dissolution; damages thereon. 

12. Where an injunction to stay proceedings on a judgment or 

decree for money is dissolved, wholly or in part, there shall be paid 


to the party having such judgment or decree, damages at the rate of 
ten per centum per annum from the time the injunction took effect 
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until the dissolution, on such sum as appears to be due, including 
the costs; but the court wherein the injunction is may direct that 
no such damages be paid, or such portion thereof as it may deem 
just. In a case wherein a forthcoming bond or undertaking was 2 cau 213. 
forfeited, and no execution thereon, before the injunction took effect, 
a court awarding such execution shall include in its judgment or 
decree damages as aforesaid; in other cases they shall be included in 
the execution on the judgment or decree to which the injunction was 
awarded. The damages shall be in satisfaction of so much of the 
interest for the time they are given as may not exceed said damages. 
Dismission of injunction bill. 

13. Where an injunction is wholly dissolved, the bill shall stand Code Va, p. 738, 
dismissed of course with costs, unless sufficient cause be shown $ Mune 88,112. 
against such dismission. ‘The clerk shall enter such dismission on 6 Munt 390. 
the last day of said term. 5 Leigh 324. 


Clerks to furnish statements of moneys to credit of suits. 


14. It shall be the duty of the clerk of each circuit court to Code Va., p. 738, 
report to such court, at the first term thereof after the first day of ** 
July in each year, a statement, which shall show, in separate col- 
umns, the name of the suit or other proceeding in which any money 
has been heretofore paid into court, or into bank or other place of 
deposit, or to any person specially appointed to receive the same 
under any judgment, order, or decree of such court, and which 
money remains undisbursed, in whole or in part, at the date of such 
report; the date of such judgment, order, or decree; the date of 
such payment; the amount so paid and remaining undisbursed; the . 
person by whom it was paid; the person by whom, or the bank or 
other depository into which the payment was made; if such money, 
or any part thereof, has been loaned out, or remains on deposit, or 
in the hands of the receiver; and if loaned out, the date of the 
erder authorizing the loan; the date of the loan; the person to 
whom it was made, and who then holds it; if security has been 
given therefor, the nature of the security; and where secured by 
bond or other obligation, the penalty thereof, and the names of the 
principal obligor and his sureties. 

15. Each circuit court may appoint a general receiver of the Ia. p. 789, 216. 
court, who shall hold his office at its pleasure, and whose duty it 
shall be, unless it be otherwise specially ordered, to receive, take 
charge of, and invest in such stock or other security as the court 
may specially order, and in the manner required by such order, all 
moneys heretofore paid into court, or into bank or other place of 
deposit, and now standing subject to the order of such court, and 
all moneys so paid under any judgment, order, or decree of the court, 
and also to pay out or dispose of the same as the court may order or 
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decree; and to this end the general receiver shall have authority to 
check for, receive, and give acquittances for all such moneys. - 


Recewer’s powers over stocks and securities. 


16. The certificates of stock or other security in which, under the 
special orders of the court, such investments may be made, shall be 
taken in the name of the general receiver, and be kept by him, 
unless otherwise specially ordered; and he shall have power to sell, 
transfer, or collect the same, when ordered by the court to do so, 
but not otherwise; and in case of his death, resignation, or removal, 
his successor, or any person specially appointed by the court for that 
purpose, shall have like power. 


Collection and investment of funds. 


17. The general receiver shall collect the dividends and interest 
on all certificates of stock or other security in which investments 
have been or may be made under the orders or decrees of his court, 
or under the provisions of this chapter, when and as often as the 
same may become due and payable thereon, and shall invest or dis- 
pose of the same as the court shall order or decree. 


His account and report to court. 


18. He shall keep an accurate and particular account of all 
moneys received, invested, and paid out by him, showing the re- 
spective amounts to the credit of each case in the court, and desig- 
nating in the items the judgments, orders, or decrees of the court 
under which the respective sums have been received, invested, or 
paid out; and on the first day of each regular term of the circuit 
court, he shall report to such court a general statement, showing the 
balances to the credit of each case in the court in which money has 


‘been received by him, the manner in which it is invested, the 


amounts received, invested, or paid out since the preceding term of 
the court, and the whole amount then invested and subject to the 
future order of the court; and he shall, at any time when required 
by the court so to do, furnish a statement of the amount subject to 
the order of the court in any case pending therein. 


Liability for funds. 


19. He shall be liable for all moneys which may come into his 
hands as general receiver; and if, at any time, he shall fail to invest 
any sum of money, as required by the preceding sections, for the 
space of sixty days after the same shall be or ought to have been 
received by him, or shall fail to pay out any sum of money, when 
required by the court to pay the same, for the space of sixty days 
after it shall come into his hands for the purpose of such payment, 
he shall be charged with interest thereon from the day when such 
money was or ought to have been received by him, until such invest- 
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ment or payment is made, unless, upon good cause shown to the 
court, it shall order otherwise. 


Bond. 


20. He shall annually give before the court a bond to be approved 14, 221, 
by it, in such penalty as the court may direct, sufficient at least to 
cover the probable amount which may come into his hands in any 


one year. 
Compensation. 


21. He shall receive as a compensation for his services such: per Id. 2 22. 


centum of the amount received and invested or paid out by him in 
each case as the court may direct, for receiving, investing, or paying 


out the same. 
Penalties. - 


22. If he shall fail to keep the account, or to make out and return 1a. 223, 


the statement required by the-eighteenth section of this chapter, he 
shall be subject to a fine of not less than one hundred nor more than 
one thousand dollars; to be imposed by the court at its discretion ; 
and the condition of his official bond shall be taken to embrace the 
liability of himself and his sureties for any such fine. 


When interest is payable ; when compounded. 


23. The interest on all loans made to individuals under an order Ia, 224, 


of court shall become due and payable on the first day of January 
in each year, until the principal is paid; and unless the interest be 
paid at the time it becomes due and payable, compound interest shall 
be charged thereon to the borrower from such time until payment 
thereof is made. 


, | . ; 
Receivers of courts; lost record or paper; how receivers accounts are 
settled, and their bonds examined. 


24, Each circuit court at its regular term after the first day of 14.325. 


_ January in each year, by an order entered of record, shall require 
one of its cemmissioners in chancery, other than the commissioner 
‘who may have been appointed general receiver thereof, to state and 
settle the accounts of all the receivers of such court, both general and 
special, and of all persons to whom any money has been loaned 
under the order of the court, or who have money subject to the 
future order of the court, and which then remains undisbursed. The 
clerk of the court shall furnish to such commissioner a copy of the 
order so made, with a list appended thereto exhibiting the names of 
all such receivers and persons. The said commissioner shall sum- 
mon such receivers and persons, or personal representatives of such 
of them as are dead, before him, and audit, state, and settle their 
accounts, and report the same to the circuit court at its next term 
after such order‘has been made; and he shall append to the report 
a statement, showing in separate columns all the matters required to 
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be shown by the clerk in the statement mentioned in the fourteenth 
section of this chapter. He shall also cause the bonds of the 
receivers of the court, and the bonds or other securities given for 
any money loaned under the order of the court, to be produced 
before him, and shall ascertain if the obligors in such bonds, or if 
such other securities are sufficient, and report thereon to the court at 
the times before mentioned. 


When required to give new bonds. 


25. The court shall exa mine the reports required by the four- 
teenth and twenty-fourth sections of this chapter, when the same are 
made to it; and if satisfied of the correctness thereof shall order 
them, by endowercht thereon, to be recorded; and if it appear from 
the report of the commissioner that any bond of a receiver, or any 
bond or other security given by any person to whom money has been 
loaned under its order, is insufficient, the court shall order additional 
security to be given, or another bond to be executed before it, in such 
penalty as may seem right, and with sufficient securities. But the 
execution of such new bond shall not discharge the sureties in any 
prior bond from their liability for acts of the principal obligor done 
previously to the execution of such new bond. 


Clerks to keep receivers’ books and index them. 


26. The clerk of each circuit court shall procure, at the expense 
of his county, a book to be called the “receiver’s book,” wherein he 
shall record the said reports, when approved by the court; and he 
shall make an index thereto, showing the style of the suit or other - 
proceeding in which money has been paid as aforesaid, and the page 
where any report respecting the same has been recorded; and the 
said book shall be open to the examination of any person interested, 
or his counsel, without the payment of any fee therefor. 


Fees of clerks and commissioners. 


27. For making the report required by the fourteenth section, 
and for recording the reports required by the twenty-fourth section, 
said clerks may charge, in each case mentioned in such report, a fee of 
fifty cents,to be chargeable to the party in the case seeking to recover 
the money therein and mentioned in the report; and said commis- 
sioners may charge, for the reports made under the twenty-fourth sec- 
tion, the same fees allowed by law to commissioners in chancery for 
other reports, to be paid out of the fund in court, and charged to the 
respective cases therein, in such proportions as the court shall judge 
right. 

Special receivers. 

28. A court of equity in any case pending therein, in which the 
property of a corporation or firm is involyed, and there is danger of 
the loss or misappropriation of the same or any part thereof, may - 
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appoint a special receiver of such property, who shall give bond 
with good security for the faithful performance of his trust, in such 
penalty as the court may prescribe. 


CHAPTER CXXXIV. 


s 
OF ERRORS INSUFFICIENT IN AN APPELLATE COURT. 


EC. SEC. 
= What error may be corrected on motion af | 5. When error in judgment or decree may be 
ter notice. corrected by court in which it was ren- 
2, Judgment on confession equal to a release dered, or the judge thereof in vacation. 
of errors. 6. No appeal, etc., allowedin cases where judg- 
3.) For what errors a judgment or decree shall mert may be reyersed or amended on 
4, not be stayed or reversed. motion. 


1. For any clerical error or error in fact for which a judgment Codo Va, p. 14, 
or decree may be reversed or corrected on writ of error coram nobis, Lit & M24, 204, 


4 Munf. 377, 
the same may be reversed or corrected, on motion, after reasonable 1 Rand. 25. 
: i : ‘ : ` 4 Rand. 161, 
notice, by the court, or by the judge thereof in vacation. 5 Rand. 326, 546, 


4 Leigh 308, 322. 
2. A judgment on confession shall be equal to a release of errors 5 Gratt. 137. 


Gratt. 76, 300. 
in the proceedings. OGratt, oF, 


3. No judgment or decree shall be stayed or reversed for the Code Va, D T42 
appearance of either party, being under the age of twenty-one years, ff gratt. 53, 
by attorney, if the verdict, (where there is one), or the judgment 3 GU 58... 
or decree, be for him and not to his prejudice; or for want of war- } Emmegi. 
rant of attorney; or for the want of a similiter, or any misjoining Vas p. 742, 
of issue; or for any informality in the entry of the judgment oroa aaa maa 


i 5 Call 531. 
decree by the clerk ; or for the omission of the name of any juror; eres 


or because it may not appear that the verdict was rendered by the 2H, &M. 595. 


8 Munf. 314. 
number of jurors required by law; or for any defect, imperfection, orar va 
. os e . . un 
or omission in the pleadings, which could not be regarded on demur- 2 2 Rand, ae » Aas. 
ani 
rer; or for any-other defect, imperfection, or omission, which might Gilmer 338 


6 Gratt. 304, 
hace been taken advantage of on a demurrer or answer, but was not 9 Gratt. 189. 
11 Gratt, 202, 
so taken advantage of. 18 Gratt: 151. 
. . 14 tt. 538. 
4. No decree shall be reversed for want of a replication to the 15 Gratt.381, 397. 
Sites Va., p, 743, 
answer, where the defendant has taken depositions as if there had 3 ma 


been a replication; nor shall a decree be reversed at the instance of Mirate, 3 
a party who has taken depositions, for an informality in the proceed- 
ings, when it appears that there was a full and fair hearing upon the 
merits, and that substantial justice has-been done. 
5. The court in which there is a judgment by default, or a decree Code Va, p, 748, 


on a bill taken for confessed, or the judge of said court in the vaca- 2 Hand. Vee 


tion thereof, may, on motion, reverse such judgment or decree, for Tenn A 
eig 


any error for which an appellate court might reverse it, if the fol- 2 Gratt, 354-6. 
lowing section was not enacted, and give such judgment or decree 12 Gratt, 53. 
as ought to be given. And the court in which is rendered a judg- 

ment or decree, in a cause wherein there is in a declaration or 


pleading, or in the record of the judgment or decree, any mistake, 
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miscalculation, or misrecital of any name, sum, quantity, or time, 
when the same is right in any part of the record or proceedings, or 
when there is any verdict, report of a commissioner, bond, or other 
writing, whereby such judgment or decree may be safely amended; or 
in which a judgment is rendered on a forthcoming bond for a sum lar- 
ger than by the execution or warrant of distress appears to be proper, 


- or on a verdict in an action for more damages than are mentioned 


4 Munf. 371. 


Code Ya., p. 743, 
6 


1 Rand, 25. 

9 Leigh 484, 

11 Leigh 600. 

1 Rob. 287, 

5 Gratt. 38-4. 
13 Gratt. 454, 


in the declaration; or in the vacation of the court in which any 
such judgment or decree is rendered, the judge thereof may, on the 
motion of any party, amend such judgment or decree according to 
the truth and justice of the case; or in any such case the party 
obtaining such judgment or decree may, in the same court, at any 
future term, by an entry of record, or in the vacation, by a writing 
signed by him, attested by the clerk, and filed among the papers of 
the cause, release a part of the amount of his judgment or decree; 
and such release shall have the effect of an amendment, and make 
the judgment or decree operate only for what is not released. Every 
motion under this chapter shall be after reasonable notice to the 
opposite party, his agent, or attorney in fact or at law, and shall be 
Within five years from the date of the judgment or decree. 

6. No appeal, writ of error, or supersedeas shall be allowed or 
entertained by an appellate court or judge for any matter fur which 
a judgment or decree is liable to be reversed or arhended, on motion 
as aforesaid, by the court which rendered it, or the judge thereof, 
until such motion be made and overruled in whole or in part. And 
when an appellate court hears a case wherein an appeal, writ of 
error, or supersedeas has been allowed, if it appear that, either before 
or since the same was allowed, the judgment or decree has been so 
amended, the appellate court shall affirm the judgment or decree, 
unless there be other error; and if it appear that the amendment 
ought to be and has not been made, the appellate court may make 
such amendment, and affirm in like manner the judgment or decree, 
unless there be other error. l 


CHAPTER OXXXV. 


OF APPEALS TO THE COURT OF APPEALS. 


sEC. SEC. 
1. In what cases an appeal may be taken. appellant must file record; when appeal to 
2. Within what time undertaking to be filed ; be dismissed. etc. 
amount in controversy, etc. 13. Parties, how designated on appeal. 
8. Appeal, how taken; undertaking to stay exe- | 14. Parol testimony not to be keard. 
cution ; same where such stay not required. | 15. Decision in appellate court ; what judgment 
4. Filing undertaking; notice thereof to be to be entered. 
given, when. 16. What damages are to be given on affirmance. 
5. Stay of proceedings; duty of clerk and | 17. When clerk to transmit to clerk of court 
sheriff in case execution has issued. below copies of judgments, etc.; but fees 
6. How record is made up. and postage must be paid by prevailing 
7. Record to be delivered to clerk of court of party previous thereto; penalty on clerk 
appeals; numberof copies to be printed; by for failure. 
whom to be paid for, etc. 18. Duty of court below on receiving decision of 
8. Appeal, when and how docketed. court of appeals; duty of clerk if decision 
9. When court may mspect record "of former be received in vacation. 
appeal; when it may award certiorari, etc. | 19. Cases pending in court of appeals on April 
10. When undertaking may be dispensed with. first, eighteen hundred and sixty-nine, un- 
11. Printed records, how disposed of. der what law to be determined. 
12. Court docket, when and how made out;when 
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In ‘what cases taken. 


1. A party to a controversy in any circuit court may appeal to the code Ya., p. 744, - 
supreme court of appeals from a judgment, decree, or order therein, EEEN 


he foll 2 H. & M. 467. 
in the following cases: 3 H. & M. 245. 
First, From a final judgment or decree concerning the title or $ Qmut Soe 
J . 7 Gratt. 36. 
boundaries of land; or, 9 Gratt, 260. 


Second, Concerning the probate of a will, or the appointment of °™™™* 202. 
a personal representative, guardian, committee, or curator; or, 

Third, Concerning a mill, road, way, ferry, or landing; or, 

Fourth, Concerning the right of a corporation, county, or town- 
ship to levy tolls or taxes; or, 

Fifth, In any case of habeas corpus, mandamus, or prohibition ; or, 

Sixth, In any case involving the constitutionality of a law; or, 

Seventh, In a case in chancery wherein there is a decree or order Acts of 1868, p. 
granting or dissolving an injunction, or requiring money to be paid, 12 Grate T4, R 
or the possession or title of property to be changed, or adjudicating 235. aw 
the principles of the cause; or, . 

Eighth, In any civil case, whether it be an action at law or suit 
in equity, wherein there is a final judgment or decree; or, 

Ninth, In any case wherein there is an order granting a new 
trial or rehearing,-and in such cases an appeal may be taken from 
the order without, waiting for the new trial or rehéaring to be had. 

2. But no such appeal shall be entertained by the court of appeals;-Code Va., p. 745, 
unless the undertaking hereinafter required be given and filed within 2 Munt. 212 
five years next after such judgment, decree, or order was, or is, given Caney 
or made; nor to a judgment, decree, or order of the circuit court Mint. th 
where the controversy is of a nature merely pecuniary, and is for a Gratt. 549. 
matter less in value or amount than two hundred dollars, exclusive 


of costs. 
How taken. 

3 The party so appealing shall, if he desire a stay of execution Code Van p. 745, 
in the case, file with the clerk of the court in which the judgment, 
decree, or order appealed from is, an undertaking signed by himself, 
or some person for him, with one or more good securities, to the 
effect that if the judgment, decree, or order appealed from is affirmed, 
such party will abide by and perform the judgment, decree, or order 
of affirmance, and will pay to the opposite party and to any person 
injured all such costs and damages as they, or either of them, may 
incur or sustain by reason of said appeal. If such party do not desire 
a stay of execution, such undertaking shall be to the effect, only, that 
he will pay the costs of the appeal in case the judgment, decree, or 
order be affirmed. 


gs 


Filing undertaking; notice. 


4, If the undertaking be filed during the term at which the judg- 
ment, decree, or order is rendered or made, the filing thereof shall 
be noted on the record in the case; but if not so filed, notice in 
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' writing must be given’ by the appellant to the opposite party, his 


Id. 


Id. 2 6.7. 
6 Call 78. 
2 Munf. 266. 


1 Rand. 
4 Rand. 189, 413. 


3 Leigh 78. 
6 Leigh 504, 


™~ 


Code Va., p. 749, 
2 28. 
Acts of 1869, p. 


31, ch. 53 


agent or attorney, of the filing thereof, and the notice, with picot of 
its service, be filed with the papers in the cause. 


Stay of proceedings. 


5. Upon the filing of the undertaking necessary for a stay of exe- 
cution in term time, as aforesaid, or upon the filing thereof, and the 
notice mentioned in the preceding section, in vacation, all further 
proceedings upon the judgment, order, or decree appealed from shall 
cease; and if an execution has been issued thereon, the clerk shall 
notify the officer in whose hands the same may be, of the filing of 
such undertaking; and such officer shall thereupon return the exe- 
cution‘as follows: “Stayed by appeal.” 


How record is made up; printing of, ete. 


6. When an appeal is perfected in either of the methods pre- 
scribed in this chapter, the clerk of the court shall make out a 
transcript of the record of so much of the case wherein the judg- 
ment, decree, or order appealed from is, as will enable the court of 
appeals properly to decide the questions that arise before it. But 
unless the parties to the appeal, or some of them, so direct, there 
shall not be copied in a chancery case, any of-the process, returns, 
or evidences of service, nor the commissions (if any) and notices to 
take depositions, the captions to such depositions, and certificates of 
their having been sworn to, except so far as may be necessary to the 
decision of exceptions taken to the reading of the depositions; but 
the name of each witness, and the day of taking his deposition, shall 
be stated at the head thereof. If more than one copy of the same 
paper be filed in the case, only one copy of it shall be inserted. 
There shall not be copied an account reported by a commissioner, to 
which there is no exception, nor any printed document of which 
either party will furnish to the clerk a copy, but such duplicate 
shall be attached to what is copied; and when a case has before 
been in the supreme court of appeals, there shall only be copied the 
proceedings subsequent to the former appeal. The undertaking 
filed, and the notice of appeal, if one has been served, shall be in- 
serted in the record. Provided, that the clerk shall make out the 
whole record, or any additional part thereof, if either party to the 
appeal shall so direct. 

7. Such record shall be delivered to the clerk of the court of 
appeals, who shall file the same in his office, and shall cause four- 
teen copies thereof to be printed, preserving in the margin of the 
printed record the paging of the record from the court below, which 
shall be used in printing, and returned to the clerk’s office; provided, 
that it shall not be the duty of the clerk to have the record printed 
until the appellant or plaintiff shall deposit with him a sufficient 
amount to pay for the said printing, which shall be regulated by the 


> 
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price of the public printing, as provided by law, for printing of the 
same character. The clerk of the court of appeals shall superin- 
. tend the printing of all records, and shall receive from the appel- 
lant for such services a cent for every ten words printed. The costs 
of such printing, unless otherwise ordered by the court, shall be 
taxed against the opposite party, if the judgment, decree, or order 
appealed from be reversed. 

8. Upon the filing of such record, the clerk of the court of appeals ya, 
shall docket the appeal in the order in which the records are so 
filed. 

9. The supreme court of appeals may, when a case has before been Code Va., p. 746, 
in such court, inspect the record upon the former appeal. And PS igh 50d. 
such court may, in any case, award a writ of certiorari to the clerk 14 4" 652. 
of the court below, and have brought before it, when part of a 
record is omitted, the whole or any part of such record. 


When undertaking dispensed with. 


10. Where an appeal is proper to protect the estate of a decedent, code Va, p. 748, 
conyict, or insane person, yn, the same may be allowed on application 4 Oath. 9. 
to the supreme court of appeals, or to a judge thereof in vacation, 
accompanied by the record of the case, without the filing of an 
undertaking, as prescribed in section three of this chapter. The 
order in such case shall be printed with the record. 


Printed records; how disposed of. 


11. Of the printed records, the clerk shall deliver one to each Code Va., p. 749, 
judge, two to the counsel on each side, one to the reporter, transmit ot of 1863, p. 
one to the clerk of the cough below Gn which the case was originally 
decided), and retain one in his office. With every such record there 
shall be printed a table of the contents thereof. 


Court docket. 


12. Semi-annually, before the court of appeals commences its Code Va. p. 750, 
sessions, the clerk shall make out a docket of the causes ready for é 
hearing at any such session, in their proper order as prescribed in 
section eight; but the court may hear out of turn cases concerning 
the probate of a will, or the appointment or qualification_of a per- 
sonal representative, guardian, curator, or committee, and any others 
which it may see good cause for so hearing. Provided, that no case 
shall be entered upon such docket unless the record thereof is filed [42.73.36 
with the clerk of such court within five years next after the date 2 Graft 180. 


ratt. 3744 
of the judgment, decree, or order appealed from. Provided further, 8 Gratt. 207. 


that if the appellant fail to file such record with the clerk before y Aas of 1868, P- 
the commencement of the second term of the supreme court of Acts of 18% p- 
appeals held next after the appeal is perfected, he shall be deemed 
to have abandoned his appeal, unless such court, for good cause 


shown, allow the same to be proceeded with. 


81 


642 APPEALS TO COURT OF APPEALS. [Cu. 135. 


Parties; how designated on appeal. 


13. The plaintiff in the court below shall be designated as plain- 
, tiff on.the appeal. The case shall be entered on the appeal docket 
“ as follows: 
“A—— B—, Plaintiff and appellee (or appellant, as the case may be), 
VS. 
C—— D—, Defendant ai appellant (or appellee, as the case 
may be).” : 


Hearing and decision in appellate court. 


Code Va, p. 750, 14. The court of appeals shall not hear parol testimony in any case. 
ae a. 3 84. 15. The court of appeals shall affirm the judgment, decree, or 
3 Call 107, (side ‘order, if there be no error therein, and reverse the same, in whole or 


p. 
AE fae in part, if erroneous, and enter such judgment, decree, or order as 
4 Munf He the court, whose error is sought to be corrected, ought to have 


Ce entered; affirming in cases where the court is equally divided. In 


10 feizh 98, el the case of an appeal from an order granting a new trial, or rehear- 

11 Leigh 137, 309 

2 Rob. 492. » ing, if the order be reversed, such final judgment, decree, or order 

5 Gratt. 28, 2 ; $ 

346. ” shall be rendered or made in the case as the appellant was entitled 
to in the court below. 

Code Va, p.750 16. Where any judgment, decree, or order is affirmed, damages 

§ Catt 208, shall be awarded to the appellee. Such damages, when the judg- 

s Grain eh 247, ment, decree, or order is for the payment of money, shall be at the 
rate of six per centum per*annum on the whole amount of the 
recovery (including interest and costs) from the time the appeal 
took effect, until the decision of the court of appeals is entered in 
the order book of the court below; which damages shall be in satis- 
faction of all interest during that time. When the judgment, decree, 
or order is not for the payment of any money, except costs, the 
damages shall be such specific sum as the court of appeals may 
deem reasonable, not being more than one hundred dollars. 

Code Va. p. 751, 17. When any term of the court of appeals is ended, or sooner, if 

{ Wash, 75. the court so direct, the clerk thereof shall certify, and, by mail or 

Ti Deigh 8 otherwise, transmit its decisions to the clerk of the court below, 

- except that it shall not be his duty to certify or transmit a copy of 

such decision unless the prevailing party shall have paid all fees 
due from him in the cause, and also an amount sufficient to pay the 
postage thereon. If any clerk shall fail to comply with this section 
for twenty days, except as aforesaid, he shall forfeit fifty dollars to 
any person aggrieved. 

Code Va, p. 751; 18. The court from which any case may have come to the court of 


2 Call 876. appeals shall enter the decision of the appellate court as its own, 
5 Call 115. : i ; ee 

3 Munf.327. and execution thereon may issue accordingly. If such decision be 
6 Munf, 580, 


received by the clerk of the court below in vacation, he shall enter 
it of record in his order book, and thereupon such execution may 
issue and such proceedings be had in the case as would have been 
proper if the decision had been entered in court. 
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19. Cases pending in the court of appeals on the day this act 
takes effect shall be proceeded in, heard and determined under the 
laws in force on the day previous thereto. 


CHAPTER CXXXVIL 


GENERAL PROVISIONS AS TO CIVIL CASES. 


SEC, BEC. 
. 1, Jurisdiction in suits on bonds, etc.; how de-| 6. Stay of proceedings in certain cases. 


termined. 7.) Effect of release, or accord and satisfaction, 
2. By whom certain bonds may be executed. as to part of joint trespassers ; form of re- 
3. Damages for detention of property after ver- | 8. lease, etc, 


dict. 9; Judgment fay þe enforced for residue not 
4. Period excluded from operation of statute of released, etc. 
limitation in certain cases. 10 
5. Certain suits growing out of late rebellion | to }Suits by persons who engaged in rebellion. 
prohibited. 138. 


Sutts on bonds with condition. 


1. Where the proceeding before a court of justice is on a penal Code Van p. 762, 
bond, with condition for the payment of money, the jurisdiction a Met 
shall be determined as if the undertaking to pay such money had 
been without a penalty. And where jurisdiction depends on the 
amount of a judgment, if it be on such a bond, the jurisdiction shall 
be determined by the sum payment whereof will discharge the judg- 
ment. 

2. A bond or undertaking for obtaining any writ or order in term Code Va, p. 752, 
time or vacation may be executed by any one person with sufficient 
surety, though it be in a case no party to which is an obligor, 


Damages for detention of property after verdict. 


-8. When a judgment for specific personal property is affirmed by 14.26. 
an appellate court, or an injunction to such judgment is dissolved, 
the person who is entitled to execution of such judgment, or who 
would be entitled if execution had not been had, may, on motion to 
the court from which such execution has issued, or might issue, 
after four weeks’ notice to the defendant or his personal representa- 
tives, have a jury impaneled to ascertain the damages sustained 
by reason of the detention of such property. subsequent to such 
judgment, or, if it was on a verdict, subsequent to such verdict; and 
judgment shall be rendered for the damages so ascertained, if any. 


Period excluded from operation of statute of limitation. 


4. In computing the time within which. any action of debt, deti- Acts of 1865, p. 
nue, covenant, assumpsit, trover, trespass, or case, pending at the EIE 
time this act takes effect, shall be barred by any statute of limita- 
tion, the period from the seventeenth day of April, eighteen hundred 
and sixty-one, to the first day of March, eighteen hundred and sixty- 
five, shall be excluded from such computation. 


A 
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Suits for acts done in suppression of the late rebellion prohibited. 


5. No suit or action shall be maintained in the courts of this state 
against any person, for any act done in the suppression of the late 
rebellion ; and it shall be a sufficient defense to such suit or action 
to show that such act was done in obedience to the orders, or by the 
authority, of any civil or military officer of this state, or the re-or- 
ganized government of Virginia, or the government of the United 
States ; or that said act was done in aid of the purposes and policy 
of said- authorities, in retarding, checking, and suppressing such 
rebellion. . i 

Stay of proceedings in certain cases. 


6. Whenever it shall be made to appear to a circuit court, or to 
the judge thereof, in vacation, that a stay of proceedings in a case 
therein pending should be had, until.the decision of some other 
action, suit, or proceeding in the same or another court, such court 
or judge shall make an order staying proceedings therein, upon such 
terms as may be prescribed in the order. But no application for 
such stay shall be entertained until reasonable notice thereof has 
been served upon the opposite party.. 


Effect of release, ete., in certain cases. 


7. A release to, or an accord and satisfaction with, one joint tres- 
passer, hereafter executed or had, shall not enure to the benefit of 
another such trespasser, and shall be no bar to an action or suit 
against such other joint trespassers for the same cause of action to 
which the release or accord and satisfaction relates. 

8. A release to one or more defendants in a judgment or decree 
heretofore or hereafter obtained in an action or suit for damages for 
a wrong, from the payment of the judgment, or any part of it, shall 
not enure to the benefit of any other defendant in such judgment, 
except as hereinafter provided. The release mentioned in this sec- 
tion must be in form or effect as follows: 


‘e B——, Plaintiff, 
VS. Release. 
and E F , Defendants, 


“I, A—— B , the plaintif above named, do hereby release 
the above named defendant, E E—, from the payment of all 
the residue of a judgment (or decree, as the case may be,) obtained 
by me against the said E F and the other defendants above 
named, in the circuit court of the county of , on the —— day 
of , for dollars and the costs, in consideration of the sum 
of dollars this day paid me by the said E F Given 
under my hand and seal, this day of ——. 

A—— B—.” [SEAL] 

If the plaintiff in the judgment has assigned the same, or is dead, 
the release may be executed by his assignee or personal representa- 
tive, varying the form thereof to suit the case. There shall be 
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stated in every such release the true sum paid by the defendant so 
released, and the remaining defendants in such judgment or decree 
shall be and remain liable for the payment of the balance due 
thereon, in the same manner and to the same extent as if such re- 
lease had not been executed. Upon any execution or other process 
issued on such judgment or decree, after such release, the clerk 
shall indorse that the same is not to be executed upon the property 
of the defendant so released. 

9. The plaintiff, or his assignee, or the representative a either, 
may enforce any such judgment or decree, for the balance unpaid 
thereon, after such release as aforesaid, against the other defendants 
therein, not released, in the same manner and to the same extent as 
the same might have þeen enforced before such release. 


a“ 
Suits by persons who engaged in rebellion. 
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10. If the defendant, or one of the defendants, his agent or attor- Acts of ee p- 


ney, in any action or suit now pending, or which may hereafter be ™ 
brought in any court, or before any justice, for any cause of action 


- that arose prior to the first day of April, eighteen hundred and sixty- Acts of £ 1866, p. 


five, make oath that he has good cause to believe, and does believe, * 
that the person for whose use or benefit the action or suit is prose- 
cuted, has, at any time, aided or abetted the so-called Confederate 
States of America, or the rebel state government at Richmond, in 
any hostile action against the United States or this state, the court 
or justice, if such defendant so require, shall make an order directing 
the attorney for the plaintiff, (or if there be more than one attorney 
for the plaintiff, such one or-more of them as to the court or justice 
may seem proper,) to disclose upon oath, within such reasonable 
time, to be designated in the said order, as the court or justice may 


appoint, the name of the person for whose use or benefit the said | 


action or suit is prosecuted, and shall dismiss the said action or suit, 
if such order be not complied with, unless good cause be shown why 
it was not. And the court or justice shall further make an order, 
if the said defendant so require, dismissing the action or suit, unless 
the person for whose use or benefit the same is prosecuted, within 
such reasonable time, (not less than thirty days,) to be designated in 
such order, as the court or justice may appoint, make the affidavit 
“prescribed by the twenty-seventh section of chapter one hundred and 
six, and file the same in the papers of the cause. But such last 
mentioned order shall not be made until after the defendant, or de- 
fendants, shall have made and filed the same affidavits as those 
required of the plaintiff; and if the action or suit be prosecuted for 
the use or benefit of a corporation, married woman, infant, insane 
person, or personal representative of a deceased person, no order dis- 
missing the same shall be made; and if it be brought for the use 
and benefit of a resident of another state, or a territory of the 
United States, or the District of Columbia, that part of the said oath 
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requiring the person who takes it to support the constitution of this 
state shall be omitted. The affidavit of the person for whose use or 
benefit the action or suit is prosecuted, or of any attorney for the 
plaintiff, shall be received as prima facie evidence that such person 
is entitled to prosecute such action or suit. 

11. When such action or suit is prosecuted for the use or benefit 
of two or more persons, as partners or otherwise, (of which fact the 
affidavit of either of them, or of any attorney for the plaintiff, shall 


. be prima facie evidence,) and one of such persons shall take the oath 


Id. 33. 


Id. 34. 
2 W. Va. R. 285. 


prescribed by section one of chapter nine of this code, or the said 
oath as modified by the preceding section, and file proper certificate 
or evidence thereof, as aforesaid, such action or suit shall not be dis- 
missed. i 

12. Any oath mentioned in or required by the preceding sections 
may be taken in this state before any person authorized to admin- 
ister oaths; and out of the state, before the judge or clerk of any 
court of record, or any notary public, justice, alderman, mayor, or 
recorder. A certificate thereof under the hand of the officer taking 
the same shall be sufficient evidence, and his statement or certificate 
therein contained as to his own official character shall be received’ 
as prima facie evidence thereof. 

13. If any person shall hereafter sue out any execution, writ of 
scire facias, or supersedeas, upon or to any judgment, decree, or 
order, heretofore or hereafter rendered or made, for cause of action 
arising prior to April first, eighteen hundred and sixty-five, without 
having taken the oath required by the tenth section of this chapter, 
it shall be the duty of the court in which such execution or writ is 
sued out, upon the filing of an affidavit of the defendant in such 
execution or writ, or of any other person, that the person or persons 
suing out such execution or writ has or have been guilty of any of 
the acts mentioned in the tenth section, to quash or dismiss such exe- 
cution or writ, unless the person suing out and prosecuting the same 
shall take and file the oath required by said section. But this sec- 
tion is subject to the qualifications contained in the tenth and 
eleventh sections of this chapter. Provided, that the four preceding 
sections shall not apply to any cause of action which arose since 
April first, eighteen hundred and sixty-five. 


CHAPTER OXXXVIL 


OF THE FEES OF OFFICERS. 


EEC, SEC, 
1, Fees of secretary of the state. 8. OF clerk of circuit court. 
2. Of PUO a iua TO 5 Of clerk of court of appeals. 
8. His mileage, if surveying be done at different `; ; 
places ; how apportioned. 11, f OF sheriffs, 
4. Fees of notary public. 12. Fees; to whom chargeable. 
5. Of commissioner in chancery. 13.) No charge in certain cases by clerks and 
6. His certificate must be annexed to report, etc. T3 sheriffs. 
7. 


Fees of recorder, 5. When fees not payable out of treasury, etc. 
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SEC. SEO, 


16. Recorder and clerk to keep fee book. 23. How officer or witness may collect fees out 
17. No person compelled to pay fees unless fee of costs of suits; etc. 


pill -presented to him, etc.; fee bill to be | 24. Fees of justices in civil cases. 

made out for true sum due ; Officer not to | 25. Of constables. 

ay som pet obtain pay ment rgcondg time, ona Fee bills of justices and constables, and 
make out fee bill a second time, etc.; ex- | to tovisios in relation thöreto ’ 
ception; penalty for violation of section, | 80 P . 


etc.; unlawful fee bill may be quashed; 31.) Fees of justice in criminal cases; how pay- 
officer may demand his fees in advance, etc. | 32. ble 


able. 
18.) Fee bills of deceased clerk or recorder, | 33.) Of constable in criminal cases; how pay- 
19. how made out, etc. 34. able. 
20.) How fee bills are collected and accounted | 35. Of jailors, 

for; commission for collecting; remedy | 86. Payment to officers out of the treasury. 
21. against officer failing to pay over. 37, By whom fees of jailor paid in cases other 
22. Limitation upon fee bills. - than felony, 


Secretary of the state. 


1. The secretary of the state may charge for services rendered in Codo Va., p. 753, 
his office the following fees, to be paid by the person for whom the * 
service is rendered, at the time it is done: for a testimonial, one dol- 
lar and fifty cents; for a copy of any paper, if one sheet, one dollar, 
and for each sheet after the first, seventy-five cents; for issuing a 
commission to a commissioner in another state, five dollars; for issu- 
ing a commission to each notary public, two dollars and fifty cents. 
for making out a requisition for a fugitive from justice demanded of 
another state, two dollars; for issuing a warrant for the arrest of a 
fugitive demanded by the executive authority of another state, two 
dollars. These fees shall be paid by the person for whom the service 
is rendered, at the time it is done. ` 
2. Each of the officers hereinafter mentioned may, for services -per- ra, p. 754, 2 2. 
formed by virtue of his office, charge the following fees, to-wit: 


A surveyor. 


For all surveying actually done, (unless by special contract), 
for the first one hundred poles, or any less distance, long 
measure, per pole, - - - - - - $0 O1 
After the first one hundred poles, long measure, per pole, - 2 
For tracing and examining old surveys to ascertain the true bear- 
ing of lines, their distances and courses, or for doing surveying in and 
about any mines, cities, towns, and villages, the surveyor may charge 
three dollars for every day necessarily so employed, in lieu of charg- 
ing by the pole; provided, that nothing in this section shall prevent 
any party having parrey ng done, making a contract for a different 
compensation. 
For calculating the quantity of less than six courses or lines, $0 50 
When land is divided, for calculating each division of less than 


six courses, - - - - a - - 50 
For every course or line of more‘than six, = - - 3 
For making a plat of six courses or less,  - - - 60 
For every course more than six, - - - - 3 
For recording a plat and certificate, if not more than six 

courses, - - - - - = - 50 
For any course above six, - - - 7 2 Fs 3 


For a copy of a plat and certificate, where there are not more 
than six courses, - ae - 8 è = a O 
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For every course above six, - - - - - $0 03 

- For a copy of an entry, - - - - - 50 

For every search, where no copy is required, - - - 25 

For giving receipt for any paper, - - - - 15 
For traveling to the place of surveying, and returning, per 

mile, - - ~ - - - - 5 


3. If surveying be done at diferent places, on the same tour, the 
mileage shall be apportioned among the different suryeys according 
to their distance from the residence of the surveyor or deputy and 
each other, so that the surveyor shall not receive more than five 
cents a mile for going and returning for any one trip. 


A notary public. 


4, When there isa protest by him, for the record thereof, making 
out instrument of protest under his official seal, and notice of dis- 
honor to one person besides the maker of a note or acceptor of a 
bill, - - - - - - - - $1 00 
For every additional notice, - - - - 10 
For taking and certifying the acknowledgment of any deed 

or writing, or taking and certifying the privy examination 


and acknowledgment of a married woman, - - 650 
For administering and certifying an oath, unless it be the 

affidavit of a witness, - - - - - 25 
For taking and certifying affidavits or depositions of witness- 

es, where done in an hour, - - - - T5 
If not done in an hour, for any additional time, at the rate 

per hour of - - - - - - - 75 


For other services, the same fee as the clerk of a circuit court for 
like services. 

A commissioner in chancery. 

5. For services which might be performed by notaries, the like 
fees for like services. For any other services, such fees as the court 
by which the commissioner is appointed may from time to time pre- 
scribe, not exceeding seventy-five cents where less than an hour is 
employed, and if more than an hour be employed, not exceeding the 
rate of seventy-five cents for each hour. A commissioner to state the 
accounts of fiduciaries, appointed by the circuit court or recorder, 
shall be entitled to such fees as may be prescribed by such court or 
recorder, not exceeding the maximum amount herein allowed com- 
missioners in chancery, which fees shall be stated at the foot of his 
report. Where such accounts are stated by a recorder, he shall 
receive the same fees therefor as are allowed by the circuit court of 
‘his county to a commissioner for like services. 

6, A commissioner or recorder returning a report under the pre- 
ceding section shall annex thereto a certificate, under his official 
oath, that he was actually and necessarily employed for a number 
of hours, to be therein stated, in performing the services for which 
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the fees stated at the foot thereof are charged. Until such certifi- 
cate is made, no bill shall be made out for such fees. A commissioner 
shall not be compelled to make out or return a report until his fees 
therefor be paid or security given him to pay so much as may be 
adjudged right by the court to which the report is to be returned, or 
by the judge thereof in vacation, unless the court or judge see cause 
to order it to be made fout and returned without such payment or 
security, and shall so order. | 
A Recorder. 
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7. When a writing is admitted to record under chapter seventy- Id. p.756, 2 10. 


three, for everything relating to it, except the recording in the deed 
book, to-wit: . 
For receiving proof or acknowledgment, entering orders, state- 

ment of deed in list entered in order= book, posting same, 


and embracing it in list for-assessor, - - - $0 50 
For recording a plat of not more than six courses, or for a 

copy thereof, - - - - =. 50 
For every course above six, - - - - - 3 


For recording in the deed book such writing, and all matter 
therewith; except plats), or for recording anything not 
otherwise provided for, for every thirty words, - - 4 
In lieu of the said allowance of four cents for every thirty words, 

the recorder may, for recording in the deed book, elect to charge the 

following specified fees, to-wit : 

Where the writing is a deed of trust or mortgage, or is a con- 
veyance of real and personal estate, or of real estate only, 75 

And where it is not such,  - - - - - 50 

For recording, indexing, and noting release of lien, - 

For swearing the witnesses, and entering in the order or min- 
ute book all orders in relation to the proof of a will which 
is admitted to record without contest; and copying such 
orders on the will, or on a paper annexed thereto, - 100 

For recording a will, and the matter recorded therewith, in 
the will book, at the option of the clerk, four cents for 
every thirty words, ora specific fee of ..- - - - 40 

For entering orders, and transmitting papers, in case of appeal, 75 

If there be an order committing a decedent’s estate to an 
officer, for entering and copying such order, and the orders 
of appraisement, - - - - - - 50 

If any personal representative or guardian qualify, for ad- 
ministering necessary oaths, making out bond, entering and 
copying on the will order granting probate or administra- 
tion, making out copy of his order for personal representa- 
tive or guardian, entering and copying orders of appraise- 
ment, ‘ - - - - - - - 100 

If several personal representatives qualify on the same estate, 
at the same time, only the same fee shall be charged as if 
one had qualified, to-wit : - - - - 100 
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For making out an additional or other bond, administering 
all necessary oaths, and writing proper affidavits, . $1 00 
On an application for a marriage license, for administering 
and writing certificate of oath, issuing and registering 
license, and recording and giving receipt for certificate of 


marriage, - - - - - - - 1 00 
For a search for anything in his office over a year’s standing, 25 
For recording a certificate and posting a copy thereof under 

the second section of chapter sixty-one, - - - 50 
For issuing a summons for witness, - - E - 25 
For each copy thereof, - - - - - 10 
For issuing a commission to examine witnesses to a will,  - 50 


For all orders and proceedings, in matters not otherwise pro- 
vided for, for the same person on the same day, at the 
election of the recorder, four cents for every thirty words, 
or a specific fee of - - - - - - 50 
For docketing a judgment, decree, bond, or recognizance, - 50 
For any copy to go out of the office, if it be not otherwise 
provided for, four cents for every thirty words, or in lieu 


thereof, if the recorder elect, a specific fee of - - 50 
For annexing his seal to any paper, and writing any neces- 
sary certificate accompanying it - - - - 50 


A clerk of circuit court. 


8. For issuing an attachment, or a summons to answer a bill, 
with an endorsement thereon of an injunction, or order of attach- 


ment, and recording return of same, - - - - 75 
Every order of publication, - - - - - 100 
For process for which no other fee is allowed, - - 25 


For each copy of a process which goes out of the office (with such 
process), to be used in serving it, one half the fee for issuing such 
process. 


For issuing summons for witnesses, - - .- - - 25 
For every copy of summons, - - . - - _ 15 
For noting in the process book any decree, order, or process, 

and taking receipt therefor, - - - - - 25 


For postage paid by the clerk on any decree, order, or process, 
and putting in or taking out of the post office the same, three 
times the amount of such postage. 

For entering in any suit, or ina motion for judgment for 
money, allthe attorneys for each party, or the appearance 
in proper person of a party having no attorney, who so 
appears, - - - ~ - - 10 

For endorsing and filing each petition, deari: bill, 
answer, or other written pleading, each bill of exceptions, 
demurrer to evidence, special verdict, or.case agreed ; each 
written notice of the defense relied on in ejectment, or of a 
motion for judgment for méney, and each report of a com- 
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missioner, and for entering each plea, replication, or other 
pleading, which is not written, - - - = 
If, when a bill or answer is filed, there be filed at the same 
time any exhibit on which the clerk endorses the name of 
the case and the day it is filed, for every such exhibit, - 
When more than three exhibits are returned with a commis- 
sioner’s report (but not annexed thereto), for endorsing and 
filing such exhibits, a fee, not for each, but for all filed with 


the same report, of Š 
For endorsing and filing all the depositions and affidavits of 


witnesses, filed on the same side at any one time, or all writ- 
ten interrogatories at one time, from one party to another, 
or all the answers filed at one time to such interrogatories, 
or the exceptions filed at one by either Pee a 
commissioner’s report, - 

If papers be filed on the side of iie plaintiffs for E no 
particular fee is allowed, a fee A for each, but for the 
whole) of - - - 

So, also, if papers be filed on the cas of tiie dni for 
which no particular fee is allowed, a fee, not for each, but 
for the whole of such papers, of - ~ - - 

For issuing an attachment, with a copy of the rule or order 
for the same (if sent out therewith), and recording the re- 
turn thereof, where proper todoso,. | - - - 

For entering in the rule book the return of all process re- 
turnable the same day, a fee, not for each defendant named 
therein, nor for every such process, but for the whole of the 
defendants named in all such process, of - - - 

For all the rules entered in any case on the same side at the 
rules for one month, when anything is done on such side at 
said rules, besides entering or filing a pleading or continu- 
ing the case, - - - - - - 

Where no proceedings are had in any case during any rules, 
except to continue it, the fee shall be at the rate of twenty- 
five cents for every quarter of a year the case is so con- 
tinued, and no more. 

For docketing any suit or any motion for judgment for 
money, twenty cents, to be charged but once, except that 
when any case is on the court docket, if at any term 
there be no decision or continuance entered therein, there 
shall be a fee for putting it on the docket at the next term, 
of - - - - - - - - 

Where a jury is mpane for swearing the jury and wit- 
nesses, - - - - - ~ 

< Where no jury is sence: if witnesses be examined by the 
court, for swearing such witnesses for either party, - 

Where a witness claims for his attendance, for administering 
an oath to him, and certifying such attendance, - - 
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For administering any oath not™ before provided for, and 
writing a certificate thereof, where the case requires one, - 
For making out an injunction bond, administering all neces- 
sary oaths, writing proper affidavits, making out release of 
errors, copying same, and endorsing on the summons that 
such bond and release are filed,  - - - - 
For making out any other bond, administering all necessary 
oaths, and writing proper affidavits, - - - - 
For all judgments, decrees, orders, and proceedings (except 
entries of pleadings and matters otherwise provided for), at 
the electiom of the clerk, four cents for every thirty words 
actually written on the order book, or a specific fee of - 
For issuing a scire facias and recording the return thereof, - 
For taxing costs in any case on one side, - - - 
And if the case has been pending more than one year, then 
for every additional year, - - - - - 
For filing a transcript of a judgment of a justice, - - 
For issuing an execution, the entry in the execution book, 
and the record of the return, - - - - 
For issuing a writ in the nature of-an ad quod damnum, ` - 
For a writ of supersedeas to a municipal court. - - 
For making out the bond upon issuing such writ, administer- 
ing oaths, and taking proper affidavits, - - - 
Upon any such writ, for endorsing and filing the petition 
therefor, or where the writ is returned, for filing it, with the 
return thereof, - - - - - - 
For filing the record upon an appeal or on such writ, ~ 
For making out the undertaking upon an appeal to the court 
of appeals, administering necessary oaths, and writing 
necessary affidavits, - - - - 
After a decision by the court of appeals, as an appellate court, 
for issuing an execution, making entry thereof in the exe- 
cution book, and recording return, - - - - 
Unless the decision of the court of appeals be in a case where- 
in the first judgment or decree was in a municipal court, in 
which case the fee shall be - - - - - 
For taxing the damages to which a party may be entitled by 
reason of an injunction, appeal, writ of error, or superse- 
deas, - - - - - - - 
For a search for anything above a year’s standing, except 
where the clerk, at the request of the counsel, searches for 
papers in a pending cause, - - - - - 
For making out a transcript of a record and proceedings in 
any case in due form, so that the same may be used in the 
court of appeals, for every thirty words, four cents, or in 
lieu thereof, a specific fee of two dollars; and for making 
out, in any other manner than copying, any paper to go 
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out of the office, which is not otherwise provided: for, the 

same, or in lieu thereof, if the clerk elect, a specific fee of $0 25 
For any copy, if it be not otherwise provided for, four cents 

for every thirty words, or in lieu thereof, if the clerk elect, 

a specific fee of - - - - - - 30 
For annexing the seal of the court to any paper, writing the 

certificate of the clerk accompanying it, and writing certifi- 

cate for the judge, if the clerk be requested to do so, - 50 

Clerk of the court of appeals. ~ 

9. For filing the record upon an appeal, - - - $1 50 Code Va, p. 760, 

For docketing appeal, to be charged but once, - - 1 50 a 1869, p, 


For entering judgment on appeal, for every ten words, three 
cents, or the clerk may charge a specific fee of - - 2 00 
For all other services not here provided for, the clerk shall have 
the same fees as the clerk of a circuit court for similar services. 


Sheriffs. 


10. For serving on any person a declaration in ejectment, or an Code Va, p. 760, 


order, notice, summons, or other process, where the body is not taken, 


and making return thereof, - - - - - 75 
Except that the fee for summoning a witness shall be - 25 
For serving on any person an attachment or other process 

under which the body is taken, = - - - - 100 
For carrying a prisoner to or from jail, for each mile of neces- 

sary travel, either in going or returning, - - - 05 
For taking any bond.or_undertaking, - - - 60 
Where a jury is sworn in court, for summoning and impanel- 

ing such jury, - - - - - - 100 


Where a jury is summoned upon a writ of ad quod damnum, 
or any inquest in vacation, for summoning them, one dollar; 
and for attending at the place of their meeting, one dollar; 
and in addition, if the jury attend there, and.an inquisi- 


tion be found and returned, - - 200 
For serving a writ of possession, - - 3 - 200 
For serving a writ of distringas on a judgment or decree for 

personal property, if the specific thing be taken, - - 150 


For keeping and supporting any live stock distrained or levied on, as 
follows: - 

For a horse or mule, if well fed on grain and hay or fodder, thirty- 
five cents per day; but if the same be kept on pasture, twelve 
cents per day, or such other sum, in either case, as the board of 
supervisors of the county may, from time to time, prescribe. But 
if a mare so levied on and kept have a suckling colt, no fee shall 
be allowed for keeping the colt. 

For a hog, five cents per day. 

For each head of cattle, five cents per day. 
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For sheep and goats, each, one and one-half cents per day. 

The officer shall be repaid any necessary expense incurred by him 
in keeping property not before mentioned, or in removing any prop- 
erty; and when, after distraining or levying upon property, he is 

~ prevented from proceeding further in the case by order of the plain- 
tiff, his agent or attorney, he shall be entitled to the same fees and 
commissions in the case as if he had sold such property, or otherwise 
received payment of the sum of money for which such distress or 
levy was made, as provided in the next section. 

Id. “ 11. An officer lawfully receiving payment in money, or selling 
property upon an execution, order, or other process, shall have a 
commission of five per centum on the first three hundred dollars of 
the money paid, or proceeding from such sale, and two and one-half 
per centum on the residue, except that when such payment or sale is 
on an execution on an- undertaking, his commission shall be an 
additional two-per centum on the first three hundred dollars, and one 
per centum on the residue; and where no execution is issued or sale 
made on an undertaking, the officer shall only be entitled to an 
additional one-half per centum on the first three hundred dollars, 
and one-fourth per centum on the residue, 

a How fees are charged and fee bills made out. 

Id. p. 762, 15. 12. The fees mentioned in the preceding sections of this chapter 
shall be chargeable to the party at whose instance the service is per- 
formed, except that fees for entering and certifying the attendance 
of witnesses, and proceedings to compel payment for such attend- 
ance, shall be charged to the party for whom the witness attended ; 
and except, also, as follows: 

dg ei ee 13. No clerk or recorder shall dias for taking bond from, 

9, ch. 8 administering oaths to, or copying orders as to the appointment or 
qualification of any county or township officer, or for filing the bonds 
or oaths of any such officer; or for making or copying orders as to 
grand juries and adiministering the necessary oaths. 

eae p. 762, 14, No sheriff shall charge for serving such or any other public 

orders, nor for summoning and impaneling grand juries. 

“ 15. No clerk or sheriff shall receive payment out of the treasury 

for any service rendered in cases of the state, except where it is 

allowed hereinafter, or by some other chapter. 

ie 16. Every recorder and clerk of a circuit court shall keep a fee 
book, wherein shall be entered the fees for every service performed 
by him, and the fact of such fees being paid, or of a bill being made 
out therefor, which ever shall happen first. The fee books of-4 clerk 
shall be submitted to the inspection of the commissioners appointed 
to examine the clerk’s office. 

Id. p. 763, 2 20. 17. No person shall be compelled to pay any fees before mentioned 
until there be produced to him a fee bill, signed by the officer to 
whom the fees are due, expressing the particulars for which such 


Id. 3 18. 
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fees are charged. Nor shall an officer, for any service, make out a 
fee bill for more than is allowed therefor. Nor shall he, for the same 
service, attempt to obtain payment a second time; or make out a 
fee bill a second time, unless he indorse the fact, and swear that the 
former bill remains unpaid. For each item in which an officer shall 
violate this section, he shall forfeit five dollars to any person prose- 
cuting therefor, and the circuit court of the county in which an 
officer resides may, on motion, after reasonable notice to him, quash 
any fee bill made out by him contrary to law. But any. officer may 
demand his fees in advance for any particular service required to be 
performed by him, except in cases where the party requiring the ser- 
vice prosecutes or defends in forma pauperis, and if such fees be not 
paid the officer may refuse to perform the service until they are paid. 
In such cases the fee bill shall state the nature of the service, and 
the fact that it is to be performed. : 


How bills are made out for fees due a deceased clerk or recorder. 


18. When a clerk or recorder dies, his successor shall charge, in 14.221. 


the fee books of the clerk’s or recorder’s office, such lawful fees as 
do not appear to have been charged therein, for services performed: 
by the decedent, and make out fee bills for such fees, and also for 
any fees charged on the said books by the decedent for which he 
does not appear to have made out fee bills in his lifetime; except 
that such of those as appear to said successor to be for more than is 
allowed by law, shall be reduced by him so far as, in his judgment, 
is necessary to make them legal. 


19. The fee bills made out under the preceding section shall show rta. 3 22. 


on their face that they are for fees due the decedent, and shall be 
signed by his successor, and delivered to the personal representative 
of such decedent, as soon as practicable. Such successor shall 
receive for his services under this and the preceding section such 
compensation as the court whereof he is clerk, or the circuit court 
of the county whereof he is recorder shall adjudge to be reasonable, 
which shall be paid by said personal representative, or by the officer 
who may collect said fee bills, out of the first proceeds of said col- 


lection. 
How fee bills are collected and accounted for. 


20. Any officer mentioned in this chapter, or the personal repre- Ia. g 24. 


sentative of a deceased clerk or recorder, may, on or before the first 
day of December in any year, deliver fee bills, duly signed, to any 
sheriff or collector of the public taxes, who shall receive and 
endeavor to collect the same. “A sheriff or collector may distrain 
therefor, or for any bills due himself, such property of the person to 
whom the fees are charged as might be levied on under a writ of 
fieri facias against him, except as hereinafter mentioned; and the 
twelfth, thirteenth, and fourteenth sections of chapter thirty shall 
‘apply to such fee bills in like manner as to taxes. 
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Ja, p. T64, 2 25. 21. Every sheriff or collector to whom such fee bills are so deliv- 
l ered shall, on or before the first day of April next after such deliv- 
ery, account therefor with the officer or the pérsonal representative 
entitled thereto, by returning such as he may not have collected, with 
an endorsement thereon that the person so charged with the fees has 
no estate in his county out of which the same could be made, and by 
paying to such officer or representative the amount of all not so 
returned, deducting a commission for himself of seven’ and a half 
per centum on said amount. If he fail so to do, judgment may be | 
obtained, on motion, against said sheriff or collector, and his sureties, 
and his and their personal representatives, or against any deputy 
who may have signed the receipt for said fees, or his personal repre- 
sentative, for the amount with which such sheriff, collector, or deputy 
is chargeable, and damages thereon not exceeding fifteen per centum 
per annum, from the said first day of April till payment. Such 
judgment may be on motion in the circuit court of the county in 
which said sheriff or collector resides, and if the fees be due to the 
, Clerk of the court of appeals, it may be in the circuit court of the 
county in which the seat of government may be. On such motion, 
any receipt for fees mentioned in the notice as signed by any person 
shall be deemed to be his signature, unless an affidavit be filed deny- 
ing it, and shall be prima facie evidence of the collection of all the 
fees mentioned therein not returned as aforesaid. 
Code Van p.T6t, 22. No fee bill shall be collected by distress or suit after five years 
12 Leigh 627. from the end of the year in which the service was performed that is 
Ba charged therein, unless, within five years before the institution of 
such proceeding, it was returned by an officer, with such endorse- 
ment thereon, (properly dated), as is mentioned in the preceding sec- 
tion. 
Ce Va, p.764, 28. An officer or witness to whom, for fees or attendance, any 
` thing is due that is taxed in costs for which there is judgment.or 
decree, may, within one month after such judgment or decree, lodge 
$ E in the clerk’s office of the court wherein the same is rendered, his fee 
bills for such fees, or certificate for such attendance. The amount 
due each officer or witness for what is so lodged shall, and the 
amount due the clerk himself for fees so included may, within the 
said month, be noted in the margin of the order or execution book, 
opposite the entry of the case. An officer or witness, whose fees or 
certificate may be so neted, shall be paid the same out of the costs, 
by the person against whom the judgment or decree is; and the right 
to such payment shall be valid against any assignee of the judg- 
ment or decree. When the clerk issues execution in such case, he 
shall endorse thereon how much of said costs is for each officer or 
witness whose fees or certificate may be so noted; and the officer 
collecting said costs shall pay the same accordingly to those entitled 
thereto. 
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Justices. 

24. For summons to commence a suit,  - - - $0 20 Acts, of 1868.2 Zt 
For every copy thereof, - - - - - 0 
For every additional summons, in same action, ~ - 15 
For a copy thereof, - - - - - - 10 
For docketing an action commenced by appearance and agree- 

ment, - - = = - - - 20 
For entering order of arrest, order of commitment, or order 

of attachment, - - : - - - 25 
For every subpcena for witness - - - - 10 


For order of arrest against delinquent witnesses or jurors, or 

in any case of contempt, and for trial and judgment in 

such case, - - - - - - - 75 
For swearing each witness, arbitrator, or party, - - 05 
For taking and certifying any affidavit in writing, twenty 
` cents, or ten cents per hundred words, at the option of the 


justice. 
For every continuance, - - - - - 10 
For appointing a guardian for the suit for: an infant plaintiff 

or defendant, - - - - - 10 
For appointing special constable at request of either party, - 20 
For settling and allowing interrogatories,  - - - 25 
For entering agreement for arbitration, = - - - 10 
For summons to arbitrators, - - - - - 15 
For every undertaking filed in the suit, - - - 25 
For venire for jury, including the drawing of the same, - 26 
For trying a jury case, - - - - >- 98 
For trying a case without a jury, - - - - 50 
For entering judgment, - - - 4 - 20 
For abstract of judgment for docketing in recorder’s office, - 15 
For transferring a judgment on docket, - - - 25 
For entering satisfaction of judgment, - - - 10 
For issuing execution, - - - - - 25 
For issuing every additional execution, - - - 20 
For entering stay of execution, - - - - 20 
For trying right of property levied on or attached, - - 50 
For taxing costs, - - - - - - 20 
For filing the papers in each suit,  - - - - 10 
For every process or order not otherwise provided for, \ - 25 
For transcript from docket, and other writings and copies not - 


otherwise provided for, twenty-five cents, or ten cents per 
hundred words, at the option of the justice. 
For transmitting or delivering papers to clerk of the circuit 


court in case of an appeal, - - - - 50 
For taking and certifying acknowledgment of deed, or othak 
instrument of writing, - - - - - 25 
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If executed by a married woman, ten cents in addition for 
certifying her examination and acknowledgment. 


For taking depositions of witnesses, if done in an hour or less, 75 
If not done in an hour, for any additional time, at the rate 

per hour of - - - - -5 4 - “95 
For certifying proof of account or claim against the estate of 

a testator or intestate, - - - - 15 
For taking an inquest on a dead body, to be audited and yad 

from the treasury of the county, - - - - 500 


For all money collected without process, five per centum, to 
be paid by the plaintiff. 
Constables. 


25. For removing a person by virtue of a warrant issued under 
the thirteenth section of chapter forty-six, to be charged to the super- 
visors of the county, five cents for each mile of necessary travel, 
going and returning. i 
For service and return of summons to commence a suit, and 

for every additional summons, - - - - 40 
For serving and returning order of attachment, twenty cents 

for each garnishee summoned, and one dollar for taking 

property, including inventory and appraisement, besides 

the reasonable expenses of removing, securing, and keeping 

the property attached. 


~- 


For subpeena, for each person served therewith, - - 25 
For summoning a jury and return of venire, - - 75 
For levying an execution on personal property and return, - 30 
For posting notices of sale, - - - - - 40 


For money made under execution or attachment and paid to 
the justice, five per cent. i 
For serving and returning other writs and notices not speci- 
fied in this section, each - - - - - 50 
For copy of any writ, notice, order, or paper, ten cents per 
hundred words, and ten cents for any number of words less 
than one hundred. 
For executing a writ of possession under section two hundred 
and thirty-five of chapter fifty,  - - - - 2 00 
For summoning a jury and witnesses for inquest on a dead 
body, to be audited and paid from the treasury of the 
county, - - - - - - - 3-00 
For services not otherwise provided for, the same fees as sher- 
iffs for similar cases. 


Fee bills of justices and constables. 


26. Except where it is otherwise provided, the fee bills of justices 
and constables shall be chargeable to the persons -at whose instance 
or request the services were rendered. Such officers may issue their 
fee bills against the person so chargeable, and place them in the 


` 
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hands of any constable of the county in which the persons against 
whom they are issued respectively reside. The officer collecting the 
same may retain for his compensation ten per cent on the amount 
collected and paid over to the officer entitled thereto. The pre- 
ceding sections of this chapter, as far as they are applicable, shall 
govern as to making out and collecting fee bills issued by a justice 
or constable. 

27. If any justice or constable issue a fee bill for any service I4. p. 241,25. 
against any person not chargeable therewith, or for a greater 
amount than the law allows, he shall pay to the person against 
whom the same is issued four times the amount so unlawfully 
charged, which may be recovered by such person before any court 
or any justice, not interested, having jurisdiction. 

28. For any service rendered by virtue of his office, for which a ta.6. 
fee is allowed by law, except fees chargeable to the state or county, 
the justice or constable may require the proper fee to be paid before 
the service is rendered. 

29. The justice shall keep a fee book, or a memorandum or ac- 14.27. 
count upon his docket, so as to show underneath the title of each 
suit the costs made by each party, separately, for services rendered 
at the instance or request of such party; and also, to whom the same 
are due, whether to himself, the constable, witnesses, or other persons; 
and shall noté, from time to time, which of the items are paid, so far 
as the facts may come to his knowledge. 

30. The costs to be included in the judgment or execution are 1a.28. 
those made only by the party in whose favor the judgment is ren- 
dered, and which have been paid by him, or which he is bound to 
pay, if the same be not collected from the adverse party. But the 
costs made by the party against whom the judgment is rendered, 
and which he is bound to pay, may be separately endorsed or noted 
on the execution, which shall then, as far as such costs are con- 
cerned, be equivalent to a fee bill. When costs are included in an 
execution or endorsed or noted thereon, it shall show the sum due 
each person, whether justice, constable, witness, or other person; and 
. the costs so noted on the execution shall be collected and accounted 
for by the officer in whose hands the execution is, at the same time 
and in the same manner as the costs included in the execution. 


- Fees of justices in criminal cases. 


31. Every justice shall be entitled to the following fees in crimi- Acts of 1363, 
nal cases and proceedings before him, to be charged and recovered 238, oh, 132, 818 
` as provided by the two hundred and twenty-seventh and two hundred 
and twenty-ninth sections of chapter fifty: 

For every recognizance, or bond to keep the peace, or be of 

good behavior, - - - - - . - $0 50 
For every warrant of arrest, or commitment, - - 30 
For docketing case on return of warrant of arrest executed, 80 
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For all services rendered at the instance of the defendant, the . 
same fees shall be charged as are allowed for similar services in civil 


cases. 

For trial before a jury, - - =- - - $0 75 
For trial without a jury, - - - - - 50 
For every subpæna for one or more witnesses, - - 20 
For every copy thereof, - - - - - 10 
For every warrant to summon a jury, . - - -~ - 50 
For swearing a jury, - - - -~ - - 25 
For swearing witnesses, ten cents each. 

For entering his judgment on his docket, and taxing the costs, 50 
For issuing execution, - - - - - - 20 


For granting an appeal, including taking the bond or recog- 
nizance, making and certifying a transcript of his docket, 
and transmitting the same and the papers in the case to 
the clerk of the circuit court, ten cents for every hundred 
words, or in lieu thereof a specific fee of - - - 7d 
In all other cases the fees allowed in civil cases by law to other 
-~ county officers for similar services. 

Tap. 240, chis3, 82. A justice shall be entitled, in cases not otherwise provided 
, for, to the following fees, which shall be audited and paid by the 
board of supervisors as other claims against the county: 

For the warrant to arrest the person or persons accused, and 
take him before a justice for examination, including the 


summoning of witnesses, - - - - - $0 25 
For the examination of witnesses to ascertain whether such 
warrant ought to be issued, and against whom, - - 80 
For the examination, when the accused is apprehended and 
brought before him, - - - - 50 
For recognizance of bail, warrant of commitment, or dis- _ 
charge of the accused, - - - - - 50 
For recognizances of witnesses, each, - -= 10 
For a search warrant, - - - ~ - 50 


Fees of constables in criminal cases. 


Code Va., p. 765, 88. For an arrest in case of felony, - : - 100 
PA For an arrest in case other than felony, - - : 60 
For serving’a subpcena, - - - - - 90 
For executing a search warrant, - - = - 100 
For services not otherwise provided for, the same fees as allowed 

to sheriffs. 


34. In cases of search warrants, and proceedings under chapter 
one hundred and fifty-six, the fees of constables shall be chargeable 
to the county, and shall he audited and paid as other claims of like 
nature by the board of supervisors. In criminal cases, other than 
felony, such fees shall be charged and paid as provided in sections 
two hundred and twenty-seven and two hundred and twenty-nine of 
chapter fifty of this act. 
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Fees of jailors in both civil and criminal cases. 


35, For receiving a person in jail, twenty-five cents, and the like Acts of 1864. 4, 
sum for discharging him therefrom. 
For keeping and supporting a person confined in jail, for 

each day, ~- ‘ z - - - - $0 5d 


Payment to officers out of the treasury. 


36. There shall be paid out of the treasury to clerks and sheriffs, Code Ya. p. 765, 
the following fees, after the same are duly certified to the auditor, 
VIZ z 

To a clerk of a circuit court, for services rendered the state in a 14.282. 
civil case, such fees as would be chargeable for the like services to an 
individual. | 

To a sheriff or other officer, for an arrest for felony, one dollar; and 14.233. 
for conveying any person, charged with or convicted of felony, to jail, 
or from one jail to another, or to the penitentiary, for each mile in 
going and returning, ten cents. The officer shall also be allowed for 
the support of the prisoner during the removal, and for assistance to 
make the arrest or effect the removal, such charge as may have been 
necessarily incurred by him, to be shown by his own affidavit, and 
where he has assistance, by the affidavit also of each person em- 
ployed by him; such charge for assistance not to exceed, where it is 
in making an arrest, one dollar per day, for each person employed 
to assist him; and not to exceed, where it is in conveying a prison- 
er, ten cents per mile going and returning, for each guard; for 
impaneling a jury in case of felony, one dollar; and for executing 
a sentence of death, five dollars in addition to the expenses actually 
incurred by the officer in its execution. 

To a jailor, in cases of felony, the fees prescribed by section 
thirty-five. 


Jailors’ fees in cases other than felony; how paid. 


37. In cases of misdemeanor the fees of a jailor shall be charged Acts of 1864, p.4, 
to the board of supervisors of the county, and in civil cases to the ™* 
party at whose instance or‘suit the prisoner is committed. 


CHAPTER CXXXVII. 


OF COSTS GENERALLY. - 


REC. SEC. 
1. Privilege of poor persons to sue without} 6, ) When costs not recovered, except upon cer- 
costs, etc. T } tificate of court. 
2, Security for costs required of non-resident | 8. If not otherwise provided, prevailing party 
plaintiffs; form of undertaking for; reme- to recover costs. 
dy thereon. 9. Beneficiary party liable for costs. 
8. Surety for costs may require indemnity, etc. ; | 10, Laws of costs; how construed. 
when suit may be dismissed. 11, Prevailing party in court of appeals to re- 
4, Discretion of court as fo costs in certain cover costs. 
cases. 12 
5. Costs in new trials;-if required to be paid, | to a evecnents rae oe taxed; legal 
judgment may be entered on verdict, etc., | 15. 
in case of failure; for costs of continuance, 16. Fees of prosecuting attorneys. 
execution may issue. 17. Costs, etc., in case of judgment or decree for 
the state; how paid, etc. 
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Code Va., p. 766, 
21, 


Id. p. 767, 32. 
4 Munf. 364, 
Gilmer 123. 
10 Gratt. 207, 


Code Va. p, 767, 
23, 


Ta34. 
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Privilege extended to poor persons. 


1. A poor person may be allowed by a court to sue or defend a 
suit therein without paying fees or costs; whereupon he shall have, 
from any counsel which the court may assign him, and from all ofti- 
cers, all needful services and process, without any fees to them there- 
for, except what may be included in the costs recoverable from the 
opposite party. 

Security for costs. 

2. No person who is a non-resident of this state shall hereafter 
prosecute any action or suit in any court in this state, until he has, 
Gf required by the defendant), filed with the clerk of the court an 
undertaking signed by one or more responsible persons, resident in 
the county in which the action or suit is about to be brought, for the 
payment of costs, in form or effect as follows: 


ce B 


, Plaintiff, ) 
Undertaking for costs. . 
C—. p— ‘Defendant. ) 


À: B——, a non-resident of this state, being about to com- 
mence, (or having commenced, as the case may be), a suit at law, (or 
equity, as the case may be), against C——-D——, in the circuit court 
of the county of 1, E . F——, of the said county, under- 
take to pay all costs which may be awarded to the said C——-D 
in said suit, and all fees that may become due in such suit to the 
officers of the court. Given under my hand, this day of ——. 

l E—— E——.” 

The court in the clerk’s office of which such undertaking is filed 
may, on motion by a defendant, or officer of the court, give judg- 
ment for so much as he is entitled to recover by virtue of such under- 
taking. But this section shall not apply to a poor person com- 
mencing an action or suit under the preceding section. 

3. On motion of the person signing such undertaking, after 
reasonable notice to the plaintiff, his attorney-at-law or agent, the 
court may order bond to be given, with sufficient security, in such 
penalty as the court may prescribe, payable to the applicant, and 
conditioned to indemnify and save harmless the applicant against 
all loss or damage in consequence of executing the undertaking. If 
the bond required under this section be not given within such-time 
as the court may prescribe, it may order the suit to be dismissed. 
The court may, in like manner, order the suit to be dismissed if ‘the 
security in the undertaking be insufficient. 7 


Cases wherein costs are recovered. 


4, Upon any motion, (other than for a judgment for money), or 
upon any interlocutory order or proceeding, the court may give or 
refuse costs, at its discretion, unless it be otherwise provided. It 
may, when a demurrer is sustained to a plea in abatement, give judg- 
ment for the plaintiff for his fuli costs to the time of sustaining it, 
and when any part of the proceeding is adjudged insufficient, order 
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all costs occasioned by such insufficient pleading to be paid by him 
who committed the fault. 

5. New trials may be granted upon the payment of costs, or with Ia. 275. 
the costs to abide the event of the suit, as to the court may seem 
right. If the party who is to pay the costs of the former trial fai] 
to pay the same at or before the next term after the new trial is 
granted, the court may, on the motion of the opposite party, set aside 
the order granting it, and proceed to judgment on the verdict, or 
award execution for said costs, as may seem’to it best. Where a 
case is continued at the costs of a party against the consent of the 
opposite party, the court may, in its discretion, award an execution 
for the costs of such continuance. 

6. In any personal action not on contract, which might be brought a. 26. 
and prosecuted to judgment in a justice’s court, if a verdict be found a te 
for the plaintiff, on an issue or otherwise, for less damages than ten 
dollars, he shallnot recover, in respect to such verdict, any costs, 
unless the court enter of record that the object of the action was to 
try a right besides the mere right to recover damages for the trespass 
or grievance in respect of which the action was brought, or that the 
said trespass or grievance was willful or malicious. 

7. In any personal action on contract, wherein it is ascertained Code Va, p. 767, 
that less is due to the plaintiff than twenty dollars, exclusive ofi Va. Cas. 131, 
interest, judgment shall be given for the defendant, unless the court 2 Va, Cas, 92, 208, 
enter of record that the matter in controversy was of greater value 
than twenty dollars, exclusive of interest ; in which case it may give 
judgment for the plaintiff for what is ascertained to be due him, with 
or without costs, as to it may seem right. 

8. Except where it is otherwise provided, the party for whom final Code Va, p, 768, 
judgment is given in any action, or in a motion for judgment for 4 Grat, 89, 129, 
money, whether he be plaintiff or defendant, shall recover his costs * 
against the opposite party; and when the action is against two or 
more, and there is a judgmeut for or discontinuange as to some but 
not all of the defendants, unless the court enter of record that there 
was reasonable cause for making defendants those for whom there 
is such judgment, or as to whom there is such discontinuance (and 
order otherwise) they shall recover their costs. 

9. Whena suit is in the name of one person for the benefit of any code Va., p. 768, 
other, if there be a judgment for the defendant’s costs, it shall be tae 22, 
against such other. - ae 

10. The laws of costs shall not be interpreted as penal laws; nor goa, Va. p. 768, 
shall any thing in this chapter take away or abridge the discretion € 1° 
of a court of equity over the subject of costs, except as follows: 

11. In every case in an appellate court, costs shall be recovered ae 


in such court by the party substantially prevailing. x 


2 Rob. 40. 
9 Gratt. 286, 336, 
398, 


How and what costs are to be taxed. 


12. The clerk of a court wherein a party recovers costs shall tax 14.212, 
the same. 
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Td. 218, 18. He shall include in the costs to the prevailing party 


I. In an action at law, not less than two and a half, nor more than 
fifteen dollars, as the court may prescribe. 
Ii. In a chancery cause, not less than ten, nor more than thirty 
dollars, as the court may prescribe. 
To the party prevailing in the court of appeals, - - $30 00 
In civil cases in a municipal court, the same sums as are allowed 
in the circuit court for like cases. 
Td. 3 15. 14. The clerk shall tax in the costs all taxes on process and all 
fees of officers, which the said party appears to be chargeable with, 
in the case wherein the recovery is, except that where, in any court 
on the same side, more than one copy of anything is obtained or 
taken out, in which may be included a copy of any pleading in a 
pending case, there shall be taxed only the fee for one copy of the 
same thing. He shall also tax fifty cents for each legal notice from 
such party therein, served in this state, and not otherwise taxed. 
Ta Pee > 15. Every circuit court is hereby authorized to prescribe by rule 
98, ch. 85. ` of court the price to be paid for all legal publications required to be 
- made in any cause or proceeding therein, but such price shall not 
exceed the rates of advertising published in the newspaper in which 
such legal publication is made. If no such rule of court be made, 
the price shall be the same as the rates of advertising so published. 
In either case the price paid for such publication shall be taxed in 
the bill of costs. 


Fees of prosecuting attorneys. 


Code; Ya., p. 768, 16. The clerk shall include in the costs, for the fees of the prose- 
ee cuting attorney, the following: 
In a case of misdemeanor, or an action upon a bond fora 
$ violation of the license laws, - - - - $10 00 
x In a case of bastardy, - - - - - 10 00 
In a suit or proceeding upon a-forfeited recognizance upon . 
behalf of the state, ten per cent upon the amount recov- 
ered and paid into the treasury. 
In a case of felony, - - - - - 50 00 
In any other case of the state, if a different fee is not pre- 
scribed, - - - - - - - 10 00 
But such fees shall not in any case be paid out of the treasury. 
Id. 2 769,8 16, 17. In a case wherein there is judgment or decree, on behalf of 
10 Gratt. 705. the state, for costs, there shall be taxed in the costs, the charge 
actually incurred to give any notice, although it be more than fifty 
cents; and mileage, and the fees of attorneys and other officers for 
services, and allowances for attendance, as if such fees and allow- 
ances were payable out of the treasury. What is so taxed for fees 
of, or allowance to, any person shall be paid to him by the sheriff 
or officer who may receive said costs, unless such person shall pre- 
viously have received payment thereof, in which case the same shall 
be paid into the treasury. 
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CHAPTER OXXXIX. 


OF ENFORCING DECREES AND ORDERS; DOCKETING JUDGMENTS AND 
OTHER LIENS OF THE LIKE NATURE : THE EFFECT OF SUCH LIENS ; 
AND THE LIMITATION OF PROCEEDINGS ON JUDGMENTS. 


SEC. SEC. 


1. Decrees and orders for property and money dexed when docketed; penalty on recorder 
have the effect of judgments; embraced for failure. 
by the word “judgment” where used in| 5, 
this or chapters 140, 141, or 142, 6. > Lien of judgments on real estate. 
2, When and how execution issues on decreg or | 7. f 
order for money to be paid into court or | 8. May be enforced in court of equity. 
place of deposit. 9, As between alienees of different parts of es- 
3. The word “ judgment,” in section 4, includes tate liable, 
undertaking, bond, or Poro gnicango which | 10. When judgment creditors share ratably. 
has the force of a judgmen 11,) Limitation of proceedings to enforce judg- 


duty to docket judgments therein ; what | 13. Limitation of motion against officer, etc. 
to be stated, and how; clerk to furnish ab- | 14. Notice of lis pendens, 


4. Judgment docket to be kept re recorder; his | 12. ments, 
stract of judgment; ; judgment, how in- 


Decrees and orders on the footing of judgments. 


1. A decree for land or specific personal property, and a decree or Code Ya., p. 770, 
order requiring the payment of money, shall have the effect of a Teigh 361, 
judgment for such land, property, or money, and be embraced by ê T% ** 
the word “judgment,” where used in this or any of the three suc- 
ceeding chapters. But a party may proceed to carry into execution 
a decree or order in chancery, other than for the payment of money, as 
he might have done if this and the following section had not been 
enacted. - 

2. The persons entitled to the benefit of any decree or order re- Cate Vas p. TTO, 
quiring the payment of money shall be deemed judgment creditors, ** 
although the money may be required to be paid into a court, ora 
bank or other place of deposit. In such case, an execution on the 
decree or order shall make such recital thereof, and of the parties to 
it, as may be necessary to designate the case; and if a time be speci- 
fied in the decree or order within which the payment is to be made, 


_ the execution shall not issue until the expiration of that time. 


Docketing judgments and other liens of a like nature. 


3. In the following section the word “judgment” shall include ta.33. 
any undertaking, bond, or recognizance which has the force of a 
judgment. 

4, The recorder of every county shall keep in his office, in a well ta, 24, 
bound book, a judgment docket, in which he shall docket without 
delay any judgment in this state, when he shall be required to do so 
by any person interested, on such person’s delivering him an authenti- 
cated abstract of it. In such docket there shall be stated, in sep- 
arate columns : i 

1. The names of the parties; 

2. The amount of the judgment ; 

3. The value of specific property, (if any), recovered by it; 

4. The date of the judgment ; 

5. The court in which it was rendered ; 4 

6. ay date of docketing it. 
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A 


Pad 


Id. 36. 

4 Munf, 539. 

1 Leigh 140. 

2 Leigh 268. 

8 Leigh 271. 
10 Leigh 394. 
1 Gratt. 364. 

2 Gratt. 

182, te 20." 
4 Gratt. 81, 407. 
6 Gratt. 419-20. 
8 Gratt. 179. 


10 Gratt. 164, 580, 


612. 


Code Ya., p, 771, 
7 


2 Call 125. 

4 Munf. 546. 
6 Rand. 618. 
8 Leigh 503. 
10 Leigh 394. 
12 Leigh 574. 
9 Gratt. 131. 


_ 10 Gratt. 580, 
Code Va, p. 771, 


$ Gratt. 419, 420. 


10 Gratt. 580. 


_— 


Code Va. p. 771, 
29. 


Id 210. 

2 Leigh 426. 
8 Leigh 532. 
10 Leigh 394. 
4 Gratt. 81. 

5 Grait. $4. 

6 Gratt. 90. 

8 Gratt. 180. 
10 Gratt. 164 


Code Fa. p. 771, 
#11, 


A 


Td. 3 12. 
4 Munf. 104. 


6 Munf. 32, 185. 


1 Rand. 436. 
8 Rand, 490. 
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And it shall be the duty of the clerk of the court in which, or of 
the justice before whom, any judgment is rendered to includé in the 
abstract thereof the foregoing particulars. Every judgment shall, 
as soon as it is docketed, be indexed in the name of each defendant 
therein, If a recorder fail to do anything required of him by this 
section, he shall pay a fine of not less than thirty nor more than 
three hundred dollars to any person who will prosecute therefor. 


Lien of judgments on real estate. 


5. Every judgment for money rendered in this state heretofore or 
hereafter, against any person, shall be a lien on all the real estate of 
or to which such person shall be possessed or entitled, at or after the 
date of such judgment, or, if it was rendered in court, at or after 


18 the commencement of the term at which it was so rendered, except 


as follows: 

6. A judgment rendered before the first day of July, eighteen 
hundred and fifty, shall, as against a purchaser or creditor claiming 
under a deed made or judgment obtained before that day, or as 
against the heirs or devisees of a person dying before that day, affect 
no more of such real estate than would have been liable thereto un- 
der the laws in force at the time such judgment was rendered. 

7. No judgment shall be a lien on real estate as against a pur- 
chaser thereof for valuable consideration without notice, unless it be 
docketed according to the third and fourth sections of this chapter, 
in the county wherein such real estate is, either within ninety days 
next after the date of the judgment or before a deed therefor to 
such purchaser is delivered for record to the recorder, 

8. The lien of a judgment may always be enforced in a court of 
equity. 

9. Where the real estate liable to the lien of a judgment is more 
than sufficient to satisfy the same, and it, or any part of it, has béen. 
aliened, as between the alienees for value, that which was aliened last 
shall, in equity, be first liable, and so on with other successive aliena- 
tions until the whole judgment is satisfied. And as between alienees 
who are volunteers under such judgment debtor, the same rule as to 
the order of liability shall prevail. But any part of such real estate 
retained by the debtor himself shall be first liable to the satisfaction 
of the judgment. 

10. Where two or more judgments are rendered against the same 
person, and the lien thereof on his real estate commences on the same 
day, the creditors having such judgments shall be entitled to satis- 
faction out of said real estate ratably. ` ` 


Inimitation of proceedings to enforce judgments. 


11. On a judgment, execution may be issued within two years 
after the date thereof, or if none be so issued, the court in which the 
judgment was rendered may thereafter, and within ten years from the 
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- 


date of the judgment, upon ten days’ notice to the party against 4 Leigh 189, 308, 

whom the same is, order an execution to be issued thereon, for such io daek 93, 587. 
11 Leigh 2. 

sum as remains unpaid. Where execution issues within two years i Rob. 591. 

as aforesaid, other executions may be issued on such judgment with- T Gat tüz 425. 
10 Gratt. 278. 

out notice, within ten years from the return day of the last execution u Gratt, 190-1, 

issued thereon on which there is no return by an officer, or which ~ 2 Gath. 670 

has been returned unsatisfied. And an action or scire facias may 

be brought -upon a judgment on‘which no execution issued within 

the said two years, or where there has been a change of parties by 

death or otherwise, at any time within ten years next after the date 

of the judgment. But if such action or ‘scire facias be against a 

personal representative of a decedent, it must be brought within five 

years from the qualification of such representative. Provided, that 

an action or scire facias may be brought upon a judgment heretofore 

rendered against a city, or town, or against the trustees or council 

of any city or town, by the plaintiff, or by any person interested 

in such judgment, whether by assignment or otherwise, at any 

time within twenty years from the date of such judgment, whether 

execution has been issued thereon or not. 

12. No execution shall issue, nor any scire facias or action hex Code Va., p. 171, 
brought on a judgment i in this state, other than for the state, after T Munf, 185. 
the time prescribed by the preceding section, except that in compu- Da 
ting the time, the period mentioned in the fourth section of chapter 
one hundred and thirty-six, and any time during which the right to 
sue out execution on the judgment is suspended by the terms there- 
of, or by legal process, shall be omitted; and the sixteenth, seven- 
teenth, eighteenth, and nineteenth sections of chapter one hundred 
and four shall apply to the right to bring such action or scire facias 
in like manner as to any right, action, or scire facias mentioned in 
-those sections; and except that when the judgment is for the penalty 
of a bond, but to be discharged by the payment of what-is then 
ascertained, and such sums as may be afterwards assessed or found 
due upon a scire facias on the judgment, assigning a further breach 
of the bond, such scire facias may be brought within ten years after 
such breach. 

13. A motion against an officer or his sureties, or his or their Code Va, p. 772, 
representatives, for a failure to return an execution, shall be made 
within ten years from the return day thereof, and not after. 


Notice of lis pendens. 


14. The pendency of an action, suit, or proceeding to subject real Ta, p. 770, 26, 


2 Rand. 93. 


estate to the payment of any debt or liability, upon which a pre- 5 Leigh 627. 


vious lien shall not have been acquired in some one or more of the 1 kagta 


methods prescribed by law, shall not bind or affect a purchaser of 3 @rt- 533: 
such real estate, unless and until a memorandum, setting forth the 
title of the cause; the court in which it is pending; the general 


object of the suit; the location and quantity of the land, as near as 
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Id. 22. 


Td. 2 3. 

1 Leigh 436. 

2 Leigh 560. 

3 Leigh 85. 

1 Gratt. 156-7, 
5 Gratt. 1 
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may be, and the name of the person whose estate therein is intended 
to be affected by the action or suit, shall be filed with the recorder of 
the county in which the land is situated; and such recorder shall 
forthwith record the said memorandum in the deed book, and index 
the same by the name of the person aforesaid. ' 


CHAPTER OXI. 


OF EXECUTIONS FOR SPECIFIC PROPERTY, AND OF WRITS OF FIERI 
FACIAS. 


SEC. 

1. Execution against corporation; against sev- 
eral persons on joint judgment. 

2. Fieri facias on judgment for money; dis- 
tringas only on judgment for specific per- 
sonal property. 

3. How execution issues where judgment is for 
the benefit of a person other than plaintiff; 
remedies of such person. 

4, Execution on judgment for specific real or 


BEC. 

8. Priority of executions, etc.; when to be sat- 
isfied ratably. 
9, Return of execution, etc. 

10. Re-sale of property by officer where pur- 
chaser fails to comply with terms of sale; 
remedy against purchaser at first sale. 

11.) Venditioni exponas, and proceedings there- 

12. on. 

18, Money received under execution, how dis- 


Code Va‘, p. 772 
21 3 3 


personal property. posed of. 
5. On what fi. fa. may be levied; from what | 14. Officer not to go out of his county to pay 
time it binds property. money, etc. 


6. If levied on coin or bank notes, HOW, ac- 
counted for. 

7. Officer to indorse time of receiving execu- 
tion; remedy against him for failure. 


15. Additional executions may be sued out, etc. 

16. New execution on scire facias or motion, in 
certain cases, etc. 

17. When and how execution quashed: 


As to issuing executions generally. 


1. Against a corporation such executions may issue as against a 
natural person. And where a judgment is against several persons 
jointly, executions thereon shall be joint against them all. 

2. On a judgment for money, there may be issued a writ of fieri 
facias, but no writ of levari facias or elegit shall be issued hereafter ; 
nor a writ of distringas, except on a judgment for specific personal 
property. Bien 

8. Where an execution issues on a judgment for ihe benefit, in 
whole or in part, of any person other than the plaintiff, if the fact 
appear by the record, the clerk shall, in the execution or an indorse- 
ment thereon, state the extent of the interest therein of such person; 
and he (either in his own name or that of the plaintiff) may, as a 


"party injured, prosecute a suit or motion against the officer. 


Code Ya., pi 778, 
4 


2 4. 
3 Rand. 501. 


Code Va., P. 774, 
11 


2 H. & M. 89. 
3 Munif. 417. 

2 Ya. Cas. 246, 
8 Leigh 392, 


Of executions for specific property. 

4, On judgments for the recovery of specific property, real or per- 
sonal, a writ of possession may issue for the specific property, which 
shall conform to the judgment as to the description of the property, 
and the estate, title, or interest recovered; and there may also be 
issued a writ of fieri facias for the damages or profits and costs. 


Of the writ of fieri facias. 


5. By a writ of fieri facias, the officer shall be commanded to make 
the money therein mentioned out of the goods and chattels of the 
_ person against whom the judgment is. The writ may be levied as 
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well on the current money and bank notes as on the goods and 2 Teigh 18, 176. 
chattels of such persons; and as against purchasers for valuable 
consideration without notice and creditors, shall bind what it may 

be levied on only from the time that the writ is delivered to the 

officer to be executed. 

6. If the levy be upon gold or silver.coin, the same shall be ac- Code 0 Van Ds 74, 
counted for at its par value as so much money made under the 
execution. If it be upon bank notes, and the creditor will not 
take them at their nominal value, they shall be sold and accounted 
for as any other property taken under execution. 

7. Every officer shall endorse on each writ of fieri facias the year, 14.218. 
‘month, day, and time of day, he receives the same. If he fail to 
do so, the judgment creditor may, by motion, recover. against him 
and his sureties, jointly and severally, in the court in which the 
judgment was rendered, a sum not exceeding fifteen per centum 
upon the amount of the execution. 

8. Of writs of fieri facias, that which was first delivered to the 1a.214, 
officer, though two or more be delivered on the same day, shall be 
first levied and satisfied; and where several such executions are 
delivered to the officer at the same time, they shall be satisfied 
ratably. 

9. Upon a writ of fieri facias, the officer shall return whether the ta. 315. 
money therein mentioned is or cannot be made; or if there be only 
part thereof which is or cannot be made, he shall return the amount 
of such part. With every execution under which money is recov- 
ered, he shall return a statement of the amount received, including 
his fees and other charges; and such amount, except the said fees 
and charges, he shall pay to the person entitled, or to his agent or 
attorney. 

10. If, at any sale by an officer, the purchaser shall not comply ta. 316. 
with the terms of sale, the officer may sell the property, either forth- 
with or under a new advertisement, or return that the property was 
not sold for want of bidders. If, on a re-sale, the property be sold 
for less than it sold for before, the first purchaser shall be liable for 
the difference to the creditor, so far as is required to satisfy him, and 
to the debtor for the balance. This section shall not prevent the 
creditor from proceeding as he might have done if it had not been 
enacted. l Sog 
Of the writ of venditioni exponas. 

11. When it appears by the return on an execution, that property ta. 217, 
taken to satisfy it remains unsold, a writ of venditioni exponas may ° 07°*tt. 59,64. 
issue; whereupon the like proceedings shall be had as might have 
been had on the first execution, except that if it issue upon a return 
of no sale for want of bidders, or of a sufficient bid, the notice shall 
state the fact, and that the sale will be made peremptorily. 

12. If an officer, taking property under execution, die before the Code Ya., p. 775, 
sale thereof, and there be no deputies (of such officer) acting in the = 
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Id, 219. 


Id. 3 20, 
4 Munf. 455. 
9 Leigh 297. 


Code Ya., p. 775, 
21. 

1 Call 492. 

9 Rand. 618. 

2 Leigh 361, 


Code Va., p- 775, 


2 22. 
5 Leigh 102, 
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case, upon a suggestion of the fact, a writ of venditioni exponas may 
be directed to such sheriff or other officer of the county wherein the 
property was taken, as may be in office at the time the writ issues. 
Whereupon the representatives of the officer so dying shall deliver 
the property to the officer to whom the writ is directed. It they fail 
so to do, on his producing the said writ, and executing a receipt for 
the property to them, or if, after three months from the death of 
such officer, he have no personal representative, upon a return of the 
fact, execution may be issued, by virtue of which such sheriff or 
other officer of the county may seize the said property. An officer 
seizing or recelving property under this section shall sell it and 
account therefor as if the levy on it had been by himself. ` 


What money received under execution is to be paid to the debtor ; officer 
not obliged to go out out of his county to pay money. 


13. Where an officer has received money under execution, if any 
surplus remain in his hands after satisfying the execution, such sur- 
plus shall be repaid to the debtor ; and if the debtor or his personal 
representative obtain an injunction or appeal staying an execution, 
in whole or in part, before money received under it, or any part of it, 
is paid over to the creditor, the officer shall repay such debtor the 
money so received, and not so paid over, or so much thereof as the 
injunction or appeal may extend to, unless otherwise directed by law, 
or the order of the court. 

14. No officer receiving money under execution, when the person 
to whom it is payable resides in a different county from that in which 
the officer resides, shall be liable to have any judgment rendered 
against him or his sureties for the non-payment thereof, until a 
demand of payment be made of such officer in his county by such 
creditor, or his attorney at law, or some person having a written 
order from the creditor. 


After one execution has issued, provision for others ; how execution may 
be quashed. 


15. Subject to the limitations prescribed by chapter one hundred 
and thirty-nine, a party obtaining an execution may sue out other 


_executions at his own costs, though the return day of a former exe- 


cution has not arrived; and may sue out other executions at the 
defendant’s costs, where on a former execution there is a return by 
which it appears that the writ has not been executed, or that it or 
any part of the amount thereof is not levied, or that property levied 
on has been discharged by legal process which does not prevent a 
new execution on the judgment. In no case shall there be more . 
than one satisfaction for the same money or thing. 

16. If a tenant by elegit heretofore issued be lawfully evicted, or 
the land extended be lawfully sold, and any part of the judgment 
be unpaid, or when property sold under execution, or its value, is 
recovered from an obligor in an indemnifying bond given before such 


- 
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sale, or from a purchaser having a right of action on such bond, the 

person having such judgment or execution, or his personal represen- 

tative, may, by scire facias, or motion after reasonable notice to the 

person, or the personal representative of the person, against whom | 
the judgment or execution was, obtain a new execution against him 

in the latter case, for the;amount for which the property sold, with 

interest from the day of sale, and in the other cases, for so much of 

the judgment as remains unpaid. Such scire facias shall be sued 

out, or such motion made, within five years after the right to sue out 

or make the same. 

17. A motion to quash an execution may, after reasonable notice gode Va. p. 776, 
to the adverse party, be heard and decided by the court whose clerk pe Se 
issued the execution, or by the judge thereof in vacation. And such 
court or judge may, without such notice, make an order staying pro- 
ceedings on the execution until such motion can be heard and deter- 
mined. A copy of the order so made must be served upon the officer 
in whose hands the execution is. 


CHAPTER OXLI. 


MEANS OF ENFORCING RECOVERIES OF MONEY OTHERWISE THAN 
BY LEVYING A WRIT OF FIERI FACIAR: + 


SEC. ~ . | SEG, 

1. No ca. sa. to issue hereafter. of debt to be returned to clerk’s office; 

2. How lien acquired on debtor’s whole perso- penalty for failure. 
nal estate. 10.) Suggestion by judgment creditor that by rea- 
3. How lien terminated. to son of e lien of his fi. fa. there is a liabili- 
14. ty on third person; proceedings thereon. 
5. 5s ow judgment pale er ty si Nair to 15. By whom and how suit may be brought for 
6. TALA RHEE ‘ue ee recovery of estate on which fi, fa. is a lien, 

7. How such debtor about to quit the state may etc. 
be arrested and held to answer. 16. Officer receiving money under this chapter, 
8. Order for the sale and application of debtor’s when and how to account for same ; penalty 
estate may be made by court. for failure. 


9. Duty of officer as to sale, collection, and dis- | 17. Creditor may issue other executions, etc. 
position of debtor’s estate; when evidences 


1. No writ of capias ad satisfaciendum shall hereafter be issued. ag Va., p. T17, 


How hen may be acquired on debtor’s whole personal estate. 


2. Every writ of fieri facias hereafter issued shall, in addition to ra.33, 

the effect which it has under chapter one hundred and forty, be a $ant aot, 
lien from the time that it is delivered to a sheriff or other officer to 15 Gatt. 153. 
be executed, upon all the personal estate of or to which the judg- 

ment debtor is possessed or entitled (although not levied on, nor 

capable of being levied on, under that chapter), except in the case 

of a husband or parent, such estate as may have been listed and set 

apart as exempt from distress and levy under the provisions of chap- 

ter forty-one, and except that as against an assignee of such estate 

for valuable consideration, or a person making a payment to a judg- 

ment debtor, the lien by virtue of this section shall be valid only 

from the time that he has notice thereof. This section shall not 

impair a lien acquired by an execution creditor under chapter one 

hundred and forty. 
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- By what bond or legal process lien is terminated. 


3. The lien acquired under the preceding section shall cease when- 
ever the right of the judgment creditor to levy the writ of fieri facias 
under which the said lien arises, or to levy a new execution on his 
judgment, ceases or is suspended by an undertaking being given and 
forfeited, or by an appeal or otherwise. 


How debtor compelled to discover and surrender his estate. 


A, To ascertain the estate on which a writ of fieri facias is a lien, 
and to ascertain any real estate in or out of this state, to which a 
debtor named in such fieri facias is entitled, the judgment creditor 
may file interrogatories to the debtor, and a copy of the judgment, 
with a commissioner of the circuit court wherein the judgment is, or 
of the circuit court of the county in which the defendant resides, 
who shall issue a summons directed to the sheriff of his county, com- 
manding him to summon the defendant to answer said interrogatories 
ata time and place within the county, to be therein specified, not 
exceeding sixty days from the date of the summons. A copy of the 
interrogatories shall accompany the summons, and be served there- 
with on the defendant. The debtor served with such summons and 
interrogatories shall, within the time prescribed therein, file answers 
upon oath to such interrogatories. If he fail so to do, or file any 
answers which are deemed by the commissioner to be evasive, the 
commissioner, after the service and return day of a notice to, or a 
rule upon, the debtor, issued by such commissioner, and returnable 
to a day and place indicated in the process, to show cause against it, 
may issue an attachment against such debtor, returnable before him 
on a day and place certain, set out in it, to compel such debtor to 
answer before the commissioner the interrogatories aforesaid, or any 
others which he may deem pertinent. But the said commissioner 
shall enter in his proceedings, and report to the court, any and all 
objections taken by such debtor against answering such interroga- 
tories, or any or either of them; and if the court shall afterwards 
sustain any one or more of such objections, the answers given to 
such interrogatories, as to which objections are sustained, shall be 
held for naught in that or any other cause. 

5. Any real estate out of this state, to which it may appear by 
such answers the debtor is entitled, shall be forthwith conveyed by 
him to the officer to whom was delivered the said fieri facias; and 
any money, bank notes, securities, evidences of debt, or other personal 
estate, which it may appear by such answers are in the possession or 
under the control of the debtor, shall be delivered by him, as far as 
practicable, to the same officer, or to such other, and in such manner 
as may be ordered by the court, when the answers are in court, or by 
the commissioner, when the answers are not in court. Unless such 
conveyance and delivery be made, a writ shall be issued by the 
court’s order, or if the answers be not in court, by the commissioner, 
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directed to the sheriff of any county, requiring such sheriff to take 
the debtor and keep him safely until he shall make such conveyance 
and delivery; upon doing which he shall be discharged by the 
court under whose order the writ issued, or, if the answers were not 
in court, by the court by which the commissioner was appointed, 
or, in either case, if the court be not sitting, by the commissioner. 

6. The commissioner shall return the interrogatories and answers Id. 37. 
filed with him, and a report of the proceedings under the two preced- 
ing sections, to the court in which the judgment is, or if the judgment 
be of a justice, to the circuit court of the county. 

7. Where a debtor named in a writ of fieri facias, after being 1a.3s. 
served with a summons issued by a commissioner, shall fail, within 
the time prescribed therein, to file answers upon oath to said inter- 
_ rogatories, or shall file answers which are deemed by the commis- 
sioner to be evasive, if the judgment creditor shall, by affidavit, 
show to the satisfaction of the commissioner that there is probable 
cause for believing that the said debtor is about to quit this state, 
unless he be forthwith apprehended, a writ shall be issued by the 
commissioner, directed to the sheriff of any county, requiring such 
sheriff to take the debtor and keep him safely until such answers to 
the interrogatories as the commissioner deems proper shall be filed, 
and such conveyance and delivery as he deems proper shall be made, 
or until a circuit court or a circuit judge. shall direct the debtor’s 
discharge. 


- 


As to recovery, sale, and application of debtor's estate. 


8. Any order may be made by such court which it-may deem qq, 39, 
right, as to the sale and proper application of the estate conveyed 
and delivered under sections five and six. 

9. Real estate conveyed to an officer under this chapter shall, ra p.779, 310. 
unless such court direct otherwise, be sold after such notice as is pre- ê Rant 135. 
scribed in the case of horses by the twentieth section of chapter 
forty-one, and be conveyed to the purchaser by the officer or his 
deputy. An officer to whom there is delivery under this chapter, 
when the delivery is of money, bank notes, or any goods or chattels, 
shall dispose of the same as if levied on by him under a writ of fieri 
facias; and when the delivery is of evidences of debts, (other than 
such bank notes), may receive payment of such debts within sixty 
days after such delivery. Any evidence of debt or other security 
remaining in his hands at the end of said sixty days shall be return- 
ed by him to the clerk’s office of such court. For a failure to make 
such return, he may be proceeded against as if an express order of 
_ said court for such return had been disobeyed. 

10. On a suggestion by the judgment creditor that, by reason of the code Ya., p. 779, 
lien of his writ of fieri facias; there is a liability on any person other #}4_ y, 401, 408, 
than the judgment debtor, a summons may be sued out of the office ? W- Va. R° 528, 
of the clerk of the circuit court of the county in which such other 
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person resides, against such person, to answer such suggestion, the 
return day of which summons may be the next term of said court. 

11. The person summoned shall be examined on oath. If it ap- 
pear on such examination that there is any such liability on him, the 
court may order him to pay any debts, or deliver any estate for 
which there is such liability, or pay the value of such estate, to any 
officer whom it may designate ; and the levy of an execution on such 
order shall. be valid, although levied by such officer. 

12. If such person, after being served with the summons twenty 
days, fail to appear, or if it be suggested that he has not fully dis- 
closed his liability, the proceedings shall be according to the fifteenth 
and sixteenth sections of chapter one hundred and six, mutatis mu- 
tandis. 

18. Any person summoned under the tenth section may, before 
the return day of the summons, deliver and pay to the officer sery- 
ing it what he is liable for; and the officer shall give a receipt for, 
and make return of, what is so paid and delivered. 

14. Unless such person appear to be liable for more than is so 
delivered and paid, there shall be no judgment against him for costs. 
In other cases, judgment under the eleventh and twelfth sections 
may be for such costs, and against such party, as the court may deem 
just. 

15. For the recovery of any estate, real or personal, on which a 
writ of fieri facias is a lien under this chapter, or on which the judg- 
ment on which such writ issues is a lien under chapter one hundred 
and thirty-nine, or for the enforcement of any liability in respect to 
any such estate, a suit may be maintained at law or in equity, as the 
case may require, in the name of the officer to whom such writ was 
delivered, or in the name of any other officer who may be designa- 
ted for the purpose by an order of the court in which the judgment 
is, or, if the judgment be of a justice, by an order of the circuit 
court of the county. No officer shall be bound te bring such suit, 
unless bond with sufficient security be given him to indemnify him 
against all expenses and costs which he may incur or become liable 
for by reason thereof. But any person interested may bring such 
suit at his own costs in the officer’s name. l 

16. An officer receiving money under this chapter shall, within 
thirty days after receiving it, make return thereof to the court, or to 
the clerk’s office of the court, in which the judgment is, or, if it was 
rendered by a justice, to the circuit court of the county, and for fail- 


_ ing so to do, shall be liable as if he had acted under an order of said 


court. After deducting from said money a commission of five per 
cent, and his necessary expenses and costs, including reasonable fees 
to counsel, he shall pay the net proceeds, and he and his sureties, 
and their representatives, shall be liable therefor, in like manner as 
if the same had been made under a writ of fieri facias on the judg- 
ment, returnable at the end of said thirty days. 
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As to ereditor’s right to issue other executions. 
17. Although a judgment creditor avail himself of the benefit of ra. 21s. 
12 Gratt. 405, 


this chapter, he may, nevertheless, (without impairing his lien under 
it), from time to time, according to chapters one hundred and thirty- 
nine and one hundred and forty, issue other executions upon his 
judgment until the same be satisfied. 


CHAPTER COXLIL 


UNDERTAKING ON THE LEVY OF AN EXECUTION, ETC. 


SEC. 

1. Undertaking on levy of execution; form of; 
true value of property to be stated therein ; 
effect of. 

2. Execution may be levied on other property, 
when. 

3. Undertaking to be returned to clerk’s office 
if forfeited; clerk to endorse date of re- 
turn; to have force of judgment. 

4. Liability of persons signing nndertaking; 


BEC. 
recovery thereon; remedy against defend- 
ant in judgment, "ete. 

5. What defense may be made by defendant, if 
undertaking given on distress warrant. 

6. Remedy of creditor if undertaking 
quashed. 

T. Upon what execution undertaking not to be 
given, 

8. What to be indorsed by clerk on such exe- 


be 


cution. 


1. The sheriff or other officer levying a distress warrant, or a writ Code Va, p.780, 
of fieri facias issued from the office of the clerk of a circuit court, 1 Wash. 69, 161, 
may take from the debtor an undertaking signed by himself, or by 1 1 call 43, 


2 Call 290. 
some person for him, with one or more good securities, in form or 3 Call 13, 523. 


effect as follows: - 1 H. & M. 211, 
A—— B—, Plaintiff, 2 Munf. 266, 
C— D * Defendant. 6 Munf 181 
Whereas, the sheriff of the county of ———— (or other officer, as Leigh 306, 112. 
4 Leigh 303. 
rant, as the case may bé) against the property of the said C—— 1o tas 
D , has levied upon the following property, to-wit: (here de- 122:5% ‘3, 419, 
scribe the property) ; Now, therefore, we, and each of us, undertake 
that the said C D will deliver the said property to the said 
and there to be sold to satisfy said execution (or distress warrant) ; 
and in case he fails to do so, that we, or either of us, will pay to the 
said A—— B the sum of ———— dollars. 
Given under our hands, this day of ——— 


Undertaking for delivery of property. 


3 Munf. 417. 
the case may be), by virtue of a writ of fieri facias (or distress war- i teen 202, 
420. 
sheriff (or other officer), at ————, on the day of ——, then 


4 


The sum specified in such undertaking shall be the true value of 
the property levied upon, to be ascertained and fixed by the sheriff 
or other officer making the levy. Upon the giving of the under- 

aking, as herein provided, the property so levied upon shall be 
permitted to remain in the possession of the debtor, at his risk. 

2. If the property levied upon as aforesaid be not sufficient to pay 
the plaintiff’s debt, interest, ‘and costs, and the fees and commissions 
of the officer, the execution or warrant, while in force, may be levied 
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upon other property, if any be found, or a new execution may be 
sued out, upon the return of the former, for the residue of the debt, 
interest, and costs. But such execution shall not be levied upon the 
property mentioned in the undertaking, without the consent of the 
persons liable therein. 

3. If the property, or any of it, mentioned in the undertaking be 
not delivered as therein provided, the officer, unless payment be 
made of the amount due on the execution or warrant, including his 


fees and commissions, shall forthwith return the said undertaking to 


the clerk’s office from which the execution issued, or if it be a dis- 
tress warrant, to the clerk’s office of the circuit court of the county 
in which such warrant was issued. The clerk shall indorse on the 
undertaking the date of its return; and against such of the persons 
who signed the same as may be alive when it is so returned, it-shall 
have the force of a judgment. But no execution shall issue thereon - 
under this section. 

4, The persons signing said forfeited undertaking shall be liable 
for the value of the property therein mentioned, and not delivered 
as aforesaid, with interest on such value from the date of the under- 
taking. And the payée in such undertaking, or his assignee or 


_ personal representative, may recover said sum and interest, or so 


Code Va., p. 781 
yi sP , 


a 


Id. 25. 


Id. 26. 


much thereof as may be necessary to satisfy his demand against the 
defendant in the execution or warrant, with costs, by action or 
motion against the persons signing said undertaking. And, in case 
the said payee fail, for any cause, to recover a judgment on said 
undertaking, or to collect the amount specified in any such judg- 
ment, or any part thereof, he may proceed against the defendant in 
the original judgment for the amount remaining unpaid, in the same 
manner as if such undertaking had not been given. 

5. In an action or motion on such undertaking, when it is taken 
under a distress warrant, the defendants may make defense on the 
ground that the distress was for rent not due in whole or in part, or 
was otherwise illegal. 

6. If any such undertaking be at any time quashed, the payee, 
besides his remedy against the officer, may have such execution on 
his judgment, or issue such distress warrant, as would have been - 
lawful if such undertaking had not been taken. 

7: No undertaking for the delivery of property shall be taken on 
an execution on an undertaking or forthcoming bond, nor on an 
execution on a judgment against a sheriff, township treasurer, or 
constable, or a deputy of such sheriff, for money received by any 
such officer or deputy, by virtue of his office, or against any such 
officer or his personal representative, in favor of a surety of such 


officer, or against such deputy of any such officer, or his surety or 


personal representative, in favor of his principal or the personal 
representative of such principal, for money paid or a judgment ren- 
dered for a default in office; nor on an execution against an over- 
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seer of the poor, or supervisor, or his personal representative, for 
money received by him as such; nor on any other execution on 
which the clerk is required by law to indorse that “no security is to 
be taken.” 

8. On every execution on which such undertaking is prohibited 14. 27. 
from being given, the endorsement “no security is to be taken,’ 
shall be made by the clerk. 


CHAPTER OXLIII. 


‘OF OFFENSES AGAINST THE SOVEREIGNTY OF THE STATE. 


SEO. 

1. Treason against the state; in what it con- ya ‘Attempting to uphold or justify armed inva- 
sists; proof. necessary to convict. sion of the state, or insurrection, etc.; 

2. Punishment for treason. punishment for. 

3. Of misprision of treason, z 


1. Treason against the state shall consist in levying war against it, Code Vay p. 788, 
or in adhering to its enemies, giving them aid and comfort. No per- Acts of 1864, p. 
son shall be convicted of treason, unless on the testimony of two E 
witnesses to the same overt act, or on confession in open court, 

2. Whoever is guilty of treason against the state shall be punished 14.22. 
with death, or, at the discretion of the jury, by confinement in the 
penitentiary not less than three nor more than ten years, and by the 
confiscation of his real and_personal estate. 

3. If any person have knowledge of any treason against the state, 14.23: 
and shall not, as soon as may be, give information thereof to the 
governor or some conservator of the peace, he shall be punished by 
fine, not exceeding one thousand dollars, or by confinement in the 
penitentiary not less than one nor more than five years. 

4, If any person shall attempt to justify or uphold an armed inva- ene n p. 
sion of this state, or an organized insurrection therein, by speaking, ° `° "s 
writing, or printing, or by publishing or circulating any written or 
printed document, or in any other way whatever, during the con- 
tinuance of such invasion or insurrection, he shall be fined not ex- 

eding one thousand dollars, and be confined i in jail not exceeding 
twelve months. 


CHAPTER CXLIV. 


OF HOMICIDE AND OTHER OFFENSES AGAINST THE PERSON. 


BEC. SEC. 
1. a 12. 
2. | petition and punishment of murder, 13. > Robbery; extorting money, etc. 
3 14, 
- 15.) Rape; carnal knowledge of female child; 
Punishment of manslaughter, 16. abduction-of femal e, ete. ; 
À Where guilty party prosecuted if death ec- |17. Injuries on public conveyances, 
curs out of tue state, etc. 18. Railroad companies to keep doors of pas- 
T. Attempt to poi å borti senger cars unlocked while trains in mo- 
8. empi LO POISON Or DrOQuCe Abortion. tion; penalty for failure; liability of cons 
9. Shooting, stabbing, etc., with intent to kill, ductor, etc. 
etc.; how punished, etc. oe 
10. Shooting, etc,, in committing or attempting Dueling, and provisions in relation thereto 
to commit felony. 2T. 


11. Shooting, etc., in public place, or place of 
public resort, 
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2 Homicide and poisoning. 
Code Va., p. 783, 1. Murder by poison, lying in wait, imprisonment, starving, or 
6 Rand oe any willful, deliberate, and premeditated killing, or in the commis- 


Fa, Cas. 10,310. 
E lapaee 70, 78, Sion of, or attempt to commit, arson, rape, robbery, or burglary, is 


1 Teign oe murder of the first degree. All other murder is murder of the 


igh 745. 
litaeh es]. second degree. 
evel ound 2. Murder of the first degree.shall be punished with death, except 


5 Gratt. 650. ag provided in chapter one hundred and fifty-nine of this act. 


14 Gratt. 503,613. 3. Murder of the second degree shall be punished by confinement 


ee Va., P. 784, in the penitentiary not less than five nor more than eighteen years. 


I f : 4, Voluntary manslaughter shall be punished by confinement in 
the penitentiary not less than one nor more than five years. 

Td. 25. 5. Involuntary manslaughter shall be a misdemeanor. 

Id. 3 6. 6. If a person be stricken or poisoned in, and die bý -reason 


2 Va. Cas.205. thereof, out of this state, the offender shall be as guilty, and be ` 


prosecuted and punished, as if the death had occurred in the county 
in which the stroke or poison was given or administered. 

Code Vas p. 784, 7. If any person administer, or attempt to administér, any poison 

ae or destructive thing in food, drink, medicine, or otherwise, or poison 
any spring, well, or reservoir of water, with intent to kill or injure 
another person, he shall be confined in the penitentiary not less than 
three nor more than eighteen years. E 

Id. 28. 8. Any person who shall administer to, or cause to be taken by, a 

‘ woman, any drug or other thing, or use any means, with intent to 

destroy her unborn child, or to produce abortion or miscarriage, and 
shall thereby destroy such child, or produce such abortion or mis- 
carriage, shall be confined in the penitentiary not less than one nor 
more than five years. No person, by reason of any act mentioned in 
this section, shall be punishable where such act is done in good faith, 
with the intention of saving the life of such woman or child. 


Shooting, stabbing, robbery, or extorting money. 


9. If any person maliciously shoot, stab, cut, or wound any per- 
‘Cas. 198, son, or by any means cause him bodily injury, with intent to maim, 
51 an. op 660. disfigure, disable, or kill, he shall, except where it is otherwise pro- 
vided, be punished by confinement in the'penitentiary not less than 
two nor more than ten years. If such act be done unlawfully, but 
not maliciously, with the intent aforesaid, the offender shall, at the 
discretion of the jury, either be confined in the penitentiary not less 
than one nor more than five years, or be confined in jail not exceed- 
ing twelve months, and fined not exceeding five hundred dollars. 
a Va. p. 784, 10. If any person, in the commission of, or attempt to commit, a 
felony, unlawfully shoot, stab, cut, or wound another person, he 
shall, at the discretion of the jury, either be confined in the peniten- 
tiary not less than two nor more than ten years, or be confined in 


jail not exceeding one year, and fined not exceeding one thousand 
dollars. 
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11. If any. person unlawfully shoot at another person, in any 14.211. 
street in a town or village, or in any place of public resort, he shall 
be confined in jail not less than six months, nor more than three 
years, and be fined not less than one hundred nor exceeding one 
thousand dollars. 

12. Hf any person commit robbery, being armed with a danger- Id. p.185, 212. 
ous weapon, he shall be confined in the penitentiary not less than 
ten years; if not so armed, he shall be confined therein not less 
than five years. 

13. If any person threaten injury to the character, person, or 14.2 13. 
property of another person, or to accuse him of any offense, and 
thereby extort money or pecuniary benefit, he shall be confined in 
the penitentiary not less than one nor more than five years. 

14. If any person seize, take, or secrete a child from the person 14.214. 
having lawful charge of such child, with intent to extort money or 
pecuniary benefit, he shall be confined in the penitentiary not less 
than two nor more than ten years. Or if any person, other than the 14. p. 789, 218, 
father or mother, illegally seize, take, or secrete a child from the per- 
son having lawful charge of such child, he shall be confined in the 
penitentiary not less than one nor more than five years, or at the 
discretion of the jury, in the common jail not exceeding ne year, 
and be fined not exceeding one thousand dollars. 


Rape, abduction, and kidnapping. 


15. If any person carnally know a ‘female of the age of twelve Id. p. 785, 215. 
years or more, against her will, by force, or carnally know a female aoe 
child under that age, he shall be confined in the penitentiary not 
less than five years. 

16. If any person take away or detain, against her will, a female, code Va, p. 785, 
with intent te marry or defile her, or cause her to be married or ecg 
defiled by another person, or take from any person, having lawful 
charge of her, a female child, under twelve years of age, for the 
purpose of prostitution or concubinage, he shall be confined in the 
penitentiary not less than three nor more than ten years. 


Injury in public conveyance, and provisions for the prevention thereof. 


17. If any driver, conductor, or captain of any vehicle or boat, code Va., p. 785, 
for public conveyance, shall, in the management of such vehicle or **?® 
boat, willfully or negligently inflict bodily injury on any person, he 
shall be punished as for a misdemeanor. 

18. If any railroad company in this state shall fail to keep all Acts of 1865, p 
the doors of their passenger cars, in which passengers are being ċar- ' “8% 81, 2. 
ried, unlocked while such cars are in motion, such company shall be 
subject to a fine not exceeding one hundred dollars. The agent, 
conductor, or other person in charge of such cars, shall be held lia- 
ble criminally for a violation of the foregoing provision, and shall, 
for such violation, be fined not exceeding one thousand dollars, and 
imprisoned not exceeding one year. 


‘680 


Code Va., p. 785, 
219. 


Id. 220. 


Id, 321, 


Id. p. 786, 222. 
2 Va. Cas. 516. 
9 Leigh. 603. 


" Code Va., p. 786, 
2 23. 


Id. 3 24. 
2 Va. Cas. 172. 


Code Ya., p. 786, 
3 25. 


Td. 2 26. 


Td. 327. 


OFFENSES AGAINST THE PERSON. [Cu. 144, 
Dueling. 


19. If any person fight a duel in this state, and in so doing inflict 
a mortal wound, he shall be deemed guilty of murder. And if any 
person resident in this state, by previous agreement made within the 
same, fight a duel without the state, and in so doing inflict a mor- 
tal wound, he shall be deemed guilty of murder in this state. 

20. If any person, resident in this state, by like agreement, be 
the second of either party in such duel as is mentioned. in the pre- 
ceding section, and be present at such, when such mortal wound is 
inflicted, he shall be deemed an accessory before fhe fact, to the 
crime of murder in this state. 

21. An offender under either of the two preceding sections may 
be prosecuted in the county in which the death occurs, if it occur 
within the state; and if not, in any county in which the offender 
may be found. 

22. If any person fight a duel, though no death ensue, or send or 
deliver to another a challenge, or message intended to be a challenge, 
oral or written, to fight a duel, though no duel ensue, he shall be 
confined in jail not more than one year, and be fined not exceeding 
one thousand dollars. 

23. And if any person accept, or knowingly carry or deliver, any 
such challenge or message, or advise, encourage, or promote such 
duel, he shall be confined in jail not more than six months, and fined 
not exceeding five hundred dollars. 

24. If any~person, resident in this state, leave the same for the 
purpose of eluding the provisions herein contained, respecting duel- 
ing or challenges to fight, and without the state engage in a duel, 
(though no death ensue), or challenge another, or send or deliver a 
message intended to be a challenge to fight such duel, or accept or 
knowingly carry or deliver any such challenge or message, or be 
present at the fighting of such a duel as an aid, second, or surgeon, 
or advise, encourage, or promote such dutel, he shall be deemed as 
guilty, and subject to the like punishment, as if the offense had been 
committed in this state. 

95. A person indicted in this state under the nineteenth, twentieth, 
twenty-first, or twenty-fourth section, may plead his conviction or 
acquittal of the same offense, when committed in another state, in bar 
of such indictment. < 

26. If any person post another, or, in writing or in print, use any 
reproachful or contemptuous language to or concerning another, for 
not fighting a duel, or for not sending or accepting a challenge, he 
shall be confined in jail not more than six months, or fined not 
exceeding one hundred dollars. 

27. If any justice or judge have good cause to suspect that any 
persons are about to be engaged in a duel, he may issue his war- 


‘rant to bring them before him, and if he think proper to take from 
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them a recognizance to keep the peace, he shall insert therein a con- 
difion that they will not, during the time for which they may be 
bound, be concerned in a duel, directly or indirectly. 


CHAPTER CXLV. ` 


OF OFFENSES AGAINST PROPERTY. 


SEC. 
1. Burning dwelling-house, jail, or prison, at 17. ‘Of things which savor of the realty. 


night. 18. Buying or receiving, or aiding to secrete, 
2. pune such house, etc., in day time. stolen goods. 
a aa creat otf oe ip Bouse. ae Embezzlement by officers, clerks, etc. 
5. Burning piles of wood, etc. 21. Fraudulent entries in accounts by officers 
6. Burning any house not before mentioned, and clerks of banks, etc. 
7. Burning bridge, lock, dam, or vessel. 22. Destroying or secreting a will; failure of 
8. Setting fire to woods, fences, etc., capable of executor, etc., to return inventory of 
spreading fire. property, or to produce same for appraise- 
9. Intentionally setting fire to woods. ment; embezzlement by executor, etc, 
10. Willfully setting fire to property insured, | 23. False pretenses and tokens. 
+ with intent to injure insurer. 24. Willfully destroying a vessel. 
D Burglary. 25, Poisoning horse, etc., of another. 
a 3 } Housebreaking, Shh: Be Injuring canal, railroad, etc. 
14. Larceny. oe Injuries to real and personal property. 


15 


ig} Larceny of checks and other writings. 29. Larceny of skiffs and boats. 


Burning houses and other property. 


1. If any person, in the night, maliciously burn the dwelling-house code Va., p. 787, 
of another, or any jail or prison, or maliciously set fire to ‘anything, tee 664, 
by the burning whereof such dwelling-house, jail, or prison shall be 41 688. 
burnt in the night, he shall be punished with death, or by confine- 
ment in the penitentiary during his life, at the discretion of the jury ; 
but if the jury find that, at the time of committing the offense, 
there was no person in the dwelling-house, jail, or prison, the offender 
shall be confined in the penitentiary not less than five years. 

2. If any person, in the day time, maliciously burn the dwelling- Code Va., p. 787 
house of another, or any jail or prison, or maliciously set fire to any 4 Cae 619. 
building or other thing, by the burning whereof such dwelling- 1 ett. 163. 
house, jail, or prison shall be burnt, he shall be confined in the peni- 
tentiary not less than three nor more than ten years. 

3. No out-house, not adjoining a dwelling-house, nor under the a Va. p- 787, 
same roof (although within the curtilage thereof), shall be deemed °° 
parcel of such dwelling-house within the meaning of this chapter, 
unless some person usually lodge therein at night. 

4. If a person maliciously burn any meeting-house, court-house, ra. 4, 
townhouse, college, academy, or other-building erected for public 
use (except a jail or prison), or any banking house, warehouse, store- 
house, manufactory, or mill of another person, not usually occupied 
by persons lodging therein at night, or if he maliciously set fire to 
any thing, by the burning whereof any building mentioned in this 
section shall be burnt, he shall be confined in the penitentiary, when 
such building, with the property therein, is of the value of one thou- 
sand dollars, not less than three nor more than ten years; and when_ 
it is of less value, not less than three nor more than five years. 
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5. If.a person maliciously burn any pile or parcel of wood, boards, 
or other lumber, or any barn, stable, cow-house, tobacco-house, stack 
of wheat, or other grain, or of fodder, straw, or hay, he shall, if the 
thing burnt, with the property therein, be of the value of one hun- 
dred dollars, be confined in the penitentiary not less than three nor 
more than five years; and if it be of less value, he shall be so con- 
fined not less than one nor more than three years, or, in the discre- 
tion of the jury, in jail not more than one year, and be fined not 
exceeding five hundred dollars. 

6. Ifa person maliciously burn any building, the burning whereof 
is not punishable under any other section of this chapter, he shall, 
if the building with property therein be of the value of one hundred 
dollars or more, be confined in the penitentiary not less than three 
nor more than ten years; and if it be of less value, be so confined 
not less than one nor more than three years, or, in the discretion of ` 
the jury, in jail not more than one year, and be fined not exceeding 
five hundred dollars. 

T. If a person maliciously burn any bridge, lock, dam, or any 
ship, boat, or other vessel, of the value of one hundred dollars or 
more, he shall be confined in the penitentiary net less than three nor 
more than ten years ; and if the value be less than one hundred dol- 
lars, he shall be confined in jail not exceeding one year, and fined not 
exceeding two hundred dollars. 

8. If any person unlawfully and maliciously set fire to any woods, 
fence, grass, straw, or other thing capable of spreading fire on lands, 
he shall be fined not exceeding one hundred dollars, and confined in 
jail not less than two nor more than twelve months. 

9. If any person intentionally set any woods on fire, whereby 
damage is done to the property of another, he shall be fined at the 
discretion of a jury. l 

10. Ifa person willfully burn any building, or any goods or chat- 
tels, which shall þe at the time insured against loss or damage by 
fire, with intent to injure the insurer, whether such person be the 
owner of the property or not, he shall be confined in the penitentiary 
not less than one nor more than ten years. 


Burglary, larceny, embezzlement, ete. 


11. Any person who shall be guilty of burglary shall be confined 
in the penitentiary not less than five nor more than ten years. Ifa 
person break and enter the house of another in the night time, with 
intent to commit larceny, he shall be deemed guilty of burglary, 
though the thing stolen or intended to be stolen be of less value than 
twenty dollars. - 

12. If a person shall in the night time enter without breaking, or 
shall in the day time break and enter a dwelling-house, or an out- 
house adjoining thereto and occupied therewith, or shall in the night 
time enter without breaking, or break and enter either in the day 
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time or night time, any office, shop, storehouse, warehouse, banking 
house, or other house, or any boat or vessel, within the jurisdiction 
of any county, with intent to commit murder, rape, or robbery, he 
shall be confined in the penitentiary not less than five nor more 
than ten years. 

13. If a person do any of the acts mentioned in the preceding ey nie 
section, with intent to commit larceny, or any felony other than 
murder, rape, or robbery, he shall be confined in the penitentiary not 
less thau two nor more than ten years. 

14. If a person commit simple larceny of goods or chattels, he ta. A 
shall, if they be of the value of twenty dollars or more, be deemed 1 W. F Va R. 336, 
guilty of grand larceny, and þe confined in the penitentiary not less 
than two nor more than ten years; and if they be of less value, be 
deemed guilty of petit larceny, and be confined in jail not exceeding 
one year. 

15. If any person steal any bank note, check, or other writing or Code Va. p. 789, 
paper of value, or any book of accounts for or concerning money or A Tets 128, 
goods due or to be delivered, he shall be deemed guilty of larceny 10 Gratt. 758. 
thereof, and receive the same punishment, according to the value of one 
the thing stolen, that is prescribed for the punishment of larceny of 
goods or chattels. 

16. In a prosecution under the preceding section, the money due Code Va., p. 789, 
on or secured by the writing, paper, or book, and remaining unsatis- 
fied; or which in any event might be collected thereon, or the value 
of the property or money acted thereby, shall be deemed to be the 
value of the article stolen. 

17. Things which savor of the realty, and are at the time they are 14.21. 
taken part of the freehold, whether they be of the substance or pro- 
duce thereof, or affixed thereto, shall be deemed goods and chattels, 
of which larceny may be committed, although there be no interval 
between the severing and taking away. 

18, If any person buy or receive from another person, or aid in ia, 220. 
concealing, any stolen goods or other thing, knowing the same to have io 1o Leigh 65. 
been stolen, he shall be deemed guilty of larceny thereof, and may ca 
be proceeded against, although the principal offender be not con- 
victed. 

19. If any director or officer of any incorporated bank, or any Code © Van p. 789, 
officer of public trust in this state, or any officer, agent, or clerk of“ 
any other incorporated company, or any agent or clerk of any com- 
pany, firm, or person, embezzle or fraudulently convert to his own 
use bullion, money, bank notes, or other security for money, or any 
effects or property of another person, which shall have come to his 
possession, or been placed under his care or management, by virtue 
of his office, place, or employment, he shall be deemed guilty of 
larceny thereof. 

20. If any carrier or other person to whom money or other prop- Td, p. 190, 2 22, 


erty which may be the subject of larceny may be delivered to bes Gratt. ae 
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carried for hire, or any other person who may be intrusted with such 
property, embezzle or fraudulently convert to his own use, or secrete 
with intent to do so, any such property, either in mass or otherwise, 
before delivery thereof at the place at which, or to the person to 
whom, they were to be delivered, he shall be deemed guilty of lar- 
ceny thereof. 

21. If any officer or clerk of any bank or joint stock company 
make, alter, or omit to make any entry- in any account kept in such 
bank or by such company, with intent in so doing to conceal the true 
state of such account, or to defraud the said bank or company, or to 
enable or assist any person to obtain money to which he was not 
entitled, such officer or clerk shall be confined in the penitentiary 


_ not less than two nor more than ten years. 


Id. p. 796, 2 48, 


Id. 2 49. 
2 Va. Cas, 65. 


Code Va., p. 796, 
2 50. 


Id. 2 51. 
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Destroying, elc., a will; obtaining money, etc., by false pretenses. 


22. If a person fraudulently destroy or conceal any will or codi- 
cil, with intent to prevent the probate thereof, he shall be confined 
in the penitentiary not less than two nor more than five years. If 
any executor or administrator shall willfully and knowingly fail to 


$ 


make and return an inventory of any personal property which may ~ 


come to his hands as such, or shall willfully and knowingly fail or 
refuse to produce any such property for appraisement in the manner 
required by law, or shall willfully and knowingly conceal or embez- 
zle any such property, he shall be guilty of a misdemeanor, and fined 
not less than fifty -dollars. 

23. If a person obtain by any false pretense or token from any 
person, with intent to defraud, money or other property which may 
be the subject of larceny, he shall be deemed guilty of the larceny 
thereof; or if he obtain, by any false pretense or token, with such 
intent, the signature of any person to a writing the false making 
whereof would be forgery, he shall be confined in the penitentiary 
not less than one nor more than five years, or, at the discretion of 
the jury, be confined in jail not more than one year, and be fined not 
exceeding five hundred dollars. 


Destroying or injuring property fraudulently or willfully. 


24. If a person willfully cast away or otherwise destroy any ves- 
sel within any county, with intent to injure or defraud any owner 
thereof or of any property on board the same, or any insurer of the 
vessel or property, or any part thereof, he shall be confined in the 


penitentiary not less than one nor more than five years. 


25. Ifa person maliciously administer poison to, or expose it with 
intent that it should be taken by, any horse, cattle, or other beast of 
another person, he shall be confined in the penitentiary not less than 
one nor more than five years. 

26. If a person maliciously obstruct, remove, or injure any part 
of a railroad or canal, or any bridge or fixture thereof, or obstruct 
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any machinery, work, or engine thereof, whereby the life of any 
traveler on such road is put in peril, he shall be confined in the 
penitentiary not less than five years. 
27. If any person unlawfully, but not feloniously, take and carry 12.258. 
away, or destroy, deface, or injure any property, real or personal, not: j Teen O75, 75, 686. 


8 Leigh 719. 
his own, and not included in the succeeding section, or break down, 2 het 791. 


destroy, deface, injure, or remove any monument erected for the pur- 5 Gratt. 65t. 
pose of designating the boundaries of any town, tract, or lot of land, 
or any tree marked for that purpose, he shall be deemed guilty of a 
misdemeanor. And if any person shall, without the consent of the 
owner or occupier thereof, enter into the enclosed lands of another, 
and do any damage thereon, or shall, without such consent, pull 
down in whole or in part, or injure, any fence of another, he shall be 
guilty of a misdemeanor, and fined not exceeding one hundred dol- 
lars. He shall, moreover, be liable to the party injured for damages 
sustained by such injury; and it shall be no defense to any prosecu- 
tion or suit under this section that such fence was not a lawful fence. 
28. If any person shall unlawfully cut down, or otherwise injure Acts of 1866, p. 
or destroy, any fruit, ornamental, shade, or other tree, vine, bush, or ` 
sapling, standing in gardens, orchards, nurseries, streets, side walks, 
groves, fields, or forests, or take or destroy any fruit, or garden or 
farm products, the property of another, of any value whatever, such 
person shall be deemed guilty of a misdemeanor, and upon convic- 
tion shall be fined, or imprisoned in the jail of the county, dr both, 
at the discretion of the jury; and shall, moreover, be liable\to the 
party injured in treble the amount of damages by him sustained. It 
shall be lawful for the owner of any orchard, fruit garden, vineyard, 
or any field or enclosure wherein is cultivated any domestic fruit 
whatever, or for any person employed in the cultivation of, or right- 
fully in the possession of, any such field or enclosure, to arrest and 
detain in custody, and convey before any justice of the county 
_ wherein such arrest is made, any person who may be found violating 
any or either of the provisions of this chapter. 


Larceny of skiffs and boats. 


29. If any person unlawfully take and carry away any boat or 
skiff, the property of another, he shall be deemed guilty of larceny ; 
and if the value of such boat or skiff be ten dollars or more, he 
shali be deemed guilty of grand larceny. - 


CHAPTER CXLVI. 


OF FORGERY. 


SEC, SEC. 


1. Forging records, etc. 5. Forging any writing, etc., not before speci- 
2. Forging or keeping instrument for forging fied ; uttering forged writing as true. 

an official seal. 6. Possession, etc., of forged coin or bank notes, 
3. Forgery of coin or bank notes. knowing them to be forged, etc. 


4, Making or having in possession anything de- 
signed for forging any writing, etc, 
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oe Va‘, p.797,, 1. If a person forge a public record, or a certificate, return, or 


~ a“ 


attestation of a clerk of a court, public register, notary public, judge, 
justice, or any public officer, in relation to any matter wherein such 
certificate, return, or attestation may be received as legal proof, or 
utter or attempt to employ as true such forged record, certificate, 


‘return, or attestation, knowing the same to be forged, he shall be 


Td. 22. 


~ 


Td. 2 3, 

2 Va. Cas. 149, 
356. 

8 Leigh 732. 

9 Leigh 627. 

10 Gratt. 776. 

14 Gratt. 687. 


confined in the penitentiary not less than two nor more than ten 
years. l 

2. If a person forge, or keep or conceal any instrument for the 
purpose of forging, the seal of a court, or of any public office or 
body politic or corporate in this state, he shall be confined in the 
penitentiary not less than two nor more than ten years. 

3. If any person forge any coin, current by law or usage in this 
state, or any note or bill of a banking company, or fraudulently 
make any base coin, or a note or bill purporting to be the note or 
bill of a banking company, when such company does not exist; or 
utter or attempt to employ ag true, or sell, exchange, or deliver, or 
offer to sell, exchange, or deliver, or receive on sale, exchange, or 
delivery, with intent to utter or employ or to have the same uttered 
or employed as true, any such false, forged, or base coin, note, or 
bill, knowing it to be so, he shall be confined in the penitentiary 
not less than two nor more than ten years. 


Code Va, p. 797, 4, If a person engrave, stamp, or cast, or otherwise make or mend 
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any plate, block, press, or other thing adapted and designed for the 
forging and false making of any writing or other thing, the forging 
‘or false making whereof is punishable by this chapter; or if such 
person have in his possession any such plate, block, press, or other 
thing, with intent to use, or cause or permit it to be used, in forging 
or false making any such writing or other thing, he shall be confined 
in the penitentiary not less than two nor more than ten years. 

5. If a person forge any writing, other than such as is mentioned 
in the first and third sections of this chapter, to the prejudice of 
another’s right, or utter or attempt to employ as true such forged 
writing, knowing it to be forged, he shall be confined in the peniten- 
tiary not less than two nor more than ten years. ~ 

6. If a person have in his possession forged bank notes, or pieces 
of forged or base coin, such as are mentioned in the third section of 
this chapter, knowing the same to be forged or base, with intent to 
utter or employ the same as true, or to sell, exchange, or deliver 
them, so as to enable any other person to utter or employ them as 
true, he shall, if the number of such notes or pieces of coin in his 
possession at the same time be ten or more, be confined in the peni- 
tentiary not less than one nor more than five years, and if the 
number thereof be less than ten, be punished as for a misdemeanor. 
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CHAPTER CXLVIL 


‘OF OFFENSES AGAINST PUBLIC JUSTICE. 


BEC, BEC, 

1. Of perjury and false swearing. 18. Person discharging official duty not respon- 
2. : sible if the act of the legislature conferring 
2 | Punishment for, etc. the authority be afterwards adjudged un- 
4 constitutional. 

to > Bribery. i. Compounding offenses. 

3 Aiding escape of prisoner. al THegal fees and fee bills. 


2%. False entries in records; punishment for. 

28, Forfeiture of office, etc., in such cases, 

24. Stealing, secreting, or destroying record. 

25. Sheriff, etc., corruptly summoning juror, etc. 


10 Officer permitting escape of prisoner. 


i Prisoner escaping from jail. 


18. Officer refusing to execute process, etc. 26. Attempts by any person to procure juror to 
14. Persons refusing to assist officer in the exe- be summoned to give a particular verdict. 
cution of process, etc, 27. : : 
15. Refusing to execute order of justice, etc. 28. Contempts of courts, and proceedings there- 
16. Officer refusing to enforce act of the legisla- | 29. on. 
ture, etc. 30. Attempts to impede the administration of 
17. Attempts to obstruct or oppose, etc., officer justice. 


in the discharge of his duty. 31. Willful failure of any officer to perform an 
. official duty, a misdemeanor. ~ 


Perjury, false swearing, and bribery. 


1. If a person to whom an oath is lawfully administered on any Code Va, p. 798, 
occasion shall, on such occasion, willfully swear falsely touching any io Leigh 678. 
material matter or thing, he shall be guilty of perjury; and if the 
person to whom such oath is administered willfully swear falsely on 
such occasion, in regard to a matter not material, he shall be guilty 
of a misdemeanor. - < 

2. Any person who commits or procures another person to com- Code Va., p. 798, 
mit perjury, shall, if the perjury be on a trial for felony, be confined 
in the penitentiary not less than one nor more than ten years; and if 
it be on any other occasion, be confined in jail one year, and be fined 
not exceeding one thousand dollars. 

3. He shall, moreover, on conviction thereof, be adjudged forever ta. 23. 
incapable of holding any office of honor, trust, or profit under this 
state, or of serving as a juror, or giving evidence as a witness. A > 
person convicted of false swearing under section one shall be fined 
not exceeding five hundred dollars. 

4, Any person who shall corruptly give, offer, or promise to any ya.34, 
executive, legislative, judicial, or ministerial officer, after his election 3 92°63 460, 
or appointment, and either before or after he shall have been quali- 
fied, or shall have taken his seat, any gift or gratuity, with intent to 
influence his act, vote, opinion, decision, or judgment on any matter, 
question, cause, or proceeding, which is or may be then pending, or 
may by law come or be brought before him in his official capacity, 
shall be confined in jail one year, and be fined not exceeding one 
thousand dollars. 

5. Any executive, legislative, or judicial officer who shall cor- Code Va. p. 798. 
ruptly accept any gift or gratuity, or any prémise to make a gift, or” 
do any act beneficial to such officer, under an agreement, or with an 
understanding, that his vote, opinion, or judgment shall be given in 
any particular manner upon a particular side of any question, cause, 
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or proceeding, which is, or may be by law, brought before him in his 
official capacity, or that in such capacity he shall make any particu- 
lar nomination or appointment, shall be confined in jail one year, and 
fined not exceeding one thousand dollars, and shall, moreover, for- 
feit his office, and be forever incapable of holding any post men- 
tioned in the third section. 

.6. If any officer authorized to serve legal process receive any 
money or other thing of value for omitting or delaying to perform 
any duty pertaining to his office, he shall be confined in jail not 
more than six months, and be fined not exceeding one hundred 
dollars. = 

7. Any person who gives or offers, or promises'to give, any money 
or other thing of value to a commissioner appointed by a court, 
auditor, arbitrator, umpire, or juror (although not impaneled), with 
intent to bias his opinion or influence his decision in relation to any 
matter in which he is acting or is to act; and any such commis- 
sioner, auditor, arbitrator, umpire, or juror, who, corruptly, takes or 
receives such money or other thing, shall be confined in jail six 
months, and fined not exceeding five hundred dollars. 


Escapes; failure to execute process; concealing or compounding 
offenses. 


8. Where a person is lawfully detained as a prisoner in any jail, 
prison, or custody, if any person shall convey anything into the jail 
or prison, with intent to facilitate the prisoner’s escape therefrom, or 
shall, in any way, aid such prisoner to escape, or in the attempt to 
escape, from such jail, prison, or custody, or shall forcibly rescue, or 
attempt to rescue, him therefrom, such person, if the rescue or escape 
be effected, shall, if the prisoner was detained on a conviction or 
charge of felony, be confined in the penitentiary not less than one 
nor more than five years; and if the same be not effected, or if, the 
prisoner was not detained on such conviction or charge, be confined 
in jail six months, and fined not exceeding five hundred dollars. 

9. If a jailor or other officer voluntarily suffer a prisoner con- 
victed of or charged with felony to escape from his custody, he 
shall be confined in the penitentiary not less than one nor more than 
five years. 

10. If a jailor or other officer negligently suffer a person con- 
victed of or charged with felony, or voluntarily or negligently suffer 
a person convicted of or charged with an offense not a felony, to 
escape from his custody, or willfully refuse to receive into his cus- 
tody any person lawfully committed thereto, he shall be confined in 
jail not more than six months, or be fined not exceeding five hun- - 
dred dollars. 

11. A person confined in jail on conviction of a criminal offense, 
who escapes thence by force or violence, shall be confined in the 
penitentiary one year, if previously sentenced to confinement therein, 
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or be confined in jail six months, if previously sentenced to confine- 
ment in jail; the term of confinement under this section to com- 
mence from the expiration of the former sentence. 

12, If a person lawfully imprisoned in jail, and not sentenced on 1a. 312. 
conviction of a criminal offense, escape from jail by force or violence, 
he shall be confined in jail not exceeding one year. 

18. If any officer willfully and corruptly refuse to execute any 14.218. 
lawful process, requiring him to apprehend or confine a person con- 
victed of or charged with an offense, or shall willfully and corruptly 
omit or delay to execute such process, whereby such person shall 
escape and go at large, such officer shall be confined in jail not more 
than six months, and be fined not exceeding five hundred dollars. 

14. If a person shall, on being required by any sheriff or other ta. p. 800,214. 
officer, refuse or neglect to assist him in the execution of his office in 
a criminal case, or in the preservation of the peace, or the appre- 
hending or securing of any person for a breach of the peace, or in 
any case of escape or rescue, he shall be confined in jail not more 
than six months, and be fined not exceeding one hundred dollars. 

15. Ifa person, being required by a justice, on view of a breach of 14 215, 
the peace or other offense, to bring before him the offender, shall 
refuse or neglect to obey the justice, he shall be punished as is pro- 
vided in the preceding section for refusing to assist a sheriff; and if 
the justice declared himself to be such, or if he be known to the 
offender, ignorance of his office shall not-be pleaded as an excuse. 

16. Any officer of this state whose duty it is to execute or enforce Ae of 1866 2 
any act of the legislature, or any legal process or proceeding arising ? 
thereunder, or any lawful order or proclamation of the governor of 
the state, and who shall willfully neglect or refuse to execute or 
enforce the same, shall for every such offense be deemed guilty of a 
misdemeanor, and upon conviction thereof be fined not less than 
fifty nor more than five hundred dollars, and at the discretion of 
the court may be imprisoned not exceeding one year. 

17. Any person who, by threats, menaces, acts, or otherwise, shall 14.24. 
forcibly or illegally hinder, obstruct, or oppose, or attempt to obstruct 
or oppose, or shall counsel or advise others to hinder, obstruct, or 
oppose any officer in this state (whether civil or military), in the 
lawful exercise or discharge of his official duty, shall, for every such 
offense, be deemed guilty of a misdemeanor, and on conviction 
thereof shall be fined not less than fifty nor more than five hundred 
dollars, and may, at the discretion of the court, be imprisoned not 
exceeding one year. 

18. No officer in the lawful exercise or discharge of-his official 14.22 
duty under any act of the legislature, or any order or proclamation 
of the governor of this state, shall be held personally responsible 
therefor in any action, suit, prosecution, or proceeding, civil or crimi- 
nal, by reason of such act, order, or proclamation being afterwards 
adjudged by any court of this state to be unconstitutional. 
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Code Ya. p. £00, 
2 16. 


Id. 3 17. 


Id. 3 18. 


Id. 319. 


Ta. 3 20. 


Id. 221. 


Ta. 3 22, 


4 


Id. p. 801, 2 28. 


Td. 24, 
2 Va. Cas. 820, 


408. 
4 Leigh 685. 
10 Gratt. 40, 57. 
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19, Ifa person, knowing of the commission of an offense, take 
any money or reward, or an engagement therefor, upon an agree- 
ment or undertaking, expressed or implied, to compound or conceal 
such offense, or not to prosecute therefor, or not to give evidence 
thereof, he shall, if such offense be felony, be confined in jail not 
more than one year, and fined not exceeding five hundred dollars ; 
and if such offense be not a felony, unless it be punishable merely 
by a forfeiture to him, he may be confined in jail not more than six 
months, and shall be fined not exceeding one hundred dollars. 


Extortion; making false entry in, or embezzling or destroying, a record. 


20. If any officer, for performing an official duty for which a fee 
or compensation is allowed or provided by Jaw, knowingly demand 
and receive a greater fee or compensation than is so allowed or pro- 
vided, he shall be fined not exceeding fifty dollars. 

21. If any person, authorized by law to charge fees for services 
performed by him, and issue fee bills therefor, fraudulently issue a 
fee bill for a service not performed by him, or for more than he is 
entitled to, he shall be fined not exceeding five hundred dollars. 

22. If a clerk of a court, or other public officer, fraudulently make 
a false entry, or erase, alter, secrete, or destroy any record in his 
keeping and belonging to his office, he shall be confined in jail not 
more than one year, and fined not exceeding one thousand dollars. 

23. Every person convicted under either of the two preceding sec- 
tions shall moreover forfeit his office, and be forever incapable of 
holding any post mentioned in the third section of this chapter. 

24. If a person steal, or fraudulently secrete or destroy, a public 
record or part thereof, he shall, if the offense be not embraced by the 
twenty-second section, be confined in jail not more than one year, 
and fined not exceeding one thousand dollars. 


Summoning or procuring juror to act partially ; contempts of courts. 


25. A sheriff or other officer who, corruptly, or through favor or 
ill will, shall summon a juror, with intent that such juror shall find 
a verdict for or against either party, shall be fined not exceeding five 
hundred dollars, and forfeit his office, and be forever incapable of 
holding any post mentioned in the third section of this chapter. 

26. If a person shall procure, or attempt to procure, a juror to be 
summoned, with intent that such juror shall find a verdict for or 
against either party, he shall be fined not exceeding five hundred 
dollars. i 

27. The courts and judges thereof may issue attachments for con- 
tempts, and punish them summarily, only in the cases following: 

First, Misbehavior in the presence of the court, or so near thereto 
as to obstruct or interrupt the administration of justice. 

Secondly, Violence or threats of violence to a judge or officer of the 
court, or to a juror, witness, or party going to, attending, or return- 


Cu. 148.] OFFENSES AGAINST THE PEACE. - 691 


ing from the court, for or in respect of any act or proceeding had, or 
to be had, in such court. 

Thirdly, Misbehavior of an officer of the court, in his official 
character. 

Fourthly, Disobedience- or resistance of any officer of the court, 
juror, witness, or other person, to any lawful process, judgment, 
decree, or order of the said court. 

28. No court shall, without a jury, for any such contempt as is Code Ya., p. 801, 
mentioned in the first class embraced in the preceding section, impose 
a fine exceeding fifty dollars, or imprison more than ten days. But 
in any such case the court may impanel a jury (without an indict- 
ment or any formal pleading) to ascertain the fine or imprisonment 
proper to be inflicted, and may give judgment ‘according to the 
verdict. 

29. No court shall impose a fine for a contempt, unless the defen- ra. 3 26. 

. dant be present in court, or shall have been served with a rule of the? Y™ * 498. 
court to show cause, on some certain’ day, and shall have failed to 
appear and show cause. 

30. If any person, by threats or force, attempt to intimidate or Code Va., p. 801, 
impede a judge, justice, juror, witness, or an officer of a court, in the$ f, cas. 1, 
discharge of his duty, or to obstruct or impede the administration of 
justice in any court, he shall be prosecuted as for a misdemeanor, 
and punished by fine and imprisonment, or either, at the discretion 
of a jury. 

31. Any person holding any office or appointment in this state, 
who shall willfully fail or refuse to perform any duty required of him 
by law, shall be guilty of a misdemeanor, and upon conviction thereof - 
shall, if no other punishment be prescribed by law therefor, be fined 
not exceeding one hundred dollars. ? 


CHAPTER CXLVIII. 


OF OFFENSES AGAINST THE PEACE. 


SEC. SEC. 
1. Riots, routs, and unlawful assemblies sup- etc.; if either of them be killed, etc., all 
pressed. persons engaged in the assembly are guilty 
2. Person arrested therefor committed or of murder, etc. 
bailed. 6. Punishment of rioter when dwelling-house 
3. Penalty on judge or justice failing to dis- pulled down, etc, ; when not. 
charge his duty in suppressing riot. 7. Carrying concealed weapons. . 
4. On person disobeying his order to disperse. 8. Disturbance of literary societies, schools, 
5. Judges, justices, and persons acting under etc. 


their orders guiltless if a person be killed, 


1, All judges and justices may suppress riots, routs, and unlawful code Ya., p. 801, 
assemblies within their jurisdiction. And it shall be the duty of$%, cas 268. 
each of them to go among, or as near as may be with safety to, per- 
sons riotously, tumultuously, or unlawfully assembled, and in the 
name of the law command them to disperse; and if they shall not 
thereupon immediately and peaceably disperse, such judge or justice 
giving the command, and any other present, shall command the 
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assistance of all persons present, and of the sheriff of the county, 
with his posse if need be, in arresting and securing those so assem- 
bled. Ifany person present, on being required to give his assistance 
or depart, fail to obey, he shall be deemed a rioter. 

Code Va., p.802, 2, Ifa person be arrested for a riot, rout, or unlawful assembly, 

l the judge or justice ordering the arrest, or any other justice, shall 
commit him to jail, unless he shall enter into recognizance, with 
sufficient security, to appear before the circuit court having jurisdic- 
tion of the offense, at its then next term, to answer therefor, and in 
the meantime to be of good behavior and keep the peace. 

_ id. 28. 3. If any judge or justice have notice of a riotous, tumultuous, or 

unlawful assembly in the county in which he resides, and fail to pro- 

ceed immediately to the place of such assembly, or as near as he may 
safely, or fail to exercise his authority for suppressing it and arrest- 
ing the offenders, he shall be fined not exceeding one hundred dollars. 

4, If any person, engaged in such assembly, being commanded as 
aforesaid to disperse, fail to do so without delay, any such judge or 
justice may require the aid of a sufficient number of persons, in arms 
or otherwise, and proceed, in such manner as he may deem expe- 
dient, to disperse and suppress such assembly, and arrest and secure 
those engaged in it. 

Td. 2 5. 5. If by any means, taken under authority of this chapter, to dis- 
perse any such assembly, or arrest and secure those engaged in it, 
any person present, as spectator or otherwise, be killed or wounded, 
any judge or justice exercising such authority, and every one acting 
under his order, shall be held guiltless ; and if the judge or justice, 
or any person acting under the order of either of them, be killed or 
wounded i in taking such means, or by the rioters, all persons engaged 
in such ‘assembly shall be deemed guilty of such killing or wounding. 

Id.ĝ 6. - 6. If any rioter pull down or destroy, in whole or in part, any 

dwelling-house, or assist therein, he shall be confined in the peniten- 

tiary not less than one nor more than five years; and though no 

such house so be injured, every rioter, and every person unlawfully 

or tumultuously assembled, shall be confined in jail not more than 
one year, and fined not exceeding one hundred dollars. 

. p. 803, 3 7. T. Ifany person, habitually, carry about his person, hid from 

‘ common observation, any pistol, dirk, bowie knife, or weapon of the 
like kind, he shall be fined fifty dollars. The informer shall have 
one half of such fine. 

Acts'of 1863, p, 8, If any person shall willfully disturb, molest, or interrupt any 

i literary society, school, or society formed for intellectual improve- 
ment, or any other school or society organized under the laws of this 
state, or any school, society, or meeting formed or convened for im- 
provement in music, either vocal or instrumental, or for any moral. 
and social amusement, the person so offending shall be deemed guilty 
of a misdemeanor, and, on conviction thereof, shall be fined not less 
than five dollars, and may be imprisoned in- ane county jail not ex- 
cone ten days. 


Td. 34. 
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CHAPTER CXLIX. 


OFFENSES AGAINST MORALITY AND DECENCY. 


BEC. SEC. 

1.) Marriage by any person having a former | 11. Obscene books and prints. 

husband or wife living, how punished; | 12, Buggery. 
2. proviso. 13, Violation of sepulture. 
8. Marriage -within prohibited degrees; how | 14, Cruelty to animals, 
punished, etc. 15. Profane swearing and drunkenness. 

4, Issuing license contrary to law. 16. Sabbath breaking, etc., a misdemeanor; ex- 
5. Celebrating rites of matrimony unlawfully. ception. 

6. Adultery and fornication. 17. When forfeiture not incurred under sixteenth 
7. Lewd and lascivious eee : section. 

8. Marriage between white person and negro. 8 

9. Knowingly performing ceremony of mar- | to To of religious worship, and pro- 


riage between white person and negro. 21. visions in relation thereto, 


10, Keeping house of ill fame, 
Unlawful marriages. 


1. Any person, being married, who, during the life of the former code Va., p. 803, 
husband or wife, shall marry another person in this state, or, if the É Va. Cas, 95. 
marriage with such other person take place out of this state, shall 
thereafter cohabit with such other person in this state, shall be con- 
fined in the penitentiary not less than one nor more than five years. 

2. The preceding section shall not extend to a person whose former Code Va, p. 803, 
husband or wife has been continually absent from such person fort? 
seven years next before the marriage of such person to another, and 
shall not have been known by such person to be living within that 
time; nor to a person who shall, at the time of the subsequent mar- 
riage, have been divorced from the bond of the former marriage, or 
whose former marriage shall, at that time, haye been declared void, 
by the sentence of a court. of competent jurisdiction. . 

8. If any person marry in vialation of the ninth or tenth section yon 

Va. Cas, 331 

of chapter sixty-three, he shall be confined in jail not more than six 5 Rand, 637. 
months, or fined not exceeding five hundred dollars, at the discretion rene 
of the jury. And if any persons, resident in this state, and within 

the degrees of relationship mentioned in those sections, shall go out 

of this state for the purpose of being married, and-with the intention 

of returning, and be married out of it, and afterwards return to and 

reside in it, cohabiting as man and wife, they shall be as guilty, and 

be punished as if the marriage had been in this-state. The fact of 

their cohabitation here as man and wife shall be evidence of their 
marriage. ! 

4, If any recorder knowingly i issue a marriage license contrary to Code Fa. p, 803, 
law, he shall be confined in jail not more than one year, or fined not ** 
exceeding five hundred dollars, or both, at the discretion of the jury. 

5. If any person knowingly perform the ceremony of. marriage Id. p. 804, 2 5. 
without lawful license, or officiate in celebrating the rites of mar- 
riage without being authorized by law to do so, he shall be confined 
in jail not more than one year, or fined not exceeding five hundred 
dollars, or both, at the discretion of the jury: 
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Adultery. 
Ta. @ 8. 6. If a person commit adultery or fornication, he shall be fined 
6 Grat. 73. not less than twenty dollars. 
ra 
Code Va, p. 804, 7. If any persons, not married to each other, lewdly and lasciy- 


f Gratt. 589. iously associate and cohabit together, or, whether married or not, be 
guilty of open and gross lewdness and lasciviousness, they shall be 


fined not less than fifty dollars, and may, at the discretion of the 


jury, be imprisoned not exceeding six months. 

Code Van p. 804, 8. Any white person who shall intermarry with a negro shall þe 
confined in jail not more than one year, and fined not exceeding one 
hundred dollars. 

Tå. ¢9. 9. Any person who shall knowingly perform the ceremony of mar- 
riage between a white person and a negro shall be guilty of a mis- 
demeanor, and be fined not exceeding two hundred dollars. 


Id. 2 10. 10. If a person keep a house of ill fame, he shall be confined in 
jail not more than one year, and fined not exceeding two hundred 
dollars. - 

id. 3 14, 11. If a person import, print, publish, sell, or distribute any book 


or other thing containing obscene language, or any print, picture, 


figure, or description manifestly tending to corrupt the morals of < 


youth, or introduce into any family or place of education, or buy or 
have in his possession, any such thing, for the purpose of sale, exhi- 
bition, or circulation, or with intent to introduce it into any family 
or place of education, he shall be confined in jail not more than one 
year, and fined not exceeding two hundred dollars. 

12. If any person shall commit the crime of buggery, either with 
mankind or with any brute animal, he shall be ‘confined in the peni- 
tentiary not less than one nor more than five years. 


Td. 212. 
1 Va. Cas. 807. 


~ Violation of sepulture; cruelty to animals; profanity ; Sabbath- 
breaking. 


Code Va, p. 804, 13. If a person unlawfully disinter or displace a dead human 

413. body, or any part of a dead human body, which shall have been de- 
posited in any vault or other burial place, he shall be confined in 
jail not more than one year, and fined not exceeding five hundred 
dollars. 

Ta, 314, 14. If a person cruelly beat or torture any horse, or other beast, 
whether his own or that of another, he shall be fined not exceeding 
fifty dollars. 

Id, 215. 15. If a person, arrived at the age of discretion, profanely curse, 
or swear, or get drunk, he shall be fined by a justice one dollar for 
each offense. 

Id, 316. 16. Ifa person, on a Sabbath day, be found laboring at-any trade 
or calling, or employ his minor children, apprentices, or servants in 
labor, or other business, except in household or other work of neces- 
sity or charity, he shall be fined not less than five dollars for each 
offense. And every day any such minor child, or servant, or appren- 
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tice is so employed shall constitute a distinct offense. Any person 
found hunting or shooting on the Sabbath day, or openly carrying 
fire-arms on that day, to the annoyance of the public, shall be guilty 
of a misdemeanor, and fined not less than five nor more than twenty 
dollars. But this provision as to carrying fire-arms and shooting 
shall not apply to any officer or person lawfully carrying such arms, 
or shooting on the Sabbath day, under any law of this state, or of 
the United States. 

17. No forfeiture shall be incurred under the preceding section for 14.2 17, 
the transportation on Sunday of the mail, or of passengers and 
their baggage. And the said forfeiture shall not be incurred by any 
person who conscientiously believes that the seventh day of the week 
ought to be observed as a sabbath, and actually refrains from all 
secular business and labor on that day, provided he does not compel 
an apprentice or servant not of his belief to do secular work or busi-' 
ness on Sunday, and does not on that day disturb any other person. 

And no contract shall be deemed void because it is made on the 
Sabbath day. 3 
Disturbance of religious worship. 

18. If a person, willfully, interrupt or disturb any assembly met Td. pe B08, p18: 
for the worship of God, he shall be confined in jail not more than six 3 Gratt. 624. 
months, and fined not exceeding one hundred dollars, and a justice 
may put him under restraint during religious worship, and nnd him, 
for not more than one year, to be of good behavior. 


19. If any person shall erect or have any booth, stall, tent, car- Anor E er 
riage, boat, vehicle, or other contrivance whatever, for the purpose of 68, ch. 100,81, 
selling, giving, or otherwise disposing of any kind of spirituous or fer- 
mented liquors, or any other article of traffic therein, or shall sell, 
give, barter, or otherwise dispose of any spirituous or fermented 
liquors, or any other article of traffic, within two miles of any camp- 
meeting, or other place of religious worship, during the time of hold- 
ing any such meeting, at such place, such person, on conviction 
before a justice, for the first offense shall be fined not exceeding 
ten dollars, and for the second offense shall be fined as aforesaid and 
be imprisoned not more than ten days. 

20. If any person shall commit an offense against the provisions 14.22. 
of the preceding section, he shall, in addition to the penalties therein 
mentioned, forfeit all such spirituous or fermented liquors, and other 
articles of traffic, and all the chests and other things containing the 
same, belonging to and in the possession of the person so offending, 
together with such booth, stall, tent, carriage, boat, vehicle, or other 
contrivance or thing prepared and used in*violation of said section. 

And it shall be the duty of any sheriff, deputy sheriff, or constable, 
if he sees or has knowledge of any person violating the preceding 
section, to arrest the offender and take him before a justice. The 
sheriff, deputy, or constable, when he arrests the offender, shall seize 
the property hereby declared to be forfeited, or shall seize the 
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same on â warrant against an offender, if such offender cannot be 
founds.and tbe justice before whom such offender is convicted, or 
before whom the warrant is returned, stating that the offender can- 
not be found, shall enter condemnation against such property, and 
issue an order for the sale thereof. And the officer receiving such 
order shall sell said property in the same manner as if levied upon by 
a writ of fieri facias. ‘The proceeds of such sale shall be paid to the 
justice, and accounted for by him as prescribed in section two hun- 
dred and twenty-nine of chapter fifty of this act. Provided, the per- 
son who has been returned not found, and whose property has been 
condemned in his absence, may appear at any time before the sale of 
the property and have the case tried, as if he had applied at the 
return of the warrant. 

21. The provisions of the two preceding sections shall not apply 
to any licensed tavern-keeper, merchant, shop-keeper, farmer, or 
other person in the usual lawful transaction of his ordinary busi- 
ness at the usual place of transacting such business, or fo any person 
having permission in writing from the proper authorities of such 
church or congregation conducting such religious service to sell 
such articles as may be named in such permission. 


oa 


Td, 23, 


en eres 
~ 


CHAPTER CL, 
OF OFFENSES AGAINST PUBLIC HEALTH. 


SEC. 


| SEC. 
1. Selling unsound provisions. | 2. Adulterating provisions, drink, or medicine. 


Code Va., p.805, 1. Ifa person knowingly sell any diseased, corrupted, or unwhole- 

É W.Va. R. 501, Some provisions, whether meat or drink, without making the same 
known to the buyer, he shall be confined in jail not more than six 
months, and fined not exceeding one hundred dollars. 

a a 2. If a person fraudulently adulterate, for the purpose of sale, 
anything intended for food or drink, or any drug or medicine, with 
any substance injurious to health, he shall be confined in jail not 
more than one year, and fined not exceeding five hundred dollars ; 
and the adulterated articles shall be forfeited and destroyed. 


~ 


CHAPTER CLI. 


OF OFFENSES AGAINST PUBLIC POLICY. 


| SEG, 


SEC. 
1, Keeping gaming tables. 
2. Permitting them to be kept, etc, 
3. Aiding keeper of such tables, punishable. 
4, Betting at such tables; gaming, etc., at pub- 
lic place or place of public resort. 
5. Gaming or betting at other places, when 
punishable, 
6.} Permitting gaming by hotel keeper; his 
Knowledge of such gaming, when pe- 
e sumed. 
8. Hotel keeper hiring out-house, etc., for the 


purpose of gaming, 


9. Cheating at gaming, etc. 
10. Buying or selling, etc., lottery tickets pro- 
hibited. 
11. Setting up or promoting lottery, etc. 
12. Money, etc , drawn, or proposed. to be drawn, 
etc., in lottery forfeited. 


14. Unchartered banks, and illegal circulation. 
16: What laws remedial. l 
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Gaming, lotteries, and lottery tickets. 


1. A person who shall keep or exhibit a gaming table, commonly a Y~» P. 308, 
called A B C, or E O table, or faro bank, or keno table, or a i Fana. 6 A 
table of the like kind, under any denomination, whether the game 
or table be played with cards, dice, or otherwise, or shall be a 
partner, or concerned in interest, in the keeping or exhibiting such 
table or bank, shall be confined in jail not less than two nor more 
than twelve months, and be fined not less than one hundred nor 
more than one thousand dollars. Any such table or faro bank, and 
all money staked, or exhibited to allure persons to bet, at such table, 
may be seized by order of a court, or under the warrant of a justice, 
and the money so seized, after deducting therefrom one-half for the 
person making the seizure, shall be forfeited as is provided in the 
thirty-first section of chapter forty-six, in respect to the forfeiture de- 
clared by that, chapter, and the table and faro bank burnt. 

2. If any person knowingly permit a gaming table, or faro bank, Code Va., p. 806, 
or keno table, such as is mentioned in the preceding section, to be 
kept or exhibited on any premises in his occupation, he shall be 
confined in jail not more than one year, and fined not less than one 
hundred nor more than one thousand dollars. 

3. If any person shall act as doorkeeper, guard, or watch, orid.2s. 
employ another person to act as such, for a keeper or exhibitor of a 
gaming table or faro bank, or shall resist, or by any means or device 
prevent, hinder, or delay the lawful arrest of such,keeper or exhibi- 
tor, or the seizure of the table or bank, or money exhibited or staked ° 
thereat, or shall unlawfully take the same from the person seizing it, 
he shall be confined in jail not more than one year, and fined not 
exceeding one thousand dollars. 

4. Ifany person bet or play at any such table or bank as is men- lage mae 
tioned in the first section, or if at any hotel, or tavern, or other 515. 
public place, or place of public resort, he play at any game, except sah ra: a 


bowls, chess, backgammon, draughts, or a licensed game, or bet on 10 Leigh 68b. 


the sides of those who play, he shall be fined not less than five nor s a Bae 592, 


more tban one hundred dollars, and sha!l, if required by the court, 5 oe 
give security for his good behavior for one year, or in default there- 
of, may bedimprisoned not more than three months. 

5. If any person, by playing or betting at any game or wager, Coda Yas. 808) 
elsewhere than at a public place, lose or win, within twenty-four 
hours, a greater sum, or anything greater of value, than twenty dol- 
lars, he shall be punished as in the preceding section. 

6. If the keeper of a hotel or tavern permit unlawful gaming at Id. 27. 

8 Leigh 757. 
his house, or at any out-house, booth, arbor, or other place appur- 
tenant thereto or held therewith, he shall be fined not less than 
twenty nor more than one hundred dollars, and shall forfeit his 
license, and give security for his good behavior for one year, or, in 
default of such security, be imprisoned not more than four months 
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Code Va., p. 807, 
2 8. 


Td. 39. 


Code Va., p. 807, 
2 10. 


Id. 2 12. 


Id. 318, 
5 Rand, 716. 


Id. p. 808, 314. 
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7. In a prosecution under the preceding section, if the gaming be 
proved, it shall be presumed it was permitted by the keeper of the 
house, unless it appear that he did not know of or suspect such 
gaming, or that he endeavored to prevent it, and gave information 
of it, with the names of the players, to the next circuit court of the 
county. 

8. If the keeper of a hotel or tavern let or hire to another person 
any out-house or other place, which has been at any time appur- 
tenant to or held with the house kept by him, with intent that 
unlawful gaming be permitted thereat, he shall suffer the same pun- 
ishment and incur the same forfeiture as if such unlawful gaming 
were permitted at his own principal house; and in a prosecution 
therefor, if the gaming be proved, it shall be presumed that such 
out-house or other place was let or hired with intent aforesaid, unless 
the presamption be repelled in the manner mentioned in the pre- 
ceding section. 

9. Ifany person, playing at any game, ór making a wager, or 
having a share in any stake or wager, or betting on the hands or 
sides of others playing at any game or making a wager, shall cheat, 
or by fraudulent means win or acquire, for himself or another, money 
or other valuable thing, he shall be confined in jail not~more than 
one year, and fined not less than five times the value of the money 
or thing won or acquired. 

10. The buying, selling, or transferring of tickets or chances in 
any lottery shall be and is hereby prohibited. 

11. If any person shall set up or promote, or be concerned in 
managing or drawing, a lottery or raffle, for money or other thing of 
value, or knowingly permit such lottery in any house under his con- 
trol, or knowingly permit money or other property to be raffled for 
in such house, or to be won therein, by throwing or using dice, or by 
any other game of chance, or knowingly permit the sale in such 
house of any chance or ticket in, or share of a ticket in, a lottery, or 
any writing, certificate, bill, token, or other device, purporting or 
intended to guarantee or assure to any person, or entitle him to a 
prize, or share of, or interest in, a prize to be drawn in a lottery, or 
shall, for himself or another person, buy, sell, or transfer, or have in 
his possession for the purpose of sale, or with intent to exchange, 
negotiate, or transfer, or shall aid in selling, exchanging, negotiating, 
or transferring, a chance or ticket in, or share of a ticket in, a lot- 
tery, or any such writing, certificate, bill, token, or device, he shall 
be confined in jail not more than one year, and fined not exceeding 
five hundred dollars. 

12. All money and things of value, drawn or proposed to be drawn 
by an inhabitant of this state, and all money or things of value re- 
ceived by such person, by reason of his being the owner or holder of 
a ticket, or share of a ticket, in any lottery, or pretended lottery, 
contrary to this chapter, shall be forfeited to the state. 
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Unchartered banks and illegal circulation. 
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13. All members of any association or company that shall trade 1a. 315. 
or deal as a bank, or carry on banking, without authority of law, 
and their officers and agents therein, shall be confined in jail not 
more than six months, and fined not less that one hundred nor more 
than five hundred dollars. 

i4. Every person who, with intent to create a circulating medium, Ia: 216. 
shall issue, without authority of law, any note or other security pur- 
porting that money or other thing of property is payable by, or on 
behalf of, such person, and every officer and agent of such person 
therein, shall be confined in jail not more than six months, and fined 
not less than one hundred nor more than five hundred dollars. 

15. If any person knowingly pass, or receive in payment, any note Id. 217. 
or security issued in violation of either of the two preceding sections, 


he shall be fined not less than twenty nor more than one hundred 
dollars. ` 


Previous sections remedial. 


16. All laws for suppressing gaming, lotteries, and unchartered I4. Id. p. 809, 424. 
banks shall be construed as remedial. 15 Gratt 653, 


>» 


CHAPTER CLII. 


GENERAL PROVISIONS CONCERNING CRIMES AND PUNISHMENTS. 


BEG. SEC 
1. Felonies and misdemeanors defined. 14. ; 
2. Punishment of death not to be inflicted ex- | 15. Effect of former acquittal, etc. 
cept when directed by statute. 16. ; 
3. Punishment for Pee law offense, when | to } How ac mee convicted ; on what 
prescribed by statute, to be as so pre-| 20.) CViCence tn certain cases, 
scribed. 21, | How term of imprisonment, or amount of 
4, Suicide or attainder of felony not to work | 22.f fine, fixed. 
corruption of blood or forfeiture of estate. | 23. 
5, Civil remedy not merged in felony. to >Punishment in cases of second conviction. 


. As to principals in second degree, and acces- 28. 


Bories No prosecution allowed for acts done in the 


A suppression of the late rebellion; what a 
9, Attempts to commit offenses. sufficient defense in such cases. 
10. Limitation of prosecutions. 


o In what counties offenses prosecuted in 


13. certain cases. 

1. Offenses are either felonies or misdemeanors. Such offenses as Cade Va., p. 812, 
are punishable with death or confinement in the penitentiary are $ia, Cas, 122. 
felonies; all other offenses are misdemeanors. 

2. No crime shall be punished with death unless it be directed by Code Va, p. 812, 
statute, 

3. A common law offense for which punishment is prescribed by 14.23, 
statute shall be punished only in the mode-so prescribed. 

4. No suicide or attainder of felony shall work corruption of ya, 35, 
blood or forfeiture of estate. 

.5. The commission of a felony shall not'stay or merge any civil Id. p. 813, 26 
remedy, 4 Munt, dad. 
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Code Va, p.818, 6. In the case of every felony, every principal in the second 
degree, and every accessory before the fact, shall be punishable as if 
he were the principal in the first degree, and every accessory after the 
fact shall be confined in jail not more than one year, and fined not 
exceeding five hundred dollars. 
Id. 28. 7. But no person in the relation of husband and wife, parent or 
grandparent, child or grandchild, brother or sister, by consanguinity ~ 
or affinity, or servant to the offender, who, after the commission of a 
felony, shall aid or assist a principal felon, or accessory before the 
fact, to avoid or escape from prosecution or punishment, shall be 
deemed an accessory after the fact. 

8. An accessory, either before or after the fact, may, whether the 
principal felon be convicted or not, or be amenable to justice or not, 
be indicted, convicted, and punished in the county in which he 
became accessory, or in which the principal felon might be indicted. 
Any such accessory before the fact may be indicted either with such 
principal or separately. 

Code Va, p. 818, 9. Every person who attempts to commit an offense, but fails to 
. Gatto 75,708. commit or is prevented from committing it, shall, where it is not 
otherwise provided, be punished as follows: 

If the offense attempted be punishable with death, the person 
making such attempt shall be confined in the penitentiary not less 
than one nor more than five years: 

If it be punishable by confinement in the penitentiary, he shall be 
confined in jail not less than six nor more than twelve mongia, and 
fined not exceeding five hundred dollars : 

If it be punishable by confinement in jail, or fine, he shall be con- 
fined in jail not more than six months, or fined not exceeding one 

“hundred dollars. 
ah Yan p. 818, 10, A prosecution for committing or procuring another person to 
aco aes commit perjury shall be commenced within three years next after 
sigs the perjury was committed. And a prosecution for a misdemeanor 
7 Gratt. 63l. shall be commenced within one year next after there was cause 
therefor, except that a prosecution for petit larceny may be com- 
- menced within three years after the commission of the offense. 
Code Va. p. 818, 11. Prosecutions for offenses committed, wholly or in part, with- 
£ Va. Cas, 205, out, and made punishable within, this state, may be in any county in 
which the offender may be found, or to which he may be sent by any 
judge, justice, or court. 
ers Va., p.813, 12. An offense committed on the boundary of two counties, or 
within one hundred yards thereof, may be alleged to have been com- 
mitted, and may be prosecuted and punished, in either county. 
18. If a mortal wound, or other violence or injury, be inflicted, or 
poison be administered, in one county, and death ensue therefrom in 
, another county, the offense may be prosecuted in either. 
Td. p. 814, 3 15. 14, A person acquitted by the jury, upon the facts and merits on a 
1 Va. Cas. 163-4. = x Š ° 
former trial, may plead such acquittal in bar of a second prosecution 


Id.2 9. 
2 Va. Cas, 211. 


Td. 314. 
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for the same offense, notwithstanding any defect in the form or sub- 2 Va. Cas. 89,111 
stance of the indictment or accusation on which he was acquitted. 5 Rand. 609, 

15. A person acquitted of an offense, on the ground: of a variance Code Va, p. 814, 
between the allegations and the proof of the indictment or other $ Gratt. 661, 672, 
accusation, or upon an exception to the form or substance thereof, ”” °” 
may be arraigned again upon a new indictment, or other proper 
accusation, and tried and convicted for the same offense, notwith- 
standing such former acquittal. 

16. No person shall be convicted of felony, unless by outlawry, or sar Van p. 814, 
by his confession of guilt in court, or by his plea or demurrer, or by 
the verdict of a jury, accepted and recorded by the court. 

17. Except where it is otherwise expressly provided, a person con- 14.219. 
victed of felony shall not þe a witness, unless he has been pardoned 
or punished therefor, and a person convicted of perjury shall not be 
a witness, although pardoned or punished. 

18. No person prosecuted for unlawful gaming shall be compe- 14-220. 
tent to testify against a witness for the state in such prosecution, 
touching any unlawful gaming committed by him prior to the com- 
mencement of such prosecution. 

19. No person who is not jointly tried with the defendant shall 14 gèr. 
be incompetent to testify in any prosecution by reason of interest in TAT. 
the subject matter thereof. 

20. In a criminal prosecution other than for perjury, or an action so Va. p. 814, 
on a penal statute, evidence shall not be given against the accused 
of any statement made by him as a witness upon a legal examina- 
tion. 

21. The term of confinement in the penitentiary or jail, in the 14.223. 
case of a conviction for felony, where that punishment is prescribed, 
shall be ascertained by the jury. 

22. The term of confinement in jail, of a person found guilty of a Tage. | 
misdemeanor, where that punishment is prescribed, shall, unless ati, T10. 
otherwise provided, be ascertained by the court, and the amount of 
the fine, where the punishment is by fine, shall, except where it is 
otherwise provided, be assessed by the jury, so far as the term of 
confinement, and the amount of the fine, are not fixed by law. à 

23. When any person is convicted of an offense, and sentenced to Code Va. p. 814, 
confinement therefor in the penitentiary, and it is alleged in the 9 Gratt. 788. 
indictment on which-he is convicted, and admitted, or by the jury 
found, that he had been before senteneed in the United States to a 
like punishment, he shall be sentenced to be confined five years, in 
addition to the time to which he is or would be otherwise sentenced. 

24. When any such convict shall have been twice before sen- 9 ode Va., p. 814, 
tenced in the United States to confinement in a penitentiary, he shall ® 
be sentenced to be confined in the penitentiary for life. 

25. When a person is convicted of petit larceny, and it is alleged in Ia, p. 815, 3 27. 
the indictment on which he is convicted, and admitted, or by the 
jury found, that he has been before sentenced in the United States 


ratt. 708, 


Id. 2.28, 
1 Va. Cas,151-2. 


Code Va., p. 815, 
2 


3 29. 
10 Gratt. 755. 


Acts of 1868, p. 


124, ch. 149, 31. 


Code 4 Va., p. 
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Const. art. 7, ae 
Acts of 186 3, 
234, ch, 182, aa 


Code Ya., p. 817, 
2 2, 


Id. p. 818, 2 3. 
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for the like offense, he shall be sentenced to be confined in the peni- 
tentiary for one year. 

_ 26. When any person is convicted of two or more offenses, before 
sentence is pronounced for either, the confinement to which he may 
be sentenced upon the second, or any subsequent conviction, shall 
commence at the termination of the previous terms of confinement. 

27. When a person is convicted of selling, or offering or exposing 
for sale, at retail, spirituous liquors, wine, porter, ale, or beer, or 
drink of like nature, and it is alleged in the indictment or present- 
ment on which he is convicted, and admitted, or by the jury found, 
that he has been before convicted of the like offense, he shall be 
fined as provided in the third section of chapter thirty-two, and may, 
at the discretion of the court, be confined in jail not exceeding six 
months. 

28. No criminal prosecution for any felony or misdemeanor shall 
be maintained in the courts of this state against any person for any 
act done in the suppression of the late rebellion; and it shall be a 
sufficient defense to such prosecution, to show that such act was done 
in obedience to the orders, or by the authority, of any civil or mili- 
tary officer of this state, or of the re-organized government of Vir- 
ginia, or of the government of the United States; or that said act 
was done in aid of the purposes and policy of said authorities, in 
retarding, checking, and suppressing the said rebellion. 


CHAPTER CLIL 


‘FOR PREVENTING THE COMMISSION OF CRIMES. 


SEC, 
1. Conservators of the peace; power to bind to S Person going armed with deadly weapon, 


good behavior. when required to give recognizance, etc. 
2.) Duty of, on complaint that a crime isin-| 9. Affray, etc., in the presence of constable. 
3. tended. 10. In presence of justice; duty of justice where 
4, Proceedings when accused appears. person brought before him, etc. 
5. Right of accused to appeal. 11. Proceedings where person suspected of un- 
6.) Power of court upon such appeal, and when lawful retailing of spirituous liquors. 


7. the accused is committed. 


1. Every justice and constable shall be a conservator of the 
peace, within his county. As such conservator, every justice shall 
' have power to require from persons not of good fame, security for 
their good behavior for a term not exceeding one year. 

2. If complaint be made to any justice, as such conservator, that 
there is good cause to fear that a person intends to commit an offense 
against the person or property of another, he shall examine on oath 
the complainant, and any witnesses who may be produced, reduce 
the complaint to writing, and cause it to be signed by the com- 
plainant. 

3. If it appear proper, such justice shall issue a warrant, reciting 
the complaint, and requiring the person complained of forthwith to 
be apprehended and brought before him or some other justice. 


es 


- 
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4, When such person appears, if the justice, on hearing the par- Code Va, p. 818, 


ties, consider that there is not good cause for the complaint, he shall 
discharge the said person, and may give judgment in his favor 
against the complainant for his costs. If he consider that there is 
good cause therefor, he may require a recognizance of the person 
against whom it is, and give judgment against him for the costs of 
the prosecution, or any part thereof; and, unless such recognizance 
be given, he shall commit him to jail, by a warrant, stating the sum 
and time in and for which the recognizance is directed. The justice 
giving judgment under this section for costs may issue a writ of fieri 
facias thereon, if an appeal be not allowed; and proceedings there- 
upon may be according to the two hundred and twenty-seventh sec- 
tion of chapter fifty. 


5. A person from whom such recognizance is ceguited may, ON 14.25, 


giving it, appeal to the circuit court of the county; and in such 
case the officer from whose judgment the appeal is taken shall recog- 
nize such of the witnesses as he thinks proper. 


6. The court may dismiss the complaint, or affirm the judgment, 1a26. 


and make what order it sees fit as to the costs. If it award costs 
against the appellant, the recognizance which he may have given shall 
stand as a security therefor. When there is a failure to prosecute the 
appeal, such recognizance shall remain in force, although there be 
no order of affrmance. On any appeal the court may require of the 
appellant a new recognizance, if it see fit. 


7. Any person committed to jail under this chapter may be dis- ra.g 7, 


charged by the circuit court, or the judge thereof in vacation, upon 
such terms as may be deemed reasonable. 

8. If any person go armed with a deadly or dangerous weapon, 14.28. 
- without reasonable cause to fear violence to his person, family, or 
property, he may be required to give a recognizance, with the right 
of appeal, as before provaded: and like proceedings shall be had on 
such appeal. 

9. If any person shali, in the presence of a constable and within ra. 29. 


Acts of 1863, p. 


his county, make an affray, or threaten to beat, wound, or kill 2345, 31. 


another, or to commit violence against his person or property; or 
contend with angry words to the- disturbance of the peace; or im- 
properly or indecently expose his person; or appear in a state of 
gross intoxication in a public place; such constable, as such conser- 
vator, may, without warrant or other process, or further proof, 
arrest such offending person and carry him before some justice of the 
township in which such offense is committed, who, upon hearing the 
testimony of such constable and other witnesses, if any are then and 
there produced, if, in his opinion the offense charged be proved, shall 
require the offender to give a bond or recognizance, with security, to 
keep the peace and be of good behavior for a term not exceeding 
one year. 


10. If any offense enumerated in the preceding section be com- Ia. p. 235, 22. 
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mitted in the presence of a justice within his county, or the offender 
being brought before him, the commission thereof be proved to his 
satisfaction, he may, besides requiring a bond or recognizance with 
security, as provided in the preceding section, impose a fine upon the 
offender not exceeding five dollars. If such bond or recognizance 
be not then and there given, or such fine be not then and there paid, 

the said justice shall commit the offender to the jail of his county, 
there to remain until such bond or recognizance be given, and such 
fine be paid; but no imprisonment under this section shall continue 
more than ten days, at the end of which the sheriff or jailor shall 
discharge the prisoner, unless he has been commanded by sufficient 
authority to detain him for some other cause. 

11. If any justice suspect any person of selling, by retail, wine, 
or ardent spirits, or a mixture thereof, contrary to law; or of sell- 
ing, or offering or exposing for sale, any intoxicating liquor, or 
keeping open any distillery, bar, office, stall, or room in his posses- 
sion, or under his control, at which such liquor had theretofore 
usually been sold, or permitting any person to drink any intoxica- 
ting liquor at the same, on the day of an election, and within two 
miles of the place of such election, or during the night succeeding 
such day, contrary to the eleventh section of chapter five, such jus- 
tice shall summon the person suspected of such offense, and such 
witnesses as he may think proper, to appear before him; and upon 
the person so suspected appearing, or failing to appear, if the justice, 
on examining the witnesses under oath, find sufficient cause, he shall 
direct the prosecuting attorney for the county to institute a prosecu- 
tion against the person so suspected, and shall recognize the material 
witnesses, or cause them to be summoned, to appear at the next term 
of the circuit court of the county. Such justice may also require 
the person suspected to enter into recognizance to keep the peace 
and be of good behavior for a time not exceeding one year. If 
recognizance be given by the person so suspected, the condition 
thereof shall be deemed to be broken, if during the timie for which 
it is given, such person shall sell, by retail, wine, or ardent spirits, or 
a mixture thereof, contrary to law, or violate in any particular the 
eleventh section of chapter five. 


CHAPTER OLIV. 


OF INQUESTS UPON DEAD BODIES. 


SEC. $ SEC. : 

1. Duty of justice upon being notified of death | 7. Justice to issue warrant for the arrest of ac- 
by violence, etc. cused, if not in custody, 

2. Warrant and summons, how executed. 8. When deceased a'stran ger, body to be buried, 

3. Jury formed; their oath. etc.; costs, how paid. 

4, How witnesses compelled to attend; how] 9%. Justice may require physicians to attend in- 
evidence taken. quest. f 

5. Inquisition, 10. Penalty on justice for neglect of duty. 

6. Inquisition, evidence, etc., returned; wit- | 11. Inquest may be taken on Sunday. 


nesses recognized, 
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1. Every justice, upon being notified that the dead body of a code Va, p. 820, 
person, whose death is supposed to have been caused. by violence or Acts of 1863, p. 
other unlawful act, and not by casualty, is within his township, shall years 
forthwith issue his warrant directed to a constable thereof, who shall 
proceed to execute and make return of the same, commanding such 
constable to summon twelve suitable residents of the county to be in 
attendance on such justice as jurors, at a place and on a day and 
hour to be designated in the warrant, to make inquisition, upon the 
view of the body of the person named therein, or of a-person unknown, 
as the case may be, how such person came to his death; and may, by 
indorsement on such warrant, or by subpena, command the officer 
to whom the same is delivered, to summon such witnesses as ,the 
justice may designate, or as the constable may be informed, or have 
reason to believe, have knowledge of the circumstances attending 
such death, to be in attendance upon the said inquest at such time 
as may be designated in such indorsement or subpena. In case of. 
the inability or failure of such justice or constable to act, any other 
justice or constable of the county may perform the respective duties 
imposed by,this and the succeéding section, and be entitled to the 
same fees and be subject to the same penalties. 

2. Any such constable, to whom the warrant or subpoena may be Code Ya., p. 821, 
delivered, shall forthwith execute it, and make return thereof to the ` 
justice who issued the same, at the time and place named therein. If 
he fail so'to execute and return the same, he shall forfeit twenty 
dollars; and if any person, summoned as a juror, fail to attend as 
required, without sufficient excuse, he shall forfeit ten dollars. 

3. If twelve jurors do not attend, the justice may require the 1.24. 
constable or any other person to summon others. When the full 
number of twelve have appeared, the justice, in view of the body, 
shall administer to them the following oath: “You swear that you 
will diligently inquire, and true presentment make, when, how, and 
by what means the person whose body here lies dead came to his 
death, and return a true inquest thereof upon your own knowledge 
and the evidence before you. So help you God.” 

4, Witnesses on whom the summons before mentioned is served 14.25. 
may be compelled by the justice to attend and give evidence, and 
shall be liable in like manner as if the summons had been issued by 
him in a criminal case. They shall be sworn by the justice before 
giving evidence to the inquest, and their evidence shall be reduced 
to writing by him, or under his direction, and subscribed by them 
respectively. s 

5. The jury, after hearing the evidence and making all needful ra.g.. 
inquiries, shall deliver to the justice their inquisition, wherein they 
shall state the name of the deceased (if it be known), the material 
circumstances attending his death, and if they find that he came to 
his death by violence or other unlawful act, who were guilty thereof, 
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either as principals or accessories. The inquisition may be to the 

following effect: 

= county, to-wit: 
“An inquisition taken at 


, in the county of , on the 


day of , in the year , before , a justice of 
the township of , in said county of , upon the view of — 
the body of (or a person unknown), there lying dead. The 


jurors sworn to inquire when, how, and by what means the said 
(or person) came to his death, upon their oaths do say: (Then 
insert when, how, and by what person, means, weapon, or instrument 
he was killed, and any material -circumstances); In testimony 
whereof, the said justice and jurors hereto set their hands.” 

6. The justice shall return to the circuit court of his county the 
inquisition, written testimony, and recognizances by him taken; and 
if the jury find that murder, manslaughter, or assault had been 
committed on the deceased, shall require such witnesses as he thinks 
proper to give a recognizance to appear and testify at such court 
when it sits for the trial of the accused. 

7. If the person charged with the offense by the inquest be not 
in custody, the justice shall issue a warrant for his arrest, to be 
returnable before him or some other justice, and be proceeded on as 
directed by chapter one hundred and fifty-six. 

8. If the dead person be a stranger, whether an inquest be taken 
or the justice called on to view the body thinks it unnecessary to have 
an inquest, he shall cause the body to be decently buried. If the 
justice certify that he believes the deceased has not sufficient estate 
in this state to pay the expenses of the burial, the justice’s fees, and 
the expenses of the inquest, if one was taken, they shall, when 
allowed by the board of supervisors of the county, be paid out of 
the treasury of such county. In other cases, all such charges shall 
be paid out of the estate of the deceased, or if it prove insufficient, 
out of the treasury of the county, unless the inquest be on the body 
of a convict in the penitentiary, in which case the same shall be paid 
out of the state treasury, after being allowed by the executive. 

9. In taking an inquest, the justice may summon and require 
one or more physicians to attend, and give information and render 
services, incident to his profession, useful to the jury; and reasonable 
compensation therefor shall be allowed as part of the costs of the 
inquest. 

10. If a justice fail to perform any duty herein required of him, 
he shall forfeit one hundred dollars. 

11. Under this chapter, proceedings may be had for summoning a 
jury and witnesses, and an inquest may be held, as weil on Sunday 
as on any other day. 
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CHAPTER OLV. 


OF SEARCH WARRANTS. 


T) How, when, and for what things search 3. How warrant directed ; what to command. 
. warrant may be issued. 4. What to be done on seizure of property. 

1. If there be complaint, on oath, that personal property has been Code Va., p. 822, 
stolen, embezzled, or obtained by false pretenses, and that it is be- dimer 221. 
lieved to be concealed in a particular house, or other place, the jus- 
tice to whom complaint is made, if satisfied that there is reasonable 
cause for such belief, shall issue a warrant to search such place for 
' the property. 

2. On like complaint, on oath, according to the nature of the case, Code Va., p. 823 
the justice to whom it is made, if satisfied that there is reasonable 2 
cause therefor, shall issue a warrant to search specified places for the 
following things: 

First, Counterfeit or spurious coin, forged bank notes and other 
instruments or writings, or any tools, machines, or materials for 
making them. 

Secondly, Any book or other thing containing obscene language, 
or any print, picture, figure, or description, manifestly tending to. 
corrupt the morals of youth, intended to be sold, loaned, circulated, 
or distributed, or to be introduced into a family, school, or place of 
education. i 

‘Thirdly, Lottery tickets, or materials unlawfully made, provided, 
or procured for drawing a lottery. 

Fourthly, Any gaming apparatus or implements used, or kept and 
provided to be used, in unlawful gaming, or in any place resorted to 
for unlawful gaming. 

3. Every search warrant shall be directed to the sheriff of the 14,23 
county, or the constable of the township, in which the place to be 
searched may: be, and shall command him to search the place desig-' 
nated, and seize such stolen property, or other things, if found, and 
bring the same, and the person in whose possession they are, before 
a justice or court having cognizance of the case. Such warrant may 
be executed either in the day or night. l 

4, If such warrant be executed by the seizure of such property, or ra.g 4. 
any other of the things aforesaid, the same shall be safely kept, by 
the direction of such justice or court, to be used as evidence; and as © 
soon as may be afterwards, such stolen or embezzled property shall 
be restored to its owner, and the other things specified aforesaid 
burnt or otherwise destroyed under such direction. 
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CHAPTER CLVI 


ARREST, COMMITMENT, AND BAIL. 


BEC. SEC. 

1. pey whom, and when, process of arrest | 15.) When accused to be discharged; when to 
2 issued. ; be held; recognizances of witnesses to be 
8. When officer may pursue accused into any | 16. taken; when accused committed, etc. 


county. 17. Examination and recognizance to be certified 
4.) Persons arrested, before whom to be to clerk of circuit court, etc, 
5. brought. 18. Justice may associate another justice with 
6. fs im. 
7. Bail; when allowed, and by whom. 19. Party committed for misdemeanor, in certain 
8. Bail piece to be delivered to bail; form of, cases to be discharged. 
tc. 20. When and to whom order discharging recog- 
9. Adjournment of examination by justice ; pro- nizance, etc., to be returned, etc.; judg- 
ceedings in such cases, ment for costs. 
10.) Proceedings when accused fails to appear, | 21. Recognizance not affected by informality, 
te and where he was committed. when. 


is How justice to proceed in examination. 
14. 


1. A judge of a circuit court, in vacation as well as in term time, 
or a justice, may issue process for the apprehension of a person 
charged with an offense. i 

2. On complaint to any such officer of a criminal offense, he shall 
examine, on oath, the complainant and any other witnesses, and if 


he see good reason to believe that an offense has been committed, 
shall issue his warrant reciting the accusation, and requiring the 
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person accused to be arrested and brought before a justice of the 
county ; ; and in the same warrant may require the officer to whom it 
is directed to summon such witnesses as shall be therein named to 
appear and give evidence on the examination. 

3. If a person charged with an offense shall, after or at the time 
the warrant is issued for his apprehension, escape from, or be out of, 
the county in which the offense is alleged to have been committed, 
the officer to whom the warrant is directed may pursue and appre- 
hend him anywhere in the state; or a justice of a county other than 
that in which it was issued, on being satisfied of the genuineness 
thereof, shall indorse thereon his name and official character, and 
such indorsement shall operate as a direction of the warrant to an 
officer of such justice’s county. 

4, An officer arresting a person under a warrant for an offense 
shall bring such person before, and return such warrant to, a justice ` 
of the county in which the warrant issued, unless such person be let 
to bail as hereinafter mentioned, or it be otherwise provided. 

5. Where the warrant is issued in. a county other than that in 
which the charge ought to be tried, the justice before whom the 
accused is brought shall, by warrant, commit him to an officer, that 
he may, and such officer shall, carry him to the county in which the 
trial should be, and shall there take him before, and return such war- 
rant to, a justice thereof. z 

6. A justice may let to bail a person who is charged with, but not 
convicted of, an offense not punishable with death. If the offense be 
punishable by confinement in the penitentiary, he shall not admit 
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such person to bail in a less sum than five hundred dollars. But a 
justice shall not admit any person to bail, if bail has been previously 
refused to such person by any court, judge, or justice; nor shall any 
person, confined in jail by an order of commitment, in which the 
amount of bail he is to give is specified, or where an order has been 
made by a court or judge fixing the bail such person is to give, be 
admitted to bail by a justice in a less sum than is specified in such 
order. But a circuit court, or a judge thereof in vacation, may, for 
good cause shown, admit any person to bail before conviction. 

17. A person charged with an offense not punishable with death code Va, p. 824, 
or confinement in the penitentiary, and who is to be taken to another cts of 1863, p. 
county for examination or trial, shall, if he request it in the county 07 
wherein he is arrested, be brought before a justice thereof. In such . 
or any case of a person charged with an offense not so punishable, if 
he desire it, a court, judge, or justice, before whom he is brought, 
may, without trial or examination, let him to bail upon taking a re- 
cognizance for his appearance before the court having cognizance of . 
the case; the fact of taking which shall be certified by the court 
or officer taking it, upon the warrant under which such person 
was arrested ; and the warrant and recognizance shall be returned 
forthwith to the clerk of the court before which the accused is to 
appear ; to which court the judge or justice who issued such warrant 
shall recognize, or cause to be summoned, such witnesses as he thinks 
proper. 

8. In all cases in which recognizances, at the suit of the common- Code Va, p. 825, 
wealth of Virginia or of this state, have heretofore been, or shall be, Acts of 1868, p. 
entered into, it shall be the duty of the clerk of the court in which, ” 
or in the clerk’s office of which, any recognizance may be filed, to 
delivér to the bail, on his applying therefor, a bail piece, in substance 

as fol llows, viz.: 

“A. B., of the county of , is delivered to bail unto C. D., 
of the county of , at the suit of the State of West Virginia. 
Given under my hand this day of , in the year a 

And the person to whom such bail piece is so delivered, or his 
agent, may, at any time while his liability as bail continues, arrest 
the person so delivered to bail, and commit him to the jail of the 
county in which such recognizance is filed as aforesaid. . 

9. A justice may adjourn an examination or trial pending before ya, 3o, 
him, not exceeding ten days at one time, without the consent of the 
accused, and to any place in the county. In such case, if the accused 
be charged with an offense punishable with death, he shall be com- 
mitted to jail, otherwise he may be recognized for his appearance at 
the time appointed for such further examination or trial, or, for want 
of bail, be committed to jail. 

10. If the person so recognized do not appear at the time so ap- ra. 310, 
pointed, the said justice shall certify the recognizance and fact of 
such default to the circuit court at its next term; and like proceed- 
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ings shall be had thereon as on breach of a recognizance for appear- 
ance before such court. 

11. If the accused is committed, it shall be by an order of the 
justice, stating that he is committed for further examination on a 
day specified in the order; and on that day he may be brought 
before the justice by his verbal order to the officer by whom he was 
committed, or by a written order to a different person. 

12. The justice before whom any person is brought for an offense 
shall, as soon as may be, in the presence of such person, examine on 
oath the witnesses for and against him, and he may be assisted by 
counsel. 

13. While a witness is under such examination, all other wit- 
nesses may, by order of the justice, be excluded from the place of 
examination and kept separate from each other. 

14. When the justice deems it proper, or the accused shall desire 
if, the testimony of the witnesses shall be reduced to writing, and 
signed by them respectively. 

15. The justice shall discharge the accused if he consider that 
there is not sufficient cause for charging him with the offense; and 
he shall commit him to jail, if he consider that there is such cause, 
or let him to bail under the sixth section. He shall require recog- 
nizance, with or without sureties, as he deems proper, from all ma- 
terial witnesses against the accused, and also for him if he desire it. 

16. When a justice so considers that there is sufficient cause for 
charging the accused with the offense, unless it be a case wherein it 
is otherwise specially provided, the commitment shall be for trial, and 
the recognizance be for appearance in the circuit court on some day 
of a term then being held, or on the first day of the next term 
thereof. The justice shall return to the clerk of such court, as soon 
as may be, a certificate of the nature of the offense, showing whether 
the accused was committed or bailed therefor; and the clerk, as soon 
as may be, shall inform the prosecuting attorney in said court of 
such certificate. 

17. Every examination and recognizance taken under this chap- 
ter shall, by the judge or justice taking it, be certified to the clerk 
of the circuit court, on or before the day on which the party charged 
is to appear in such court. If he fail, he may be compelled to do 
so by attachment, as for contempt. 

18. A justice to whom complaint is made, or before whom a pris- 
oner is brought, may associate with himself one or more justices of 
the county, and they may together execute the powers and duties 
before mentioned. 

19. Ifa person be in jail, or under recognizance to answer a charge 
of assault and battery, or other misdemeanor, for which there is a 
remedy by civil action, unless the offense was committed by or upon 
a sheriff or other officer of justice, or riotously, or with intent to 
commit a felony, if the party injured a ear before the judge or 
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justice who made the commitment or took the recognizance, and 
acknowledge in writing that he has received satisfaction for the 
injury, such judge or justice, in his discretion, may, by order under 
his hand, supersede the commitment or discharge the recognizance 
as to the accused and the witnesses, upon payment by the accused of 
the costs which may have already accrued ; and no indictment shall 
thereafter be found against the accused in such case. n 
20. Every order discharging a recognizance shall be filed with the 14 Ta, 921. 
clerk before the day of the court on which the party was to appear ; 2 20 jae 
and an order superseding a commitment shall be delivered to the 
jailor, who shall forthwith discharge the witnesses (if any) and the 
accused; and judgment shall be entered in the said court against 
him for the’ costs of the prosecution which have not already been 
paid. 7 
21. No recognizance shall be quashed, or in any manner affected 
or impaired, by reason of any informality therein, if it sufficiently 


appear therefrom what was intended thereby. 
te 


CHAPTER CLVIL. 


OF GRAND JURIES. 


SEC, 
1.) Grand juries for thé several courts, when i“ “How indictments found, etc, 
2 and how summoned. 4, Indictment ignored may’ be sent before 
3.) Who qualified to serve; numberto be sum- another grand jury. 
moned ; what number necessary to com- | 10. When another foreman may be sworn, or 
4.) pose grand j jury. another jury summoned. 
5. Oath of foreman an ones members of jury. | 11. Penalty on jurors and officers of court. 
6. To be charged by ju 12. Incompetency of grand juror not to affect 
7. Duties of grand jury. yalidity of indictment or presentment. 


1. There shall be a grand jury at each term of a circuit court, Code Va. p. 82, 
except merely for the trial of civil cases. But it shall be lawful for 
the judge of the first circuit, by an order to the proper clerk, to dis- 
pense with the summoning of grand jurors at any one of the terms of 
the courts in any of the counties of said circuit; and it shall further be 
Jawful for any circuit court, at a special or adjourned term thereof 
whenever it shall deem it proper to do so, to order a grand jury to 
be summohed to consider any offenses against the laws, whether the 
same shall have been committed before the next preceding term of 
the court or not, and whether the accused shall have been held for 
trial or not prior to the next preceding regular term. 

2. The officer of any such court shall, before the first day of a 1422. 
term thereof at which there is to be such grand jury, summon per- ` 
sons to attend on that day to act on the grand jury. 

3. For every grand jury there shall be summoned sixteen citizens TLA EA 
of this state, who are freeholders of the county in which the court is 319. 
to be held, and in other respects qualified jurors, and not constables, 5 Leigh 3 
keepers of hotels or taverns, surveyors of roads, nor owners or occu- 9 9 Leigh 69, 651. 


piers of steam or water grist mills. i 4Gratt. 536. 
6 Gratt. 695, TIL 
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4, Any twelve or more of such persons shall be a competent grand 
jury. Ifasufficient number do not attend, the said officer shall forth- 
with summon as many others as may be necessary. 

5. From among the persons so summoned, who attend, the court 
shall select a foreman, who shall be sworn as follows: ‘You shall 
diligently inquire and true presentment make of all such matters as 
may be given you in charge or come to your knowledge touching the 
present service. You shall present no person through ill will, nor 
leave any unpresented through fear or favor, but in all your present- 
ments you shall present the truth, the whole truth, and nothing but 
the truth. So help you God.” The other grand jurors shall after- 
wards be sworn as follows: “The same oath that your foreman has 
taken on his part, you and each of you shall observe and keep on 
your part. So help you God.” 

6. The grand jury, after being sworn, shall be charged by the 
judge, and shall then be sent to their room. 

7. The grand jury shall inquire of and present all felonies, misde- 
meanors, and violations of penal laws, committed in the jurisdiction 
of the court wherein they are sworn, except that no presentment 
shall be made of a matter for which there is no imprisonment, but 
only a fine, where the fine is limited to an amount not exceeding two 
dollars. k 

8. At least ten of the grand jurors must concur in finding or mak- 
ing an indictment or presentment. They may make a presentment 
or find an indictment upon the information of two or more of their 
own body, and when a presentment or indictment is so made, or on 
the testimony of witnesses called on by the grand jury, or sent to it 
by the court, the names of the grand jurors giving the information, 
or of the witnesses, shall be written at the foot of the presentment 
or indictment. 

9. Although a bill of indictment be returned not a true bill, 


_ another bill of indictment against the same person for the same 


Ta. 210. 
4 Leigh 645. 


Code Ya., p. 830, 
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offense may be sent to and acted on by the same or another grand 
jury. 

10. If the foreman or any grand juror be unable or fajl to attend, 
after being sworn, another may be sworn in his stead. And when 
one grand jury has been discharged, another may, by order of the 
court, be summoned to attend at the same term. 

11. A court whose officer shall fail, when it is his duty, to summon 
a grand jury and return a list of their names, shall fine him twenty. 
dollars. A person summoned, and failing to attend court asa grand 
juror, shall be fined by said court ten dollars, unless, after being sum- 
moned to show cause against the fine, he give a reasonable excuse for 
his failure. 

12. No presentment or indictment shall be quashed or abated on 
account of the incompetency or disqualification of any one or more 
of the grand jurors who found the same. 
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CHAPTER CLVIIL 


OF PRESENTMENTS AND INDICTMENTS, AND PROCESS THEREON. 


SEC. 

1. Prosecution to be by presentment or indict- 
ment, etc.; for felony, to be by indictment, 
which may be found in first instance. 

2.) Cases in which there is a prosecution ; se- 

8.{ curity for costs in, etc. 

4, Indictment in case of perjury, etc. 

5. In cases of embezzlement and fraudulent 
conversion of property. 

Z In prosecutions for forgery. 

. Proof required i in certain prosecutions. 
8. Intent to injure; how charged in indictment. 
9, Allegations nof necessary to be proved may 


be omitted. 
10.) What defects in indictment or presentment 
11. not to vitiate either before or after yerdict. 


12, Accused to be discharged if not indicted in a 
certain time, when. 

13. When not indicted by reason of insanity, etc. 

14. When and what process to issue on present- 
ment or indictment, 

15. To whom process directed; when officer te 
give certificate to person bailed. 

16; When process sent by mail. 


SEC. 

17. When and what process executed in any part 
of the state: 

18. To whom person arrested on capias to be de- 
livered. 

19. When accused to be admitted to bail by the 
officer making the arrest, etc. 

20. On what presentment or indictment sum- 
mons may issue immediately, returnable 
forthwith. 

21. In what cases no exception allowed for want 
of form in indictment or presentment. 

22. Processin certain cases for misdemeanor. 

23. No discontinuance of prosecution in certain 
cases, 

24. ee of outlawry ; 3 how entered and re- 

viewe 

25. What judgment to be entered in case of out- 
lawry. 

26. Proceedings against corporations failing to 
appear and plead; expense of publication ; 
how paid and taxed in costs. 

27. What counts may be joined in same indict- 


ment for larceny or perjury. 


Of presentments and indictments, and the prosecutor. 


1. Prosecutions for offenses against the state, unless otherwise pro- code Va., p. 831, 
vided, shall be by presentment or indictment. The trial of a person § Teigh 665. 
on a charge of felony shall always be by indictment; and the indict- Gn as vee 
ment may be found in the first instance, whether the accused has 
been examined or committed by a justice or not. = 

2. In a prosecution for a misdemeanor, the name of the prosecu- code Fa., p. 881, 
tor, if there be one, and the county of his residence, shall be written $3, cas, 3, 29, 
at the foot of the presentment or indictment, when it is made or #%..43. eso. 
found; and, for good cause, the court may require a prosecutor to ois or 
give security for the costs, and if he fail to do so, dismiss the prose- 1° Leigh 685. 
cution at his costs. 

3. If any proceeding for an offense, fa or moved at the instance Codo Va, p. 881 
of a prosecutor, be dismissed, or the accused discharged from the § Grate. sse. 
accusation, the court or justice before whom the proceeding is may 
give judgment against the prosecutor in favor of the accused for his 
costs. l 

4. In an indictment or accusation of perjury or subornation of Code va, p. 831, 
perjury, it shall be sufficient to state the substance of the offense $°, cas. s0: 
charged against the accused, and in what court or by whom the oath ? $2. /%._ 
was administered which is charged to have been falsely taken, and ? St*t 579, 5t0. 
to make an averment that such court or person had competent . au- 
thority to administer the same, together with the proper averments to 
falsify the matter wherein the perjury is assigned, without setting 
forth any part of any record or proceeding at law or equity, or the 
commission or authority of the court or person before whom the per- 
jury was committed ; but nothing herein shall be construed to allow, 
without the consent of the accused, a part only of the record, pro- 
ceeding, or writing to be given in evidence on the trial of such 
indictment or accusation. 
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5. In a prosecution against a person accused of embezzling, or 
fraudulently converting to his own use, bullion, money, bank notes, 
or other security for money, it shall be lawful, in the same indict- 
ment, to charge, and thereon to proceed against the accused for, any 
number of distinct acts of. such embezzlement or fraudulent conver- 
sion which may have been committed by him within six months 
from the first to the last of such acts; and it shall be sufficient to 
allege the embezzlement or fraudulent conversion to be of money, 
without specifying any particular money, gold, silver, note, or secu- 
rity ; and such allegation, so far as it regards the description of the 
property, shall be sustained, if the accused be proved to have em- 
bezzled any bullion, money, bank note, or security for money, 
(although the particular species be not proved.) 

6. In a prosecution for forging, or altering, or attempting to em- 
ploy as true, any forged instrument or other thing, and in a prose- 
cution for any of the offenses mentioned in chapter one hundred and 
forty-six, it shall not be necessary to set, forth any copy or fac simile 
of such instrument or other thing, but it shall be sufficient to describe 
the same in such manner as would sustain an indictment for stealing 
such instrument or other thing, supposing it to be the subject of 
larceny. 

7. In a prosecution for an offense committed upon or relating to 
or affecting real estate, or for stealing, embezzling, destroying, injur- 
ing, or fraudulently receiving or concealing any personal estate, it 
shall be sufficient to prove that when the offense was committed, the 
actual or constructive possession, or a general or-special property in 
the whole or any part of such estate, was in the person or com- 
munity alleged, in the indictment or other accusation, to be the 
owner thereof. 

8. Where an intent to injure, defraud, or cheat is required to con- 
stitute an offense, it shall be sufficient, in an indictment or accusa- 
tion therefor, to allege generally an intent to injure, defraud, or 
cheat, without naming the person intended to be injured, defrauded, 
or cheated, and it shall be sufficient, and not be deemed a variance, if 
there appear to be any intent to injure, defraud, or cheat the United 
States, or any state, or any county, corporation, officer, or person. 

- 9, All allegations, unnecessary to be proved, may be omitted in 
any indictment or other accusation. 

10. No indictment or other accusation shall be quashed or deemed 
invalid for omitting to set forth that it is upon the oaths of the 
jurors, or upon their oaths and affirmation; or for the insertion of the 
words “upon their oath,” instead of “upon their oaths;” or for not 
in terms alleging that the offense was committed “within the juris- 
diction of the court,’ when the averments show that the case is one 
of which the court has jurisdiction; or for the omission or misstate- 
ment of the title, occupation, estate, or degree of the accused, or of 
the name or place of his residence; or for omitting the words “with 
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force and arms,” or the statement of any particular kind of force and 

arms; or for omitting to state, or stating imperfectly, the time at 

which the offense was committed, when time is not of the essence of 

the offense; or for failing to allege the value of an instrument 

which caused death, or to allege that it was of no value; or for omit- 

ting to charge the offense to be “against the form of the statute,” or 
statutes; or for the omission or insertion of any other words of mere 

form or surplusage. Nor shall it be abated for any misnomer of the 
accused; but the court may, in case of misnomer appearing before 

or in the course of a trial, forthwith cause the indictment or accusa- 

tion to be amended according to the fact. š 

11. Judgment in any criminal case, after a verdict, shall not be Code Va., p. 832, 

arrested or reversed, upon any exception to the indictment or other {Va Cas. 1. 


accusation, if the offense be charged therein with sufficient certainty 2 alaan T 
for judgment to be given thereon, according to the very right of the rag rts 


case. 


Accused discharged of not tried in time; process, ete., after present- N 
ment, ete. 


. 12. A person in jail, on a criminal charge, shall be discharged from Code Van p. 832, 
imprisonment if he þe not indicted before the end of the second term ETA tt. 673. 
of the court, at which he is held to answer, unless it appear to the 8 Gratt 800, 661, 
court that material witnesses for the state have been enticed or kept ™ 
away, or are prevented from attendance by sickness or inevitable 
accident, and except also in the case provided for in the following 
section. - 
13. When a person in jail, on a charge of having committed an Code Ya. p.833, 
indictable offense, is not indicted by reason of his insanity at the 
time of committing the act, the grand jury Say tent fact to 
the court; whereupon the court may order him to be sent to the hos- 
pital for the insane of the state, or to be discharged. 
14. When an indictment or presentment is found or made, the Ta. 216, 
court shall: award process against the accused to answer the same, if 23, o 515, 
he be not in custody. Such: process, if the prosecution be for a a leigh ae 
felony, shall be a capias; if it be for a misdemeanor, for which im- °**8>"* 
prisonment may be imposed, it may be a capias or a summons, at the 
discretion of the court; in all other cases it shall be, in the first 
instance, a summons, but if a summons be returned executed, or: two 
be returned not found, and the defendant do not appear, the court 
may award a capias. 
15. The second section of chapter one hundred and twenty-four Code va, p. 833 
shall apply to process in criminal as well as in civil cases. And the #7 
court may, in the same case against the same person, award at the 
same time, or different times, several writs of summons or capias, 
directed to officers of different counties. An officer having a capias 
under which the accused is let to bail shall give him a certificate of 
the fact, which shall protect him against any other capias which may 
have been issued for the same offense. 
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16: The clerk of every court shall forward, by mail, all process 
issued for the state, directed to the officer of any county, other than 
his own, and pay the postage thereon, which, on being duly certified 
by the court, shall be paid out of the county treasury, , 

17. When process of arrest, in a criminal prosecution, is issued 
from a court during its session, either against a party accused or a 
witness, the officer to whom it is directed or delivered may execute 
it in any part of the state. g 

18. An officer who, under a capias from a court, arrests a person 
accused of an offense not bailable, or for which bail is not given, 
shall deliver the accused to such court, if sitting, or to the jailor 
theredf, who shall receive and imprison him. 

19. A person arrested on a capias, to answer or hear judgment on 
a presentment or indictment, for a misdemeanor (other than such as 
is mentioned in the first section of chapter one hundred and fifty- 
one), or on an attachment (other than an attachment to compel the 
performance of an order or decree in chancery), may be admitted 
to bail by the officer who arrests him ; the said officer taking a recog- 
nizance in such sum, not being less than two hundred dollars, as he, 
regarding the case and the estate of the accused, may deem sufficient 
to secure his appearance before the court from which the process 
issued, at the time required thereby. The officer shall return the 
recognizance to said court on or before the return day of such pro- 
cess. If he fail to make such return, he shall forfeit twenty dollars; 
and if he take insufficient bail, he shall be fined at the discretion of 
a jury. 

20. On any indictment or presentment, founded on any provision 
of chapter thirty-two, or one hundred and fifty-one, or for any statu- 
tory misdemeanor for which no imprisonment may be inflicted, pro- 
cess may be issued immediately, returnable forthwith. If the accused 
appear and plead to the charge, the trial shall proceed without delay. 
If, being summoned, he fail-‘to appear and plead, the court may ren- ` 
der judgment in the same manner as if he had confessed the charge 
in court; and if the offense be punishable by a fine not fixed by law, 
a jury shall be impaneled to assess the same. 

21. No exception shall be allowed for any defect or want of form 
in any presentment or indictment, founded on any provision of chap- 
ter thirty-two or one hundred and fifty-one, but the court shall give 
judgment thereon according to the very right of the case. 

22. In prosecutions for misdemeanors, in cases not embraced by 
the twentieth section, if a capias be returned not found, after a 
summons is returned executed, or if the accused was admitted to 
bail and make default, the court may either award a new capias, or 
proceed to trial in the same manner as if the accused had appeared 
and pleaded not guilty. 

23. There shall be no discontinuance of any criminal prosecution 
by reason of the failure of the court to award process, or to enter a 
continuance on the record. 
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24, Judgment of outlawry shall be rendered~by the circuit court Cote Van p. 5h, 
of the county in which the prosecution is, and may be reviewed, cor- 2 Va Cas, 241, 
rected, or reversed, on motion, or by writ of error coram nobis. ae 

25. When a person is outlawed, the same judgment, execution, and Code Va., p. 834, 
disabilities shall ensue and be ‘awarded as if he were convicted of the 6 Gratt. 669. 
offense with which he was charged. 

96, On any indictment or presentment against a corporation, if a Code Va., p, 834, 
summons be served according to the seventh section of chapter one 
hundred and twenty-four, and the defendant fail to appear, the court 
may proceed to trial and judgment without further process, as if the 
defendant had appeared and pleaded not guilty. And where, in any 
such case, publication of a copy of the process is required according 
to the said section, the expense of such publication may be certified l 
by the court to the auditor, and shall be paid out of the treasury of aes 
the state; but the same shall be taxed with other costs, and collected 
from the defendant, if judgment be for the state, and be vee into 
the treasury by the officer collecting the same. 


TRIAL AND ITS INCIDENTS. 


General provisions. 


27. A count for receiving stolen goods, or for embezzlement, may 
be joined with a count for larceny, in the same indictment; and a 
count for false swearing may be joined’ with a count for perjury, in 
the same indictment. 


CHAPTER CLIX. 


OF TRIAL AND 


BEC, 

1. When person indicted for felony to be tried, 
etc.; to be allowed counsel, etc. 

2. To be personally present during trial; what 
to be done if he refuse to plead; formal 
arraignment, etc., dispensed with. 

3. Jury in criminal cases, how made up; pris- 
one may strike eight names from panel, 


4, No ‘challange allowed the state except for 
cause; challenges to be tried by court. 

5, What opinion disqualifies a person to sit on 
jury in a capital case. 

6, Jury to be kept together ; expenses of, how 
aid, 

T. When court may cause a juror to be substi- 
tuted in place of one sworn; when court 
may discharge jury. 

8. Juryin case of persons charged jointly.~ 


ITS INCIDENTS. 


BEC, 


t Proceedings in case of person alleged or 
found to be insane. 


to 

17. 

18. Verdict of guilty in part, etc.; 
such case. 

19. What jury to find in case of murder; 
guilt be confessed, etc. 

to | os jury may find accused guilty of less 


Change of venue; proceedings thereon. 
judgment in 
if 


offense, etc.; effect thereof and proceed- 
ings thereon. 
A When one count good and others not. 
24. Verdict as to part of defendants, if jury dis- 
agree as to others. 
25. Within what time charge of felony must be 
tried, etc. 


When felony to be tried; presence, plea, and privilege of accused. 


1. When an indictment is found against a person for felony, in code Va., p. 935, 
the circuit court wherein he may be tried, the accused, if in custody, #* 
or if he appear according to his recognizance, shall, unless good 
cause be shown for a continuance, be tried at the same term. He 
shall be allowed counsel, if he desire it, to assist him in his defense; 
and a copy of the indictment, and of the list of jurors selected or 
summoned for his trial as provided in the third section of this chap- 
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Code Fa., p. 835, 
4,9 


2 Va. Cas. 111. 
5 Leigh 708. 

9 Gratt. 727. 
15 Gratt. 684. 


Code Ya., p. 886, 


i. 
10 Leigh 678. 
11 Leigh 657. 
~15 Gratt. 634. 
8 Gratt. 606. 
Code Fa., p. 836, 
8 


2 8. 
8 Gratt. 606. 


Code Va., p. 836, 
2 il. 


Id. 3 12. 

9 Leigh 613. 
7 Gratt. 662. 
12 Gratt. 707, 


Code Va., p. 837, 
¢ 14. 
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ter, shall be furnished him, without fee, upon his request, at any 
time before conviction. 

2. A person indicted for felony shall be personally present during 
the trial therefor. If he refuse to plead or answer, and do not con- 
fess his guilt, the còurt shall have the plea of not guilty entered, 
and the trial shall proceed as if the accused had put in that plea, 
and judgment upon the verdict in any such trial shall be entered 
up as in cases of misdemeanor. The formal arraignment of the 
prisoner, the proclamation by the sheriff, and the charge of the clerk 
to the jury, as heretofore practiced, shall hereafter be dispensed 
with. 

Of the jury. 

3. In a case of felony, twenty jurors shall be drawn from the list 
of those in attendance, for the trial of the accused. If a sufficient 
number of jurors for such panel cannot be procured in this way, the 
court shall erder others to be forthwith summoned and selected until 
a panel of twenty jurors, free from exception, be completed. The 
accused shall have no peremptory challenge, except that he may 
strike from the panel eight of the names thereon, and the jury for 
the trial shall be composed of those not so stricken off. If the 
accused fail to strike off eight, or a less number, of the names on 
said panel, the number not so stricken off by him shall be stricken 
off by the prosecuting attorney, so as to reduce the panel to twelve 
jurors. 

+, No challenge of a juror shall be allowed the state, except for 
cause, and all challenges shall be tried by the court in which they 
are made. 

5. A person whose opinions are such as to prevent him from con- 
victing any one of an offense punishable with death, shall not be 
allowed to serve as a juror on a trial for such offense. 

6. After a jury in a case of felony is impaneled and sworn, they 
shall be kept together and furnished with suitable board and lodg- 
ings by the sheriff or other officer until they agree upon a verdict or 
are discharged by the court. The expenses thereof shall be paid by 
the sheriff and deducted from the per diem allowance of the jurors. 

7. If a juror, after he is sworn, be unable, from any cause, to per- 
form his duty, the court may, in its discretion, cause another quali- 
fied juror to be sworn in his place. And in any criminal case the 
court may discharge the jury, when it appears that they cannot agree 
in a verdict, or that there is manifest necessity for such discharge. 


Persons charged jointly. 


8. Persons indicted of felony who elect to be tried jointly shall 
be allowed to strike from ‘the fpanel not more than eight there- 
of, and only such as all of them agree to strike from it. If they 
elect to be tried separately, the panel in the case of each shall be 
made up as provided in the third section. 


a 
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Insane persons. 


9. No person shall, while he is insane, be tried for a criminal Ia. 216. 
offense. 

10. If a circuit court, in which a person is indicted for a criminal ot ae 
offense, see reasonable ground to doubt his sanity at the time at 
which, but for such doubt, he would be tried, it shall suspend the 
trial until a jury inquire into the fact of such sanity. Such jury 
shall be impaneled at its bar. If the jury find the accused to be 
sane at the time of their verdict, they shall make no further in- 
quiry, and. the trial in chief shall proceed. If they find that he is 
insane, they shall inquire whether he was so at the time of the 
alleged offense. If they find that he was so at that time, the court 
may dismiss the prosecution, and either discharge him; or, to prevent’ 
his doing mischief, remand him to jail, and order him to be removed . 
thence to the hospital for the insane. If they find that he was not 
so, at that time, the court shall commit him to jail, or order him to 
be confined in said hospital, until he is so restored that he can be 
put upon his trial. 

11. If, after conviction and before sentence of any person, the Se Vas p. 887, 
court see reasonable ground to doubt his sanity, it may impanel a 
jury to inquire into the fact as to his sanity, and sentence him, or 
commit him to jail or to the hospital for the insane, according as the 
jury may find him to be sane or insane. | 

12. When the board of directors of the hospital for the insane 1a. 2109. 
shall give notice to the clerk of the court, in pursuance of the 
twenty-sixth section of chapter fifty-eight, such clerk shall issue a 
precept to the officer of said court, requiring him to bring the said 
prisoner from the hospital and commit him to jail. 

_ 18. When a prisoner is so brought from the hospital and com- 4.220. 
mitted to jail, or when it is found by the verdict of another jury 

that a prisoner, whose trial or sentence was suspended by reason of 

his being found to be insane, has been restored, if convicted he shall 

be sentenced, and if not, the court shall proceed to try him, as if no 

delay had occurred on account of his insanity. 

14. When a prisoner tried for an offense is acquitted by the jury, Ia. g 21. 
by reason of his being insane, the verdict shall state the fact; and 
thereupon the court may, if it deem him dangerous, order him to be 
committed to jail until he can be sent to the hospital for the insane. 


W hen venue changed. 


15. A circuit court may, on motion either of the accused, or of Ia. p. 838, 3 22. 
0 Gratt. 6 658. 
the prosecuting attorney, or without such motion, for good cause, 1 Va., Cas. 125, 
order the venue for the trial of a criminal case in such court to be 2 Ve Cas. 68, 69, 
changed to some other circuit court. irasi 669. 
16. When the venue is so changed, the court making the order Code Ya., p. 838, 
shall recognize the witnesses and the accused (if the offense be bail- 


able, and bail be given), to appear on some certain day before the 
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court to which the case is removed; if the offense be not bailable, 
or the bail required be not given, the court shall remand him to its 
own jail, and order its officer to remove him thence to the jail of the 
court to which the case is so removed, so that he shall be there 
before the day for the appearance of the witnesses. 

17. The clerk of the court that orders a change of venue shall 
certify copies of the recognizances aforesaid, and of the record of the 
case, to the clerk of the court to which the case is removed; and 
such court shall proceed with the case as if the prosecution had been 
originally therein, and for that purpose the certified copies aforesaid 
shall be sufficient. 


Of the verdict; when trial must be had. 


Code Va., p. 838, 18. If a person indicted of felony be by the jury acquitted of 
ó Leigh 627, 688 part and convicted of part of the offense charged, he shall be sen- 


14 Gratt. 687. 


tenced for such part as he is so convicted of, if the same be substan- 
tially charged-in the indictment, whether it be felony or~misde- 
meanor. i 


le a 19. If a person indicted of murder be found by the jury guilty 


Id. 2 29. 


Id, p. 889, 3 30. 


Id. 2 31. 


thereof, they shall in their verdict find whether he is guilty of mur- 
der in the first or second degree. If they find him guilty of murder. 
in the first degree, they may in their discretion further find that he 
be punished by confinement in the penitentiary. If such further 
finding be not added to their verdict, the accused shall be punished 
with death; but if added, he shall be punished by confinement in 
the penitentiary during his life,and no pardon shall be granted him, 
unless his innocence be established to the satisfaction of the governor. 
If the accused plead guilty of murder in the first degree, sentence of 
death, or confinement in the penitentiary for life, shall be pronounced 
upon him by the court, as may seem right, in the same manner and 
with like effect, as if he had been. found guilty by the verdict of a 
jury. g i 
20. On an indictment for felonious homicide, the: jury may find 
the accused not guilty of the felony, but guilty of involuntary man- 
slaughter. And on any indictment for maliciously shooting, stab- 
. bing, cutting, or wounding a person, or by any means causing him 
bodily injury, with intent to kill him, the jury may find the accused 
not guilty of the offense charged, but guilty of maliciously doing 
such act with intent to maim, disfigure or disable, or of unlawfully 
doing it, with intent to maim, disfigure, disable, or kill, such person. 
21. In a prosecution for grand larceny, if it be found that the 
thing stolen is of less value than twenty dollars, the jury may find 
the accused guilty of petit larceny, except in cases where it is other- 
wise provided; and in a prosecution for petit larceny, though the 
thing stolen be of the value of twenty dollars or more, the jury may 
find the accused guilty; and in either case, he shall be sentenced for 
petit larceny. ` , ; 
22. On an indictment for felony, the jury may find the accused not 
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a 


guilty of the felony, but guilty of an attempt to commit such felony ; 
and a general verdict of not guilty upon such indictment shall be a 
bar to a subsequent prosecution for an attempt to commit such felony. 
23. Where there are several counts in an indictment, and a gen- 14.233. 
9 Leigh 627. 
eral verdict of guilty is found, judgment shall be entered against the 11 Leigh 648. 


accused, if any count be good, though others be faulty. But on the 9 Grait, 138. 
trial the court may, on the motion of the accused, instruct the jury 
to disregard any count that is faulty. : 

24, Where two or more persons are charged and tried jointly, the Codo Va, p. 839, 
jury may render a verdict as to any of them as to whom they may 
agree; whereupon judgment shall be entered according to the ver- 
dict; and as to the others the case shall be tried by another jury. 

25. Every person charged with felony, and remanded to a circuit Ia. 85. 
court for trial, shall be forever discharged from prosecution for the 1 Bob. Yel. 
offense, if there be three regular terms of such court, after the indict- 
ment is found against him, without a trial, unless the failure to try 
him was caused by his insanity; or by the witnesses for the state 
being enticed or kept away, or prevented from attending by sickness 
or inevitable accident; or by a continuance granted on the motion 
of the accused; or by reason of his escaping from jail, or failing to 
appear according to his recognizance, or of the inability of the jury 


to agree in their verdict. 


CHAPTER CLX. 


OF EXCEPTIONS; EXECUTION OF JUDGMENT ; WRIT OF ERROR. 


SEC. SEC. 
1. When bill of exceptions may be taken. 13. Clerk to transmit to the superintendent of the 
2. How execution of sentence suspended, penitentiary copies of indictment, convic- 
; tion, and sentence. 
P How writ of error awarded. T Guards to assist sheriff, etc.; number of, 
6. Writ operates as a stay of proceedings. 16. and how provided. > 


17. Officer and guards privileged from arrest, etc. 


7. Judgment on writ of error. 
| 18. Sentence of confinement ın jail till fine and 


8 
to } Execution of sentence. costs be paid, etc. 


1. A party in a criminal case or proceeding for contempt, for Code Va., p. 840, 
whom a writ of error lies to a higher court, may except to an opin- $ Va, Cas. 158, 
ion-of the court, and tender a bill of exceptions, which, Gf the 
truth of the case be fairly stated therein), the judge shall ièn ; and 
it shall be part of the record. 

2. If a person, sentenced by a circuit court to death or confine- Code Va. p, 840, 
ment in the penitentiary, ask for time to apply for a writ of error, 
the said court shall postpone the execution of its sentence until a 
` reasonable time beyond the first day of the next term of the supreme 
court of appeals, not exceeding thirty days after that day. In any 
other criminal case, wherein judgment is given by a circuit court, 
and in any case of judgment for a contempt, to which a writ of error 
lies, the court giving such judgment may postpone the execution 
thereof for such time and on such terms as it deems proper. 


91 


122 


Wda¢3. 7 

1 Va. Cas. 125, 
7, 163. 

2 Va. Cas 

10 Gratt. 7 rie 


Code Ya. p. 840, 


EXECUTION OF SENTENCE. [Cu. 160. 


3. A-writ of error shall lie in a criminal case, to the judgment of 
a circuit court, from the supreme court of appeals. It shall lie in 
any case for the accused, and if the case be for the violation of a ` 
law relating to the revenue, it shall lie also for the state. 

4. To the judgment of a circuit court, for a contempt of court, 
other than for the non-performance of, or disobedience to, a judg- 
ment, decree, or order, a writ of error shall lie from the supreme 


- court of appeals. 


Td, 25. 


Td. 2 6. 
2 Va. Cas, 80. 


Code Ya., p. 841, 
7 


2 Va, Cas. 122. 
4 Leigh 669. 

1 Rob. 676-7. 
5 Gratt. 663 


Code Va., pe 841, 
38. 


Ta. 39. 


Td. 2 10. 


Ta. 211, 


Td. 2 12. 


5. In the vacation of the supreme court of appeals, a writ of error 
may be awarded by any judge thereof. 

6. A writ of error, awarded under this chapter to any judgment, 
shall operate as a stay of proceedings in the case, until the decision 
of the court of appeals therein. 

7. The court from which a writ of error lies shall affirm the judg- 
ment, if there be no error therein, and reverse the same, in whole or 
in part, if erroneous, and enter such judgment as the court whose 
error is sought to be corrected ought to have entered, or remand the 
cause and direct a new trial; affirming in those cases watts the court 


is equally divided. 
Execution of sentence. 


8. Sentence of death, except for insurrection or rebellion, shall 
not be executed sooner than thirty days after the sentence is pro- 
nounced. 

9. The clerk of the court pronouncing such sentence shall, as soon 
as may be, after sentence, deliver a certified copy thereof to the 
proper officer of said court, who shall cause the sentence to be exe- 
cuted. Under such sentence, death shall be inflicted by hanging 
the convict by the neck until he is dead. 

10. Whenever sentence of death is to be executed, if the convict 
under such sentence be in jail, around or adjoining which there.is a 
yard of sufficient size enclosed by a wall, such sentence shall be exe- 
cuted within such enclosed yard, unless the court by which such 
sentence was pronounced direct otherwise. At the execution, there 
shall be present, besides thg officers of said court, such other officers, 
and such guard and-assistants as the officer executing the sentence 
shall see fit. He shall request the presence of the prosecuting attor- 
ney in said court, the clerk thereof, and twelve respectable citizens, 
including a physician or surgeon; and he shall permit the presence 
of the counsel of the convict, and such ministers of the gospel as he 
shall desire, and such of the convict’s relations as the officer shall 
deem prudent. 

11. The officer executing a sentence of death shall certify the fact 
to the clerk of the court, who shall file the certificate with the papers 
in the case. 

12. Every person sad to confinement in the penitentiary 
shall, as soon as may be, be delivered at the penitentiary by the 
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proper officer of the court pronouncing such sentence. If he fail to 
make such delivery within a reasonable time, he shall forfeit one 
‘hundred dollars. It shall be lawful for the auditor to allow officers 
conveying persons to the jail or penitentiary the necessary expenses 
of the prisoner or convict. 
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13. The clerk of-a court in which a person is sentenced to the peni- 14. 213. 


tentiary shall forthwith transmit to the superintendent thereof a copy 
of the indictment, conviction, and sentence. If he fail to do so, he 
shall forfeit one hundred dollars. 


14. The officer who is required to convey a prisoner to the peni- Ia.214. 


tentiary, or to any other place, may, if he deem it necessary for his 
safe conveyance, summon one person, but not more than one, as a 
guard to each prisoner, except as follows: 


15. Where the court or judge by whose EN or order a pris- Id. 215. 


oner is to be removed shall think a stronger guard proper, and order 
it, as many as may be so ordered shall be summoned by the officer. 


16. If, on the way to the penitentiary or other place, in conse- Ia, p.842, 216. 


quence of an attempt to rescue the prisoner, made or reasonably ap- 
prehended, or in consequence of any other unforeseen danger, the 
officer is satisfied that a stronger guard than was before summoned 
is necessary, he may summoh such additional guard as is necessary. 


17. The officer and guard, while conveying a prisoner to the peni- Is, 217. 


tentiary or other place, and returning therefrom, shall be privileged 
from arrest, except for felony and breach of the peace, allowing one 
day for every twenty miles. 

18. If a person who is sentenced to be confined in jail a certain 1 
term, and afterwards until he pay a fine and the costs of the prosecu- 
tion, fail to pay such fine and costs before the end of said term, he 
shall continue in confinement until the same be paid or his discharge 
ordered by the court; ,the additional confinement not to exceed six 
months from the end of said term. 


C CHAPTER CLXI. 


OF TAXATION AND ALLOWANCE OF COSTS. 


SE SEC, 
1 Guards for jail; allowance for; how made | 7. Compensation of sheriff in certain cases. 
2. and paid. 8.) By whom and how certificate of allowance 


3. Court may appoint a physician to jail, and | 9. to be made. 
make an allowance therefor; clothing for | 10. Whole costs of prosecution to be certified, 


destitute prisoners. 11. and execution to be issued therefor. 
4, Pay of witnesses for the state. 12, Claims not presented in due time disallowed. 
5.) How witnesses for the state are paid when | 13. Fees of prosecuting attorney not to be paid 
6. there is a prosecutor, etc.; when not. out of state treasury, etc. 


d. 318. 


8 Gratt. 702, 707. 


1. When ordered by the court to do so, or it is in his own opinion Code Va., p. 842, ” 


-necessary for the safe keeping of a prisoner, under charge of or sen- 
tence for crime, the jailor shall summon a sufficient guard, and the 
circuit court of the county in which the jail is may allow therefor 
so much as it deems proper, not exceeding one dollar a day for each 
man. - 


124 


Td. 32. 


Id, p. 848, 3 8. 


Id. 3 4. 


Id. 25. 
1 Gratt. 556. 
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2. The said circuit court, before certifying any allowance, shall 
inquire into the condition of the jail; if it appear that a guard was 
necessary because of the insecurity of the jail, it shall order the 
allowance to be certified to the board of supervisors, and it shall be 
chargeable to the county. Butif otherwise, and the guard was neces- 
sary, the allowance shall be certified for payment out of the treastiry. 

3. A court may appoint a physician, to attend prisoners in its jail, 
and make him a reasonable allowance. . It may also, when a person 
in its jail, charged with or convicted of an offense, is unable to pro- 
vide himself with sufficient clothing, direct the jailor to provide him 
clothing, and allow therefor not exceeding twenty dollars in one 
year. Allowances under this section, on being certified by such 
court, shall be paid out of the treasury. 

4, The fortieth, forty-first, and forty-second sections of chapter 

one hundred and thirty shall apply to a person attending as a wit- 
ness under a recognizance or summons in a criminal case, as well as 
to a person attending under a summons in a civil case, except that 
in a criminal case, a person residing out of this state, who attends a 
court therein as a witness, shall be allowed by said court a proper 
compensation for attendance and travel to and from the place of his 
abode; the amount of the same to be fixed by the said court. 
- 5. The sum to which a witness is entitled who attends for the 
state, and any other legal charges incurred in a case wherein there 
is a prosecutor, shall be paid by such prosecutor as if he were 
plaintiff in the case, unless there be a judgment against the defen- 
dant, in which case the same shall be taxed in the costs, and paid to 
the persons entitled thereto, by the sheriff or other officer who may 
receive the same. 


iene: p.343, 6. Payment shall not be made out of the treasury, to a witness 
6 


. # 


Id, 37. 


Id. ĝ 8. 


attending for the state in any prosecution for a misdemeanor, but the 
‘fees of witnesses in such cases, if not collected from the defendant 
or prosecutor, shall be audited by the board of supervisors, and paid 
out of the county treasury. 

7. A sheriff or other officer, for traveling out of his county to xe- 
cute process in a case of felony, and doing any act in the service 
thereof, for which no other compensation is provided, shall receive 
therefor, out of the treasury, such compensation as the court from 
which the process issued may certify to be reasonable. When in 
such case an officer renders-any service for which no specific compen- 
sation is provided, the circuit court of the county in which the case 
may be may allow therefor what it deems reasonable, and such 
allowance shall be paid out of the treasury. 

8. The certificate required by the thirty-sixth section of chapter 
one hundred and thirty-seven shall be made by the court in which 
the prosecution is, or to which the justice certifies, as hereinafter 
mentioned. Any other expense incident to a proceeding in a crimi- 
nal case, which is payable out of the treasury, otherwise than under 
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the preceding section, shall be certified by such court unless other- 
wise provided. With the certificate of allowance, there shall þe 
transmitted to the auditor the vouchers on which it is made. 

9. The entry of such certificate shall state how much thereof is on I4. p.844, 9. 
account of each person prosecuted. 

10. A justice before whom there is any proceeding in a criminal 14.2 10. 
case, preliminary to prosecution in a circuit court, shall certify to 
the clerk of such court all the expenses incident to such proceeding, 
which are payable out of the treasury. 

11. In every criminal case, the clerk of the court in which the 14.311. 

10 Gratt. 694, 

accused is convicted shall, as soon as may be, make up a statement 
of all the expenses incident to the prosecution, including such as are 
certified under the preceding section; and execution for the amount 
of such expenses shall be issued and proceeded with, and chapter 
thivty-six shall apply thereto, in like manner as if, on the day of 
completing said statement, there was judgment in such court, in 
ffvor of the state, against the accused for the said amount as a fine. 

12. If, by reason of the-failure of a person to present his claim in Codo Va., p. 844, 
due time, a sum be not included in such execution, which would 
have been included, if so presented, such ‘claim, unless there be good 
cause for the failure, shall be disallowed. 

13. No fee to any prosecuting attorney shall be payable out of the ra. 13. 
treasury, unless it be expressly provided. And in no case shall PE 
there be a judgment against the state for costs. 


CHAPTER CLXIL 


CRIMINAL PROCEEDINGS GENERALLY. 


SEC- SEC. 

1. Summons for witnesses may be issued by | 7. Where default recorded, and process thereon. 
prosecuting attorney; attendance, how | 8. Surety discharged on payment into court. 
compelled, etc. 9. How penalty remitted in whole or-in part. 

2.) When and ho recognizances taken; their | 10. Defect in form of recognizance, etc. not re- 


3. condition, garded. 
4, Recognizance for insane person, minor, or | 11. Surety may take and sur render principal. 
married woman. 12. Proceedings before court, etc., to peo sur- 


5. Person not giving recognizance committed ; | render made. 


when discharged. 
6. Recougnizance taken out of court, where to | 14. .} Hines on. jurors, ‘witnesses, and others, ote, 


be sent, ete. 
1. In a criminal case, a summons for a witness may be issued by Code Va., p. 845, 

the prosecuting attorney. The twenty-fifth, twenty-sixth, twenty- < 

seventh, twenty-eighth, and twenty-ninth sections of chapter one 

hundred and thirty shall, in other respects, apply to a criminal as 

well as a civil case, except that a witness in a criminal case shall be 

obliged to attend, and may be proceeded against for failing so to do, 

although there may not previously have been any payment, or tender 

to him, of anything for attendance, mileage, or tolls. 


Td. 25, 


Td. 26. 


14,27. 


Id. p. 846, 2 8. 
2 Va. Cas. 351, 
14 Gratt. 318. 
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Of recognizances, 


2. A court or judge letting any person to bail shall require a 
recognizance to be given. 

- 8. Recognizances in criminal cases shall be payable to the State 
of West Virginia. Every such recognizance shall be in such sum 
and with such surety as the court or officer requiring it may direct; 
and if it be of a witness, it may be with or without surety, as shall 
be deemed proper by the court or officer taking it. The condition, 
when it is taken of a person charged with a criminal offense, shall 
be, that he appear before the court, judge, or justice, before whom 
the proceedings on such charge will be, at such time as may be pre- 
scribed by the court or officer taking it, to answer for the offense 
with which such person is charged; and when it is taken of a wit- 
ness, in a case against such person, shall be, that he so appear to 
give evidence on such charge; and in either case, shall be that the 
person or witness shall not depart thence without the leave of said 
court, judge, or justice; when taken for any other purpose than to 
appear so to answer or give evidence, it shall be with condition that 
the person of whom it is taken shall keep the peace and be of good 
behavior for such time, not exceeding one year, as the court or officer 
requiring it may direct; and if such court or officer direct, it may, 
when taken of a person so charged, be with condition for so keeping 
the peace and being of good behavior, in addition to the other con- 
dition of his recognizance. 

A, A recognizance which would be taken of a person but for his 
or her being insane, or a married woman, or minor, may be taken of 
another person, and without further surety, if such other person be 
deemed sufficient. 

5. A person not giving, and for whom no other person gives, a 
recognizance required, shall be committed to jail. He shall be dis- 
charged therefrom when such recognizance is given before the court 
or justice; or if it be to appear and give evidence, when such evi- 
dence is given; or if it be to keep the peace and be of good behavior, 
when the period for which it was required has elapsed; or in any 
case, when the discharge of such person is directed by the court in 
whose jail he is. 

6. A person taking a recognizance, out of court, shall forthwith 
transmit it to the clerk of the court for appearance before which it 
is taken, or if it be not for appearance before a court, to the clerk 
of the circuit court of the county in which it is taken; and it shall 
remain filed in the clerk’s office. 

7. When a person, under recognizance in a criminal case, either 
as a party or witness, fails to perform the condition thereof, if it be 
to appear before a court, his default shall be recorded therein, The 
process on every recognizance shall be issued from the court before 
which the appearance was to be, or, if it be not for such appearance, 
from the court in which it is taken, or (when taken out of court) in 
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whose office the recognizance remains filed; and in a proceeding in 
one'court on a recognizance entered in another, a copy thereof shall 
be evidence in like manner as the original would -have been, if 
entered in the court where the proceeding is. This and the pre- 
ceding section shall not apply to recognizances taken under the two 
hundred and twenty-fifth section of chapter fifty. 
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8. A surety in a recognizance may, after default, pay into the Code Va, p. 846, 


court from which process has issued or may issue thereon, or to the 
justice apthorized to give judgment thereon under the two hundred 
and twenty- -fifth section of chapter fifty, the amount for which he is 
bound, with such costs as the court or justice may direct, and be 
thereupon discharged. . 


9. When, in an action or scire facias on a recognizance, the IA 210 : 


penalty is adjudged to be forfeited, the court may, on application. of 14 Gratt, 698. 


a defendant, remit the penalty, or any part of it, and render judg- 
ment on such terms and conditions as it deems reasonable. 


10. No action or judgment on a recognizance shall be defeated or Code Va., p. 846, 
arrested by reason of any defect in the form of the recognizance, if $ Gratt, 82, 214. 


it appear to have been taken by a court or officer authorized to take 
it, and be substantially sufficient. 


11. A surety in a recognizance may at any time take his principal o Code Van p. 846, 


and surrender him to the court or judge before whom the recogni- 
zance was taken, or if it was taken by a court which is not in session, 
or by a justice, to the judge-of said court, or a justice of the county 
in which it was taken; whereupon said surety shall be discharged 
from liability for any act of the principal subsequent thereto. 


12. If the surrender be before a judge or justice, he shall give the Id. ¿ 18. 


surety a certificate thereof, and the accused may be let to bail anew 
for the residue of the term, or to appear as before required ; and on 


failure so to recognize, shall be committed to jail as in other cases _ 
of failure to give bail. If the surrender be to the court, it shall’ > 


take such order as it deems best. 


Fines on jurors, witnesses, and others. 


13. The name of any person summoned by an officer, and failing Ia. 214, 


to attend as a juror upon an inquest out of court, shall be returned 
by such officer to the next term of the circuit court of such officer’s 
county. Such court shall fine such person, unless he have a reason- 
able excuse for his failure, ten dollars. 


14. No court shall impose a fine upon a juror, witness, or other 142%. sag 


person, for disobedience of its process or any contempt, unless he 
either be present in court at the time, or shall have been served with 
a rule of the court, returnable to a certain time, requiring him to 
show cause why the fine should not be imposed, and shall have failed 
to appear and show cause. 


~ 


728 PENITENTIARY. - (Ca. 163. 


CHAPTER CLXIIL 
OF THE PENITENTIARY. 


ls SEC. 
1. Penitentiary at Moundsville ; real estate pur- | 11. Clerk. 
chased for site thereof, etc. 2 2. Surgeon; his appointment and duties. 


2 3 
A Directors; their appointment and duties, re Committee of convict’s estate; his appoint- 


7 20 ment, bond, power, rights, and duties. 
8. The superintendent; his appointment, na, o1 g 
Q. compensation, and duties. to ‘General provisions. 

10. Guards. 26. 


Code Va., p. 850, 1. The lot of ground situated near Moundsville, in the county of 

Goer 1866, p. Marshall, containing about ten acres, heretofore selected by the board 

77, ch 4,23 of public works as a site for the penitentiary of the state, under an 
act of the legislature passed February nineteenth, eighteen hundred 
and sixty-six, shall be and+remain the property of the state, for the 
use of the said penitentiary now building thereon. 


Directors; their appointment and duties. 


Td. 22. 2. There shall be a board of directors of the penitentiary, consist- 

3 Os ing of five persons, appointed biennially by the board of public 

- works, on the first Monday in January, or as soon thereafter as prac- 
ticable. Their term of office shall be two years from and after the 
fourth of March succeeding their appointment, and they shall each 
be allowed, as compensation for their services, a sum to.be fixed by 
the board of public works, not to exceed three dollars for each day 
necessarily employed, and all necessary traveling expenses; and 
vacancies in the board shall be filled as they occur, by the board of 
public works; provided, that one only of said directors shall be a 
resident of the county of Marshall. The present board shall con- 
tinue in office until the fourth of March, eighteen hundred and sixty- 
nine, and until their successors shall have qualified. 

3. The board of directors shall proceed with the work of inclosing 
said lot of ground, and erecting thereon the necessary buildings for 
the penitentiary. They may order that the convicts be placed at 
work thereon, under the charge of the superintendent, and that such 
workmen as may be needed be employed to prosecute such work. 

Cas Vacs 78 4, ‘The board of directors shall have general control of the peni- 
62, ch, 53,  tentiary, and of the ground on which it is situated. They shall direct 
all needed improvements and repairs, and all manufacturing opera- 
tions carried on therein, and shall make such rules and regulations 
as they deem best as to the treatment of the convicts, their diet, 
clothing, social intercourse, the kind and amount of labor required 
each day, the trades and mechanic arts to be taught, the manner and 
duration of solitary confinement, and the times and conditions when 
and on which persons may visit the interior of the buildings. Printed 
rules prescribed by the board for the preservation of the property 


belonging to the state, and used at the penitentiary, and for the gov- 
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ernment and punishment of the convicts, shall be kept posted up in 
at least six conspicuous places. The board shall fix the compensa- 
tion of the officers appointed by them, and of the guards, and shall 
have discretionary power as to the removal of said omea and 
` guards. i 
5. A majority of the board shall” be a quorum for the transaction cages 
of business. 
6. The board of directors shall anai after the first day of ta. p. 855, 2 34. 
January, and before the meeting of the legislature, make full report 
to the governor of their proceedings during the preceding year, show- 
ing the condition of the penitentiary, financially and otherwise, the 
rules adopted and in force for the government of the convicts, and 
how they have been enforced and with what effect, the condition of 
the health of the prisoners, the deaths during the year, with any other 
information deemed pertinent or valuable; which report shall, by the 
governor, be laid before the legislature. 


The superintendent. 


7. The board of public works shall, on the fifteenth day of April code Va., ch. 213, 

in the year eighteen hundred and sixty-nine, and every two years oe ch. 
thereafter, appoint a superintendent of the penitentiary at Mounds- re p 1869, p. 
ville, whose term of service shall begin on the first day of May next W ™™ 
after his appointment, and who shall be its chief executive officer, 
and have charge of its internal police and management, and provide 
for feeding, clothing, working, and taking care of the convicts, pre- 
pare drawings, and superintend the erection of the buildings and 
outer walls of said penitentiary, subject to the control of the board 
of directors. The superintendent shall receive as an annual salary 
not to exceed fifteen hundred dollars, at the discretion of the board 
of directors, and shall give bond, with one or more sufficient sureties, 
“in the penalty of ten thousand dollars, conditioned for the faithful 
performance of his duties. He shall submit to the board, from time 
to time, a list of material needed at the penitentiary, make purchases 
of materials at their direction, and may, during the recess of the 
board, make purchases subject to their approval. He shall also have 
the custody of the public property at the penitentiary, and:may, in 
the name of the state, take all necessary legal measures to enforce 
and protect the rights of the state in and to such property. The 
legislature when in session, and the board of public works when the 
legislature is not in session, may remove the superintendent, and said 
board may fill any vacancy that may occur in the office of superin- 
tendent. 

8. The superintendent shall receive and ‘take charge of the goods code Va., p. 856, 
and articles manufactured at the penitentiary, and sell and dispose é Brg Di 
of the same under the direction of the board of directors, and shall 
account for the same, or the proceeds thereof, at least quarterly dur- 
ing his continuance in office. All moneys not accounted for by him, 

92 i 
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Code Va., p. 856, 
2 39. 


Id. p. 857, 349. 


a 
Id. p. 855, 2 35. 


Id. p. 853, 2 25, 
26. 


Id. p. 854, 2 27. 


Id, p. S51, 2 6. 
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or appearing to be due from him, upon settlement, shall be paid by 
him as the board of directors shail direct, and may be recovered as 
taxes collected are recovered from sheriffs. At the end of each year 
he shall render to the board a detailed statement of his transactions 
for such year, in such manner as may be required, and such state- 
ment, when ascertained to be correct, shall be included in the annual 
report, and be entered in the journal of the board. 

9. With the approval of the board of directors, the superintendent 
may appoint an assistant, who shall take the oaths prescribed for 
public officers, and whose duty it shall be to assist the superintendent 
in the discharge of his duties, as he may prescribe, and to act in his 
place during his absence. 

Guards. 

` 10. The board of directors shall authorize the employment of suff- 
cient guards to preserve order among the convicts, and prevent their 
escape, which guards shall be under the control of the superintend- 
ent. An interior guard, consisting of‘not less than two persons, shall 
also be appointed by the board, and shall be under like control. It 
shall be lawful for any officer or guard of the penitentiary to carry 
sufficient weapons to prevent escapes, suppress rebellion, and for self 
defense, and to use the same for such purposes against the prisoners. 


Clerk. 


11. A clerk of the penitentiary, when necessary, may be appointed 
by the board of directors, at a salary not to exceed six hundred dol- 
lars per annum. He shall keep the journal of the board, together 
with regular books of account, exhibiting the proper receipts and 
disbursements of the institution. He shall-also attend the peniten- 
tiary daily, see that the entries in the ward and delivery books are 
correctly made, assist the superintendent in the preparation of his 
report, and generally shall perform such duties as may be required 
by order of the board. 

Surgeon. 

12. A surgeon for the penitentiary shall be appointed by the board 
of directors. It shall be his duty to render all needed surgical and 
medical aid to the convicts, and for that purpose to visit the peniten- 
tiary once a day, or oftener if necessary. Upon his recommendation 
the superintendent may change the diet, or allow extra diet, so as to 
adapt it to the condition of the prisoners, or any of them. 

13. A room in or adjoining the penitentiary shall be set apart for 
a hospital, in which sick convicts shall be kept. A record shall be 
kept of each convict placed therein, and of the time when he goes in, 
and when he comes out of it; and the surgeon shall make to the 
board of directors, monthly, a report showing the health of the con- 
victs, the number of deaths, and the disease of each person. 


~- 


Committee of convicts estate. 


14. When a person is sentenced to confinement in the penitentiary 
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for more than a year, the estate of such convict, if he have any, both 
real and personal, shall, on the motion of any party interested, be 
committed, by the recorder of the county in which his estate or some 
part thereof may be, to a person selected by such recorder, who, after 
giving bond before the said recorder in such penalty as he may pre- 
scribe, shall have charge of said estate until such convict is dis- 
charged from confinement. i 

15. Such committee may sue and be sued, in respect to debts due 14.27. 
to or by such convict and any other of the convict’s estate, and shall 
have the privilege of an administrator, as to the right of retaining 
for his own debt. ` 

16. He shall allow (subject to the claims of creditors) a sufficient 1d. p. 852,2 8, 
maintenance out of the convict’s estate for his wife and family, if 
any; the wife to be entitled, as long as he is confined, to the profits 
of such ‘portion of his estate as she would have if he had died 
intestate. : 

17. The committee shall render accounts of his trust, and may be 14.29. 
made to account therefor, shall be entitled to compensation for his 
services, and may forfeit his right thereto in the same manner as if 
he were an administrator or guardian. 

18. Every such committee shall deliver such estate as he may be Ia, 210. 
liable for at that time, to the convict on his discharge, or to his heirs, 
devisees, or personal representatives on his death. 

19. If the person so appointed refuse the trust, or fail to give bond 1a, 311. 
as aforesaid, the recorder, on like motion, shall commit the estate to 
the sheriff of the county, who shall be the committee, and he and 
the sureties in his official bond, bound for the faithful performance 
of his trust. 

20. The real estate of such convict shall be sold when necessary ia. 212. 
for the payment of his debts, in the same manner as the real estate 
of an insane person in the hands of a committee. 


General provisions. 


21. Annually the condition of the penitentiary shall be examined Ia. p. 851, 23. 
and reported upon by a joint committee of the legislature. 
22. An investigation may be ordered at any time by the board of Ia, p. s54, 239, 
public works as to a matter concerning the penitentiary, or the con-' 
duct of persons connected therewith; whereupon the clerk of the 
board of directors, by order of the directors, may issue a summons, 
directed to the sheriff of Marshall county, commanding him to sum- 
mon such witnesses as may be named, to appear at a specified time 
and place, and may administer all necessary oaths. The board of 
directors shall have the powers given a court by the twenty-seventh 
and twenty-eighth sections of chapter one hundred and thirty. The 
sum to which a witness is entitled shall be paid out of the funds of 
the institution. 
23. If any convict escape from the penitentiary, or from the cus- Td, p. 857, ĝ 62, 
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tody of the superintendent, he may offer a reward for the apprehen- 
sion and re-delivery of such convict, not exceeding five hundred 
dollars, one half thereof to be paid by the institution, and the other 
half by the superintendent, his assistant, and the guard who may or 
should be on duty at the time of the escape, in proportion to the 
amount of their salaries. None of said officers shall receive any 
portion of such reward, unless authorized by the board of directors. 

24, The clerk of the penitentiary shall file and preserve the record 
of the indictment and conviction of each convict, and keep a register 


~ describing him, the term of his confinement, for what offense, and 


Id. p. 858, 2 24. 


é 


Code Ya., p. 858, 


él. 
2 Va. Cas. 467, 
a 


when received into the institution. 

25. The board of directors, in their discretion, may allow a convict 
ten cents per hour for all work done over and above the amount re- 
quired of each convict, and on his discharge not exceeding thirty dol- 
lars, and if he need it, asuit of coarse clothing. All convicts sentenced 
to the penitentiary for a term of two years or more, and not for life, who 
may faithfully comply with all the rules and regulations of the peni- 
tentiary during the whole of his or her confinement, shall be entitled 
to a diminution of time from such sentence, of five days per month 
of confinement; and for the purpose of ascertaining such facts, it 
shall be the duty of the superintendent to keep a record of all infrac- 
tions of such rules, and to make an annual report of the same to the 
board of directors, who shall cause the same to be inserted in their | 
annual report to the governor. 

26. The board of directors, under such regulations as they may 
prescribe, shall make arrangements with the clergy of the vicinity 
to officiate as chaplain to the penitentiary, at an annual cost not to 
exceed two hundred dollars. 


CHAPTER CLXIV. 


OF CRIMES BY CONVICTS. 


SEC. SEC. 


1.) Convicts in penitentiary, or in custody of cution, nor sentenced to further imprison- 
its officers, guilty of specific offenses, or ment, etc. 

2. conspiring to commit them. 5. When canvict to be punished as if he had 

3, Punishment of said offenses. been discharged before committing offense. 


4. Convict not to be discharged pending prose- 


1. A convict confined in the penitentiary, or in custody of an 
officer thereof, shall be deemed guilty of a felony if he shall kill, 
wound, or inflict other bodily injury upon an officer or guard of the 
penitentiary ; or shall escape from the penitentiary or such custody ; 
or shall break, cut, or injure any building, fixture, or fastening of 
the penitentiary, or any part thereof, for the purpose of escaping or 
aiding any other convict to escape therefrom, or rendering the peni- 
tentiary less secure as a place of confinement; or shall make, pro- 
cure, secrete, or have in his possession any instrument, tool, or other 
thing for the said purpose, or with intent to kill, wound, or inflict 
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bodily injury as aforesaid; or shall resist the lawful authority of an 
officer or guard of the penitentiary for the said purpose, or with such 
intent. 

2. Any three or more convicts so confined, or in such custody, who Code Va., p. 859, 
shall conspire together to commit any offense mentioned in the pre- * ` 
ceding section, shall each be deemed guilty of felony. 

3. A convict guilty of such killing as is mentioned in the first Ia. 23. 
section, or of any act therein mentioned, from which death ensues to 
such officer or guard, shall be punished with death, notwithstanding 
anything contained in chapters one hundred and forty-four and one 
hundred and fifty-nine of this act. For any other offense mentioned in 
either of the two preceding sections, a convict, unless he be under 
a sentence of confinement for life, shall be confined in the peniten- 
tiary not less than one nor more than five years after the end of 
the term for which he shall then be subject to confinement, and, 
whether he be under such sentence for life or not, he shall be kept 
in solitary confinement, for such portion of the time of his confine- 
ment in the penitentiary as may be fixed by the jury, not being 
more than one-half nor less than one-twelfth part of the time that 
he may be confined therein, after being sentenced under this chap- 
ter; which solitary confinement may commence immediately on his 
being so sentenced, but shall not exceed a month at any one time. 

4, A person prosecuted for an offense under this chapter shall not ra.g 4. 
be discharged from the penitentiary while such prosecution is pend- 
ing. And a person convicted of such offense shall not, by reason 
thereof, be sentenced under the vent it or twenty-sixth section 
of chapter one hundred and fifty-two, except as follows: 

5. If a convict in the penitentiary shall commit any felony, other ra, 45. 
than is provided for in the first three sections of this chapter, which 
is punishable by confinement therein or with death, he shall suffer 
the same punishment as if he had been discharged before com- 
mitting it. 


CHAPTER CLXY. — 


OF PROCEEDINGS IN CRIMINAL CASES AGAINST CONVICTS. 


SEC. 
l. Criminal proceedings against convicts; where 
to be had. 
2. When convict before sentenced, ete., to be 
reported to circuit court of Marshall county. | 9. Who competent witnesses; proceedings in 
other respects. 


&. Offenses committed in penitentiary, how 
g charged and tried. 


SA 09 


. \How fact triedand convict sentenced. i 


1. All criminal proceedings against. convicts in the penitentiary Code Va., p. 859, 
shall be in the circuit court of the county of Marshall. che 2 Go 

2. When a prisoner convicted of an offense, and sentenced to con- ra.g2. 
finement therefor in the penitentiary, is received therein, if he was 
before sentenced to a like punishment, and the record of his convic- 
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tion does-not show that he has been sentenced under the twenty-fifth 
or twenty-sixth section of chapter one hundred and fifty-two, the 
superintendent of the penitentary shall give information thereof, 
without delay, to the said circuit court of the county of Marshall, 
whether it be alleged or not in the indictment on which he was so 
convicted, that he had been before sentenced to a like punishment. 

3. The said court shall cause the convict to be brought before it, 
and upon an information filed, setting forth the several records of 
conviction, and alleging the identity of the prisoner with the person 
named in each, shall require the convict named to say whether he is 
the same person or not. 

4, If he say he is not, or remain silent, his plea, or the fact of his 
silence, shall ‘be entered fof record, and a jury shall be impaneled 
to inquire whether the convict is the same person mentioned in the 
several records. 

5. If the jury find that he is not the same person, he shall be 
remanded to the penitentiary; but if they find that he is the same 
person, or if he acknowledge in open court, after being duly cau- 
tioned, that he is the same person, the court shall sentence him to 
such further confinement as is prescribed by chapter one hundred 
and fifty-two, on a second or third conviction, as the case may be. 

6. Upon complaint in writing, under oath, presented to the said cir- 
cuit court, or to the judge thereof in vacation, that any convict in the 
penitentiary has committed an offense punishable under chapter one 
hundred and sixty-four, proceedings may be had for the said offense, 
either at a regular term of the court, or at a special term, to be 
appointed by its order, or by the warrant of the judge, directed to 
the clerk of the court, who shall give notice of such special term to 


~ the prosecuting attorney and other officers of the court. 


Id. 37. 


Id. 3 8. 
2 Va. Cas. 467. 


P Ya, p. 860, 
9, 
2 Gratt. 581-2. 


7. The clerk shall issue all necessary process; and a grand jury 
and a venire shall be summoned to attend at the time appointed in 
such warrant, or at such time as the court may direct. 

8. The judge of said court, when an indictment is found against 
the accused, shall issue a warrant to the superintendent, to bring him 
before the court, as well as any other persons confined in the peni- 
tentiary who are required as witnesses on either side. 

9. In any such prosecution all other convicts in the penitentiary 
shall be competent witnesses for or against the accused. In all other 
respects, the proceedings, trial, and judgment shall be had, pro- 
nounced, and executed, as in other cases for prosecutions for offenses 
punishable with death or confinement in the penitentiary. 
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CHAPTER CLXVI 
OF THE REPEAL OF ACTS OF A GENERAL NATURE. 


1. All the provisions of the preceding chapters shall be in force Code, Va., p. 861, 
upon and after the first day of April, eighteen hundred and sixty- 2 Leigh 188. 

10 Gratt, 145. 
nine; and all acts, and parts of acts, of a general nature, in force 13 Gratt. 462. 
on the day preceding. that day, shall stand repealed, subject to such 
limitations as may be prescribed by law. 

2. Such repeal, except where it is otherwise provided in this act, 8 Gratt, 632. 
shall not affect any act done, or forfeiture incurred, or any right es- 7 T ratt 2, BTA, 
tablished, accrued, or accruing before the said first day of April, 10 Gratt 148. 

12 Gratt. 126, 462, 
eighteen hundred and sixty-nine, or suit or proceeding pending on 4¢s. 


that day, save only that the proceedings thereafter had shall con- a 


_ form, as far as practicable, to the provisions of the foregoing chap- 


ters of this act. 

3. All persons who, at the time the said repeal takes effect, shall 
hold any office under any of the acts hereby repealed, shall continue 
to hold the same according to the tenor thereof, except in cases in 
which it may be hereinbefore otherwise provided. 
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JOINT RESOLUTION 
Directing the publication of certain Acts with the Code. 


Resolved by the Legislature of West Virginia: 

That the publisher of the Code be and he is hereby authorized to 
publish with the same, as an appendix thereto, the several acts passed 
during the present session, aménding and re-enacting certain sections 
and chapters of said Code. 

Adopted March 3, 1870. 
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CHAPTER 14.—An ACT to amend and re-enact section 32 of chapter 45 
of the Code of West Virginia. 


Passed February 7, 1870. 
Be it enacted by the Legislature of West Virginia: 


Section thirty-two of chapter forty-five of the code of West Virginia 
is hereby amended and re-enacted so as to read as follows : 

“32. Every teacher shall, before entering on his duties, take an oath 
to support the constitution and laws of the United States and of tbis 
state, and to faithfully discharge his duties as such teacher to the best 
of his ability. Said oath may be administered by the county superin- 
tendent, or by any other person authorized to administer oaths.” 


CHAPTER 15.—An ACT to amend and re-enact section 3, chapter 119, of 
the Code of West Virginia. 


Passed February 7, 1870. 


Wuernas, Among other measures for the protection and safety of the 
loyal people of this state, the legislature, on the fourteenth day of Feb- 
ruary, eighteen hundred and sixty-six, wisely and justly passed an act, 
entitled “An Act in relation to the oaths of attorneys-at-law,” the pro- 
visions of which act have been incorporated into section three, chapter 
one hundred and nineteen, of the code of West. Virginia; and whereas, 
from frequent evasions of the law, and from a change of circumstances 
since the passage thereof, the same has become, in a great measure, in- 
operative and of little use; therefore, 


Be it enacted by the Legislature of West Virginia: 

Section three of chapter one hundred and nineteen of the code of 
West Virginia is hereby amended and re-enacted so as to read as follows: 

“3, Every attorney-at-law shall, before each court in which he pro- 
poses to practice, take the following oath, that is to say: If he be a resi- 
dent of this state, an oath to support the constitution of the United 
States and the constitution of the state of West Virginia, and to hon- 
estly demean himself in the practice of the law, and to the best of his 
ability execute his office of attorney-at-law; and if he be not a resident 
of this state, an oath to support the constitution of the United States, 
and to honestly demean himself in the practice of the law, and to the 
best of his ability execute his office of attorney-at-law.” 
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CHAPTER 16.—An ACT amending section 8 of chapter 185 of the Code, 
relating to docket of the Supreme Court. 


Passed February 7, 1870, 
Be it enacted iis the Legislature of West Virginia: 


That the eighth section of chapter one hundred and thirty-five of the 
code of West Virginia is amended and re-enacted so as to read as fol- 
lows: 

“8. It shall be the duty of the clerk to classify and arrange the cases 
according to the several judicial circuits of the state, so that the causes 
from each circuit shall together constitute a separate class; and upon 
the filing of the records hereinbefore mentioned, he shall docket the 
appeal in its appropriate class, in the order in which the records are 
filed; of which classification and arrangement of the docket the clerk 
shall give notice for four successive weeks, in two newspapers published 
at the seat of government of the state, prior to the first day of each ses- 
sion of the court; for the costs of which said publications he shall draw 
upon the auditor for payment.” 


CHAPTER 20.—An ACT to amend and re-enact sections 21 and 23 of 
chapter 116 of the Code of West Virginia, in relation to Juries. 


Passed February 7, 1870. 
Be it enacted by the Legislature of West Virginia: 


That sections twenty-one and twenty-three of chapter one hundred and 
sixteen of the code be amended and re-enacted so as to read as follows: 

“21. Any court may allow a special jury in any case, to be formed in 
the following manner, viz: The court shall direct the sheriff to form a 
panel of twenty qualified jurors, whom he shall summon, and who are 
free from just cause of exception, from which sixteen shall be chosen by 
lot; the parties thereupon, beginning with the plaintiff’s attorney, or the 
prosecuting attorney when the state is a party, shall alternately strike off 
one, until the number be reduced to twelve; which number shall com- 
pose the jury for the trial of the case.” 

«23. Any person summoned as aforesaid, by virtue of a venire facias 
or otherwise, and actually attending upon the court, whether he be 
called to serve on a jury or not, shall, for each day he so attends, be 
entitled to receive one dollar and fifty cents, and the same mileage 
allowed to witnesses, to be paid out of the county treasury; except that 
for any day that any. person shall be sworn to serve on a case of felony, 
he shall, for that day, be paid two dollars out of the state treasury. 
There shall be taxed in the costs against any person against whom a 
judgment on the verdict of a jury may be rendered in a case of misde- 
meanor, and against any person against whom judgment on a verdict of 
a jury may be rendered in a civil action, and against any person on 
whose motion the verdict of a jury is set aside and a new trial granted, 
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six dollars for jury costs, which, when collected from the party, shall be 
paid into the county. treasury. The clerk shall certify to the board of 
supervisors a correct list of all cases in which a jury fee has been taxed, 
payable into the county treasury, to enable the said board to settle with 
the sheriff therefor.” 


o 


3 


CHAPTER 21.—An ACT to amend and re-enact section 3 of chapter 113 
of the Code of West Virginia, in relation to the terms of the Supreme 
Court of Appeals. 

Passed February 8, 1870. 


Be it enacted by the Legislature of West Virginia : 


That section three of chapter one hundred and thirteen of the code of 
West Virginia be amended so as to read as follows: 

“3. Two sessions of the supreme court of appeals shall be held every 
year at the seat of government, or such other place as may be appointed 
for the purpose, in conformity to the seventh, eighth, and ninth sections of 
the one hundred and fourteenth chapter of this act. The said sessions 
shall commence on the second Thursday of January and the second 
Thursday of July respectively, and continue until the business is dis- 
patched.” 


CHAPTER 27.—An ACT to amend and re-enact section 121 of chapter 
50 of the Code of West Virginia, in relation to suggestions on judg- 
ments of Justices. 

Passed February 21, 1870. 


Be it enacted by the Legislature of West Virginia: 


1. Section one hundred and twenty-one of chapter fifty of the code of 
West Virginia is hereby amended and re-enacted so as to read as follows: 

“121. The order shall be signed by the justice, and served and returned 
like a summons, but the exact time of service shall be stated in the re- 
turn. And the person against whom it is served, from the time of the 
service thereof, shall be liable to the judgment creditor for whatever ` 
effects (real estate excluded) of the judgment debtor, not exempt by law 
from execution, were in his possession or control when the order was 
served, and whatever amount he was then liable for to the judgment 
debtor, whether then due and payable or thereafter to become so, but so 
` far only as may be necessary to satisfy the judgment, including the costs 
of the proceedings upon the suggestion. Provided that the judgment 
debtor, if found within the county, shall be served with notice in writing 
at least three days before the hearing on the suggestion before the justice, 
which notice shall be served in the same manner that the suggestion is 
served.” 


& 
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CHAPTER 28.—An ACT to prevent public officers from embezzling money 
or property entrusted to them, 


Passed February 21, 1870. 
Be it enacted by the Legislature of West Virginia: 

If any officer of this state or any county or township thereof embezzle 
or fraudulently convert to his own use money, bank notes, or other secu- 
rity fur money, or any effects or property of another person, which shall 
have come to his possession, or been placed under his care or manage- 
ment, by virtue of his office, place, or employment, he shall be deemed 
guilty of larceny thereof. 


CHAPTER 31.—An ACT to authorize circuit judges in vacation to dis- 
solve injunctions. 


Passed February 24, 1870. 
Be it enacted by the Legislature of West Virginia: 
The judge of a circuit court in which a case is pending wherein an 
injunction is awarded, may, in vacation, dissolve such injunction, after 
reasonable notice to the adverse party. His order for dissolution shall 
be directed to the clerk of the said court, who shall record the same in 
the order book. 


Pa 


CHAPTER 33.—An ACT repealing sections 10, 11, 12, and 18 of chapter 
136 of the Code of West Virginia. 


Passed February 25, 1870. 
Be it enacted by the Legislature of West Virginia: 
Sections ten, eleven, twelve and thirteen of chapter one hundred and 
thirty-six of the Code of West Virginia are hereby repealed. 


CHAPTER 34.—An ACT to amend and re-enact section 1 of chapter 62 
of the Code of West Virginia, in relation to the killing of deer. 


Passed February 25, 1870. 


Be it enacted by the Legislature of West Virginia: 

Section one of chapter sixty-two of the Code of West Virginia is 
hereby ameuded so as to read as follows: 

“1. No person shall kill any deer from the first day of January until 
the fifteenth day of August next following, in each year, or run any deer 
with dogs from the first day of January until the fifteenth day of October, 
in each year. Any one violating this law shall be fined twenty dollars. 
One half of the fine shall go to the informer, and the other half into the 
school fund. Any person found with any recently killed venison or 
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fresh deer skins in his possession, during the time in which the killing of 
deer is prohibited by this act, shall be deemed, for the purposes of this 
act, prima facie to have killed said deer; provided, this section shall not 
apply to deer killed in any park.” 


CHAPTER 51—An ACT to amend the law relating to sales under deeds 
of trust. 


Passed February 28, 1870. 


Be it enacted by the Legislature of West Virginia: 

Section six of chapter seventy-two of the Code of West Virginia is. 
hereby amended and re-enacted so as to read as follows: 

“6. The trustee in any such deed, except so far as may be therein other- 
wise provided, shall, whenever required by any creditor secured or any 
surety indemnified by the deed, or the personal representative of any 
such creditor or surety, after the debt due to such creditor, or for which 
such surety may be liablé, shall have become payable, and default shall 
have been made in the payment thereof, or of any part thereof, by the 
grantor, sell the property conveyed by the deed, or so much thereof as 
may be necessary, at public auction, for cash, having first given reason- 
able notice of the time and place of sale; and shall apply the proceeds 
of sale, first to the payment of expenses attending the execution of the 
trust, including a commission to the trustee of five per cent on the first 
three hundred dollars, and two per cent on the residue of the proceeds, 
and then pro rata, (or in the order of priority, if any, prescribed by the 
deed,) to the payment of the debts secured, and the indemnity of the 
sureties indemnified by the deed, and shall pay the surplus, if any, to the 
grantor, his heirs, personal representatives or assigns.” 


CHAPTER 59.—An ACT to authorize constables to receive fee bills for 
collection, and collect the same by distress. 


Passed March 1, 1870. 
Be it enacted by the Legislature of West Virginia: 

Section twenty of the one hundred and thirty-seventh chapter of the 
code of West Virginia is hereby amended and re-enacted so as to read 
as follows : 

“20. Any officer mentioned in this chapter, or his personal representa- 
tive, if he be dead, may, on or before the first day of December in any year, 
deliver fee bills, duly signed, to any sheriff, constable, or collector of the 
public taxes, who shall receive and endeavor to collect the same. A 
sheriff, constable or collector may distrain therefor, or for any fee bills 
due himself, such property of the person to whom the fees are charge- 
able, as might be levied on under a writ of fieri facias against him, ex- 
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cept as hereinafter-mentioned ; and tlre twelfth, thirteenth and fourteenth 
sections of chapter thirty shall apply to such fee bills in like manner as 
to taxes.” 


' CHAPTER 64.—An ACT amending and re-enacting section 7 of chapter 
118 of the Code of West Virginia, in relation to the probate of wilis., 


Passed March 1, 1870. 
Be it enacted by the Legislature of West Virginia: 

That section seven of chapter one hundred and eighteen of the Code of 
West Virginia be amended and re-enacted so as to read as follows: 

“7, Any person offering, or intending to offer, to a recorder a will for 
probate may obtain from such recorder process, directed to the proper 
officer of any county or corporation, requiring him to summon any per- 
son interested in such probate, to appear before such recorder at a time 
named therein, to show cause why the said will should not be admitted 
_ to record. The process shall be served upon every person found within 
the county or state, in the same manner as notices, and upon any person 
interested, who is a non-resident of this state, by order of publication ; 
and to any person so interested, who is an infant, or of unsound mind, 
a guardian ad litem shall be assigned. When such process shall have 
been properly served, and such guardian ad litem shall have been as- 
signed, the recorder may proceed to probate such will. Such recorder 
may, however, without summoning any party, proceed to probate and 
admit the will to record, or reject the same.”’ 


~ a 
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CHAPTER 67.—An ACT to amend section 25 of chapter 63 of the Code, 
relating to registers of births and deaths. 


i Passed March 1, 1870. 
Be it enacted by the Legislature of West Virginia : 

The recorder of every county, on or before the first day of September, 
in every year, instead of the first day of July, as heretofore prescribed by 
law, shall transmit to the auditor a copy of his register of the births and 
register of the deaths happening within the year ending on the first day 
of January next preceding. 


n 


CHAPTER 73.—An ACT to amend and re-enact section 66 of chapter 39 
of the Code of West Virginia, in reference to allowances to certain 
county officers. 

Passed March 1, 1870. 


Be it enacted by the Legislature of West Virginia: 

Séction sixty-six cf chapter thirty-nine of the Code of West Virginia 
is hereby amended and re-enacted so as to read as follows: 

“66. The supervisors of every county shall allow annually to the 
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county officers hereinafter mentioned, for their public services, for which 
no other fee or reward is allowed by law, such sums, to be paid quarterly 
out of the county treasury, as are deemed reasonable by the board, with- 
in the limits ascertained by law, that is to say: to the sheriff, not less 
_ than fifty nor more than two hundred dollars; clerk of the circuit court, 
not less than fifty nor more than two hundred dollars ; recorder, not less 
than twenty-five nor more than one hundred dollars; jailors, not less than 
thirty nor more than sixty dollars; and prosecuting attorney, not less 
than one hundred nor more than six hundred dollars, except that the prose- 
cuting attorney of Ohio county shall be allowed annually not less than 
six hundred nor more than twelve hundred dollars, and except further, 
that the clerk of the circuit court of said county shall be allowed annu- 
ally not less than three hundred and fifty nor, more than five hundred 
dollars. But no extra compensation shall be allowed to any public officer 
after his service shall have been rendered, nor shall the salary or com- 
pensation of any public officer be increased or diminished during his term 


of office.” z 


CHAPTER 83.—An ACT to provide that sheriffs shall collect all public 


taxes, except municipal taxes, assessed within their respective counties. 
Passed March 2, 1870. 


Be it enacted by the Legislature of West Virginia : 


1. In every county the sheriff thereof shall hereafter collect all state, 
county, township, school, road, and other public taxes assessed therein, 
save only taxes assessed or levied for municipal purposes by, or under 
authority of, the council of any city or town. For such collections he 
shall have the same compensation which is allowed to the officers res- 
pectively heretofore authorized to collect the same, except for collecting 
and disbursing school taxes he shall receive three per cent; and he shall 
account for, pay over and disburse the same, in like manner as the said 
officers respectively are required to do ; and in the discharge of his duties 
under this act, he and the sureties in his official bond, his and their legal 
representatives, shall be subject to the same penalties, liabilities, motions 
and remedies, which he or they now are, or hereafter shall be subject to 
‘in relation to state taxes. 7 

2. The office of township treasurer is hereby abolished. 

3. All acts and parts of acts inconsistent with this act are hereby re- 
pealed. l 

4. This act shall not take effect until September first, eighteen hun- 
dred and seventy. 

5. Provided, that this act shall not apply to township treasurers now 
in office. 
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CHAPTER 85.—An ACT to amend and re-enact sections 17 and 18 of 
chapter 130 of the Code of West Virginia. 


Passed March 2, 1870. 


Be it enacted by the Legislature of West Virginia: 

Sections seventeen and eighteen of chapter one hundred and thirty 
of the Code of West Virginia are hereby amended and re-enacted so as . 
to read as follows: 

“17, Any person desirous of proving the contents of any paper filed 
in a clerk’s or recorder’s office, or anything which was of: record in any 
book therein, may, if such paper or book be lost within the meaning of 
this chapter, present to the circuit court o° the county, (or the recorder 
thereof, as the case may be,) where such paper or book was filed or kept, 
a petition specifying with reasonable certainty the nature of the paper 
or record the contents of which he desires to prove, and what persons 
may be affected by such proof. Reas nable notice of the time and place 
of proceeding on such petition shall be given to the parties interested. 
Such notice may be served as prescribed in the first and second sections 
of chapter one hundred and twenty-one. If any person who may be 
affected by the proof be an infant or insane person, or if it affect a mar- 
ried woman.in a case not relat‘ng to her separate property, a guardian 
ad litem shall be appointed to attend to the case on his or her behalf. 
Whereupon such court or recorder shall proceed to hear proof of the 
contents of such paper or record; and an entry shall thereupon be made 
on the proper order book, in accordance with the facts so proved. Any 
entry so made shall be prima facie evidence of rights against the parties 
so notified, and those claiming under them. A copy of any entry made 
under this or the next section, attested by the clerk of such court, or the 
recorder, shall, at the instance of any person interested, be recorded by 
such clerk or recorder in the proper book, and be indexed as similar 
writings so recorded.” 

“18. Such court or recorder may, however, without notice, or the 
appointment of a guardian ad litem, proceed on such petition in accord- 
ance with the preceding section, and with like effect. Provided, that 
any person whose interests may be affected by the proceedings under 
this section, or who shall have been proceeded against by publica- 
tion, or the personal representative of any such, shall have the same 
rights, as to a rehearing, that may be allowed by law to non-resident 
defendants in actions at law or suits in equity. Provided further, that 
if any person be desirous of proving the contents of any paper filed in 
the office of the clerk of the board of supervisors, or anything which 
‘was of record in any book therein, the petition may be presented to such 
board, and thereupon the proceedings shall be in accordance with, and 
subject to, all the provisions of this and the preceding section, mutatis 
mutandis.” 
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CHAPTER 88.—An ACT to amend and re-enact section 5 of chapter 52 
of the Code of West Virginia. 


Passed March 2, 1870. 

Be it enacted by the Legislature of West Virginia: 

That section five of chapter fifty-two of the code of West Virginia 
shall be amended and re-enacted in the words, so as to read as follows: 

“5. Any company incorporated for a work of internal improvement 
may, by its officers, agents, or servants, enter upon any lands for the 
purpose of examining the same, and surveying and laying out such as 
may seem fit to any officer or agent authorized by it; provided, no in- 
jury be dene to the owner or possessor of the land. But no company 
shall, under tLe authority of this section, throw open fences or enclosures 
on any land, or construct its works through the same, or in any way 
injure the property of the owner or possessor, without his consent. Nor 
shall a company, under the provisions of this chapter, invade the dwell- 
ing-house of any person, or any space within twenty feet thereof, without 
the consent of the owner. And-provided further, that this act shall not 
apply to any city or incorporated town.” 


CHAPTER 91.—An ACT relating to the compensation of sheriffs and 
collectors. 


Passed March 8, 1870. 


WHEREAS, Section nine, article three, of the constitution of the state 
declares that, “nor shall the salary or compensation of any public officer 
be increased or diminished during his term of office,” and, whereas, sec- 
tion twenty-eight, chapter thirty, and section thirty-eight, chapter thirty- 
three, of the code of West Virginia, which took effect, April first, eighteen 
hundred and sixty-nine, do diminish the compensation allowed sheriffs or 
collectors who were in office at the time and previous to the day on which 
said .code took effect; therefore, 


Be it enacted by the Legislature of West Virginia: 


That so much of section twenty-eight, chapter thirty, and section 
thirty-eight, chapter thirty-three, of the code of West Virginia, as re- 
lates to the commissions of sheriffs or collectors, shall not be applica- 
ble to those sheriffs or collectors who were in office on the thirty-first day 
of March, eighteen hundred and sixty-nine; but during their term of 
office they shall be allowed the same commissions as were allowed by law 
when they entered upon their term of office. 


CHAPTER 107.—An ACT to provide for orphans and destitute children. 
Passed March 8, 1870. 
Be it enacted by the Legislature of West Virginia: 
1. That it shall be lawful for the directors of any corporation formed 
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under chapters fifty-three, fifty-four and fifty-five, of the Code of West 
Virginia, for the purpose of an orphan asylum, to take under their guar- 
dianship all children who may be placed under their care and manage- 
ment, in either of the following modes: First. Children under fourteen 
years of age, who shall be voluntarily surrendered by their father, or in 
case of his death, or long continued or willful absence, by their mother, ` 
or by their guardians, to the care of said directors, they being, by virtue 
of such surrender, invested with the same power over the said children 
as the parents or guardians were themselves possessed. Second. Chil- 
dren under fourteen years of age, who, upon the application of said direc- 
tors, may be committed to their care by any judge of a circuit court of 
“any county, or by the recorder thereof, wherein such corporation shall 
exist, on account of vagrancy, or exposure to want or suffering, or neg- 
lect or abandonment of such children by their parents or guardians, or 
by other persons having custody of said children, or by reason of any 
such children having been found begging in such county, or likely to 
become chargeable thereto, or in accordance with the request of the 
mother or next friend of any child or children, in case of the habitual 
intemperance, abuse or neglect of the father of such child or children; 
and it shall be the duty of such judge or recorder so committing any 
child to the care of said directors, to annex to the commitment an abstract 
of. the evidence taken before him, and on which the adjudication was 
founded, which evidence shall have been taken under oath or affirmation. 

2. Said directors shall have the guardianship of such children until 
they attain the age of twenty-one years, if a boy, or eighteen years, if a 
girl, and may, when in the discretion of said directors it shall appear 
proper, place any of said children in suitable homes, having scrupulous 
regard to the religious and moral character of those with whom such 
children are placed, in order to secure to them the benefits of good ex- 
ample and wholesome instruction, and the opportunity of becoming intel- 
ligent and useful men and women. 

3. Said directors shall require a bond to be entered into by the person 
or persons so receiving such child, in a penalty of not less than one thou- 
sand dollars, conditioned that such person or persons will furnish said 
child with good and sufficient clothing, food and medical attendance, and 
teach it reading, writing and common arithmetic. Such bond shall be 
made payable to such corporation, and any sum of money recovered on 
such bond shall be expended by such corporation in the maintenance and 

‘` tuition of said child. 

4. Any person receiving such child or children from the directors of 
such corporation under the provisions of this act shall not assign or 
transfer his, her or their services for any period without the written con- 
sent of the said directors. And if, for any cause, a person so taking 
charge of a child desires to'be released from the contract, the directors, 
upon application, may in their discretion cancel the same and resume the 
charge and management of said child, and shall have the same power 
and authority over him or her as before the agreement was made. 
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5. The said directors shall have power to remove a child or children 
from a home, when, in their judgment, the said home has become an 
unsuitable one, and they shall, in such case, resume the same power and 
authority over such child or children as they originally possessed. Pro- 
vided, the said directors may, in their discretion, return the said children 
to parents or surviving parents or guardians, or where they believe said 
children to be capable of caring and providing for themselves, may dis- 
charge them to their own care. 


CHAPTER 109.—An ACT amending the act, entitled “An act estab- 
lishing a Code of Laws for this State,” in relation to proceedings for a 
rehearing after judgment or decree. 


Passed*March 3, 1870. 
Be it enacted by the Legislature of West Virginia: 


1. Section twenty-six of chapter one hundred and six of the act, enti- 
tled “An act establishing a code of laws for this state,’ known as the 
“Code of West Virginia,” is hereby amended and re-enacted so as to read 
as follows : 

“26. Ifa defendant against whom, on publication, a judgment or de- 
cree has been or shall hereafter be rendered, in an action or suit in which 
an attachment has been or may be sued out. and levied as provided in 
this chapter, or his personal representative, shall return to or appear 
openly in this state, he may, within one year after a copy of such judg- 
ment or decree has been or shall be served upon him, at the instance of 
the plaintiff, or within five years from the date of such judgment or de- 
cree, if he be not so served, petition the circuit court of the county in 
which such judgment or decree was rendered, to have the action or suit 

‘and proceedings therein reheard. And if any such defendant, or his per- 
sonal representative, has heretofore appeared as aforesaid, and filed or 
tendered his petition for such rehearing as aforesaid, in any such action 
or suit, within the time required by law, and such application or petition 
be pending and undetermined in the circuit court at the time of the pass- 
age of this act, a rehearing in such action or suit shall and may be had 
as provided in section thirty of this chapter.” 

2. Section thirty of chapter one hundred and six of the above recited 
act is hereby amended and re-enacted so as to read as follows: 

‘30. The defendant, or his personal representative, upon executing 
and acknowledging an undertaking, with good security, to be approved 
by the circuit court in which such application or petition for a rehearing 
is, conditioned to pay all such costs as have been or may be awarded 
against him in the action or suit in which the judgment or decree was 
rendered, in case he shall fail to obtain a judgment or decree therein, 
shall be permitted to make such defense in such action or suit as he 
might have made if he had appeared therein before such judgment or 
decree was rendered.” 
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3. Section fourteen of chapter one hundred and twenty-four of the 
above recited act is hereby amended and re-enacted so as to read as 
follows : 

“14. Any party who was not served with process in this state, and did 
not appear in the action or suit before the date of such judgment, decree or 
order, or the personal representative of such, may, within one year from 
that date, if he be not served with a copy of such judgment, decree or 
order, at the instance of the plaintiff, more than. one year before the end 
of said time, and if he was so served, then within’ one year from the time 
of such service, file his petition to have the proceedings reheard, in the 
manner and form provided for by sections twenty-six and thirty of chap- 
ter one hundred and six; and all the provisions of those sections, and of 
sections thirty-one and thirty-two of chapter one hundred and six, are 
hereby made applicable to proceedings under this section.” 

4, Sections twenty-seven, twenty-eight and twenty-nine of chapter one 
hundred and six of the above recited act are hereby repealed. 


~ 


CHAPTER 111—An ACT to amend and re-enact section 14 of chapter 45 
of the Code of West Virginia. 


Passed March 3, 1870. 
Be it enacted by the Legislature of West Virginia: 


Section fourteen of chapter forty-five of the Code of West Virginia is 
hereby amended and re-enaeted so as to read as follows: 

“14. Whenever it shall happen that persons are so situated as to be 
better accommodated at the primary school of an adjoining district, 
whether in the same or an adjoining township or county, or whenever it 
may be necessary to establish a school composed of pupils from parts of 
two districts, whether in the same or an adjoining township or county, it 
shall be the duty of the trustees of the districts interested, to transfer 
such persons, for school purposes, to the district in which such school- 
house is or may be‘situatel; but the enumeration of youths shall be 
‘taken in each district as if no such transfer had been made; and such 
school, when so composed, shall be supported from the funds of the re- 
spective districts from which the pupils may have been transferred, in 
proportion to their number; and the trustees of the district in which the 
school is situated shall have the management of such school; and the 
trustees of the districts so connected for school purposes shall each make 
the proper estimate of their share of the expenses of every kind neces- 
sary to sustain said school, and certify the same to the school boards of 
their respective townships; as a part of their annual estimates for school 
purp ses, Which boards shall draw orders on their respective township 
treasurers fur such sum as will be in proportion to the enumeration of 
youths so transferred, in favor of that township in which such school is 
located, to be appropriated to the payment of teachers, and for other 
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purposes connected with the establishment and maintenance of such 
schools; provided, that in all cases of transfers, the scholar transferred 
shall only carry with him his pro rata share of the school funds of his 


own district.” 


CHAPTER 113.—An ACT regulating the deposits of State funds, and to 


secure interest thereon. 
Passed March 3, 1870. 


Be it enacted by the Legislature of West Virginia: 

1. The board of public works, consisting of the governor, auditor, 
and treasurer, are hereby authorized to contract with the designated 
depositaries of money belonging to the state, for a rate of interest on 
said funds of not less than three nor more than six per cent. 

2. No one of said depositaries shall be allowed to have a sum exceed- 
ing one hundred thousand dollars of said funds on deposit at any one 
time, 

3. Said board shall require said depositaries to give good personal 
security, or deposit with said board United States or other securities 
sufficient to indemnify the state against loss. 
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INDEX. 
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ABANDONMENT. 
Cause of divorce, 441 
By wife, of husband, forfeits right 
to dower, etc., when, 
By husband, of wife, forfeits right 
to curtesy, etc., when, 445 


ABATEMENT. 

When action abates, within what 
time new suit may be brought, 

Plea in abatement to be filed in or- 

_der to controvert the truth of the 
facts upon which attachment is- 
sued, 

Proceedings on such plea, 

On return that defendant is a non- 
resident, suit to abate as to him, 
when, 

For misnomer, not allowed, 601 

Amendment of declaration and sum- 
mons in such case, 601 

What defects can only be taken ad- 
vantage of by plea in abatement, 601 

Amendment of writ or declaration in 
such case, 

Exceptions for want of jurisdiction, 
when to be taken by plea in abate- 
ment, 601 

When such plea will not bereceived, 601 

What must be stated in such plea 
-for non-joinder, etc., 602 

When issue on plea in abatement 
for non-joinder will be found 
against defendant, 

After such plea declaration may be 
amended, and how, 

If part, only, of defendants be liable, 
how judgment is to be entered, 

When plaintiff may recover from 
defendants who are liable the costs 
recovered against him by the de- 
fendants who are not liable, 602 

Defendant may plead in abatement 
and in bar at the same time, but ~ 
issue on plea in abatement to be 
first tried, etc., 602 

Plea in abatement must be verified, 605 

. Form of verification, 605 

When action, suit, or appeal not to 
abate by death, etc., 610, 611 

Indictment or presentment not to be 
abated, etec., on account of disquali- 


550 
559 
509 


600 


601 


602 


602 


fication of grand juror, 712 
A BC TABLES. 
me kee able one of such tables * an. in- - 
ffense, - 
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A B C TABLES—Continued. 
sag staked at, etc., forfeited, and . 7 
697. 
(ee tifle “ Gaming.”) 
ABDUCTION. 
Of children, with intent to extort 
money, etc., how punished, 
In other cases, how punished, 
Of female, with intent to marry or 
defile her, how pumaied, 679 


ABORTION. 


Producing, or attempting to produce > 
abortion, how punished; proviso, 678 
ABSCONDING DEBTORS. 
Effect of defendant's absconding, etc., 


679 
679 


upon statute of limitations, 550 
Absconding debtor may be proceed- 
ed against by attachment, 504 


May also be arrested, and how, 564, 565 
(See titles “Arrest” and “ Attach- 
ment.”) 


ABSENCE. 
Effect of party’s absence for seven 
years; presumed to be dead, etc., 
624, 625 
But if such party be found to have 
. been alive, he is tope menos to 
his rights, j 625 
Effect of such absence upon the 
marriage of husband or wife, after 
seven years, etc., 
ABSENT DEBTORS. 
Attachment against, 
In what county suit against, must be 
brought, 


693 
554 
594 


Order of publication against, 597 
Personal service may be made on; 
out of state, 597 


f 


ABSENT DEFENDANTS. 

Proceedings against, by attachment, 554 

When and how such defendant may 

have a hearing after judgment or 
decree, 561, 597, 749, 750 
In what county may be sued, 594 
Order of publication against, eté.,? .. 597 

Personal service. may be made on, 
` out òf the state, 597 

Effect of such service; return; how 
TS ` 59T. 


made, : : 
Order of on against, on ap- 
ve ae 598 

pon what return :suit. against, to 

abate, and woen, f 
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ABSENTEES. . 
In military service, when considered 
and treated as deserters, 136 
What fines may be imposed upon, etc., 141 
ACADEMIES. 
What property of, exempt from taxa- 


tion, 35, 162 

How incorporated, ` 405, 406, 407 

Burning of, how punished, 681 
ACCEPTANCES. 


Of billof exchange; when deemed a 
general, and when a qualified ac- 


ceptance, 586 
Presentment for payment, when to 
be made in each case, 586 
ACCESSORIES. 
When a second in a duel is deemed 
an accessory before the fact, 680 


Punishment of, before or after the 
fact, 
Who are exempt from punishment 


700 


as accessories, 700 
Where they may be indicted, con- 
victed, and punished, 700 
ACCOUNT. 
Of sales under order or process, 
when to be returned, etc., 252 
Of sales by fiduciary, when to be re- 
turned, etc., 509 
Forfeiture for failure, 509 


How fiduciary compelled to make 
such return, eic., . 510 

Money of account, 582, 588 

Action of account may be maintained 
against personal representative of 
any guardian or receiver, 

Also by one tenant in common, or 
joint tenant, etc., against another, 
etc., 541 

Limitation of action of account, 547, 549 

Limitation ofaction on store account, 547 

And of action on partnership ac- 

count, and account between mer- 

chant and merchant, 

Account of fiduciaries, 


ACCOUNTS. 
Of appropriations, etc., to be kept 


541 


~" 


547 
508 to 516 


by auditor, 106 
Individual accounts with state to be 
kept, etc., 107 
Commissioners to take, to be ap- 
pointed, etc., 613 
When accounts to be taken, to bere- 
ferred to commissioner, 613 


Duty of commissioner in such case, 618 
Notice of taking; how published, 


etc., f 613 
Powers and duties of commission- 
ers, 618, 614 


Fraudulent entries or omissions in 
books of, by officers or clerks; 
how punished, 

ACCOUTREMENTS. 

Duty of brigade inspector in relation as 
to, 

May be furnished militia, etc., 131,132, 188 

AGCUSED. 

To be allowed counsel, copy of in- 

dictment, and list of jurors, 


~ 
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ACCUSED—Continued. 


Must be present at trial for felony, 718 
Proceedings if he refuse to plead, 
answer, or confess, 718 
Formal arraignment of, etc., dis- 
pensed with, - 718 
ACKNOWLEDGMENT. 
Of deeds, etc., by whom taken; form 
of, 469 
Same, as to a married woman gen- 
erally, 470, 471 


Same,-as to her separate property, 471 
Former defective acknowledgments 
cured, 
ACQUITTAL. 
Effect of former acquittal; when a 
good plea in bar, etc., 7 
ACTIONS. 
Forms of, abolished in “justices 
courts, 
What actions party may maintain 
in his own name though promise 
made to another, etc., 460, 588 
When a party may proceed by no- 
tice, instead of action, etc., 593- 


ACTIONS OF ACCOUNT. 
By and against whom such action 
may be brought, etc., 541 
Limitation of such action, 547, 549 


ACTIONS FOR INJURIES. 

For seduction; may be maintained 
without proof, etc., of loss of ser- 
vice, > z 

For insulting words, 

For wrongful distress, 

Action of replevin abolished, 

Action for injuries where death en- 
sues, etc., 

How, in whose name, and for whose ` 
benefit such action to be brought, 545 

What amount may be recovered in 
such action, 545 

Limitation of such action, 545 

Action for damages for violation of: 
any statute, 5 

Action on the case; may be brought 
in any case where trespass will lie, 546 

Action against common carriers, not 
incorporated, etc., 546 

ACTIONS, POPULAR. 

In pr osecution for a fine by an infor- 
mer, what necessary to be done to 
prevent the whole fine going to the 
state, 


ACTS OF THE LEGISLATURE. 

Style of, 

Notice of application for special acts 
of incorporation of banks of cir- 
culation or works of internal im- 
provement, etc., 87, 88 

Of application for certain other 
special acts, 88 

Printing of, 88, 89, 102, 108 

Distribution of, 89, 90 


472 


, 


R20 
24 


Printed copies ‘of, as evidence, . 90 
Certain‘acts, etċ., declared’ void, 91 
‘ When to take effect, ee, ee 91 
Rules for the construction of, 91 to 94 


Constitutionality of, how determined, 94 


INDEX. 


ACTS OF THE LEGISLATURE—Cont. 
Sale of, by secretary of the state, 101 
To be printed by public printer, ete., 103 
May be given in evidence without 
pleading specially, 615 
Courts to take jndicial notice of, etc., 615 
What statutes are repealed by the 


code, 735 
ACTS OF PARLIAMENT. 
Effect of, as to certain writs, 91 
ACTS OF OTHER STATES AND 
COUNTRIES. 
How proved, etc., in this state ; their 
effect, 18, 618 
When cour ts, etc., to take judicial 
notice of, 90, 91 
What evidence in relation to, court 
may examine and consider, 91 
ADJOURNMENT. 


Of congress, or either house thereof, 7 
Of the legislature, or either house 


thereof, 27 
Neither house, without the consent 
of the other, can adjourn for more 
than two days, or to another place, 27 
- ADJUTANTS. 
When to enroll company of militia, 114 
Temporary adjutant may be ap- 
pointed by governor to organize 
regiment, etc., Hy 
Adjutant to be appointed on staff of 
colonel; his rank, 118 
Report of delinquents by, 139 
Fines on, for failure to discharge his - 
duty, ete. 140 
- His pay, ` 144 
ADJUTANT GENERAL. 
How appointed, 29, 108 | - 
His term of office; when it com- 
mences, 108 
Has brevet rank -of brigadier gen- 
- eral, 108 
Is ex-officio quartermaster general, 108 
His office ; where kept, 108 
To ' execute orders of- governor; 
when, 109 
To keep record of such orders, 109 
To report to governor; when, 109 


Accounts of expenditures by; when 
and how paid, 109 

When and how removed-from office, 109 

Vacancies in office of, filled for un- 


expired term, 109 
Special duties of, 109 
As quartermaster general, duties of, 
109, 110 
ADMINISTRATION. 


With will annexed; when granted, 501 
Of estates of decedents; who en- 
titled to, and on what order; by 


whom to be granted, 501 
When recorder may appoint creditor 

or other person, 501, 502 
Bond of administrator, etc., 502 
Marriage of administratrix, revokes 

her authority, etc., 502 


When administration may be com- 
mitted to sheriff, etc., 502, 503 


745 


ADMINISTRATION —Continued. 
Recorder may revoke such order, ete., 503 
Letters of; when to be made out, 


and how, 508 
ADMINISTRATORS. 
Oath of, with will annexed, 501 


Who may bè appointed as ' adminis- 
trators, and in what order, 501, 502 
His bo d, and oath of office, 502 

Marriage of administratrix revokes 
502 


her authority, 

When sheriff to be appointed, ete. ; 
revocation of his appointment, 502, 503 
Lettersiof administration, etc., 503 
Duties of administrator, etc., "as to 
appraisement of estate, 508 
In relation to assets in his hands, 
etc., 508, 504 
Suits by, and against him, 504 
Order in which he must pay debts, 
504, 505 
His duties as to real estate, 505, 506, 507 
Inventories and account of sales to _ 
be returned by him, 508, 509 
mer for debts lost or improperly 
09 


aid, 

When he forfeits his commission, 509, 510 
How compelled to account, ete., 510 

His bond to be reported on; when 
to give new bond, etc., 510, 511 
Revocation of his powers, etc., 511 
Proceedings to settle his accounts, 
512, 513 

Report of commissioner or recorder 

in such’ case, and proceedings 
thereon, 513 to 516 
Appeal to circuit court in such cases, 516 

ADMIRALTY. 
Judicial power of the United States 


extended to all cases of admiralty, 12 
AD QUOD DAMNUM. 
Writs of, to issue from circuit courts, 32 


Condemnation of lands for roads, 


landings, etc.; proceedings for, 
etc., 260 to 266, 273, 74 275 
Condemnation of land for mill dams, 
etc., 286, 287 > 
ADULTERATION. 
Of food, drink, drugs or medicine; 
punishment for, 696 
ADULTERY. 
Cause for divorce, 441 


When divorce for, to be granted; 
when not, . 

Dower, etc., barred by adultery of 
wife, 

Curtesy of husband, etc., barred by, 445 

Distribution of estate to husband or 


_ wife, barred by, 486 
Punishment for, 694 
ADVANCEMENT. 


What deemed a satisfaction of de- 
vise or bequest, 480, 481 
Of real and personal estate, to be 
brought into hotchpot, 486 
ADVERSE POSSESSION. 
Efiect of actual, in controversy af- 


fecting real estate, 520 
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AFFIDAVITS. = 
' Before whom may be taken, 
How affidavit taken out of this state 


621 


is to be authenticated, 621 
Effect of affidavit that party resides 
out of state, 621, 622 


Of publication, etc., of legal notices, 622 
Upon what affidavit deposition may 


be taken, 622 
Effect of, to certain pleas, etc., 605 
Form of, to pleadings, 605 
‘What affidavit required, etc., upon 

entering judgment by default, 606 
Effect of not filing, 606 
To procure order of publication, 597 
To procure order of arrest, 564 
To procure order of attachment, 554 

AFFINITY. 
Marriage prohibited in certain cases, 
on account of, 434, 485 
AFFIRMANCE OF DECISIONS. 
` On appeal from judgment of jus- 
tices, judgment on, ec., 372 


By court of appeals, in civil cases, 642 


In criminal cases, 722 
AFFIRMATION. 
. Equivalent to an oath, 92 
AFFRAYS. 
Arrest, etc., of persons engaged in, 
i 08, 704 
AGE. 
For military duty, 110 
Burden of proof as to, 113 


268 
579 


For working on roads, 
For serving on juries, 
AGH OF CONSENT. 
In order to a valid marriage, 


AGENTS. 

Of foreign insurance companies must 
procure proper certificate, etc., be- 
fore doing business, etc., 214, 215 

Duty of such agent, as to returns, 

" ete, 216 

List of agents, etc., doing insurance 
business, to be returned by assessor 
to auditor ; when, 

To be appointed by foreign insurance, 
telegraph, and express companies 


440 


to accept service of process, etc., 217 
When only such appointment can 

be revoked, 217 
Unlawful to do business, until such 

agent has been appointed, etc. ; 

penalty for violation, 218 


Auditor may appoint agents to col- 
lect, etc., debts due state, ~ BRZ 

Board of the school fund may ap- 
point; powers, duties, and com- 


pensation of, 811, 812 
His bond, 312 
How far liable for debts lost by negli- 

gence, 9 
To disclose the names of their prin- 

cipals, 54i 
Liability for failure, 541 

AGREEMENTS. 


‘Actions on; what not maintainable, -~ 
unless promise be in writing, 5380 


INDEX. 


AGRICULTURAL PRODUCTS. 
When exempt from taxation, 162 
AIDES DE CAMP. 
To the governor ; their number, and 
how appointed, 118 
Their rank, 118 
To a major general; their number, 
rank, etc., 117 - 
To a brigadier general; number, 
rank, etc., = 
How appointed, 118 
ines-on, 139, 140 
ALE. - 
Not to be sold without a license, 202 
Penalty for violation, | 203 
License for selling; how obtained, 
04, 205 
Bond required; penalties for viola- 
tion of, 205 
Revocation of license, 206 
Place to which license confined, 206 
Assignment of license, 207 
Fee for license, etc., 207 


Time for which license to be granted, 207 

Tax on license, 212 

ALIAS. 

Writs, etc., may be served by a pri- 

_ vate person, 595 

When it may issue, 

ALIENEES. 

Real estate liable to judgment lien ; 
in what order to be subjected in 
hands of alienees, 

ALIENS. 

Naturalization of; congress to pass 
uniform laws tor, 

Trust estate not- forfeited, because 
trustee an alien, etc., 

Tenant of land and creditor of alien 
provided for, 456, 

Proceedings by creditor to assert his 
claim, ete., 

Escheator to answer and defend for 
the state, 

What aliens may hold, convey, and’ 
transmit real estate, 458 

Aliens becoming citizens before es- 
cheat, may hold real estate, 458 

- Also his heirs, lessees, devisees, and 
vendees, 

A woman whose husband .was a cit- 
izen, or a person whose father was 
a citizen, may hold, etc., real es- 
tate, 

Alien friend ; what privileges he is 
entitled to as to real and personal 
property, 458, 459. 

Right of alien to sell and convey 
real estate under treaty, etc., 459 

When citizens of the United States 
are allowed by treaty to. hold 
real estate, etc., in a foreign coun- 
try, the citizens of such countries 
may do the same in this state, 

But such privilege only extends to 
real estate hereafter acquired, etc., 459 

ALLEGATIONS. 

Not necessary to be proved, may be 

omitted in indictment, 


595 


666 


459 


714 


INDEX, 


ALLEGATIONS—Continued. | 
General rules as to immaterial alle- 
gations, 603, 604 


All material allegations in bill in 
equity, or in answer claiming af- 
firmative relief, if not denied, 
etc., are to be taken as true, 


ALLOTMENTS. . 
Of militia, for service, 
Of land in partition, 


ALLOWANCES. 

By circuit courts, for examination of 
clerk’s office, fee books, etc., 584, 585 

Duplicates of allowances to be paid 
out of the treasury; when, only, 
to be made out, 

Order of court in such case; proof 
required, etc., 

Penalty on clerk for issuing dupli- 
cate contrary to law, 

What criminal charges are to be al- 
lowed and paid out of the state 
treasury, 661 


ALLOWANCE FOR IMPROVEMENTS. 
How value of improvements is as- 
sessed and paid, etc., 522, 523 

Plaintiff may elect to relinquish 
land, etc., 524 


ALTERATION. 
In land books, note of explanation 
- in regard to, 
As to town lots, 160 
Not to be made by assessor in land 
or property books, after they are = 
completed and verified, 177 
Of process, not allowed after it is is- 


604 


135 
- 486, 487 


586 
586 
586 


sued, except by the clerk, 596 
-Of record, by clerk, etc., punish- 
ment for, 690 
ALTERING. 


In prosecutions for altering, etc., not 
necessary to set forth copy, etc., of 
forged instrument in the indict- 
ment, 


AMBASSADORS. 

Power of president to nominate, etc., 

His duty to receive, etc., . 

Judicial power of United States ex- 
tended to all cases affecting them, 

Supreme Court of the United States 
of America has original jurisdic- 
tion in such cases, - 12 


AMENDMENT. 

Of the constitution of the United 
States; how made; limitation 
thereon, 

What amendments have been made, 

15, 16, 17, 18 

Of the constitution of this state; 

` how made, 

Of pleadings in justice’s court, 

Of such pleadings, on appeal to cir- 


714 


ii 
12 


12 


349 


cuit court, : 871i 
- Of declaration or bill, in circuit court, 601 
When it may be done, etc., 601 


Of declaration and summons to cor- 
rect misnomer, 
Also to correct variance, 


601: 
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AMENDMENT—Continued. 
Of pleadings at the trial, etc., 
` How judgment or decree may be 
amended on motion ; within what 
time, 637, 638 
No appeal allowed for errors which 
might be corrected by amendment, 
etc., 6388 
- Of indictment, in case of misnomer, 715 
Amendments to code, 739 to 751 
AMERCEMENTS. 
Limitation of prosecutions for, 


AMMUNITION. 

When governor to cause to be fur- 
nished to troops in service under 
the state, 

When officer authorized to call 
troops into service may supply, 

iar to have charge of, and account 

or, 


ANCIENT LIGHTS. 

Common law of England concern- 

ing, not in force in this state, 
ANCESTOR. 

Alienage of, no bar in making title 

by descent, 
ANIMALS. 

Owners of animals trespassing on 
lands, with lawful fence, liable for 
damages, 428, 429 

For every additional trespass, liable 
for double damages, 429 

When owner of land entitled to an- 
imal trespassing, 429 

Notice to be given to owner of ani- 
mal in such case, 

Noxious animals; rewards for kill- 


626 


700 


188 
138 
138 


488 


484. 


ing, 240 
Diseased and rabid animals, 240 
Duties ‘of supervisors in relation to, 240 
Dogs; license to keep, may be re- 

quired, etc., 240 
Proceedings cf supervisors, etc., 1n 

such case, 40, 241 
Penalty for keeping dog without li- 

cense, etc., 241 
Owner of vicious dog, ete., liable for 


damages, when, 241 
Cruelty to animals; fine for, 
ANNUITY BOND. 


. Assignment of breaches in action on, 627 
Verdict of jury in such action, 627, 628 


Scire facias in such cases, 628 
ANSWER. 
In justice’s court; what to con- 
tain, 348 
Amendment of, 349 
Statement of items of account to be 
filed with ; when, 349 
Answer of title; proceedings on, 349 
Judgment or decree upon failure to 
answer, after order of publication 
executed, etc., 597 
Defendant in suit in chancery may 
allege new matter in constituting 
claim for affirmative relief, ete., 604 
If controverted, reply in writing 
must þe filed, etc., 604. 
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ANSWER—Continued. 

Allegations of bill, not denied by an- 
swer, taken as true, etc., 604 

Need not be verified, "unless plaintiff 
verify his bill, etc., 604 

When bill taken for confessed and 
set for hearing, upon failure to an- 
swer, 

Insufficient answer after process of 


606 


contempt, etc., 607 
When defendant may answer, etc. 607 
Exceptions to answer, etc., 607 
Upon answer of defendant asking 

affirmative relief, how case de- 

cided, etc., : 608 
Effect of denial in answer, 608 

APPEALS, 
To circuit court. 
From judgment of justice, in what 

cases may be taken, 370 
When and how to be ‘taken, 370 
Stay of proceedings on,~ 370 


Return to be made by justice, etc., 
70, 371 
Duty of clerk of circuit court, on 
receiving return, 871 
Proceedings on, in ‘circuit court, 371, 372 
When may be granted by circuit 


court or judge, etc., 372 
In case of probate of will, 482, 588 
From order of recorder, settling ac- 

count of fiduciary, 516 
From order of supervisors tor a levy, 

ete., 242 


To supervisors. 
From decisions of board of equali- 
ization, assessors, etc., 154,158, 178 
To court of appeals. 
Errors insufficient in appellate court, 
637, 638 
639 


639 


case, 639 
When undertaking may be filed, 

etc. 639, 640 
If not filed in term time, notice to 

be given, etc., 639, 640 
Proof of notice, ete., to be filed oie 

papers, 640 
Stay of proceedings on, etc., 640 
640, 641 


Record on, how made up; printing 
of, 
Duty of clerk as to docketing ap- 
peals, © 641, 740 
When court may inspect record of 
former appeal, 
May award certiorari to bring up 
record, ete.. 641 
When undertaking dispensed with, 641 
Printed records; how disposed of, 641 
Court docket ; order in which to be 
made up, etc., 641, '740 
When record must be filed, 641 
When appellant deemed to have 
abandoned appeal, etc., 641 


etc. 
Tn what cases taken, and how, 
Undertaking in order to stay execu- 
tion, 
In other cases; condition of in each 


INDEX. 


APPEALS—Continued. 
Decision to be transmitted by mai 
etc.. to clerk of court below, 642 
Decision; when and how entered 
in court below, etc.; execution on, 642 
Pending cases when code took effect: 


how determined, 643 
APPEALS, COURT OF. 
How constituted, 30, 575 
President of, 575 
Sessions of; when and where to be 
held, ete., 575, 741 


Jurisdiction of, 30, 31, 575, 576 

May appoint a crier, etc.; his com- 
pensation, etc., 576 

Must appoint a reporter and clerk, 576 

May make orders concerning prepa- 
ration, etc., of reports of their de- 
cisions, 

Vacancies in office of clerk, occur- 
ring in vacation; how filled, 


APPEARANCE. 

Of parties, etc., in justice’s court, 
may be by agent or attorney, 343 

Commencement of action by, in jus- 
tice’s court, 342, 343 

Parties entitled to one hour in which 
to appear, etc., 302, 853 

Judgment against plaintiff for failure 
to appear, 

If defendant fails to appear, plaintiff 
cannot have judgment without 


576 
576 


358 


proving his case, 358 
Proceedings where only part of de- 
fendants appear, etc., 353 


When and how judgment entered 
against defendant who did not ap- 
pear, set aside, 353, 854 

Judgment or decree against parties 
failing to appear, after order of 
publication executed, etc., 

How such judgment or decree re- 
heard on appearance of party, etc., 

597, 598, 750 

Rule to plead, etc., on failure to ap- 
pear, etc., 605, 606 

When judgment, etc., by default, 
may be set aside on appearance of 
defendant, 


597 


606 


Defendant may appear at any time 
before final judgment or decree, 
etc., 607 
Continuance in such case, 607 
APPENDIX. 
To code of West Virginia, 737 to 751 
APPOINTMENT. 


When devise or bequest operates as 
an execution of a power of ap- 
pointment, 481 

Appointment made by will in the 
exercise of a power, when valid, 
and when not, 

Will made in exercise of power of 
appointment, not revoked by sub- 
sequent marriage, etc., 


480 


480 


Parties; how designated on appeal, 642 | APPORTIONMENT. 


Hearing and decision in appellate 
court, 642 


Of representation in the legislature 
of this state, ° 42 


INDEX. . 


APPORTIONMENT—Continued. 
In the congress of the United States, 6, 42 
Of money due at fixed periods. 

Apportionment of rent, money, etc., — 
in case of the death of a party i in- 
terested, ete., 582 

Remedy of personal representative, 
assignee, etc., 

To what cases chapter ninety-five 
not applicable, 

Apportionment on purchase of part 
of land by holder of rent, or of 
rent by holder of land, 532 


ATP E UCNMENT OF REPRESENTA- 
~In the congress of the United States, 6, 42 
In the legislature of’ this state, 26, 26, 42 


582 


APPRAISEMENT. 
Of attached property, when- to be 
made, 377 
Of estrays and drift property ; their 
certificate, 430 
Of estates ; appraisers, how appoint- 
ed, ete., 503 
Their compensation, oath, and du- 
ties ; return of, to recorder, 503 
Effect of appraisement as evidence, 503 
APPRENTICES. 
Who pays militia fines on, 141 
How minors are bound out, 490 
Form of apprenticeship, ` 490 
Writing executed by master; his 
duty, 490 
What is to be required of master by 
recorder, 490 
When and where writing and bond 
of master to be filed, 490 | 


How apprentice may be transferred 
to new master, z 491 
Of the money the master is to pay, 491 
How it may be recovered, 49 
Complaint of apprentice ọr master 
against each other ; how tried and 


determined, 491 
‘Where apprentice resides out of 

county where bound, 491 
As to apprentice bound out of the 

state, 491, 492 
Harboring apprentice who deserts 

his master, how punished, 492 

APPROPRIATIONS. 

Of money by legislature, how made, 

35, 87 

Not by resolution, 87 
ARBITRATIONS. j i 
In suits in justices’ courts; proceed- 

ings in, 306, 357 

Submission to, made a rule of court, 569 
Submission irrevocable; power of 

court over it, 569 


Award tobe entered as judgment of 


court, etc., 569 
For what it may be set aside, 569 
Fiduciary may submit to arbitration, 

etc., "569 
Award in such. case binding, ete., 569 
When fiduciary not liable in such 

case, l 569 
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ARDENT SPIRITS. ~ 


- Not to be sold without a license, 202 
Penalty for violation, etc. neue 
ARGUMENT. 
Before jury; number of couse al- 
lowed, 627 
ARMS. 


Right of people ió keep and bear 


- arms, not to be infringed, _ 15 
Return of condition, number, etc., of 
arms to be made by adjutant gen- 
eral, etC., 109 
His duties in relation to, as quarter- 
master general, 109, 110 
Delivery of, to militia, etē., 131 
Duties of officers and ‘privates in re- 
lation to, 31, 182 
Person having possession of to keep 
them in good repair, 182 
Inspection of, by commanding offi- 
cers, etc., 132 
Return of condition of, etc., to be 
made to adjutant general, 132 
Duty of persons about to remove, 
and of personal representatives, to 
return same, etc., to commander 
of company, etc., 182: 
Remedy for failure, 182 
How person exonerated tor loss or 
destruction of arms, etc., and 
when, 182 
At what prices arms, etc., to be ac- 
counted for, 132 
Embezzlement, etc., of, deemed onl 
ceny, etc., 2, 133 
Duty of military officer to give a 
tice of such offense to prosecuting 
attorney, 133 
Powers and duties of governor in 
relation to preservation and repair 
of arms, 183 
ARMY. 
Power of congress to raise and sup- 
port armies, 9 
President commander-in-chief of, 1i 
The military opna to the civil 
power, 21 
ARRAIGNMENT. 
Formal arraignment of prisoner, 
etc., dispensed with, 
ARREST. 
Privilege of members of Congress _ ae 
om, fy 
Privilege of voters from, 22, 28 
Privilege of members of the legis- 
lature from, etc., 28, 86 
Arrest of suspicious persons, etc., in 
time of war, by the governor, 95 
Of fugitives from justice, 96, 97 
Of officers and privates in militia 
for failing to attend muster, etc., 128 
Of persons guilty of disturbance, 
etc., at muster, 123, 124 
Of person in military service, for de 
sertion, etc., , 186 
Arrest of a maor general, brigadier 
general, or adjutant general, 145 
Of other military officers, 145 


750 


INDEX. 


ARREST—Continned. 


~ 


But not to be arrested for acts done 
two years previous, 

Officer making arrest must forthwith 
certify the same to the governor, | 
together with the cause thereof, 

_the charges, specifications, and 
proofs offered to sustain them, 
Of defendant in civil cases. 

In justices’ courts; for what causes; ` | 
affidavit, 346 | 

Order of arrest not to issue till un- 


dertaking be given by plaintiff, 346! 
Order; when it may be made, 346 
How directed, and where served, 346 
What order must state, 346 
Must be signed by justice; what to | 

require, ete., 346 
Duty of officer receiving order, 346 | 
On return of order executed, trial to 

proceed, etc., 346 | 


If trial be continued, defendant to be 
discharged, upon giving under- 
taking with good security, etc., 

But defendant not to be detained in 
custody more than forty-eight 
hours by such continuance, unless 
it was made at his instance, or by 
his consent, 

Imprisonment of defendant, ete. 

When judgment is rendered against | 

| 


347 | 
! 


347 


such defendant, if justice believe 
he is guilty of fraud, etc., he may 
commit him to jail, 368, 369 | 
His order in such case; how exe- | 
cuted, 
Execution may issue with order, 
Proceedings to arrest defendant after 


judgment, 
When justice may imprison defend- 
ant in such case, 369 


Execution may be issued with order, 
or order may be issued while exe- 
cution is outstanding, 369 
If sufficient property be found to sat- 
isfy éxecution, defendant not to be 
imprisoned, etc., 369 
Date of order, by whom signed, and 
how directed, 369 
Not to be executed out of county, 869 
Execution and order of arrest; both 
to be directed to the same officer, 369 
| 


What order to state; what to com- 


mand, 389 
When to be returned, and how exe- 
cuted, 869 


Not to be issued until undertaking 
given, etc., 

Copy of order signed by justice or 
the officer having the prisoner in 
custody, a sufficient commitment 
to jail, etc., _ 869 

How long prisoner to be confined in 
jail, 370 

At expiration of that time, to be dis- . 
charged without further order, 870 


369 


“May be discharged at any time by 


order of justice, upon payment of 
judgment, etc., or surrender of, 
property sufficient to pay same, 
eic., / 


370 


*- Proceedings in such case, 
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Or upon an undertaking to pay 
judgment, etc., 

If property be surrendered, it shall 

' Þe sold, and proceeds applied as if 


levied on under execution, 370 
Plaintiff liable for jailors’ fees, etc., 
in such cases, 370 


-Jailor may discharge prisoner, after 
notice, etc., if fees, etc., not paid, 370 

Arrest of defendant in circuit court. 

Order of arrest may be made by the 
court in which the action is pend- 
ing, or the clerk thereof in vaca- 
tion, 564 

Affidavit to procure such order; 
what it must show, 564 

Upon what grounds order may issue, 564 

When sufficient is shown, etc., order 
to be made, 564, 565 

What order must direct to be done, 565 

Plaintiff must deliver to clerk of 
court an undertaking with suf- 
cient sureties, etc., before order 
issued, etc., 

Form of order of arrest, 

Defendant to be arrested under or- 
der, and committed to jail, unless 
bond and security be given, etc., 565 

Condition of such bond, 565 


065 
565 


Proceedings of defendant to obtain his dis- 


charge, ete. 

Defendant may at any time pending ` 
suit give bond to officer making 
the arrest, 565 

Bond to be returned by officer to 
clerk, and filed by clerk in his 
office, 

Court or judge may quash order, 
etc. ; when, and upon what notice, 
etc., 

When to discharge defendant from 
custody, etc. 

Plaintiff may file interrogatories to 
defendant in custody, without hav- 
ing obtained a judgment, etc., 

When and how court, judge, or com- 
missioner may discharge defend- 
ant from custody, unless such in- 
terrogatories be filed, etc., 

If such interrogatories be filed, court, 
etc., may discharge him when 
proper answers are filed, and prop- 


565 


566 
566 


566 


566 


er conveyances, etc., made, 566 
Conveyances to be made to the offi- 
cer making arrest, 566 


Interrogatories, answers, and report 
of commissioners to be returned 
to court, and filed with papers in 
the case, 

Court may make such order as may 
seem right, as to sale and applica- 
tion of proceeds of estate con- 
veyed, etc., 

In criminal cases. ~ 

Arrest by conservator of the peace 
on complaint that accused intends _ 
to commit offense, 702° 

703 
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Of person going armed with a dead- 
ly weapon, etc., 703 
Arrest of person for offenses com- 
mitted in the presence of a con- 


stable, 703 
For same offenses committed in pres- 
ence, etc., of justice, 708, 704 


Of persons ‘accused or suspected of. 
selling spirituous liquors without a 
license, 

Of person charged with murder by 
inquest upon a dead body, 

Of person found in possession of 
stolen goods, etc., in execution of 
a search warrant, 707 

Process for the arrest of person 

' charged with an offense may be 


706 


issued by judge or justice, 708 
Proceedings of such officer on crimi- 
nal complaint, 708 


Proceedings where accused escapes 
out of the county after warrant 
issued, 708 

Before whom offender to be brought 
by officer making arrest, etc., 708 

Proceedings where warrant is issued 
in a county other than that in 
which offender ought to be tried, 708 

Duties of justice and officer in such 
case, 708 

Powers of justice to let to bail, 708, 709 

If offense be punishable by confine- 
ment in penitentiary, not to let 
offender to bail in less than five 7 
hundred dollars, 708, 709 

But not to bail in any case where 
bail has been previously refused, 709 

Or if an order has been made fixing 
amount of bail, etc., justice not to 
bail for a less sum, 

Circuit court or judge may for good 
cause bail any person before con- 
viction, 

Proceedings where person charged 
with an offense not punishable 
with death or confinement in peni- 
tentiary, is arrested in another 
county than that in which he is 
to be tried, in order to let him to 
bail, ete., 

Bail piece to be delivered by clerk, 
etc., to bail; form of, 

. Bail may arrest accused and commit 
him to jail, etc., 70 
Capias for arrest of offender ; ; when 
*  tobeissued, - 715 

Duty of officer admitting offender to 
bail on a capias, ~ 715 

Process issued by a court in session 
for arrest of a party accused, or a 
witness, may be executed in any 
part of the state, 

Person arrested on capias for crimi- 
nal offense, etc., to be delivered to 
court, if in session, and if not, to 
the jailor, 716 

Duty of jailor to recéive andi imprison 

1m, 


a 4 


709 


709 


709 


716 


206, 704. 
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In what cases, and how, party ar- 
rested to answer or hear judgment 
may be let to bail; recognizance 


where to be returned etc., 716 


Fees of officers for. 
Of justice for warrant of ; docketing, 
etc., 659 
Of constable for arrest in felony, 660 
In other cases, 660 
Of sheriff for, ’etc., 661 
Of guards assisting in, etc., 661 


ARREST OF JU DGMENT. 
When not allowed in criminal case, 715 


ARSENALS. 
Provisions of the constitution of the 
United States as to places for, 9 
ARSON. . 
Murder in attempt to commit, 
Arson; how punished, 
ARTICLES OF WAR. 
Militia in actual service to be gov- 
erned by, 
Trials before a court martial to be 
governed by, etc., 


ARTILLERY. 

Belonging to a division, when to 
compose a regiment, etc.; how de- 
nominated, 

Volunteer company of, to consist of 


678 
681, 682 


137 
147 


115 


what number, 125 
Enlistment of, etc., 125 
Officers in company of, 125 


How many companies of, there may 
be, etc., 130 
How to be armed, equipped, instruc- 
ted, etc., 
Allowed horses, when, etc., 
May be required to perform duties 
of light artillery, 131 
To what regiments field officers of, 
to be attached, 
With what regiment, etc., companies 
of, to parade, _ 181 
ASSAULT AND BATTERY. 
How and when party committed or 
recognized for, may be discharged, 
etc., on making satisfaction to 
party injured, 710, 711 
Order of discharge to be returned to 


1381 


clerk of court, etc., Yii 
ASSEMBLY. 
Unlawful, duties of judges and jus- 
tices in suppressing, etc., 691, 692 


_ Punishment for, in certain cases, ete., 692 
ASSESSMENT OF TAXES. 


Number of assessors in each county, 153 
When board of supervisors to lay off 


districts, 153 
No township to be divided in, | 158 
How far duty and authority of as- 

sessor extends, 153 


Removal of assessor from office, 153, 72 

Auditor to prepare and forward to 
assessors printed forms for land 
and property books, 

Also of lists of taxable subjects, 


153 
153 
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Also written or printed instructions 
for the proper discharge of their 


duties, 153 
Penalty on assessor for not obeying 
instructions, 158, 154 


Books and papers of predecessor to 
þe delivered to assessor on applica- 


tion, 154 
Penalty for failure, 154 
Substitutes therefor, when and how 

procured, : 154 
Fee of person furnishing copy of, and 

how paid, 15 


Correction of mistakes in land books. 
Board ‘or the correction of land 


books, of whom composed, 154 
Quorum; how constituted, 154 
When to meet, 154 
Supervisors may order meeting of, 154 


Their duties, 154 
Compensation of, 154 
Appeals from decisions of, when and 
how taken and proceeded in, 154, 178 
Assessor must correct his land book 
as directed by said board, or by su- 
pervisors on appeal, 154 
Other corrections to be made by as- 
sessor, 154 
Duty of assessor as to lands not en- 
tered on his books, etc., 154, 155 
Such lands how entered and assessed, 155 
Penalty on assessor for failure, 155 
Exception as to counties where as- 
sessment has been dispensed with 
by law, k 155 
How lands improperly assessed in 
one district transferred to proper 
district, etc., 155 
Duty of assessor receiving such cer- 
tificate, 155 
Same where land assessed in wrong 
township, 
Provision in case of change in boun- 
dary lines of counties or town- 
ships, or creation of new ones, 155 


Change of ownership, or valuation, general 
rule respecting. 

‘When land correctly charged to one 
person on land book, not to be 
changed, etc., 155 

List of deeds, ete., to be reported to assessor. 

Recorder to furnish list of deeds to 
assessor; when, 155 

Contents of list, 155 

Proviso where several deeds for 
same land, 155 

List of judgments, etc, to be furnish- 
ed by clerk of circuit court; 
when, 155, 156 

Contents of such list, 156 

List of lands devised by will, to,be 
furnished by recorder; when, 

Contents of such list, 

Delivery of such lists where there is 
more than one assessor, 

Abstract of grants to be furnished to 

- recorder by secretary of the state; 
when, 


156 
156 
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Recorder’s duty thereon, 156 
Penalty on any officer for neglect of 
duty in such case, 156 
Party interested may procure at his 
own costs a copy of such deed, 
etc., and deliver it to assessor, 156 
Duty of assessor thereon, 156 


Change of ownership or value; how entered by 


assessor. 
Changes to be noted by assessor on 
his land book, 156 
Lands mentioned in abstract of sec- 
retary of the state; how entered 


and assessed, 156 
Penalty on assessor for failure, 156 
Real estate purchased for the state, 

not to be entered, 156 
Register of such lands to be kept by 

auditor, 156 


Such lands when redeemed to be re- 

placed on land books, and how, 
156, 157 

Real estate sold to an individual for 

taxes; how entered on land book, 


etc., 157 
To be charged to former owner till 

purchaser gets deed, 157 
Lands specified in lists, etc.; how 

transferred and charged, 157 


When a tract ts divided; surface lands and 
minerals under the same. 
Assessment of tracts, etc., becoming 
the property of different persons, 157 
Same, where one person becomes 
the owner of the surface and 
another of the minerals under it, 157 
Correction of such assessments; 
when and how made, 157 
Lands of a deceased person. 


Lands of person dying intestate ; 
how listed, 

Each heir liable for whole tax on 
land; when, 157 

His remedy in case of payment of, 157 

Lien on land therefor, and how en- 
forced, : 157 

When land to be charged to devisee, 157 

‘When land devised to be sold, to be 
charged to decedent’s estate, and 


how long, 157 
Taxes in such case to be paid by per- 
sonal representative, etc., 157 


How old or new buildings are to be assessed. 
Assessment of buildings, when and 


how made, 158 
Taxes on omitted buildings, how 

charged, 158 
New buildings, etc., not to be taxed 

till fit for use, 158 
Deduction to be made in assessment 

where value of building reduced 

one hundred dollars, 158 
Same, where buildings destroyed, 158 


Appeal to supervisors by party ag- 
ieved in such cases, . 16 
Proceedings in such cases, 158 
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Copies of orders of board of super- 
visors to be sent by clerk to audi- 


è tor, in such cases, 158 
Also to the proper assessor, 158 
Penalty on assessor, ete., ` 158 

Machinery and fixtures attached to mills and 
manufactories, 
Assessment of such machinery, etc., 
when and how made, 158 


How such assessment increased or > 

diminished, _ 
Township lists of real estate. 

Separate list for each township to be 
made in land book, 

What lands and lots to be entered 
therein, 9 

Entries to be made alphabetically, 
etc., 159 

Exception as to Berkeley county, 159 


Lands situated in different assessment districts 


and townships. 


Land lying in two or more counties 
to be assessed where greater part 
lies, etc., 159 

Effect of entry and payment of taxes 
ina different sean 159 

Value of buildings in such cases, by 
whom assessed, 

Conveyance ‘of land lying in two or 
more assessment districts, in the 
district where it is not assessed, 159 

Duty of assessor in such case, 159 

Same, where land lies in two or more 
townships, 


Inquiries to be made of land owners and their 


agents. 


Assessor must carry with him land 

book of preceding year, etc., 159 
Entries on, etc., to be shown to per- 

son charged with land, or his 

agent, 159 
What such person or agent must 

state on oath, 159, 160 
Use to be made of such information 

by assessor, 160 
Penalty on owner or agent refusing 

to give the information required, 160 
Penalty on assessor for neglect in 

such case, 


Form of land book, tracts of land; town lots, 

Form of land book, and what to_con- 
tain, 

Table of tracts of land; what to be 


entered in, 160 
Table of town lots; what to be en- 
tered in, 160 


Assessment to have reference to first of April; 


to whom taxes are chargeable. 
Assessor must commence his assess- 
- ment on the first day of April, etc.; 
what he must ascertain, 160 
Taxes, by whom to be paid, 161 
Who deemed the owner of land and 
personal property for the purposes 
of taxation, 161 


By whom property is to be lasted. 
Owner of property, if of full age, etc. 
to list for taxation, 161 
Property of minor, by whom listed, 161 
Separate property of married wo- 
men, by whom listed, 161 
When property of husband may be 
listed by the wife, 
Property held in trust, by whom 
listed, 161 
Property of deceased person to be 
listed by personal representative, 161 
Of insane person or convict, by his 
committee, 161 
Ot a company, whether incorporated 
or not, how listed, 
Property in hands of receiver or 
commissioner to be listed by them, 
161, 168 
Money deposited to the credit of a 
suit, how listed, 161, 168 
Property of one person listed by 
another, how listed, 161 
Property exempt from taxation. 
What property is exempt from tax- 
ation, i 161, 162 
Assessment of capitation tax. 
Who are to be assessed with capi- 
tation tax, 
Such tax to be paid but once in the 
same year, 162 


Personal property; definitions. 
The word “persons,” what it in- 
cludes, - 162, 163 
Words importing residence, as ap- 
plied to firms and companies, how 


regarded, 163 
The words “personal property,” 
what they include, , 


The word “money,” what it in- 
cludes, f i 
What included in the word “credits,” 163 
What, in the word “investments,” 163 
What personal property to be listed 
for taxation, 163 


In what district personal property to be listed. 


What personal property to be listed 
in district where the person listing 
it resides, 
Such property employed in trade or 
business belonging to a company 
_or individual, where listed, 163; 
When to be listed where the same 
may be on the first day of April, 168 
Valuation of personal property. 
Value of credits, how estimated, 164 
Value of investments, how estimated, 164 
Individual stockholders in compa- 
nies not to be assessed, where 
stock, property, or capital is as- 
sessed to company, 164 
What to be deducted in listing credits 
and investments, 
Dispute between owner and assessor 
as to value of personal property, 
how settled, 
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List to be called for by assessor. 

Duty of assessor to ascertain all per- 
sonal property taxable, as soon as 
possible after first day of April, ete., 164 

He must call upon every person, etc., 
for list, 164 

And require persons to answer ques- 
tions on oath, . 164 

Penalty on assessor for failing to 
make such call, 164 

Forms of lists to be furnished by as- 
sessor when required, etc, | 164 

Such forms to be left at person’s rési- 
dence if he be absent, and with 
whom, 16 

Assessor’s duty where no person 
found at residence of person re- 
quired to list property, 164, 165 

Form of oath to be taken, to be ap- 


pended to list, 165 
Duty of person called upon, etc., to 
return list of property within ten 
days, 165 
o whom such return tobe made, 165 
Forms of oath to be taken, etc., 165 


When person may refuse to value 
property, 

His duty in such case, 

Value in such case to be fixed by 


assessor, _ 165 
F enalties, 
For refusing to furnish list of prop- 
erty, 165 


For rcfusing to take oath, — 
For refusing to answer, or answer- 
ing falsely, questions propounded 


by assessor, 65 
For refusing to be examined under 
oath, 165 


For failing to deliver statement, etc., 165 

For failing to give true list of money 
loaned, 165 

Forfeiture in such case to go to in- 
former, 

Assessor’s duty where person fails 
to furnish proper, incomplete or 
erroneous list, 165, 166 

Duty of person having possession, 
etc., of property to produce same 
to assessor when required, 

Penalty for failure, 

Household and kitchen furniture not 
to be listed, except as provided by 
law, 166 

Assessor may administer oaths, etc., 166 

Toll bridges and ferries. 

Value of toll bridges and ferries, 


166 
166 


how ascertained and assessed, 166 
Incorporated companies. 
Real and personal property of incor- 
porated companies, how ascer- 
tained and assessed, 


Where branches of such companies ~ 
to be assessed, 166 

Where capital of such companies is 
assessed, the personal property 
thereof shall not be otherwise as- 
sessed, 166 


~ 


| 


Nor shall the shares of stockholders 
or partners be assessed to them, 166 


Capital used in trade or business by merchants 


and other individuals or firms, 
Capital of individuals and firms used 
in trade or business, how ascer- 
tained and assessed, 167 
Duty of person or firm commencing 
business after the first day of April, 
_ ete., 167 
Assessor’s duty in such cases, 167 
Property so assessed not to be other- 
wise listed or assessed, etc., 167 


Receivers, commissioners, and clerks of courts. 


Duty of assessor to ascertain from 
receivers and commissioners, what 
monies, bonds, etc., are under his 
control, etc., 

And from clerks of courts, the amount 
of money deposited to the credit 
of suits, etc., 168 

Railroads. 

Property of railroad companies, how 
and by whom listed for taxation, 168 

Property exempt not to be listed, 168 

Proportional value of rolling stock, 
etc., to be added to fixed property, 
and apportioned among the coun-. 
ties along the road, etc., 168 

Such property, how taxed, 168 

Proviso as to road bed, bridges, tun- 


168 


nels, etc., 168 
List, etc.; when and with whom to 
be filed, 168 


Such list to be laid before the board 


of public works, 169 


If list satisfactory, auditor to assess 
the’property of company, ete., 169 
For what purposes to be assessed, 169 


If list furnished not satisfactory to 
board, commissioners to be ap- 
pointed to assess the property of 
company, -~ 169 

Same if company fail to return list, 169 

When commissioners to be appoint- 
ed, 169 

Qualification, number, and residence 
of, 169 

Duties of such commissioners, 169 

When and to whom the assessment 
made by such commissioners is to 
be returned, 

Their decision to be final, 

Assessment of the property of com- 
pany to be certified by the auditor 
to the supervisors of each county 
through which railroad runs, 

Duty of board of supervisors on re- 
ceiving such certificate, 

Duty of clerk of such board to cer- 
tify to auditor, etc., the amount of 
county levy, etc., 

But railroad not to be taxed by coun- 
ty for the purpose of building any 
other railroad, 169, 170° 

Duty of board of education, etc., to 
certify to auditor the levy, etc., for 
free school purposes, 17 


169 
169 


169 
169 


169 


rt 
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Taxes to be charged by auditor to 
company ; for what purposes, and 
how, 

Auditor to transmit to company a 
statement of taxes charged against 
it; when, 

When company to pay taxes into the 
treasury, 170 

Deduction to_be made, if taxes paid 
in time, 170 

If taxes not paid in time, ten per 


cent to be added thereto, etc., 170 
Auditor to certify taxes, etc., to be 

collected, to sheriff, 170 
Sheriff's duty thereon, ~ 170 


Such taxes, how collected and ac- 
counted for, 

School taxes, when collected by 
sheriff, to be paid to treasurer, 170 

When company pays taxes ‘into 
treasury, auditor to settle with 
sheriff for county levies, 

Sheriff to account for such levies to 
supervisors, 

Amounts so paid into treasury for 
school purposes; how disposed of 
and paid, 170, 171 

Auditor to certify to supervisors the 
amount of county levy paid to 
sheriff; when, 

Also to county superintendent of 
free schools the amount of levies 
due to each township and inde- 
pendent school district, 171 

The right of the state or any county 
or township to enforce the collec- 
tion of taxes heretofore assessed, 
etc., not to be affected or impaired, 171 

Such taxes, etc., when paid, to be in 
full satistaction, etc., 171 

No other assessments to be made on 
the property of such company, 171 


Exception, 171 
Compensation of commissioner, and 
how paid, -ivi 


Vacancies in board of commission- 
ers, how filled, and new boards 
appointed, 171 
Making up personal property book. 
Personal property book ;' how made 
up, and what to contain, 171, 172 
Duty of bank officers to furnish as- 
sessors with names of non-resi- 
dent stockholders, and amount of 
stock held by them, 
Taxes omitted in former years; when 
to be entered, 172 


Rules applicable to both land and property books. 


Assessor must add up columns of fig- 
ures on each page of land and per- 
sonal property book, etc., 172, 178 

Also at the end of each township 
list, 173 

How the same is to be done, and 
what it must show, 173 

Totals so ascertained; where trans- 
ferred, how added up, and what to 
show, 173 
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Assessor must report his own prop- 
erty, under oath, to clerk of board 


of supervisors, 178 
How he must enter and assess his 

own property, 178 
Penalty for failure, etc., 173 


Duty of assessor in cases where no 
land or personal property book 
has been made out for any year 

* since 1865, etc., 

Effect of books made out by assessor 
in such case, and proceedings 
thereon, 173 

Duty of assessor where he is inter- 
rupted by war, insurrection, etc., 178 

Collection of taxes in such cases, 178 

In case of destruction, etc., of land 
books, etc., a re- assessment of lands 
may be made, and how, 178 


_ Compensation therefor, 178 
Proceedings of assessor after books made out. 


Assessor;to make three fair copies of 
personal property book, 178 
And return them, with lists, to the 
recorder, 178, 174 
Recorder’s "duty thereon, 174 
Assessor must attend Office of re- 
corder, and assist him at enumer- 


ations, etc., 174 
Recorder to point out errors to as- 
sessor, a 174 


Such errors to be corrected, and how, 174 
If recorder and assessor disagree in 
such case, prosecuting attorney to ; 
decide, 174 
Books, when and how to be certified 
by recorder, 
Oath of assessor to personal proper- 
ty book, 
Certificate of officer administering 


oath, 174 
Assessor must also make three copies 

of land book, 174 
And present the same to recorder, 174 
Recorder’s duty thereon, 174 


He must point out errors therein to 
assessor, 

In case of disagreement as to such 
error, prosecuting attorney to de- 
cide, 174, 175 

Certificate of recorder to land book ; 
when and how made, 

Oath ef assessor to land book, 175 

Certificate of officer administering it, 175 

One copy of each book, with lists, 
etc., to be delivered to clerk of 
board of supervisors, and when, 175 

Clerk must preserve the same in his 
office, 175 

Such books to be free for inspection 
of all persons, 

Copies thereof, etc., may be had, etc., 175 

Such books to serve for laying county 
levy, 

Another copy of each of said books 
to be delivered to sheriff, and 
when, 175 
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Such copies to be his guide in the 

collection of taxes, 175 
Remaining copies to be transmitted 

to auditor, and when, 175, 176 
What certificate to be appended 

thereto, 176 
Such copies to bea guide for auditor 

in settling with sheriff, 176 
And admitted as evidence in legal 

proceedings against sheriff, 176 
Assessor may require of officer a 

written acknowledgment of re- 

ceipt of such books, 176 
Originals of land and property books _ 

to be retained by assessor while i in * 


office, 176 
And at the end of his term delivered 
to his successor, 176 
Penalties on assessor for a failure to 
perform his duty, 176 
Compensation of assessors. 
Fees of assessors, 176, 177 


He may make out tickets for fees, 
and place them in hands of officer 
for collection, 

Such fees, how collected and ac- 


counted for, 177 
Penalty for issuing fee bills wrong- 
fully, 177 


Allowance to assessor payable out 
of county treasury, 
Allowance to recorder payable in 
same manner, 
Postage accounts of assessors; how 
- verified and paid, 177 
When board of supervisors may re- 
fuse or reduce the compensation 
of assessors, 177 
When and in what manner compen- 
sation of assessor may be appor- 
tioned where services performed 
in part by different assessors, etc, 177 
When assessor appointed to fill va- 
cancy entitled to whole compensa- ~ 
tion, 7 
Relief against taxes erroneously charged. 
When no alteration to be made in 
land and personal property books, 177 
How party aggrieved by entry on 
books or assessment of license tax 


may obtain redress, 178 
Notice of application for, must be 
given to prosecuting attorney, 178 
Duty of prosecuting attorney in such 
cases, 178 
Duty of board of supervisors on 
such application, 178 
What order to be made by such 
board, 178 
To whom such order to be delivered, 178 
Its effect as a restraining order, 178 
When officer to refund money col- 
lected, 178 
Such ordera voucher for sheriff in 
his settlement with auditor, 178 
If money has been paid into state 
treasury, how recovered, 178 


ASSESSMENT OF TAXES—Continued. 


Application therefor must be made 
within one year from the date of 
order, 178 

Board of supervisors has sole juris- 
diction to correct assessments, etc.; 
its decision final, ete., 178 


Grand jury to inquire jio. violations of Tev- 


enue laws. 


Assessor’s duty to furnish prosecu- 
ting attorney a list of violations 


of revenue laws, etc., 178 
List to be given to foreman of grand 
jury by prosecuting attorney, 178 


How list to be treated by foreman, 178 
List to be returned to clerk of court 
by foreman when grand jury dis- 
charged, 178 
Duty of clerk to file and preserve 
same in his office, 
Circuit courts to charge grand juries 
to inquire into all violations of 


revenue laws by assessors, 178 
Definition of words “ tax,” é taxes,” 

“ taxable,” and “ taxation, ds 178 

License tan. 
Assessment of, 204, 205 
ASSESSORS. 

Number of, in each county, 158 
Election of, 33, 44 
Their oaths of office, 76, 77 


Their bonds; how payable, and con- 
dition of, 
Penalty of, by whom approved, and 


where recorded, 81 
Removal of, from office, 72 
May appoint an assistant, how, 73 


Deputy may perform his "duties, ete, 78 
Default, etc., of deputy a breach of 
condition of bond of principal, 73 
How deputy removed from office; 73 
Duties of assessor. 


In the enrollment of militia, 112, 118 
In assessment of taxes, etc., 153 to 178 
In regard to lands forfeited for failure 
to enter same on his books, 199 
As to entry of part of tract of land 
on his books at request of claim- 
ant, etc., 201 
As to assessment of license tax, etc. 
204, 205, 207, 208, 209 
As to return of list of ‘foreign insur- 
ance, telègraph, and express com- 
panies or agents doing business in 
his district, 217 
As to register of births and deaths, 
436, 437, 438, 439 


In relation to school lands, 550, 551 
His compensation. 

For enrolling militia, 113 

As a member of the board tor the 
correction of land books, 154 

For assessment of taxes, etc., on 
property, 176, 177 

Under license laws, 207 


For registering births and deaths, 487 


INDEX, 


ASSETS. - 


_- How disposed of. 
Personal estate of decedent to be 
administered by his personal rep- 


resentative, 503 
Appointment of debtor executor 
. does not extinguish his debt, 503 


Dead victuals to be for family use, 508 
Live stock necessary for food for 


family may be killed, 503 
What property to be sold, and what 
not, 508 


Property exempt from execution re- 
served, 
Sale of property ; when and how to 
be made, 5038, 504 
Funeral expenses provided for, 503, 504 
Things likely to be impaired in value 
to be first sold, etc., 504 
Terms of sale, 50 
When other property to be sold, 
having regard to specific, legacies, 504 
Estates for life are assets in the 
hands of personal representative, 


etc., 504 
Payment of debts. 
In what order debts to be paid, 504, 505 
Real assets. 

Executor, etc., to sell real estate de- 
vised to be sold, etc., 505 

Also to receive and pay rents and 
profits, etc., 505, 506 


Real estate to be assets for the pay- 
ment of debts, 
The order of payment to be the 


same as personal estate, 506 
How and by whom such assets to 

be administered, 506 
Heir or devisee selling real estate, 

when liable, etc., 506 
When estate not liable if conveyance 

was bona fide, ° 506 


Heir or devisee may be sued in 
equity in such case, but not at law, 
etc., 506 

When personal representative may 
prosecute suit in equity to subject 
real estate of decedent to the pay- 
ment of his debts, 506 

Who to be defendants in such suit, 506 

When and how creditor of estate 
may commence and prosecute such 


suit, 506 
May sue although he has not obtain- 

ed judgment at law, 506 
Who to be made defendants in such 

suit, 506 
All creditors may present and prove 

their claims in every such suit, ete., 506 
No decree for distribution of pro- 

ceeds of sales of such real estate 

to be made until notice to credi- 

tors to present and prove their 


claims be given, 506, 507 
Form of such notice, 507 
How and for what time to be pub- 

lished and posted, 507 


When court may decree distribution 
of proceeds of sale, and among 
what creditors, 
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ASSETS—Continued. 


Effect of such decree as a bar to 
claims of creditors who have fail- 


ed to present their claims, etc., 507 
But such creditor may share in dis- 
tribution of surplus, ete., 507 


Creditor failing to present claim be- 
fore final decree forever barred of 
participation in proceeds of sale, 
so far as other creditors are con- 
cerned, 507 

After commencement of any such 
suit, no other suit against estate 
to be commenced, except at costs 
of the plaintiff therein, i 507 

A lien, acquired by judgment or 
otherwise, in the lifetime of de- 
cedent, not affected, 507 


ASSIGNMENTS. 


Assignee of bond, note, account or 
writing, not negotiable, may main- 
tain an action thereon in his own 
name, 

Need not use the word “assignee” 
in bringing such suit, 588 

To allow all just discounts to de- 
fendant, not only against himself, 
but against assignor, before the de- 
fendant had notice of the assign- 
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ment, - 588 
Plaintiff may unite in same action 
, claims payable to him individu- 
Jali, with those payable to him as 

assignee, 588 
Assignee may recover from assignor, 

etc., 588 


Only joint assignors can be joined in 
the same action, 
Remote assignor may make the same 
defense as if suit had been brought 
by his immediate assignee, 038 
Court of equity has no jurisdiction 
of suits upon bonds, etc., by as- 
signee, unless the assignee has no 
adequate remedy at law, 588 


ASSIGNS. 


Operation of covenant of warranty 


on, 466, 467, 468 


ASSISTANT. 


Prosecuting attorney, appointment 

of; his oaths and duties, 592 
Keeper of penitentiary, appointment 

of; his oaths and duties, 730 


ASSOCIATIONS, BENEVOLENT 


Incorporation of, 405, 406, 407, 412, 418 
Powers of, in regard to sale or incum- 
brance of property; to borrow 


money, etc., 415, 416 
Laws applicable to conveyances of 
land to free masons, etc., 416 
How much land such societies may 
hold, 416 
Books‘and furniture of, how held, 416 
ASSUMPSIT. 
Action of, may be brought on sealed 
instrument, etc., 587 


When account must be filed with 
declaration in action of, 
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ASSURANCES. 


When actions on, not maintainable 


without writing, 535 


ATTACHMENTS. 


In justices courts. 
In suits before justice; how obtained, 376 
Affidavit therefor, what to show, 376 
Attachment to issue against personal 
property, 376 
How-directed, executed and returned, 876 
Not to issue until undertaking given, 
ete., 
Condition of such undertaking, 376 
In what cases attachment may issue, 376 
In what cases it may issue though 
the debt be not due, 376 
What the order of attachment must 
command the officer to do, 
How officer must execute such order, 
cte., 

Effect of delivery of copy of order 
of attachment to garnishee, ete., 
Officer must note on the order, and 

state in his return the exact time 


of the levy, 377 | 
Penalty for failure, 377 
Liability of garnishee to plaintiff, 877 


Garnishee may deliver property or 
money, etc., of defendant to officer, 
or the justice, before the return of i 
the order, etc., 377 

In such case he is discharged from 
liability, - 

Officer to take charge of attached 


tiff in writing to do so, etc., 377 

Unless an undertaking with sufficient 
sureties be delivered to him for its 
forthcoming, etc., 

Ifsuch undertaking be offered, officer 
to have property appraised, etc., 
Undertaking, appraisement, etc., to 

be returned to justice, 


377 
877 
877 


- When perishable property, etc., may 


be sold by order of the justice, 877 
Justice to allow officer the reasonable 
expenses of executing attachment, 
and of keeping and selling the 
property, 377, 878 
Expenses to be paid by plaintiff, and 
taxed in costs, 378 
What sections of chapter apply to at- 
tachments as well as executions, 
When plaintiff may proceed to trial 
in case of attachment, etc., 
When defendant to have judgment 
for costs, etc., 878 
A judgment against the defendant 
without personal service, and 
where he did not appear, affects 
only the property attached, ete., - 378 
Execution on such judgment can 
only be levied on the attached 
property, 378 
How judgment may be enforced, etc., 378 
Sale of property, how made, etc., and 
proceeds accounted for, 378 
Liability of officer and his sureties 
therefor, 


property, if required by the plain- 
378 
| 
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When plaintiff may bring action on 
undertaking of defendant, 378, 379 
If property mentioned in such under- 
taking be forthcoming, how to be 
disposed of, . 379 
If value in money be paid, it must 
be paid to justice, 379 
How the money so paid to be applied, 379 
Garnishee, when and how compelled 
to appear and answer; witnesses 


may be subpcenaed, ete., 879 
Examination of garnishee under 
oath, etc., 379 


If he fail to appear, how justice to 
proceed, 379 
If garnishee resides in another 
county he may answer in writing 
under oath, etc., 
How proceeded against if such 
answer insufficient, 
Effect of his failure to file answers 
to interrogatories, 
Judgment against him where he. has 
money or effects of defendant, 
79, 880 
What order to be made against him 
where money not due, etc., 380 
Value of property in hands of guar- 
nishee to be ascertained, and how, 380 
What order to be made in such case, 380 
Garnishee may deliver property, etc., 880 
Such property, how disposed of, etc., 380 
Order directing the payment of 
money by garnishee may be en- 
forced by execution, 380 
Appeal from such order may be 
taken, etc., 380 
When garnishee allowed costs, etc., 380 
No prior lien to be impaired by at- 
tachment, 380 
Levy of attachment, in what order, 380 
When justice may determine the 


379 
879 
879 


priority of lien, ete., 380 
Confticting claims to attached prop- . 
erty, how determined, 880, 368 

For rent. 
May be issued by a justice; affidavit 
for, 550 
Form of attachment, 555 


In circuit court. 


In what cases an order of attachment 
may be issued, : 

Order may issue at commencement 
of action or at any time thereafter, 


554 


before judgment, 
Affidavit for, to be filed with the 
clerk, 554 
What to be stated in affidavit, 554 


Grounds of attachment to be stated, 
etc., 

Material facts relied on to show the 
existence of such ground, also to 
be stated ; exception, 

Form of order of attachment where 
bond, etc, not given, 554 

Form of such order where bond and 
security 18 given, 


554 


-554 
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Duty of officer receiving attachment 
to execute and return same, etc., 
Š 555, 556 
Liability of officer and his sureties 
for failure, 556 
On what estate attachment may be 
levied, 556 
When to be levied on the estates of 
non-residents only, 556 
Plaintif may designate persons as 
garnishees, and how, 556 
Tn such case clerk to make as many 
copies of order as there are per- 
sons designated, etc., 556 
What to be endorsed on such copies, 556 
Service of order on garnishee, how 


made, 556 
How levy may be made and return- 
ed on real estate, 556 


If bond and security be given by 
plaintiff at the time of suing out 
attachment, officer to take possess- 


ion of property attached, 556 
Bond taken by a justice to be return- 
ed by him to circuit court, etc., 556 


Return of officer serving attach- 
ment, how made, and what to 


show, 556 
When attachment may be issued on 
Sunday, 556 
Attachment lien. 


Plaintiff has a lien on personal estate 
from the time of levy of attach- 
ment, or service of copy on a 
nishee, etc., 556, 557 

And on real estate levied on, from 
the time of suing out the attach- 
ment, 557 

But the attachment first served on 
the same property, etc., has pri- 
ority of lien, 561 

Officer making levy must note on 
the attachment the day and hour 
at which the levy is made, 561 

If two or more attachments be de- 
livered to the officer at different 

_ times, he must serve them in the 
order in which he receives them, 561 

If delivered at the same time, they 
must be served at the same time, 
and satisfied pro rata, 561 

Replevy of property by defendant, ete. 

Attached property may be retained 
by defendant, etc., on his giving 


bond, etc., 557 
Condition of bond to have property -` 

forthcoming, etc., 557 
Condition of bond to release prop- 

erty from the attachment, 557 
Bond, by whom taken, penalty of, 

etc. 557 


Bond ‘to be returned to clerk of court; 


etc. 
Plaintiff: may file exceptions thereto, - 
or to the sur eeney of the sureties 


therein, within thir al days, `- -SPT 


F exceptions- -sustained;new bond to: < 3 
„bê given, etc., eo i D57 
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If officer who took such bond fail to 
file a sufficient bond as ordered by 
the court, he and his securities 
are liable, ' etC., 557 

Remedy of officer on bond BNE 
to be bad, 

In what cases interest and profits a 
attached property may be paid to 
defendant pending the suit, etc., 557 

Court or judge may discharge at- 
tachment upon defendant giving 
bond, etc., to perform judgment 


or decree, etc., 557 
Attached property, how to be kept, 
etc., 557 


But such as is expensive to keep or 

is perishable may be sold, etc, 

how, 557, 558 
Proceedings where there is a garnishee. 
Garnishee to be examined on oath, 558 
What order to be made by court in 

case he is indebted to defendant, or 

has possession of his property, 558 
But garnishee may give bond, ete., 

for payment of debt or forthcom- 

ing of property, etc., 508 
What order, etc., court may make, 
-if garnishee fail to appear, 
Upon suggestion that garnishee has 

not answered truly, jury to be im- 


paneled, etc., 558 
Proceedings in such case, 558 
If verdict be for garnishee, he is to 

have judgment for costs, ete., D58 


Order of ouioh: 
In what cases order of publication 
must be made, etc., 558 


Defense to attachment. 
Who may defend against the attach- 
ment, 558, 559 
The right to sue out attachment may 
be contested, 559 
When court to render judgment that 
attachment be quashed, 559 
If defendant desire to controvert 
facts stated in the affidavit, etc., he 


must file a plea in abatement, 559 
Issue thereon to be tried by jury, un- 
less such trial be waived, ete., 559 


The affirmative of such issueis with 
the plaintiff; what he must prove; 
verdict and judgment, 559 
Court may grant new trials as in 
other cases, 559 
When judgment given for defendant 
for costs, 559 
Also for restoration of attached 
property, etc., 
When judgment or decree to be ren- 
dered for plaintiff, 559 


Sales of attached property, ete., 


` Court to order sale of property at- 


tached, etc., 559 
Application of proceeds of sale, 559 
But real estate not to be sold until 


Ss ` personal estate levied on is exhaus- 


ted o 559 
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And then only so much thereof as is 
necessary to pay judgment or de- 


cree, 559 
Court to prescribe terms of sale in 
order, 559 


Also direct by whom sale to be made, 559 
Report of sale, what to contain, 559 
Court may, for good cause, refuse to 

confirm sale, and order re-sale, 559 | 
But if good cause for setting aside 


sale be not shown, court to con- 

firm same, 559 | 
And direct deed to be made to pur- 

chaser; by whom, 559 | 


a 


An officer heretofore or hereafter 
directed by court to make such 
conveyance, may do so though his l 
term of office has expired, 559,560 ; 

In case of death, removal, inability, 
or failure or refusal to act, of offi- 
cer or person appointed to make 
deed, etc., court or judge, etc., 
may appoint a special commis- 
sioner to do so, 

But no confirmation of any such 
sale made prior to February 11, 
1865, is necessary, 

All such sales of real estate, in 
which an attachment was levied, 
made prior to said date, legalized, 
etc., 

Orders or decrees made in vacation 
to be entered in order book, 

All conveyances of real estate made 
under such sales, as aforesaid, le- 
galized and made valid, etc., 560 

Bond to be given by plaintiff before- i 
sale of real estate, etc., where de- 
fendant has not been served with 
process, and did not appear, 560 

Penalty and condition of such bond, 560 

But sale may be made without such 
bond, where defendant’s right to 

- appear and make defense has ex- 
pired, 560 

Bond also required before sale of 
personal property, etc., - 560, 561 

But if such bond be not given, court ` 


i 
i 
i 


| 
i 
| 
i 


560 


to dispose of property, or its pro- | 


ceeds, as may be deemed proper, 56i 
Petition to contest validity of plain- 
tiffs attachment, etc., when and 
by whom it may be filed, 561 
Petitioner to give security for costs, 561 
Proceedings on such petition, 561 
561 


Costs, by whom paid, 


Re-hearing after judgment or decree. 
Within what time defendant may 
appear and file petition for re-hear- 
ing, 561, 749 
Petition, where to be filed, 561, 749 
Section 26 of chapter 106 amended 
March 3, 1870, (appendix to code,) 749 
If petition has been filed, etc., in due 
time, and was pending on March 
8, 1870, a re-hearing may be had, 
ete., 
Section 80 of chapter 106 amended, 
as aforesaid, 749 


ATTORNEY, POWER OF.. 


INDEX. 


ATTACHMENTS—Continued. 
Undertaking to be filed, etc., by de- 
fendant, in order to have re-hear- 


ing, 749 
Must be approved by the court, ete., 749 
Condition of, 749 
What defense defendant may make, 749 
Sections 27, 28, and 29 of code, re- 

pealed, 

But if real or personal property has 
been sold under judgment, decree, 
or order, etc., the title of bona fide 
purchasers is not affected by any 
judgment or decree recovered by 
defendant, etc., 

Such title to remain as valid and 
effectual as if the judgment, de- 
cree, or order under which the 
property was sold had remained 
in full force, 

Nor is such title affected, etc., by any 
error or informality in the pro- 
ceedings under which such order 
or decree, etc, was made, etc., 

Or by any defect or informality in 
the deed of the sheriff, etc., 

In what cases these provisions are 
not applicable, 563 

If defendant recover on re-hearing - 
or new trial, what order court to 
make, etc., 568, 564 

Judgment or decree in such case, 564 

If defendant fail to recover, the 
original judgment shall be con- 
firmed, 

Prevailing party recovers costs, 

Judgment for damages against plaintif. 

Upon a judgment, etc., that attach- 
ment was sued out without suffi- 
cient cause, etc., damages may be 
given the defendant, etc., 564 


How owner of property attached may have it 
restored to him in case of appeal, ete. 
If judgment be given for plaintiff, 
and an appeal betaken, upon what 
bond property restored to owner, 564 
Any bond in proceedings by attach- 
ment may be given by the party 
himself, or by any other person, 
For contempts. 
In what cases may be issued, 


ATTAINDER. 
‘ No bill of, to be passed, 
Not to work corruption of blood, 
or forfeiture of estate, 


ATTEMPT. : 

To commit an offense; how pun- 
ished, 

On indictment for felony, jury may 
find accused not guilty of princi- 
pal offense, but guilty of an at- 
tempt to commit it, 720, 721 

Effect of general verdict of not 
guilty in such case, 
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563 


563 


563 
563 


564 


564 


690, 691 


699 


721. 


Deeds made by. attorney 
t of, 


in fact ; 
effect of, ; 
Wherė power of, may be recorded, 469 
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Power of, may be executed by mar- 
ried woman, ; 
Effect of her deed executed under 


such power, 472, 473 
` Power of, executed in another state ; 
how authenticated, 


Warrant of, when want of it not 
error, etc., 


ATTORNEY GENERAL. 


To be elected at same time as gov- 


ernor; 31, 44 
To be commissioned by the gov- 

ernor, 31, 75 
Certificate of his election to be sent 

to governor, 62 
Vacancy in office of, to be filled by 

governor for unexpired term, 63 
Contest of election of, how tried 

and decided, 69, 70 


His term of office, commencement 
and continuance of, 


Residence of, 71 
How removed from office, 72 
His oaths of office, %6, 77 
Certificate of; where filed, 77 


His duty to examine and decide upon 
the validity of all’ bonds which 
have to be approved by the gov- 
ernor, 80 
His salary, 83 
Suits in which he is a necessary 
party ; in what court to be prose- 
cuted, 227 
To give his opinion, etc., in writing ~- 
when required by the governor, 
etc., 3 
To appear as counsel for the state in 
all cases in the court of appeals, 
and in the circuit court of the 
county in which the seat of gov- 
ernment is, 591 
His annual report to the governor, 591 
His fees; how certified and paid, 591 


ATTORNEYS AT LAW. 


How licensed to practice, 589 

Certificate of supervisors required, 589 

Practicing in other states; how ad- 
mitted to practice in this state, 589 

Oath of, 739 

. Section 3 of chapter 119 repealed, 789 

Penalty tor practicing without li- 
cense, or without taking oath ; ex- 
ception, 

Court may supersede license on 
proof of conviction of attorney for 
felony, 590 

Proceedings against attorneys for 
malpractice, 

Security for good behavior may be 
required of attorney, 

Forfeiture by clerk or sheriff, or 
deputy of either, for acting as at- 
torney, etc., 590, 591 

Attorney liable to his client for dam- 
ages sustained by his neglect of 
duty, l 

Remedy against him for failing to 
pay money collected, 591 

His remedy for-services rendered, 591 
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ATTORNEY, PROSECUTING. 
Election of, 33, 44 
Contested election of, _. 59, 60 
Vacancies in office of; how filled, 
etc. 

Not required to reside in county, 71 
His oaths of office, 76, 77 


To decide disputes between record- 
er and assessor, 174, 175 
His duties on applications to correct 
assessments of taxes on property, 178 
In relation to violations of revenue 


laws, 178 
His duties under license laws, _ 211 
To institute proceedings for the re- 

covery of fines, etc., 224. 
His salary, 248, 744, 745 
To prosecute cases of bastardy, 490 
His fee in such case, 490 


His duty to appear and represent in- 

terest of state in proceedings to 

sell school lands, etc., 552 
To go before grand jury when called 

on, etc., 591, 592 
But not to be present when vote on 

finding indictment is taken, 592 
May appoint an assistant, how, 592 
Oaths and duties of such assistant, 592 
Duties of certain officers to give him 


notice of violations of law, 592 

His fees, etc., 664 
ATTORNMENT. 

Of tenant, when unnecessary, etc., 526 

When void, etc., 526 
AUCTIONEERS. 

To be licensed, 2038 

Penalty for acting without, | 208 


How license obtained, 204, 205 
Corporation license may be required 


in certain cases, 205 
Tax to be paid, 212 
AUDITOR. 
To be elected at same time and for 
same term as governor, 29, 44 
Certificate of election of, to be sent 
to secretary of the state, 61 


Vacancy in office of, to be filled by 
governor for the unexpired term, 63 


Contest of election of, how tried and 


decided, 69, ‘70 
Commencement of his term, 71 
How removed from office, 12 
His official oaths, 76, 77 
Certifieate thereof to be filed in 

office of secretary of the state,. 77 
His bond; to be approved by the 

governor, 
Penalty of, and where filed, 80 
His salary, 29, 83 
Clerk hire, what sum he may expend 

for, 88 


His duties as to receipts and disburse- 

ments of money at the treasury, 
104 to 107 

What accounts to be kept by him in 
his office, ek 105, 106, 107 

To direct upon what account money 


to be received by treasurer, 104 
When comparison of accounts with 
treasurer to be made, 107 
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His annual report, 107- 
When, to be furnished to governor, 107 
What to contain, 7, 108 
Office hours of, 108 
His absence, treasurer to be inform- 

ed of, 108 


During his absence, who to perform 
his duties, 

When governor may appoint some 
person to perform his duties in his 
absence, 

He and his sureties liable for miscon- 
duct of person so performing his 
duties, 

Copies of land books to be trans- 
mitted to him, when, ete., 175, 176 

His duties in relation to the assess- 
ment of taxes on railroads, 168 to 171 

Removal of assessors on complaint 


108 | 


108 


oe) 


of, 153 
To furnish forms and instructions to 
assessors, 153 


May, with the approval of the gov- 
ernor, appoint a collector of taxes, 179 
Copies of delinquent lists to be sent 
to auditor, 184 
His duties in relation to said lists, 184 
May proceed against delinquent 
sheriffs, etc., 185 
His duties under the laws in regard 
to the sales, etc., of lands delin- | 
quent for the non-payment of tax- 
es, and lands forfeited to the state, 
186 to 202 


His duties under license laws, 209, 210 


INDEX. 


AUDITOR—Continued. 

His duties in regard to foreign i insur- 
ance, telegraph, and express com- 
panies,- 214 to 217 

His powers and duties in relation to 
the recovery of claims due the 
state, 218 to 222 

In relation to recovery of and pay- 
ment of fines, etc., into treasury, 


225, 226 
‘Claims disallowed by auditor, how 
recovered, 226 
Auditor to be made defendant; his 
answer, 226 , 
Suits in which he is defendant; 
where to be brought, 227 
His duties as to school lands, 551 
AUTREFOIS ACQUIT. 
yon a good plea in bar of prosecu- 
700, 701 
AUTREFOIS CONVICT. 
Constitutional provision concerning, 15 
AWARDS. 
Limitation of action on, 547 


Submission to arbitration made a 


rule of court, 569 
Submission irrevocable; power of 

court over it, 569 
How time for award enlarged, 569 


How and when award is entered as 
the judgment of the court, 569 
For what award may be set ‘aside, 569 
Fiduciary may submit to arbitration, 569 
` Effect of award in such case, 69 
How witnesses compelled to attend 
and testify before arbitrators, 620 


B. 


BAGATELLE TABLE. 
To be licensed, 203 
Penalty for failure, 203 
License, how obtained, 204, 205 
Tax to be paid, 212 
BAIL. 
Excessive, not to be required, 16 


Fugitives from other states, when 
and how admitted to, etc., 96, 97 
How judgment obtained on motion 
for money paid by bail, or by 
sheriff liable for taking insufficient ie 
549 
Required of defendant leaving the 
state, in what cases, etc., 846, 564 
When and how defendant may rbe 
discharged, 847, 565, 566 
(See title “Arrest.”) | 
In criminal cases. 
Powers of justice to admit to bail, 
708, 709 
Cannot admit to,if bail has been 
previously refused, or for a less 
sum than has been fixed, etc., 
Powers of court or judge to admit 
to bail, 
-May do so in any case before con- 
viction, 709 


709 


BATL—Continued. 

When and in what case defendant 
arrested in another county may be 
bailed in that county, ) 

Proceedings i in such case, -709 

Bail piece to be delivered to bail by 
clerk, etc., 709 

When accused admitted to bail pend- 
ing examination, etc., 709 

When person arrested for crime to 
be admitted to bail by sheriff, etc., 


715, 716 
In what sum to be bailed, etc., 716 
Proceedings thereon, 716 


BAIL PIECE. 
To be delivered to bail by clerk, 
etc.; form of, 709 
The bail or his agent may, by vir- 
tue thereof, arrest and imprison 
the accused, etc., 


BALANCES. 
Received from congress, etc., where 
to be kept, etc., 
Who to be superintendent of, 425, 198 
A sufficient number of, to be pro- m 
vided by governor and superin- 
tendent to supply counties, etc., 426 


709 


INDEX, 


BALANCES—Continued. i 

To be furnished to counties upon ap- 
plication of supervisors, ete., © 

What balances, weights and meas- 
ures to be kept on hand by super- 
visors, 426 

How, and by whom, to be verified 
and sealed, 

By whom to be kept; keeper of, to 
be sealer of weights and measures 
for the county, 

How often, and in what manner to 


be tried, 426 
Duties of sealer of weights and 

measures, 426, 427 
His fees, 427 


Liability of, for neglect of duty, etc., 427 

Forfeiture for buying by, or keeping, 
etc., balances, weights and meas- 
ures not sealed, in counties where 
they have been provided, 

(See title ©“ Weights and Measures.”’) 

BANKING HOUSE. 

Punishment for burning, 

BANKRUPTCY. 

Congress may establish a uniform 

system+of, 
BANKS. 

Of circulation must be incorporated 
by act of the legislature, 

Notice of application for passage of 
act, to be given, and how, 388, 87, 88 

All monies paid into treasury tobe . 
kept in, etc., 104 

Certificate of officer of,as to amount 
paid, etc., 

Removal of state funds from, 

Board of public works may contract 
with, for interest on deposits ; rate 
of interest, 

Sum to be deposited in, limited, _ 751 

Security required of them, 

Weights used in banks tc be tested 
by sealer of weights and measures, 
etc.; how often, 

When tender of gold by, not legal, 
etc., 

Payer to, or receiver of such bank, 


427 


681 


105 


of gold may require it to be 
weighed in each scale, and mean 
weight to govern, 427 
Embezzlement by officers, etc., of, 
how punished, 683 
Fraudulent entries and omissions by 
officers, etc., 684 
BANK CHECKS. 
When deemed negotiable, 587 
Protest of, its effect as evidence, 537 
BANK NOTES. 
Issued without authority of law, cir- 
culation of, prohibited, 699 
Larceny of, how punished, 683 
Forgery of, etc., how punished, 686 


BARGAIN AND SALE. 
How possession of bargainor trans- 
ferred to bargainee, 
Deed of, its form and effect, 
Effect of certain words therein, 


461 
463 
463 


763 


BARGAIN AND SALE—Continued. 
General provisions as to deeds, 466 
Covenants in, 466, 467 
Acknowledgment, etc.,of 469, 470, 471 
Record of, 471, 472 

BARN. 


Burning of, how punished, 682 


*6 | BASTARDS. . 


May inherit and transmit inheritance 

on the part of their mother, 
Legitimized by marriage of parents, 484 
How father of, may be charged for 


support, etc., 499 
Proceedings on such charge, etc., 489 
Bond to be required of father, etc., 489 


Remedy thereon, if condition of, 
broken, 489, 490 

Prosecuting attorney to appear and 
prosecute ; his fee, etc., 

Both the woman and the accused 


may testify, 490 
BATTALIONS. 
Each regiment to be composed of 
two battalions, 115 
Battalion composed of at least three 
companies, etc., 115 
How districts are designated and re- 
corded, 116 


Of volunteers, when and how formed, 129 
Major of separate battalion com- 
missioned, etc., 129 
Separate battalion, how numbered, 129 
To what brigade attached, 12 
Commandant of, to make return, 


etc., 129, 130 
Musters of, etc., 130 
May adopt by-laws, etc., 130 
Fines on commandant of, 140 

BEASTS, 
Poisoning of, punished, 684 
Cruelty to, punished, 694 
BEER. 
Not to be sold without a license, 202 
Punishment for such selling, 203 
License, how obtained, ete., 204, 205 
Bond required, condition of, etc., 205, 206 
Rate of tax, 212 
BEGGING. 
Overseer of the poor to prevent, etc., 
19, 320 
BEHAVIOR. i 
Security for good - behavior, by 
whom it may be required, 702 


BENCHES. 

Placed across stream for benefit of 
foot passengers, fine for destroy- 
ing or injuring, 

BENEVOLENT ASSOCIATIONS. 

For what purpose, e.c., may be in- 
corporated, and how, 404, 412 

Form of agreement; acknowledg- 
ment of, etc., 406, 412 

Where filed and recor ded, ete., 412 

Certificate of incorporation to be 
issued by secretary of the state, 
etc., what to contain, 407 

By recorder, when ; what to contain, 412 


278 
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INDEX, 


BENEVOLENT ASSOCIA TIONS—Con’d. | BILL OF EXCEPTIONS—Continued. 


Its effect, etc.; name of corporation, 


407, 412 

Fees of recorder, 418 
By-laws and regulations of corpora- 

tion, 18 

How and when may sell land, etc., 415 
Powers of circuit courts in relation 


thereto, 
How trustees of, may borrow money 
etc., = 480, 416 


May execute lien on property to se- 
cure payment, 416 

Laws applicable to conveyances of 
land to tree masons, odd fellows, 


etc., 416 

How much land such societies may 
hold, 416 

Books or furniture of benevolent as- 
sociations; how held, 

BEQUEST. 

When provision for advancement, 

etc., deemed a satisfaction of, 480, 481 


To what estate it extends, etc., 481 
BETTING. ; 

On elections, penalty for, etc., 66 

At gaming tables, games, etc.; fine 

for, 697 

Cheating in, etc.; punishment for, 698 
BIGAMY. 

Punishment for; proviso, 693 
BILL. 

In equity, when to be filed, 600 


If not done, rule to file it may be 
given, 600 
If not filed at next rule day plaintiff 
to be non-suited, etc., 600 
When to stand dismissed though 
none of defendants have appeared, 600 
When amended, supplemental, or 
bill of revivor may be filed, etc., 601 
When clerk to issue process on, 601 
When such bill to be dismissed at 
plaintiff's costs, 601 
Every material allegation of a bill 
not denied by an answer, to be 


taken as true, etc., 604 
Form of bill, 604 
Who to be deemed defendants in, 

and compelled to answer, i 
Must be sworn to in order to compel 

defendant to answer on oath, 604 
Form of verification, 605 
Taken for confessed; proceedings by 

attachment after, 06, 607 


Taken for confessed and set for hear- 
ing, 607 
BILL OF ATTAINDER. 
Not to be passed by congress, 
Nor by the state, 
BILL OF EXCEPTIONS. 
Not necessary in certain cases, 608, 627 


10, 21 


May be taken to opinion of court, 627 
If truth stated therein, the judge 
must sign it, 627 
How compelled to do so, 627 
To be part of the record, etc., 627 
May bé taken in criminal cases, 721 


If truth stated, judge to sign it, 721 
To be part of the record, v21 


BILL OF EXCHANGE, AND PROMIS- 

SORY NOTE. 

Acceptance of bill of exchange, 
what deemed a general, and what 
a qualified acceptance, 

Where bill must be presented for 
payment, etc., 

As against maker of note or accep- -~ 
tor of bill, it is not necessary to 
aver or prove presentment for 
payment, etc., 

But maker or acceptor may set up 
in his defense any loss sustained 

. by him by reason of failure to 
make such presentment, 

If bill drawn payable at a place 
other than that mentioned therein 
to be the residence of drawee, be 
not accepted on presentment there- 
for, when and where such bill may 
be protested for non-payment, 

A bill or note becoming due on Sun- 
day shall be payable, and may be 
protested on the preceding day, 

If it becomes due on Christmas day, 
or on the first day of January, or 
the fourth day of July, it may be 
protested on the preceding day, or 
if that be Sunday, on the preced- 
ing Saturday, 

When notice of protest in such cases 
to be given, 

Presentment of bill of exchange 
which is accepted supra protest 
for honor, or which has a reference 
thereon in case of need, when to 
be made, etc., 

If place of address, etc., in such bill 
be in any place other than that in 
which such bill is therein made 
payable, when bill to be forwarded 
for presentment’ for payment to 
such acceptor for honor or referee, 537 

When such bill to be presented, or 
forwarded if the day following 
that on which it becomes due be 


536 


536 


536 


536 


586 


586 
586 


587 


Sunday, etc., 5387 
What note, check, and bill of ex- 

change deemed negotiable, 587 
When it may be protested for non- 

acceptance or non-payment; effect 

of protest as evidence, etc., 537 
Protest to be prima facie evidence of 

what is stated therein, etc., 587 
Damages recoverable in case of pro- 

test of bill of exchange, 587 


9 | Action of debt or assumpsit, on what writing 


may be brought, ete. 

May be brought on any writing for 
the payment of money whether 
sealed or not, etc., 587 

Also upon notes, bills of exchange, 
etc., 037, 588 

May be brought against all persons 
liable on instrument, or any of 


them, efc., 538 


INDEX. 


BILL OF EXCHANGE AND PROMIS- {BILLS FOR PAYMENT OF MONEY— 


SORY NOTE—Continued. 
Whatrecoverable in such action, ete., 588 
Writing payable to one dead at the time. 
—~Note, bond, etc., made payable to one 
dead at the time of its execution, 
how proceeded on, and recovery 
had, ete., 
Writing binding persons jointly. 
Liability of personal representative 
upon joint obligation of decedent, 538 
Same as if obligation had been seve- 
ral, etc., 588 
Assignments. 
Assignee of note, bond, account, etc., 
may sue in his own name, with- 
out the addition of “ assignee,” etc., 538 
What discounts to be allowed by as- 
signee in such suit, etc., 
What claims may be united by as- 
signee in one suit, 538 
Remedy of assignee against assignor, 538 
But cnly joint assignors shall be 


5388 


joined in such suit, 538 
Remote assignor; what defense he 

may make, eic., . 588 
A court of equity has no jurisdiction 

of a suit upon a note, etc., by an 

assignee, where the plaintiff has 

an adequate remedy at law, 538 

BILL OF REVIVOR. 

‘When it may be filed, ete., 601 
Clerk to issue process thereon, 601 


May be dismissed by court, when, 601 
BILL OF RIGHTS. 
What rights and privileges are se- 
cured thereby, 21, 22 
BILLIARD TABLES. 
To be licensed, 203 
Penalty for keeping without license, 203 


License, how obtained, 204, 205 
Rate of tax, 212 
BILLS. 
May originate in either house of the 
legislature, 28 
How to be read, and on how many 
days, etc., 28 
Not to embrace more than one ob- 
ject, to be expressed in its title, 28 
Yeas and nays on, to be taken and 
recorded, 28 
Majority of all the members elected 
necessary to pass, 28 
To be signed by presiding -officer of 
each house, etc., 28 


BILLS FOR PAYMENT OF MONEY.-~ 
Assignment of, valid, 538 
Assignee may sue in his own name, 

538 


ete., 

To allow all just discounts against 
himself, and against assignor, be- 
fore notice of the assignment, 

May be united with individual claims 
in the same suit, 538 

Assignee of, may recover from as- 
signor, etc., 588 

But only joint assignors can be sued 
in the same action, etc, 5 


588 |. 


765 
Continued. 
Remote assignor; what defense he 
may make, — 588 


No jurisdiction in equity, when, etc., 538 


BILLS OF CREDIT. 


No state to emit, 10 
BIRTHS. 

Register of, to be made by assessor 
annually, etc., 436 

Book for record of, to be furnished 
by auditor, 436 

What to be entered therein, 436 

To be made out alphabetically ; affi- 
davit, 437 

When to be returned to recorder, 487 

Compensation of assessor, and how 
paid, ete., T 437 

Duties of recorder upon return be- 
ing made to him, 437 

Abstract to be recorded by recorder, 
etc., 

Books returned by assessor to be 
filed and preserved in office of re- 
corder, 437 

When copy of register to be trans- 
mitted to auditor by recorder, 437 

If no return has been made by as- 
sessor, he must certify that fact to 
auditor, 437 


Penalty on recorder for failure, 437, 488 
Abstract of births, etc., to be pre- 


pared annually by auditor, etc., 488 
Certified copies of books kept by re- 

corders; effect of, as evidence, 438 
Laws in relation to births, etc., ap- 

ply to colored persons, etc., 438 
Fees of recorder, etc., 438 


How information of births, etc., ob- 

tained, 436, 488, 489 
Penalties on heads of families for 

violations of the requirements of 

chapter, etc., 439 
On assessor for neglect of duty, etc., 439 
On recorder for neglect of duty, etc., 439 
Penalty for false register, or for giv- 

ing false information, etc. 439 
Blanks for register of births, etc., to 

be furnished to assessor by audi- 

tor, 


BLANKS. 
In process, by whom to be filled, 


BLIND. 
Associations for the benefit of, how 
formed, etc., 405, 412 
BLOOD, CORRUPTION OF. 
No suicide or attainder of felony 
shall work, 


BOARDING HOUSES. 
License for keeping, when not re- 


596 


699 


quired, 203 
BOARDING SCHOOLS. 
License for keeping, when not re- 
quired, 
BOARD OF PUBLIC WORKS. 


Of what officers composed, 413 


> 


~ 
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BOARD OF PUBLIC WORKS—Cont. 


Records; how kept. 


Secretary of the state to be secretary 
of the board, etc., 

Proceedings of, by whom signed; 
open to inspection, 

Duties. 

Cumberland road, and all other 
works of internal improvement, 
owned by state, to be under the 
charge of board, 

To appoint collectors of tolls, super- 
intendent, etc., 

When may fix tolls to be paid, 

Tolls, income, and profits of road, 
ete., how applied ; surplus, 

Tolls on turnprkes. 

Rates of, regulated, and when may 
be charged, 

When may be demanded, 

BOARD OF THE SCHOOL FUND. 

Of what officers composed ; its pow- 
ers, etc., 

Governor to be president of, ete., 

Auditor to be secretary of, 

Record of proceedings of, to be kept, 

Copy of such record as evidence, 

Meetings of board; when and where 
held, etc., 

Proceedings to be signed, and open 
to inspection, 

Proceedings to recover school mon- 

eys, etc., 

May appoint agents for the collec- 
tion of debts, etc. 811, 

Bond of such agents to be taken, 

Deed for lands sold by such agents, 
when and how executed, 

Compensation of agent, 

Investment of school funds by, 

Auditor to be accountant of board, 

His powers and duties as such, 

How school moneys received. into, 
and paid out of treasury, 


BOARD OF OFFICERS. 

When and by whom summoned, 

Of whom composed, 

Quorum, how constituted; who to 
preside, ' 

Powers and duties of board, 

Less than a quorum may adjourn 
from time to time, etc., 

Or commandant may appoint an- 
other day, and give notice, 

When battalion or company districts 
are laid off or altered by, metes 


and bounds of, must be designated, 116 


BOARD OF SUPERVISORS. 

How constituted, 

Their election, meetings, powers, 
and duties under the constitution, 

Meetings of, to declare result of 
elections, 

Judges of election ; qualification and 
return ot their own members, 

And of all county. and township . 
officers, 


INDEX. 
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418 
413 


418 
414 


414 


414 


414 


811 
811 


811 | 
811 
a 
312 
812 
812 
312 
812 
812 
312 


312 


116 
116 


Result of election ; how declared, 59 
To decide contested elections of 

county and township officers, 59, 60 
Their proceedings in such cases, 60 
Their certificate of result of election, 

disposition of, ` 60, 61 
When to decide election in case . 

votes be equal, etc., 62 
Vacancies in office to be filled by, 

in what cases, 64 
Removals from office by, in what 

Cases, 72 
Causes of removal, 72 
Certain bonds to be approved by, 8i 
May require new or additional bonds. 

in certain cases, 81, 82 
When on petition of sureties, 82 


Duties of board under assessment 
laws, 158, 154, 169, 177, 178, 249 

Duties of, under laws for collection 
of taxes, 183 

Duties of, under license laws, 204, 205, 

206, 207, 208 

Board of, a corporation ; its corporate 
name, 

Succeeds to former rights and lia- 
bilities of county ; contracts good 
against, 280, 231 

Who constitutes board; quorum, 281 

Stated, special, and adjourned meet- 
ings ‘of, 281, 232 

Provisions in regard to such meet- 
ings, and the ‘transaction of busi- 
ness thereat, 231, 282 

Appointment of president and clerk, 232 


230 


Duties of president, 282 
Compensation of president and other 
supervisors, 203 
Duties of clerk; journal, 233 
Other duties of clerk; notices re- 
specting county matters, 238, 234 
Fees of clerk and sheriff, etc. 234 
Pay of clerk, 234 
General powers of board; ordi- 
nances, 284, 235 
Duties of board in relation to pub- 
lic buildings, 235 
Removal of county seat, 230, 286 
Conveyances to county, construction 
of, 236 
Disputed boundary lines between 
counties, how settled, 286, 237 
Township levies; formation of new 
townships; consolidation of two 
or more townships, 237, 288 
Condemnation of land for county 
. purposes, 238 
Roads, bridges, landings, ferries, and ` 
mills; rights, powers, duties, and 
liabilities of board in relation to, 
under chapter 89, 238, 239 
Under chapter 48, 266, 268, 270, 271, 
272, 273, 274, 275, 276, 279 | 
Under chapter 44, 280, 281, 282, 283, : 


284, í 285, 288 


_County subscriptions to works of in- 


ternal improvement; duties, etc.; 
of board in relation to, 939, 240 


INDEX. 


Noxious animals and weeds; nuis- 


ances, 240 
Contagious or infectious diseases, 240 
Diseased animals, 240 
Protection of sheep from dogs, 240, 241 
Fiscal year for county purposes, 241 


Laying county levy, and superseding 
same, 241, 242 
County treasury; by whom kept, 242 
Powers, duties, and liabilities of 
sheriff, as treasurer, etc, 242, 243, 244 
Publication of financial statement, 244 
Orders on county treasury; form of, 
etc., 244, 245 
Presentation and payment of, etc., 245 
Interest and damages on county or- 
ders, 245 
Claims against county; how pre- 
sented and audited, etc., 
When suit may be brought against 
county, 245, 246 
Judgment against county ; when ex- 
ecution may be issued, etc., 246 
Enforcing payment of claim by 
mandamus, 246, 247 
Process and notices against county ; 
how served, 247 
Competency of citizens of county, 
etc., as witnesses and jurors, 247 
Prohibition and mandamus, 247 
Recovery of fines for use of county, 
47, 248 
Allowance to certain county officers, 
48, ‘745 
County maps, 248 
Duties of board in regard to the 
poor, 317 to 323 
(For details, see titles “ Supervi- 
sors,’ “Roads, bridges, landings, 
wharves, etc.,” “ Ferries,” “ Water 
courses,” ‘ Mills,” and “ Poor.’’) 


BOATS. 


Unlawful taking of, larceny, 685 
If value of, ten dollars or more, 
grand larceny, 685 


BODILY HURT OR INJURY. 


Apprehension of, cause for divorce, 
ete., 

Person causing, how punished, 678 

Punishment of driver, conductor, or 
captain of vehicle, boat, or public 


conveyance, causing, 679 
On trial of indictment for, what ac- _ 
_ cused may be convicted of, 720 


Punishment of convict in peniten- 
tiary for, inflicted upon officer or - 
guard, , 782 


BOOKS. 


To be used in free schools, no officer 
or teacher to act as agent for sale 


of, etc., 807 

Series of class books to~be used in 
schools, 307, 308 
What, are exempt from taxation, 162 
BONDS. i a 
How payable, - 79 
Sureties in, 79 


How proved or acknowledged, 79 
96 


167 


BOARD OF SUPERVISORS—Continued. , BONDS—Continued. 


Suits upon, payable to this state, 79 
Payable to the commonwealth of 


__ Virginia, 79 
Proceedings in, must show who is 

beneficiary party, 79 

Such party liable for costs, 79 


Security for costs may be required in, 79 
“Copy of bond duly. certified ; its ef- 

tect as evidence, 79 
Bond taken in judicial proceedings, 

to whom may be made payable, 79 
To whom payable in case of coun- 


ties, townships, and towns, 79 
Official condition of, 79 
Within what time to be given, 80 
On failure to give, office vacant, 80 
Penalty for acting without, 80 


Of particular officers; penalty of, by 
whom to be approved, and where 
filed, 80, 81 

Record of, 81 

New or additional bond, when and 
how required, 81, 82 

Relief of surety in official bond, 82 

Effect of new and additional bonds, 82 

Validity of bonds heretofore given, 82 

Bonds to be given by suspicious per- 
sons arrested by order of the gov- 


ernor, 95 
Bond of public printer, 80, 102 

Collector of taxes. 
His bond, 179 
Bond of person licensed to sell spir- 

ituous liquors, 205 
For purchase of real estate sold by 

the state, 220 
When to have the force of a judg- 

ment, 220 
Bond of agent to sell real estate for 

the state, 222 


Bonds taken without authority void, 253 
Bonds of contractors to build school 


houses, etc., 801 
Of county superintendent of free 
schools, 306 
Of agents to sell school lands, 312 , 
Of agent to take charge of poor, 321 
Of town or village sergeant, 881 
Of township treasurer, 336 
Of treasurer of hospital for the in- 
sane, 417 
Of fiduciaries. 
When to be given, etc., 501, 502 
Condition and penalty of, 502 
Limitation of action on, 547 
To be reported on by commissioner, 
etc., 510, 511 
When he may be required to give 
new bond, etc., 511 


To what time new bond relates, 511 
Refunding bond. i 
When it may be required by per- 
sonal representative ; condition of, 
etc., 515 
Of plaintiff in action of detinue. 
When given, how approved, penalty 
of, to whom payable, condition of, 
and where filed, 543 
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Of defendant in such action. 
When given, by whom approved, 
to whom payable, penalty and 
condition of, 
To whom delivered, and where re- 
turned, 544 
Exceptions to sureties in any such 
bond, etc., 


Of commissioner of school lands. 
To be given in open court, etc., 
Attachment bonds. 
Ot plaintiff, on suing out attachment, 556 
Of defendant, to retain attached 
property, 557 
To release attached property, ete, 557 
Where to be returned and filed, etc., 557 
To discharge attachment, when and 


552 


how given; condition of, 557 
By plaintiff, before sale of attached 
property, etc., 560, 561 


Of defendant in arrest. 

To obtain his discharge, ete., 
Indemnifying bond. 

When and how required by officer, 567 


By whom such bond may be given, 
to whom payable, in what pen- 


565, 566 


alty, condition of, 567, 568 
Effect of failure to give it, 568 
If given, how disposed of, 568 


Giving such bond bars action against 
officer, when, 


Suspending bond. 
When and by whom given, etc. 
effect of, to stop sale of property, 568 


Suit on any such bond, how prose- 
cuted, etc., 568 


In case of habeas corpus. 
Court or judge may require bond, 


etc., ; f 571 
Injunction bond, 

When required, condition of, etc., 682 

Provisions in regard to, 682 
Receivers bond. 

To be given annually, etc., 635 


Bonds on sales of estates of infants, 
etc.; when and by whom given, 
etc., 496, 497, 498 


Of guardian, etc., 492, 498 
Of master, in case of apprentice, etc., 

‘ 490, 491 
Of father of bastard child, 489, 490 
Of committee of lunatic, 428 


BOUNDARIES. 
Injury to monuments or trees to 
mark them, how punished, 
BOUNDARIES OF COUNTIES. 
Of proposed new counties to be sur- 
veyed, etc., 228 
Disputed boundary lines of counties, 
how settled, 236 
Duty of commissioners, surveyor, 
and recorder, etc., 236, 237 


BOUNDARIES OF THE STATE. 
What territory included within, 4} 


685 


INDEX. 


BOWLING SALOONS. 
To be licensed, 208 
Penalty tor acting without license, 203 


License, how obtained, 204, 205 
Rate of tax, 212 
BREACHES. 


When plaintiff may assign as many 
‘as he sees fit; same after judg- 
ment, 627 
How scire facias issued and judg- 


ment entered for new breaches, 628 

Limitation of scire facias, 667 
BREACH OF THE PEACE. 

Offenses against the peace, 691, 692 


Punishment of person for refusing 
to assist officer to prevent, etc., 
Sureties to prevent, when and how 

required, and proceedings thereon, 


702, 703, 704 
BREAKING. 
House or vessel; how punished, 682, 688 


BREVET RANK. 


689 


When, and by whom bestowed, 118 
BRIBERY. 
In elections, 22, 66 


Disqualifies from voting and hold- 
ing office when convicted of, 22, 
Punishment-for, i 
Bribes to officers, etc., to influence 
their vote, opinion, decision or 
judgment; punishment for, - 687 
Punishment of officer accepting 
bribe, 687, 688 
Accepting bribe for omitting, etc., to 
serve legal process; how punished, 688 
Bribes to other officers ; punishment 
for giving or receiving, etc., 688 
BRIDGES. 
Toll bridges; taxation of, 166 
Jurisdiction of supervisors as to, 238, 239 
Certain bridges transferred to the 


71 
66 


” state; exception, 238 
Powers of supervisors as to, 268, 272, 
278, 274, 275 

Powers and duties of surveyors of 
roads as to, 267, 269, 270 
General provisions as to, 278, 274 
How established, ete., 274, 275 


Duties of owners of dams over which 
roads passes, etc., 275, 276 
Offenses as to, ` 277, 278 
Vehicles meeting on, to be driven to 
the right, 278 
Provision where one vehicle over- 


takes another on, 278 
Penalty for failure, 278 
Horse racing on, prohibited, etc., 

punishment for, 


Remedies of persons, etc., injured 
by reason of bridge, etc., being out 
> of repair, 279 
Toll bridges; provisions relating to, si 
Liability ofproprietor of, for demand- 
ing, etc., illegal tolls, 284 


Bridges over the Ohio river, 284 ` 
BRIGADES. 
State divided into, 114, 115 


4 


INDEX. 769 
BRIGADE INSPECTOR. BURGLARY. 
His duties and compensation, 122 How punished, 682, 683 
Fines on, for neglect of duty, etc., 140 BURNING. 
BRIGADE QUARTER MASTER. Dwelling-house, jail or prison, etc., 
To be on staff of brigadier general, 118 at night, how punished, 681 
How appointed, 118 Burning such house, etc., in the day, 
BRIGADIER GENERALS. how punished, > 
One to be appointed, etc., for each What not deemed a dwelling-house, 681 
brigade, Burning meeting-house, court-house, 
His staff; of whom to consist, 118 town-house, college, academy, or 
How appointed, 29, 118 other building erected for public 


To be commissioned by governor ; 

his oaths, etc., 20, 121 
How he may resign, or be removed, 121 
Where to reside, 121 
Penalties on, for neglect of duty, etc., 7: 


Arrest of, 
Arrests by, 145 
Trial of, etc., 146, 147, 148 
BROKERS. ' 
To be licensed, 203 
Penalty for acting without license, 203 
License, how obtained, 204, 205 
Rate of tax, 212 
BUGGERY. 
_ Punishment for, 694 
BUGLES. 


May be proeured for each company 
of cavalry and riflemen, etc., 

BUILDING ASSOCIATIONS. 

How incorporated, etc., 405, 406, 407 

Rights, privileges, and powers of, 411 
BUILDINGS. 

Burning of, how punished, 
BULKHEAD. 

How it may be erected or abated, 


124 


681, 682 
276 


use, etc., 681 
Burning certain other houses, or 

piles of wood, boards or lumber, 

or stacks of wheat, etc., or fodder, 


straw or hay, 682 
Burning a bridge, dam, lock, or ves- 
sel,-etc., 682 


Setting fire to wood, etc., capable of 
spreading fire, 


Intentionally setting woods on fire, 682 
Burning with intent to injure in- 
surer, 682 
BURNING THE WOODS. 
Punishment for, 682 
BUYING AND SELLING OFFICES. 
Prohibited, 
Office forfeited, 7i 
BY-LAWS., 
Of volunteer companies, 130 
Of corporations, 829, 394, 896, 
400, 401, 413 


BYSTANDERS. 
Fines imposed on, for interrupting 


C. 


CADETS. 
At the West Virginia University, 
provisions in regard to, 3138, 314 


CALENDAR MONTH. 
The word “month” construed to 
mean a calendar month, 92 
CAMP EQUIPAGE. 


‘When, and under what regulations 
it may be delivered to militia, 131 
How to be kept and preserved, 131, 1382, 


133 

To be furnished when called into ser- 
vice, etc., 137, 138 
Who to have custody of, etc., 138 


Return as to, by commandant of 
volunteer company, etc., 12 


CANNON. 
Provisions for safekeeping of, may be 
made by governor, etc.; procure- 


ment of cannon balls, etc., 133 
Each company of artillery equipped 
_ with, to be allowed horses, etc., 181 
CAPIAS. 
To be awarded in case of felony, 715 


or molesting militia on parade, 141 
CAPIAS—Continued. ; 
‘When to issue in case of misdemea- 
nor, etc., 715 


When accused is let to bail under, 
duty of officer, 715 
Disposition of party arrested under, 716 
Party arrested under, to answer, or 
hear judgment, may be bailed; in 
what sum, etc., 
CAPIAS PRO FINE. 

When it may issue; may be ordered 
by court or prosecuting attorney, 
How and when party may be re- 

leased from jail who is imprisoned. 


716 


224 


under, 224 
Notice to prosecuting attorney to be: 
given, etc., 224 


Fieri facias may issue for fine and 
costs after such discharge, 224, 225 
CAPITA. 
When persons inherit per capita, and 
when per stirpes, 


CAPITAL. 
Used in trade or business to be 
listed for taxation, and how, 167 


484 
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Of persons and firms commencing 
g business after the first of April, 
how to be listed, etc., 

To be taxed but once, 

' CAPITATION TAX. 

To be levied upon each white male 
inhabitant twenty-one years of 
age; amount of, 

White and colored male residents 
twenty-one years ofage to be listed, 171 

Whattax to pay, 211 

CAPITOL. 
Duty of janitor to guard and take 


167 
167, 168 


care o: capitol buildings, etc., 86 
National ftag to be raised over, while 
either house of the legislature is in 
session, 86 
CAPTAINS. 
To be one for each company of mili- 
tia, and volunteers, 117, 125 
Election of, 118, 119, 125, 126 
How commissioned, | 120 
Failure to qualify, etc., forfeits com- 
mission, 120, 121 
Oaths of, 121 
How they may resign or be removed, 
etc., 12 
Where to reside, 121 
May employ musicians, when, 124 
To appear in uniform, when, 124 
Of company of yolunteers, may or- 
der musters, etc., 127 
When to make return to adjutant 
general, etc., 127 
Fines on, for neglect of duty, ete., 140 
To make out company roll, etc., 114 
CARNAL KNOWLEDGE. 
Of female of twelve years of age, 
or over, against her will, etc., or un- 
der that age whether she consent 
or not, punishment for, 679 
Taking and detaining female against 
her will with intent to marry or 
defile her, etc., or a female child 
under twelve years of age, for pur- 
poses of prostitution or concubi- -~ 
nage, punishment for, 679 
CARRIAGES, AND CARRYALLS. 
Number and value of, to be stated 
in property book, 
CARRIERS. 
Suits against, where not incor- 
porated, 546 
Service of process on, 596 


Embezzlement by, how punished, 688,684 
CASE. 
Action on the case may be brought 
where trespass lies, 
CASH. l 
Courts of equity may decree sales of 
property to be for cash, etc., 
CASHIERING. 
Of officer, approbation of governor 
necessary to, 148 
CASTING AWAY A VESSEL. 


How punished, 


546 


629 


INDEX. 


CATTLE. 
Diseased, not to go at large, etc.; 
powers of supervisors in relation to, 240 
The number and value of cattle to 


-be entered in property book, 171 
Poisoning of, how punished, 684 
CAVALRY. 
When to composé a regiment, ete., 115- 
To be numbered, etc., 115 


Strength of volunteer company of, 125 
How many troops of, there may be, 180 
How armed, maneuvered, and in- 


structed, 181 

To what regiments to be attached ; 
where to parade, 131 

Squadron of, how formed, 181 

CAVEATS. 

Pending when code took effect, how 
proceeded in, and by what laws 
governed, 

(See code of Virginia, second edition, 
540, 541, 542.) 

CEMETERY ASSOCIATIONS. 
How formed and incorporated, 412 
CENSUS. 

Of the United States, when to be 

taken, 
CERTIFICATES. 

Of result of election, at place of vot- 
ing, etc., 58 

Of result, in county or district, etc., 60, 61 

To whom sent; how disposed; pro- 
ceedings on, 61, 62 

Of qualification of officers ; how dis- 
posed of, etc., ) 

Of assessor, as to license tax to be 
paid, ete., - 205, 208 

How assessor may obtain such cérti- 
ficate, etc., 205 

Of character required in certain 
cases, ' 205 

Fees of assessor for certificate, etc., 207 

What certificate required by foreign 
insurance companies in order to 
take risks, l 214, 215 
Of incorporation; effect of as evi- 

dence, 407, 412 

Of appraisement of estray, etc., 430 

Ot acknowledgment of deed by per- 
sons other than married women, 469 

By married women, 470,471 

Of board of supervisors required, in 
order to obtain license to practice 
law, 589 

Effect of certificates of certain offi- 
cers as evidence, 615, 616, 617 

Effect of certificates of certain offi- 
cers of other states, 618, 619 

To affidavits and depositions, 


621 
Of publisher of newspaper, etc., l 
effect of, 622 


CERTIORARI. ` 
Issued by circuit court to correct 
proceedings of aninferior tribunal, 
, 30, 573 
May be awarded by court of ap- 6 


peals, etc., 41 


; : INDEX. 


_ CHALLENGE. 

Of jurors ; each party may challenge 
two peremptorily, 356, 581 

To fight a duel, etc., 680 


CHANCERY. 

Jurisdiction of circuit court as to 
cases in chancery, etc., 30, 578 

On matters respecting corporations, Ga 

In suits for divorce, etc., 

Courts of, may hear and scene 
all matters between guardians and 
their wards, settle their accounts, 
etc., 

Their jurisdiction as to the sale and 
disposition of the estates of in- 
fants, lunatics, etc., 495 to 498 

And as to transferring a ear out 
of this state, to 501 

Jurisdiction of courts of, as a a 
ministration of real assets, etc., 506, 507 

As to fiduciaries, and the settlement 
of their accounts, ete., 511 to 516 

Bill in, may be filed in cases of usury, 
etc., 

Also in gaming cases, 

When only a court of, to have juris- 
diction in a suit upon assigned 
note, etc., 538 

Bill in, to repeal patent; in what 
cases to be filed, 45 


530 


(Tl 


CHARITABLE DONATIONS. 
Made since January 1,1777, or here- 


atter made, valid, 414, 415 
CHARTERED COMPANIES. 

Corporations generally, 388 to 393 

Joint stock companies, 394 to 404 


Of such companies incorporated 
without special charter,’ 405 to 411 
Incorporated associations other than 
joint stock companies, 412, 418 
(See title “ Corporations.” 
CHARTER PARTY. 
From other states, how authenti- 
cated, 
CHARTS AND MAPS. 
Of counties, etc., to be made; how 
disposed of, 
CHATTEL INTEREST. 
Included in the words “ personal es- 
tate,” 
CHATTELS. 
Conveyances, gifts, loans, ae: of, in 
fraud of creditors, void, etc., 3 473, 474 
Sale of, reserving title, void, unless 


recorded, etc., 474. 
CHEATING. 
At games, etc.; how punished, 698 


What a sufficient indictment for an 
offense in which un intent to cheat 


Limitation in such case, 549 must be charged, etc., 714 
Bill in, at what time to be filed, 600 | CHECKS. 
When suit to be dismissed for want “When deemed negotiable; protest 

of bill, 600 of, etc., 587 
Amended or supplemental bill, or ~ CHILDREN, 

bill of revivor, when to be filed, 601 Custody and maintenance of, in 
Clerk to issue process on, 601 suits for divorce, 
When court will dismiss such bill, 601 Advancement to, etc., when it oper- 


Every material allegation of bill in, 
not denied by answer, taken as 


true, 604 
Form of bill in, 604 
When to be verified, 604 
Form of verification, 605 
Decree in suit in, by confession, 605 
By default in, 605, 606 


Bill in, taken for confessed, etc., 606, 607 
General provisions as to proceed- 
ings, etc., in, 607, 608 
Commissioners in, appointment of, 618 
Their duties, reports, and proceed- 


ings on, 613, 614 
Docket of cases in, how ‘called and 
disposed of, 626 


Decrees of sales of property in suits | 
in, provisions in relation to, 629, 680 
Jurisdiction of courts of, to grant 
injunctions, etc., 631, 632 
Bills of review, 631 
Injunction bond, 632 
Dissolution of injunction, 632, 688, 742 
Dismission of bill of injunction, 633 
Appointment of receivers, etc., 633 to 636 
Record on appeal in chancery case, 
how made up, 
Enforcing decrees in, etc., 665 to 668 
Lien of judgment may always be en- 
forced in courts of, 666 


ates as a satisfaction of bequest, 
, 481 


etc., 
Pretermitted children, 481, 482 
Illegitimate, may inherit, etc. , from 
the mother, 484 
Marriage of parents of illegitimate, 
makes them legitimate, 
The issue of marriages deemed caer 
in law, legitimate, 
Maintenance of illegitimate, etc., 489, 190 
How bound as apprentices, etc, 


484 . 


0, 491, 492 

Guardians of, etc., ene dae of, 
etc., 492, 493, 494. 
Taking, secreting, etc., 679 
Carnal knowledge of, etc. 679 


Abduction, etc., of; how punished, 679 
CHRISTMAS DAY. 
Notes, etc.,.payable on; when to be 
protested, etc., 536, 537 
CHURCH PROPERTY AND BENEVO- 
LENT ASSOCIATIONS. 


Property acquired by a church ‘since the revolu- 
tion. 


Conveyances of property to churches 


legalized, etc., 414, 415 
Trustees of churches. ` 
When and how appointed by circuit 
court, A15 
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CHURCH PROPERTY AND BENEVO-, CITIZENS. 


LENT ASSOCIA TIONS—Continued. Of the United States, who are, 17 
Their powers, etc., 415 Privileges and immunities of, secur- 
Title to books and furniture of ed, 17 

church vested in trustees, etc., 415 Rights of, in each state, 13 
Suits by and against trustees, 415 Of this state, who are, etc., 20, 21 


How much land trustees may hold, 415 
When and how such lands may be 
sold, etc., 415 
Who may bring suit for such pur- 
pose, etc., 15 
Powers and duties of circuit court 
in such cases, 415 
When and how trustees may borrow 
money, etc., 415, 416 
Payment of, how secured, 416 
Books or furniture of benevolent 
associations, how held, 416 


CIRCUIT COURTS. 


Judge of, when and how elected, 30, 44 
His age and term of office, 23, 30 
Where to reside during his term, 30, a 


Contested election of, how tried and 
determined, 69, 70 

How judge of, removed from office, 
etc., 


His salary, 31 
Not to hold any other office, etc., 31 
To be commissioned by governor, 31 
Vacancies in office of judge of, how 
filled, 63 


Oaths of judges of, 
Certificates of such oath, where re- 


corded, etc., 78 
Jurisdiction of circuit courts, 80, 578 
Re-arrangement of circuits, 578 
Regular terms of, 573 
Adjourned terms of, —- 573 
Special terms of, 578, 574 


Exchange of circuits by judges of, 574, 575 


Negroes made citizens by the four- _ 
teenth, and voters by the fifteenth . 
amendment to the constitution of 
the United States, 

(Fifteenth amendment not adopted 
until after this code was printed.) 


CIVIL CONTINGENT FUND. 


Appropriations for, how applied, 99 
Payments from, how made, 99 


CLAIMS. 


‘When and how listed for taxation, 163, 164 
Recovery of, due the state, 218 to 222 
Limitation as to, 221 
Auditor may compromise, etc., 221, 222 
He may also appoint agents to collect, 222 
Against the state, proceedings to col- 


lect, 226, 227 
Limitation, 227 
Against county, how presented, 245 


No suit to be brought for, till disal- 
lowed by board, 245, 246 
Enforcing payment of, by mandamus, 
246, 247 

When allowed against county, etc., 
orders to be drawn for on sheriff, 244 
Such orders to be received by officer 
at par value, for taxes, levies, 
militia fines, and officer’s fees, etc., 
when, _ 258 

Officer forbidden .to discount, or 

directly or indirectly purchase 
such orders at a discount, 253 
Forfeiture for so doing, 253, 254 
Such forfeiture, how disposed of, 254 


Orders and decrees of judges of, e > ‘ 637 
made out of court, to be entered aie: 
in proper order book, CLERKS. ) 
Jurisdiction of, on water courses, 576 Embezzlement by, how punished, 688 
How long to sit, 576 False and fraudulent entries, etc., by, 


Proceedings of, how kept, etc., 576, 577 how punished, 684 


Terris of, where to be held, etc., 577 | CLERK OF CIRCUIT COURT. 
On what day of term court may con- Election| and term of office of, 81, 44 


vene, 577 election of, i : 

If court fail to sit on regular days, Poea PIGE DOn ce now une, ey 60 
etc, on what day it may sit, etc., Vacancy in office of, how filled, and 
proviso, 577 for what time, 31, 64 

Provisions to prevent cases from Provision for cases in which it may 
being discontinued, etc., where be improper for clerk to act, 31 
court fails to meet, — 578 His term of office, when to com- . 

When cases stand continued, etc., 578 mence, val 

Seals of, etc, 578 Where he must reside, 71 

CIRCUS. How removed from office, 72 

To be licensed, ' 203 Deputy of, when and how appointed, 

Penalty for acting without license, 203 etc., 73 

Rate of tax, 212, 213 Powers and duties, etc., of such 

CITIES. deputy, tE) 

Legislature may establish courts for, Oaths of office of deputy, 73 
etc., 32 Of clerk, 76, 77 

Registration of voters for elections Bond of clerk, condition of, 79 
in, 50, 54, 57 By whom to þe approved; penalty 

Powers of corporate authorities of, of, etc., 80 


as to granting license, etc, 204, 205 Where to be filed, and recorded, ' 81 


INDEX. 


New bond of, etc., when and how 


required, etc., . 81, 82 
Effect of failure to give, 82 
Relief of surety in, 82 
ree of new bond, etc., when given, i3 
Validity of certain bonds, etc., 82 
Clerk to issue executions for fines 

imposed by boards of registration, 

etc., 57 

- May issue subpcenas for witnesses 

in contested elections, 68 
May also issue executions for costs in 

such cases, 70 
List of fines to be returned to audi- 

tor by, 225 
What to be stated in list, and sub- 

joined thereto, 225 
His fee therefor, 225 
Penalty for failure, 225 
Fines paid into court; etc., 225, 226 
Duties of as to process, bond, etc., 

in action of detinue, 543, 544 
Orders of attachment, when to be 

issued by, 554, 555 


Duties of, as to process against gar- 
nishee, 
esl of arpest, when to be issued 
564, 565 
His duty to keep records and papers, 
and make copies, etc., 
His general powers ana duties. ] 
Clerk or deputy may administer . 


. Oaths, etc., 585 
To prepare bonds, etc., 585 
To certify to recorder partitions of 

lands, etc., - 585 


What copies, etc., to be so certified, = 

Duty of recorder ‘thereon, 

Effect of such record to convey ion 
title, etc., 585, 586 

To keep execution book; what to 


contain, 586 
To index all books he is required to 
keep, etc., 586 


Index of judgments, etc., how made, 586 
To deliver or transmit all process to 
proper officer, etc., 586 
To keep process book: and what to 
be entered therein; receipt to be 
taken, etc., 586 
To take process from post office, pay 
postage, etc., 5 
Not to issue duplicate certificate of 
allowance, except by order of 


court, 586 
To certify to auditor the fees of at- 
torney general, etc., 591 
Clerk alone authorized to fill blanks 
in process, 596 
eon S process, etc., to be made 
out b 596 
Rules o 'þe taken by, in his office, 
599, 600 


To issue process on amended bill, etc. Ms 
filed in vacation, 

May appoint guardian ad litem for 
infant or insane defendant atrules, 601 
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His duty to transmit papers, etc., 
where a case is removed from one 


-court to another, 618 
To make out docket of causes for 
each term of court, etc., 636 


To furnish statements of monies to 
credit of suits, etc., 168, 633 
To procure a “receiver's book,” etc., 636 


What to record therein, 636 
Such book to be open for examina- 
tion, etc., 626 
His fees in certain cases, 636 
His fees generally, 650 to 653 


How his fees are charged and fee 
bills made out, etc., 654, 655 
Fee bills of deceased clerk, how 
made out, etc., 655 
How his fee bills are collected and 
accounted for, 655, 656 
In what cases his fees are paid by the 
state, 661: 
Abstract of judgment to be made 
out, etc.; what to contain, 665, 666 
His duties as to issuing executions 
on judgments, etc., 668 to 671 


_ Demanding or receiving illegal fees ; 


punishment for, 690 

Fraudulently issuing fee bills, etc., or 
for more than legal fees, punish- 
ment for, 690 

Making false entry in, or altering, 
secreting, or destroying a record, 
etc., punishment for, 

To make up statement of expenses in 
criminal case, and issue execution, 
when, 725 
His duties in relation to juries. 

To keep and preserve list of, deliver- 
ed to him by supervisors, 579 

Also to keep ballots of, and how, etc., 580 

Proceeding as to the drawing and 
summoning of juries, 580, 581 

To enter in minutes of court the 
amount to which each juror is en- 
titled, etc., 588 

And to certify to auditor all such 
claims payable by the state, etc., 583 

To deliver to juror a certified copy 


of order of his allowance, etc., 583 
Sheriff to pay same, penalty for fail- 
ure, 583 


To certify to assessors lists of judg- 
ments and decrees for recovery or 
partition of lands, when, 155, 156 

Penalty for tailure, 156 


CLERK OF COURT OF APPEALS. 


How appointed and removed, -. 076 
‘Vacancy in office of, how filled, etc., 576 
To certify to auditor fees of attorney 
general, etc., 591 
His duty as to ‘filing and printing re- 
oh on appeal, etc.; fee for print- 
640, 641 
To doke appeals, and how, 641 
How to dispose of printed records, 641 
To print table of contents with, 641 
To make out docket; in what order, 
etc., 641, 740 
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CLERK OF CIRCUIT COURT—Con’'d. 
To certify decision of court of ap- 
peals to the court below, etc., 642 
His fees, 653 


CLERK OF BOARD OF SUPERVISORS. 


When and how elected, 232 
His duties, 288, 234 
His compensation, fees, etc., 2384 
Copy of records certified by, its ef- 
fect as evidence, 285 


Order for levy, his duties in relation 


to, 242 
Accounts to be kept by, 243 
His duties as to orders on county 

treasury, 244 


Claims to be filed with, when, 245 


CLERK OF HOUSE OF DELEGATES. 
His duty in relation to certificates of 
election of delegates, 61 
Such duty, when to be performed by 
secretary of the state, 61 
When to be elected, and for what 
term, 85 
To call house to order, and act as 
presiding officer at commence- 
ment of session, till speaker elect- 


ed, 5, 86 
Vacancy in office of, how filled, 86 
May administer oaths, when, 87 


To have custody of journal and 


documents, 88 
Effect of certified copies of, as evi- 

dence, 88 
To be keeper of the rolls, 88 


His duties as such, 88 
His fees for copies, 88, 89 
To make index to journal, 89 
His compensation therefor, 89 


His duty in relation to acts and reso- 
lutions passed by the legislature, 88, 89 


His salary as keeper of the rolls, 83 
His per diem, 84 
May appoint ‘an assistant, 89 


Per diem of assistant, 
To superintend public printing done 
by public printer, 102 


CLERK OF SENATE. 

His duty in relation to certificates of 
election of senators, 61 

Such duty, when to be performed by 
secretary of the state, 61 

When to be elected, and for what 

~ term, 

To call senate to order at commence- 
ment of session, and act as presi- 


dent till one elected, 85, 86 
Vacancy in office of, how filled, 86 
May administer oaths, when, 87 
To have custody of journals ane 

documents, 88 
To make index to journal, 89 
His compensation therefor, 89 
His fees for copies, 89 
May appoint an assistant, 89 
His pay, 84 
Pay of his assistant, 84 


To superintend senate printing done 
by public printer, 102 


INDEX. 


CLERK OF PENITENTIARY. 
When and by whom to be appointed, 780 
His salary and duties, 730 


CLERKS’ OFFICES. 

To be provided and kept in ade- 
quate repair, etc., by supervisors, 235 

And to be supplied by them with the 
necessary furniture, books, sta- 
tionery, fuel, etc., 

Office to be fire-proof, or furnished 
with sufficient fire-proof safes or 


285 


vaults, 235 — 
CLIENTS. 
Remedy of, for moneys collected by 
their attor neys, 591 
Also for neglect of dut by their at- 
torneys, 591 
Remedy against them ai of their 
attorneys, = 591 
CLOTHING. 
For lunatic, allowance for, etc., 422 


For prisoner charged, etc., with an 


offense, 724 
COAL. 
Right of way to coal lands, etc.; 
how acquired, 277 


Rights of -coterminous owners of 
land as to opening mines, etc., 
near dividing line, etc., 

Owner of land bound to permit sur- 


vey of, etc., 
Penalty for refusal, 487 
How entry for such purpose may be 
compelled, 7, 488 
Standard weight of coal, 428 
CODE OF WEST VIRGINIA. 
Preamble to, 4i 
Title of, : 41 
Amendments to, 739 to 751 
When to take effect, 735 
Statutes repealed by, 735 
Certain rights, etc., not affected by 
such repeal, » 735 
COIN. eee 
Power of congress as to, 8 


As to punishment for counterfeiting, 9 
Levied on by execution, how ac- 
counted for, 669 
Forging of, punished, 686 
Having in possession counterfeit, 
punished, 686 
COLLECTION OF FINES. 
Provisions in relation to, 


COLLECTION OF TAXES. 
Taxes assessed in each county to be 
collected by sheriff; exceptions, 
Collector of taxes, when and by 


2238 to 226 


179 


whom appointed, 179 
Time allowed him to collect and ac- 
count, 179 


His bond, by whom to be approved, 

where filed, and penalty thereof, 179 
Provisions of “chapter ten applicable 

to such bond, 179 
Delinquent taxes may be collected 

by a constable, 179, 184 


x ` CYS 
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COLLECTION OF TAXES—Continued. , COLLECTION OF TAXES—Continued. 


When and how taxes are to be collected. 


When officer to commence collecting 
taxes, 

Notices to be posted by officer of 
times and places for collecting 
taxes, 179, 180 

Discount to be made to all who pa 
taxcs on or before last day named, 180 

When such notices to be posted, 180 

Penalty on officer for failure to post 
such notices, 180 

Distraining for taxes. i | 

What may be distrained for taxes, 180 

When distraint may be made, 180 

May be made before first day of De- j 
cember, if goods, etc., about to be 
removed from county, . 180 

Where distraint may be made where 
taxes are assessed on land lying in 
two counties, 180 ! 

When property of tenant may, be 
distrained tor taxes of landlord, 180! 

Distraint in cases where part of land . 
sold and conveyed, and title re- ! 
corded, etc., 180 | 

Right to distrain for taxes not affect- i 
ed by deed of trust, mortgage, or ; 
sale of property whilein grantor’s l 
or owner’s possession, , 180 | 

Nor is such right affected by any 
such deed, no matter in whose 
possession the goods are found, 180 | 

No distress to be made for taxes j 
where officer has had more than~ | 
two years to collect, 180 

Except where taxes are returned de- 
linquent, and sent out by auditor 
for collection, 180 

But outgoing sheriff and his deputies 
may distrain for two years after 


his term expires, etc., 180 | 


No deputy of such sheriff can be 
qualified after histerm expires, 180 


Collection of taxes out of money or property in 


the hands of others. 


Officer may apply to person indebted 
to, or having estate of any one | 
charged with taxes, for payment, 181 

Such payment, if made a good set- 


off, etc., 181 
How payment in such case com- 
pelled, 181 
Notice to be given, and proceedings 
thereon, 181 
Taxes a lien from the time of such 
notice, “181 


If party summoned fail to appear, 
judgment to be given against him, 
etc., 181 

Proceedings and judgment where 
he appears, ~- 

‘Tenant paying taxes, etc., to have 
credit therefor on rent, 181 

Except where he is bound to pay 
rent, etc., 181 

When purchaser in possession to pay 
taxes, 


97 


oe 
n 


Not to recover same from his ven- . 

dor, in the absence of a contract 

to that effect, 181 
Tax paid by fiduciary to be refunded 

‘out of estate, etc., 181 
Receipt to be delivered by officer to 

person paying taxes, 181 
What to be specified therein, 181, 182 
Whole amount paid to be footed up, 

ete., ` 182 
Receipt, how signed, 182 


List of uncollected taxes to be returned. 
Lists of uncollected taxes to be made 
out by sheriff or collector, when, 182 
Forms of such lists, 182, 183 
Forms cf oaths to be appended 
thereto, 182, 188 
By whom oaths to be administered 
and certified, 183 
Copies of such list to be posted, 
when, where, and for what time, 183 
Board of supervisors to meet on the 
third Monday in May, each year, 


£ 


etc. 
At which time officer to present said 


lists for examination, 188 
Duty of board thereon, 183 
Copies of lists to be certified to audi- 

tor, * 188 
A copy of first mentioned list to be 

certified to assessor, 183 


Assessor, in making out his next 
land book, to leave off tracts men- 
tioned in said list, 188 

Original lists to be preserved by 
clerk of board of supervisors in 
his office, 183 

After copies certified, officer not to 
receive taxes specified therein, ex- 
cept as provided in chapter 31, 183 

But such taxes may be paid into the . 
treasury, when, 83, 184 

Such payment not permitted until 
satisfactory proof be made to au- 
ditor of the payment of all county 
and township taxes, etc., 184 

Copies of lists for auditor ; how seal- 
ed up and directed, and to whom 
delivered, 184 

When auditor to credit sheriff, etc., 
With taxes in such lists, 184 

When lists must be presented to au- 
ditor, 184 

A copy of third list may be placed 
in hands of sheriff, collector, or 
constable for collection, 

Such taxes, how collected and ac- 


counted for, > 184 
Powers, duties, and liabilities of con- 
stable in such cases, 184 


Compensation of officer in such cases, 184 
Penalty on officer for false return of 
delinquents, 184 


When sheriff to pay taxes collected into the treas- 


ury, etc. 
Three-fourths of taxes collected to 
be paid into treasury by 20th of 
January next after assessment, 184 
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And remaining fourth by first of 
May following, 184, 185 
Exception, five months additional 


time allowed in certain cases, 185 
oom against officer failing to r 
85 
oficer failing to pay to be charged 
with interest, etc., 185 
Sherif’ s compensation. 
Commission allowed sherif for 
prompt payment, 185 


Same, where upon taxes not paid 
within the time required by law, 185 
No commission allowed upon taxes 


returned delinquent, 185 
Exception as to sheriffs in office on 
the first day of April, 1869, 745 


Sheriff or collector may distrain for 
taxes paid by him into treasury 


before he collected them, etc., 185 
By sales of real estate. 
Proceedings for, etc., 186 to 202 
License tax. 
Collection of, etc., 209 


County orders to be received for taxes, ete. 
Collector of taxes, etc., to receive 
county orders in payment of, when, 253 
Penalty on officer for discounting or 
purchasing such order at a dis- 
count, etc., 258, 254 


Collector's receipt. 


What to state and show, etc., 254 
No exemption, ete. 
No property exempt from levy for 
taxes, etc., 206 
In towns and villages. 
By whom town and village taxes are 
collected, 8381 
His rights, powers, privileges, and 
duties in relation to, 
Bond of officer, etc., 331 
Lien on real estate for such taxes, 
etc. 331 
How Jien enforced, etc., 831 
County levies. 
By whom to be collected, 249 
When collection to commence, 249 
Sale of delinquent Jands for, 249 
Comniission for collecting, 249 
— Township taxes. 
Collection of, 336, 745 


Office of township treasurer abol- 


ished, 745 
Sherif hereafter to collect such 

taxes, ’ 745 
When act takes effect, 745 
Act not to apply to treasurers now in 

office, , 745 
Collection, when to commence, 336 


Sale of delinquent lands for, 
Commission for collection, 


Taxes on railroads. 
Collection of, 


887, 338 
338 


170, 171 


INDEX. 


COLLECTORS. 
Collectors of taxes, when, how, and 
by whom appointed, 179 
Time allowed them to collect and 
account, 179 
Their bond, by whom approved, and 
where filed, 179 
Penalty of, 179. 
Provisions of tenth chapter apply ee 
thereto, 
Constable, what taxes he may mi 
lect, etc., 179, 184 
His duties in the collection of taxes, 
etc., 179 to 185 
His compensation, ete., 185 
Exception as to collectors, etc., in 
. Office on the first. day of April, 
eighteen hundred and sixty-nine, 747 
COLLEGES. 
Agricultural college, provisions in 
relation to, 312, 813, 314 
State normal school, or Marshall 
college, provisions in relation to, 
315, 816 
Branch of, at Fairmont, 316, 317 
Burning of, how punished, 681 
COLLUSIVE JUDGMENTS. 
Right of dower of widow not affec- 
ted by collusive judgment against 
husband, ete., 445 
Her right "of entry not affected PY, 
etc., 
COLONELS. — 
One for each regiment, 117 
His staff, of what officers to consist, 118 
. Their election, ete., 118, 119 
Their commission and qualification, 
120, 121 
Resignation and removal of, 121 
Where to reside, 121 
May employ musicians, etc., 124 
May employ expresses "to carry or- 
ders, 134 
Fines on, for delinquencies, 189, 140 
May suspend fines, when, = 142 
COLORS. 
In actual service, how provided, 138 
COMBINATION. 
When and how militia ordered out 
to suppress, 134 
COMMANDANT. 
Who to command in case of vacancy, 
etc., | 18 
COMMENCEMENT. | 
Of acts of the legislature, when, , 9 
COMMERCE. 
Power of congress to regulate, 8 
COMMISSIONERS. 
To settle disputed county lines. 
When and how appointed, 236 
Their powers and duties, 236, 237 
_ For condemnation of lands, ete., ` 
‘When and how appointed, 262 
Their powers and duties, 262, 263- 
Ifreport récommitted, 264, 265 
Of schools, 
Election and number of, 289 


INDEX. TTT 


COMMISSIONERS —Continued. COMMISSIONS—Continued. 


Vacancy in office of, how filled, 289 


Qualification of, 289 
To be a corporation. etc., 290 
In chancery. 


Duties of, as to bonds, accounts, etc., 

of fiduciaries, 509 to 513 
Appointment of, their number, etc., 618 
May be appointed i in vacation, etc., 6138 
Accounts to be referred to, 613 


Duties of commissioners thereon, 613 |- 


Notice of taking, publication of, and 


its effect, 618 
May be directed in vacation, etc., 6138 
May submit point in writing to court 

or judge, when, 614 
May adjourn proceedings from time 

to time, etc., - 614 
How long to retain his report for 

examination, etc., 614 
Party may inspect report, etc., 614 
May file exceptions to report, 614 


Commissioner to return exception, 
etc., 
Party may also except to report at 
first term after it is returned, 614 
What to be returned with report, 614 
. What not to be copied into report, 
etc., 614 
What to be expunged from report at 
cost of commissioner, 
‘When to pay costs of recommittal of 
report, 
‘When cause may be heard on his re- . 
port, 
His fees, how certified, etc.; payment 
of, ete., 648, 649 
Deed of special commissioner, ete. 
Form of, 465, 466 
When -court may appoint special 
commissioner to make deed for 
lands sold under attachment, etc., 560 
To make sale of property under de- 
cree, etc., when and how appoint- 
s e€ ? 
Such commissioner not to receive 
money until he gives bond, etc., 629 
His compensation for sale, etc., . 629 
To execute deeds, ete. 
May be appointed by a court of law 
or equity, etc.; effect of his deed, 629 


To make deed for land sold for taxes, 
when and how appointed, 192, 193 
Effect of deed made by him, 193 


COMMISSIONERS OF DEEDS. 


To be appointed by governor, out of 
this state, etc., 387 

How long to hold office, 387 

Governor to communicate to legis- 
lature, etc., the names and resi- 


dence of said commissioners, 387 
The same to be published with acts 
of legislature, 387 


Powers of such commissioners, 387, 388 

Their seals and certificates, etc., 308 

Fees to be paid by, to secretary of 
the state, 388 


COMMISSIONS. 


Of judges, 45 


Of attorney general, 75 
75, 120, 126 


Of militia officers, . 
No tax on state seal when affixed to, 75 
COMMITMENT. 
Of offender to custody of officer to 
be taken to proper county, 708 
By bail, under bail piece, 709 


By justice, pending examination, etc., 709 
Order of, 710 
By justice after examination; for 

trial, 
Duty of justice in such cases, 710, 
When commitment superseded, etc., 

10, 711 

For want of surety to keep the peace, 

etc., 
By justice, for contempt, etc., 375 
By court, until payment of fine, etc., 224 


COMMITTEE. 


Of board of supervisors to settle 
with sheriff, etc., 243 
Of board, on petition for a road, etc., 274 


Lunatic, ete. 


When and how appointed, 422 
His bond, etc., 423 
His powers and duties, 423 © 


Notice to be given to, of proceedings 
to condemn real estate, 
Proceedings by, to sell real estate, 423 
424, 495, 496 
Proceedings by, as to transterring 
property out of the state, etc., 499, 500 
Liability of, for debts lost or im- 
properly paid, 509 
Settlement of his accounts, etc., 509 to 516 
Where powers of, cease after verdict, 
how judgment entered, 610 
Where such fact occurs as to one 
of several plaintiffs or defendants, 
suit how proceeded in, etc., 610, 611 
Revival of suits for and against, etc., 611 
And for and against parties, the 
powers of whose committees have 
ceased, etc., 611 
Suit against, may be proceeded in to 
judgment, ete., 611 
When scire facias must be applied 
for by, 611, 612 
Judgment against, how tobe entered, 628 
When to be entered that he pay costs 


out of his own estate, 628 
Of estate of convict, when and how 

appointed, 730, 781 
His powers and duties, 731 


COMMON CARRIERS. 


When not incorporated, may be 
sued in their own names to re- 
cover damages for loss or injury, 
etc. 546 

Suit not to abate for non-joinder, etc., ob 

Process, etc., how served on, 

Embezzlement by, how punished, 

683, 684 


COMMON LAW OF ENGLAND. 


How far in force in this state, 38, 91 
Benefit of writs remedial given by 
statute, etc., in aid of, saved, 91. 
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INDEX. 


COMMON LAW OF ENGLAND—Cont'd. 


Offenses at, for which punishment is 
prescribed by statute, to be so 
punished, 

COMMUTATION OF PUNISHMENT. 

Power of governor as to, 

COMPACT. 

Not to be entered into, by one state 
with another, without the consent 
of congress, 

COMPANIES. 

Militia organized into, 

Strength of companies, 116, 

Districts, boards of, how laid off, and 
recorded, 

How kept to their proper strength, 

Company officers, 

Election cf officers, ete., 118, 119, 

Commissions and qualification of 
officers of, 120, 

How such officers may resign or be 
removed, 

No supernumerary officers allowed, 
etc. 

Residence of officers, 

Duties of such officers, as to mus- 
ters, etc., 1238, 


Volunteer companies. 
Officers of, , 
Their election and qualification, 
Their duties, etc., f 
Report of delinquents. 
By commandant of company, 
Fines on company officers for delin- 
quencies, 
Arrest of such officers, 
Court martial for the trial of, how 
composed, 
Sentence of such court, etc., must 
be approved by the governor, 


Joins stock companies. 


Incorporation of, etc., 394 to 
— Fire companies. 
Provisions in relation to, 834, 


COMPETENCY. 

Of witnesses and jurors in suits in 
which county is interested, 

Of witness to a will, 

Executor competent, 

Of jurors, how tried, etc., 

Of witness, generally, 619, 

Person convicted of felony not a 
competent witness, unless pardon- 
ed or punished, 


125 
116 
117 
117 
120 
121 


121 


121 
124 


125 
126 
127 


139 


140 
145 


146 
148 


411 


300 


247 


489 | 


482 
581 
620 


701 


Person convicted of perjury not com- 
Vv 


petent in any event, 

Person convicted of unlawful gam- 
ing, in what cases incompetent to 
testify, 

Person not jointly tried with defen- 
dant, competent, 

Evidence of statements made as wit- 
ness, when not competent, 


COMPOUNDING OFFENSES. 
Punishment for, 


í 


PEENTE SEE EEE A E E EEE 


| 


COMPOUND INTEREST. 


-When guardians may be required to 


pay, 
When they may demandit, 494 


COMPUTATION OF TIME. 


General rule as to, 92 
As to statute of limitations in certain 
cases, T 550, 643 


CONCEALED WEAPONS. 


The habitual carrying of, how pun- . 
ished, 692 
Half of fine to go to informer, 692 
CONCEALING. e 
A will, how punished, 684 
Offenses, how punished, 690 
CONCERTS. 
Musical, not to be taxed, 208 
Disturbing, etc., punished, 692 
CONCUBINAGE. F 
Taking, etc., female child for pur- 
poses of, how punished, 679 


CONDEMNATION OF LANDS. 


Private property not to be taken for 
public use without just compensa- 
tion, etc., 21, 260 

For what purpose real estate may be 

. taken, ~~ 260 

To what court application must be 
made, 260 

In cases where lands lie in different 
counties, 260 

Parties against whom proceedings 
may be instituted, 260 


What application must state. 
Application must be in writing, 
What to be stated therein, 

Notice of application. 
Ten days notice of application must 
be given, ete., l f 
Notice by advertisement, when and 
how given, 
What advertisement must state, . 
Where to be posted and published,. 
and for how long, 261 


Parties under disabilities, ete., 

Guardian or committee of, must have 
notice of proceedings, etc., 

If there be no guardian, etc., court 
must appoint guardian ad litem 
jor persons- under disability, or 
who are unknown, etc., 

His fees how taxed and paid, 


Further notice. 
When court must stay proceedings 
and give further notice, 


Acceptance of sum offered, ete. 
If application states a sum which 
applicant is willing to pay, it may 
be accepted by owner, when, 261, 262 


260 
260, 261 


261 
261 


261 


261 
261 


Proceedings on such acceptance, 262 
Effect of order of court as to con- 
veyance, e . 262 
How acknowledged and recorded, 262 
Appointment of commissioners. ~ 
When court may appoint commis- 
sioners to condemn lands, 262 


261- 
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CONDEMNATION OF LANDS—Contin’'d. 

Their duties, 262 

~ Competency of commissioners, 262 

Commissioners, how selected, 262 
Vacancies, how filled, or commis- 

sioner removed, 262 


Duties and powers of commissioners. 

Oath of commissioners, how taken 
and certified ; where filed, 

Any four commissioners may act, 262, 263 

Any one may issue subpceneas for, 


262 


-and swear witnesses, 63 
Oath of witnesses, 268 
Adjournment of commissioners from 

time to time, etc., 263 
Parties in interest may appear before ! 
them at hearing, etc., 3 | 
Report of commissioners. l 
Value of land how to be ascertained 
by commissioners, 263 


Report of commissioners; form of ` 263 
By whom report to be signed, 263 
Where report filed, 263 
Report in case of proceedings against 
owners of different tracts, 
Such report how disposed of, 
Confirmation of report. 
When court to confirm report, 263, 26 
Report, where to be recorded, 
Court may require notice to be given 
before confirmation, 
Payment of compensation. 
In what time such payment may be | 
made, 264 
May be paid to owner, or into court, 264 


A 


263 


Effect of payment to vest title, 264 
Exception in case of roads, 264 
Setting aside, ete. of report. 
Power of court to set aside or recom- 
mit report, 264 
When new commissioners may be | 
appinted, 264 | 


i 


Payment after report set aside. 

Applicant may pay compensation 
specified in report, though it be set 
aside, when, 

May enter upon the land during pen- i 
dency of proceedings, upon such ; 
payment, t 264 | 

| 


264 | 


Not to be interfered with by injunc- 
tion, etc., except in case of insol- 
vency, etc., 

. Subsequent report. 

Proceedings on, in case a greater 
compensation allowed for land 
than by previous report, etc., 264, 265 

If previous payment exceed the sum 
so reported, excess to be returned,- 265 

Costs of subsequent report, when to i 
be paid by owner of land, 265 | 

If jadgment be given against appli- : 
cant for excess, etc., he must pay 
the same before he can occupy | 


4 


264 | 


land, 
When title to land becomes absolute, 
etc., 
How money paid into court disposed of. 
Proceedings to ascertain interest of 


parties in money paid into court, 265° 


4 
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Report of commissioner, and pro- 
ceedings thereon, 


Costs of proceedings. 
When to be paid by owner of land, 265 
2 


265 


When by applicant, 65 
Compensation of commissioners, 265 
Upon what proof allowed, 265 


What docket fee may be allowed by 


court, , 266 
Condem nation of land for roads, ete. 
Proceedings for by supervisors, 275 
For right of way to timber and 
mineral lands, 277 
For mitt dam, ete. 
Proceedings for, 286, 287 
_ For school houses. 
Proceedings for, 302 
For streets, ete., in towns, ete. 
Proceedings for, 883 
For county purposes. 
Proceedings for, 238 


For use of internal improvement company. 
Proceedings for, 
Of materials for use of company. 
Proceedings for, 391, 392 


When to be entered, 605 


264 | CONDUCTORS OF RAILROADS, ETC. 


Bodily injury inflicted by conductor 


of vehicle, etc., how punished, 679 
Conductor of railroad liable crimin- 
ally for not keeping doors of pas- 
senger cars unlocked while cars 
are in motion, etc., 679 
Punishment of, 679 
CONFESSED. 
Material allegations in bill or answer, 
when taken for confessed, etc., 604 
Bill, when taken for confessed, 606 
Proceedings after, by attachment, 
etc., , 606, 607 
CONFESSION OF JUDGMENT. 
In clerk’s office, etc., 605 


How entered; effect of judgment, , 
605 


etc., 
CONFISCATIONS. 
Proceeds of, to be appropriated to 
school fund, > 87, 309 


CONFLICTING CLAIMS. 

If defendant disclaims interest in 
subject matter of suit, how the 
right of third party tried, ete., 566, 567 

Claim of third party to property 
levied on, etc.; how tried and de- 


termined, 567 
Powers of court in such cases, 567 
Indemnifying bond. 
When officer may require it, and 
how, 567 
Who may give it; condition of, etc., 
67, 568 
Effect of not giving it; its effect 
~ when given, 568 
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CONFLICTING CLAIMS—Continued. 
Suspending bond. 


When given, effect of; suits on, etc., 568 
Undertaking for delivery of property, 
etc., 568 
CONGREGATION. 
Religious, powers and rights of, as to 
church property, etc., 414, 415, 416 
Disturbance of, when: met for re- 
ligious worship, how punished, 
695, 696 
Disturbing certain other congrega- 
tions, societies, etc., how punished, 692 
CONGRESS? 
Of the United States, of what it con- 
sists, 
All legislative power vested in, 
Powers of each house of, 6 
Compensation of members, 
Their privilege from arrest, ve 
Disqualification to hold certain of- 
fices, 
Enumerated powers of Congress, 8, 
Powers of, limited, 9, 
Power to propose amendments to the 
constitution, 13 


? 


H 
ODO Oto 


To remove disabilities, 18 
Congressional districts. 
Remain as at present until changed 
by law, . 42 
Election of representatives in, when 
to be held, 44 
Certificate of election of, to whom 
sent, 62 
Vacancy in office of how filled, 68 
Credentials of representatives, 74 
CONSANGUINITY. 
Marriages prohibited on account of, 
etc., 434, 435 


CONSERVATORS OF THE PEACH. 
Who are; their powers and duties, 
702, 708, 704 
May require sureties for good be- 
havior, when and how long, 702 
If complaint be made to him that a 
person intends to commit an of- 
fense, how he must proceed, 
His duties in such case when party 
is brought before him, 
.Accused may appeal from his de- 
cision, etc., 
Proceedings on such appeal, 
‘When and how person committed to 
jail may be discharged, etc., 
Proceedings by, against persons go- 
ing armed with deadly weapons, ` 


702 
708 


708 
703 


7038 


etc., 

Duty of constable as to offenses com- 
mitted in his presence, 708 

Of justice, in similar cases, 703, 704 

Duty of justice where person sus- 
pected of selling liquor without a 
license, etc., 

CONSIDERATION. 

Want of, its effect as to gifts, con- 

veyances, etc. 


704 


374 


708 | 
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CONSIDERA TION—Continued. 
Failure of, etc.,in what cases plea 
alleging, may be filed; plea must 


be verified, 609 
Proceedings on such plea, etc., 609 
CONSOLIDATION. 
Of regiments, by governor, etc., 115 
CONSPIRACY. 


To aid or uphold hostile action 
against the United States or this 
state in time of war, etc.; person 
so engaged may be apprehended 


and imprisoned by the governor, 95 
By convicts in penitentiary, punish- 
ment for, 733 
CONSTABLES. 
When to be elected; number of, in 
each township, 2, 
Vacancies in office of, to be filled by 
board of supervisors, 
Contested election of, how decided, 
67, 59, 60 
How removed from office, 72 
His oaths of office, 76, 77 
By whom administered, 77 
Penalty for acting without, 7 
Certificate of qualification of, tô be 
filed with recorder, 77 
His official bond, condition of, 79 


By whom to be approved; where 
filed ; penalty of, 81 

When penalty of bond may be re- 
duced, or bond dispensed with, 81 

New or additional bond of, when 
and how required, etc., 81, 82 

Office to be vacated upon failure to 
give,, t 

Effect of bond when given, 

Relief of sureties in, on petition, 

Auditor may place delinquent list of 
personal property in hands of con- 
stable for collection, 

Board of supervisors must designate 
one or more constables to serve 
process in certain cases, 33, 250 

Cases in which any constable may 
execute process, etc., 200 

Special constable, in what cases jus- 
tice may appoint, 

To note appointment in his docket, 
and he and his sureties to be lia- 
ble for acts of constable so ap- 
pointed, 844 

How process must be served and re- 
turned by a constable, 845 

855 


82 


184 


Duties of constable in summoning 
juries, ete., 

Constable, etc., not to purchase 
judgment rendered in his town- 
ship by a justice, 

Penalty for violation, etec., 

When it is improper for constable to 
act, execution or order of sale may 
be delivered to sheriff, etc., 

Time of receiving execution to be 
endorsed on, by constable, 

Penalty for failure, 


360 
360 
364 


365 
365 
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Must levy executions in the order 
they are received, ete., 

If executions received together, to 
share alike, ete., 

Time of levy to be endorsed on exe- 
cution by constable, 365 

His duties in selling property levied 
on, etc., 365, 866, 367 

Remedies against him for failing to 
pay money collected, etc., 367 

Docket of justice, and copies thereof, 
evidence against constable, etc., 367 

Liable for money collected after re- 
turn day of execution, and for 
ome placed in his hands to col- 

ect, 

His receipt, signed in his official 
character, prima facie evidence of 
receipt of money, when, 

When and in what cases constable 
may take security for his own in- 
demnity, 367, 868 

His duties where property levied on, 
etc., is claimed by another person, 868 

His duties in relation to service and 
return of attachment, 376, 377 

When to take possession of attached 


367 


367 


property; appraisement of such 
property, etc., 877 
Compensation for keeping, ete., prop- 
erty attached, 377, 378 
His duties in relation to sales of at- 
tached property, etc., 378, 379 


Must levy attachments in the order _ 
they are received, etc., 380 

To execute process for possession of 
real estate, when and how, 

Where he may execute warrant of 
arrest, etc., 

Constable to attend all trials in his 
township in which he served pro- 
cess, 

His duties at such trials, 

Must note on process, etc., time of 
receiving it, 

Must serve and return same as the 
law requires, etc., 

What to be stated in return, etc., 

To pay moneys collected to justice, 
etc., 

To have same powers and authority 
in service, etc., of process as sher- 


382 


385 


385 
385 


385 


iffs, 885 

Penalties and liabilities of constable 
for neglect, 385, 386 

Constable going out of office may 
finish business in his hands, etc., 

Or he may deliver same, etc to his 
successor, and take receipts there- 
for, >- 

To what justices receipts to be de- 
livered, 

Duties of justices on receiving such 
receipts, 

Upon death of constable, the same 
duty devolves upon his personal 
representative, 

Conservators of the peace; their 
powers and duties as such, 

702, 703, 704 


386 


386 
386 
386 


386 
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- Approval by the president, 
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Duties of, in relation to inquests on 
dead bodies, 705 
In the execution of search warrants, 707 

His fees, and the collection thereof, 
658 to 661 

His duty as to execution and return 

of attachments in circuit courts, 
555 to 558 


acheter OF THE UNITED 


TATES. 
Legislative power vested in congress, 
House of representatives, 
Members of, how chosen, 
Qualification of voters, 
Qualification of 1epresentative, 
Representatives and direct taxes, 
how apportioned, 
Periods of actual enumeration, 
Limitation of ratio of representa‘ion, 
First apportionment, 
Vacancies, how filled, 
Speaker and officers, how chosen, 
Have sole power of impeachment, 
Senate, of whom composed, 
Duration of appointment, 
Classification. of members of, 
Vacancies in, how filled, 6, 
Qualification cf senator, 
President of, who, 
Offieers of, how chosen, 
President pro tempore, when, 
Has sole power to try impeachments, 
Trials for, 
Judgment on, how far it extends, 
Elections, power of congress to regu- 
late, 
Congress, when to meet, 
Judges of election, each house to be, 
Quorum, what constitutes, 
Rules of proceeding, 
Punishment of Members, 
Expulsion of, when, 
Journals to be kept, 
Publication of, with exceptions, 
Yeas and nays, when entered, 
Adj vanes limitation of powers 
o ? 
Compensation of members, 
Arrest, privilege from, when, 7, 
Disqualification to hold offices, when, 
Revenue bills, where to originate, 
Powers of senate in relation thereto, 
Passage of laws, 


If disapproved, to be returned, 

If passed by two-thirds of each house 
to become a law, 

When bill to become a law on fail- 
ure of president to return, 

Joint resolutions, etc., proceedings on, 

Powers of congress, enumerated, 8, 

Migration and importation, restric- 
tions on, 

Habeas corpus, privilege of, 

Attainder, bill of, prohibited, 

Expost facto laws not to be passed, 

Direct taxes, how laid, 

Export duty prohibited, 

Commercial regulations to be im- 
partial, 9, 10 
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INDEX, 


CONSTITUTION OF THE UNITED 
STATES—Continued. 


Appropriations of money, how made, 10 Protection of states against invasion, 
Receipts and expenditures, publica- etc., ~ 
tion of, 10 Amendments to constitution, how 
Nobility, titles of, not granted, 10 made, 13 
Officers of the United States not to . No state to be deprived of its equal 
receive presents, etc., from king, suffrage in the senate, without its 
prince, or foreign state, 10 consent, 18 
Restrictions on the states, 10 Assumption of debts under confede- 
President of the United States, 10 ration, 14 
Tenure of his office, 10 Supreme law of the land, what, 14 
How elected, 10 Obligatory on state judiciary, 14 
Electors of, and of vice president, 10 | Oath to support constitution, by 
Who disqualified from being, 10 | whom taken, 14 
Mode of voting by electors, 10 | No religious test, 14 
Election, how determined, 10 Constitution, how ratified, 14 
Election by house of representatives, Amendments to constitution adopted, 15 
when, and how, 11 Religious establishment prohibited, 15 
Election of vice president by senate, Freedom of speech and of the press 
when and how, 11 secured, 15 
Time of choosing electors, and of Right of petition, 15 
casting their votes, may be fixed | Militia essential to a free state, the 
b:r congress, to be uniform, 11 | right to bear arms not to be in- 
Qualifications of president, 1i fringed, 15 
Vacancy in office, how supplied, 11 Quartering soldiers, restriction on, 15 
Compensation of president, 11 Unreasonable searches and seizures 
His oath, 11 prohibited, i 15 
Official power of, 11 Search warrants, restrictions in 
His constitutional council, 11 granting, -> D5 
He may grant reprieves and pardons, 11 Presentment or indictment, prelimi- 
Treaties, his power in making, 11 nary to trial, 15 
Ambassadors, ministers, consuls, Except in army or navy, 15 
judges and other officers, how | No person to be twice put in jeopar- 
nominated and appointed, 11, 12: dy for same offence, 15 
Power of congress as to inferior offi- ! Nor compelled in criminal case to be . 
cers, 12 a witness against himself, 15 
Qt president in filling vacancies, 12 -Nor to be deprived of life, liberty 
General powers and duties of presi- or property without due process 
dent, 2 of law, 15 
Impeachment, who removable by 12 Private property not to be taken for 
Supreme court, how constituted, 12 public use without just compensa- 
Inferior courts, 12 tion, 15 
Judges, tenure of office, 12 | Trial byjury in criminal cases secur- 
Compensation of, not to be dimin- : 3 16 
ished, 12 Nature and cause of accusation, 16 
Extent of judicial power, 12 Confronted with witnesses, 16 
Original and appellate jurisdiction | Compulsory process for his wit- 
of supreme court, 12 | nesses, 16 
Trial of crimes, by jury, 12 Assistance of counsel, 16 
Where to be tried, 12 Trial by jury in cases at common _ 
Treason, definition of, 12, 18 law, 16 
Evidence of, 18 Excessive bail not to be demanded, 16 
Punishment of, 13 Excessive fines not to be imposed, 16 
Limitation of punishment, 13 Cruel and unusual punishment not 
Public acts, records, and judicial to be inflicted, 16 
proceedings of states, 13 | Rights enumerated not to disparage, 
Their effect, 131 others retained by the people, 16 
Congress may prescribe mode of Powers not delegated, reserved, 16 
authentication, 13 | _ Judicial power restricted, 16 
Citizens, rights of, in each state, 13 | Mode of balloting by electors, 16 
Fugitives from justice, 13 | Result, how ascertained, 16 
From labor or service, 18 Election by house of representatives, 17 
New states, how admitted, 13 Vice president, when to act, 17 
Limitation, 13 Vice president, when and how to be 
Teritorv of the United States, power elected by the senate, y 
of congress over, 13 Who ineligible to the office of vice 
Saving of rights of states or United president, ‘ 17 
States, 18 Slavery abolished, 17 
Republican government guranteed, 13 Citizens of the United States, whoare, 17 
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STATES—Continued. i 
Rights and privileges of, secured, 17 
Representatives, how apportioned, 17 
When tọ be reduced, 17 
Disability to hold certain offices by 
reason of participation in rebellion, 18 
How such disability removed, 18 
Validity of public debt secured, 18 
Debts incurred in aid of rebellion, e 
and claims for loss or emancipa- 


tion of slaves, not to be paid, 18 
Power of congress to enforce amend- 
ments, 17, 18 


CONSTITUTION OF WEST VIRGINIA. 
The state to be and remain one of- 
the United States of America, 20 


~Supreme law of the land, what, 20 
Counties of the state, : 20 
Certain other counties to be includ- 

ed, if a majority vote therefor, 20 
Bed, banks and shore of Ohio river 

included in the state, 20 
State’s jurisdiction over same, 20 
Powers of government reside in the 

people, i 20 
How rightfully exercised, 20 


Legislative, executive, and judicial, 

departments to be kept separate, 20 
Neither to exercise powers properly 

belonging to either of the others, 20 
No person to be invested with, or 

exercise the powers of more than 

one of them at the same time, 20 
What writs, grants, commissions - 

and bonds to run in name of, and 

be made payable to, “the state of 

West Virginia,” 20 
Indictments must conclude “ against 

the peace and dignity of the state 

of West Virginia,” 20 
Who are citizens of the state, 20, 21 
Every citizen entitled to equal rep- 


resentation in the government, 21 
Apportionment of representation to 
be equal, 21 


Habeas corpus, privilege of writ of, 
not to be suspended, exception, 21 
Trials for crime not cognizable by a 
justice to be on presentment or in- 
dictment, 21 
Bills of attainder, ex post facto laws, 
and laws impairing the obligation 
of contracts, not to be passed, 21 
Excessive bail not to be required, 21 
Nor excessive fines to be imposed, 21 
Nor cruel or unusual punishments _ 
inflicted, 21 
Penalties must be proportioned to 
the character and degree of the 


offense, 21 
No person compelled to bé a witness 
against himself, "21 
Or to be twice put in jeopardy for 
same offense, 21 
Protection against unreasonable sear-’ 
ches and seizures, secured, 21 
Search warrants, when and how 
issued, lo 21 


98 


GINTA—Continued. i 

Freedom of speech and of the press 
secured, 

Publishing and vending of obscene 
books, papers and pictures may 


be restrained, 21 
Actions for libel and defamation 

may be maintained, Ps 
Attempts to justify invasion or insur- 

rection, etc., by speaking, writing, 

or printing may be declared a 

misdemeanor, and pinished, 21 
Truth may be given in evidence in 

prosecutions for libel, 21 


When verdict to be for defendant, 21 
Private property not to be taken for 
public use without just compen- 
sation, 21 
No person, in time of peace, to be 
deprived of life, liberty or prop- 
erty, without due process of law, 21 
The military to be subordinate to 
the civil power, 2i 
Trial by jury in suits at common 
law, where value in controvers 
exceeds twenty dollars, preserved, 21 
Fact tried by jury to be re-examin- 
ed only according to the rules of 
‘the common law, 21 
Crimes and misdemeanors to be <- 
tried by jury, unless otherwise 
provided in constitution, 21 
Trial to be public, and without un- 
reasonable delay, 21 
In what county trialto be had, 21, 22 
Accused to be informed of accusa- > 
tion against him, 22 
And be confronted with witnesses, 22 
And baye the assistance of counsel, 22 
And compulsory process for obtain- 
ing his witnesses, 22 
No person to be compelled to fre- 
quent or support any religious 
worship, place, or ministry, 22 
Freedom of religious opinion secured, 22 
No religious test tą be prescribed, © 22 
Or peculiar privilege or advantage to 
be conferred on any sect or de- 
nomination, 22 
No law to be passed for imposing a 
tax for support of any church or 
ministry, or for construction or re- 
pair of any house for public worship, 22 
Treasen against the state, in what it 
consists, 22 
Evidence necessary to convict for, 22 
How punished, 22 
Voters, who are, 22 
Voting to be by ballot, 22 
Voter privileged from arrest,when, 22 
From attending court as suitor or 


witness, 23 
From working on roads, 23 
From military service, 23 


None but voters eligible to office, 23 

Age and residencé required of judges, 
governor, attorney general and 
senators, i ek 23 
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CONSTITUTION OF WEST VIR- 


Oath of officers, 23 
Officers, when and how removed 
from office, 23 
Tenure of office,. 23 
General elections, when held, 23 
Terms of persons elected, when to 
commence, 23 
Elections for vacancies to be for un- 
expired term, 23 
Vacancies, how filled, 28 
Power of legislature as to officers, 
etc., not provided for by the con- 
stitution, 23 
No extra compensation allowed to . 
public officer, agent, or contractor 
after service rendered, or contract 
entered into, 23 
Salary or compensation of officer not 
to be increased or diminished dur- 
ing his term, . 28 
Impeachment of state officer, 23 
House of delegates has the sole 
power of impeachment, 23 
Senate has the sole power of trial 
for, 23 
Proceedings in trials for, 23 
Judgment in such case, how far to 
extend, i > 238 
.rarty liable to indictment, trial, 
judgment and punishment, accord- 
ing to law, 20 
Senate may sit in recess of legisla- 
ture for trial of impeachment, 23 
Dueling, incapacity to hold office 
arising from, 24 
Registry of voters, legislature may 
provide for, 24 
Legislature must prescribe manner 
of conducting and making returns 
of elections, 24 
And of determining contested elec- 
tions, 24 
And must pass laws necessary to pre- 
vent intimidation, disordér, and 
violence at the polls, and corrup- 
tion or fraud in voting, 24 
Legislative power vested in senate 
and house of delegates, 24 
Style of acts, 24 
Number of senators and delegates, 24 
Term of senators and delegates, 24 
Classification of senators, 24 
One-half of senators to be elected 
annually, 24 
Division of state into senatorial dis- 
tricts, 24 
Two senators to be chosen from each, 24 
Districts, how formed, 24 
Alteration of, when, 24 
District, when it may be divided, 
and how, 24 
Each section to elect one senator, 24 
Classification of senators so elected, 24 
Arrangement of districts, 24, 25 
Counties not entitled to separate 
representation in house of dele- 
gates, how provided for, 25 


GINTA—Continued. 
Delegate districts, delegate from, 
to be chosen from each county in 


rotation, etc., 25 
Apportionment of representation in 
house of delegates, when and how 
made, 25. 
Arrangement until new apportion- 
* ment, 20, 26 
Re-apportionment to be made as 
soon as possible after the taking of 
each census, 26 
When to take effect, 26 
How long to continue in force, 26 
Additional territory may be ad- 
mitted and become part of the 
state, 26 
Representation of, in the legislature 
provided for, 26 
Residence of senator and delegate, 27 
His removal from district or county 
vacates his office, 27 
No person holding office of profit 
under this state or United States 
to be a member of legislature, 27 
Collectors of public money, etc., not 
eligible to legislature, or other 
office of honor or profit, while in 
default, 27 
Meetings of legislature annual, un- 
less convened by governor, 27 
Regular session begins third Tues- 
day in January, 27 
When and how governor may con- 
vene legislature, 27 
When he must convene them on ap- 
plication of members, 27 
Seat-‘of government to be at Wheel- 
“ing, until a permanent location 
elsewhere, 27 
When legislature may be convened 
elsewhere than at the seat of gov- 
ernment, 27 
Length of session of legislature, 27 
How extended, 27 
Adjournment, limitation on power 
of, 27 
Each branch judge of election; 
qualification and return of its 
members, ; 27 
Quorum, how constituted, 27 
Smaller number may adjourn from 
day to day, and compel the attend- 
ance of absent members, 27 
President of senate, 27 
Speaker of house of delegates, 27 
Each branch to appoint its officers, 27 
May remove them at pleasure, 27 
And determine its rules of proceed- 
ing, 27 
May punish*its members for disor- 
derly conduct, 27 
Expulsion of members, etc., 27 
General powers of each branch of 
the legislature, 27 
Punishment by imprisonment not to 
extend beyond session, 27, 28 
Offender may be punished bylaw, 28 


CONSTITUTION OF WEST VIR- 
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Freedom of debate protected, 

Privilege from arrest of members, 

Their pay and mileage, 

Additional compensation of presi- 
dent of senate and speaker of 
house of delegates, 

Bills and resolutions may originate 
in either branch, to be passed, * 
amended, or rejected by the other, ‘ 

Bills to be read on three different 
days, 

How this rule dispensed with, 

No law to embrace more than one 
object, to be expressed in its title, 

Yeas and nays to be taken and en- 
tered on journal on the passage of 
every bill, 

Vote of a majority of all the mem- 
bers elected necessary to passage 
of bill, 

All bills and joint resolutions to be 
signed by presiding officer of each 
branch before close of session, 

Each branch to keep and publish 
journal of its proceedings, 

When yeas and nays on any question 
to be entered on journal, 

Chief executive power vested in gov- 
ernor, 

His election and tenure of office, 

Ineligible to any other office during 
term of service, 

He must reside at seat of govern- 
ment, 

His compensation, 

No other emolument to be received 
by him, 


His general powers and duties, 28, 


His constitutional advisers, 

Returns of the election of governor, 

How, by whom, and to whom made, 

Votes for, when, how, and by whom 
counted, 

Person having highest number elect- 


ed, 

When legislature to elect, 

Contested election for, how decided, 

Who to discharge duties of office in 
case of removal from office, death, 
etc., of governor, 

What other state officers elected at 
same time and for same term as 
governor, 

Their compensation, 

Military officers above the rank of 
colonel, how appointed, 

Judicial power of the state vested in 
supreme court of appeals, and 
other courts, 

Division of state into circuits, 

Re-arrangement of circuits, 

When number of circuits, or of 
terms of court in a year, may be 
increased or diminished, 

Election and tenure of office of cir- 
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28 What number of courts in a county 
28 to be held each year, 
28 Judges may be authorized to alter- 


nate, and hold court in another 
circuit, 30 
Original and appellate jurisdiction 
of circuit courts, 
Supreme court of appeals to consist 


28 of three judges, any two to consti- 
tute a quorum, 
a Original and appellate jurisdiction 
of, ` 0 
Points to be decided on affirmance” 
28 or reversal, 81 
Reasons to be stated and filed, 31 
When court may call circuit judge 
28 to assist, 
Judges to be commissioned by gov- 
ernor, 
28 Their salary and mileage, 31 


No judge to hold any other office, 
appointment, or public trust dur- 


28 ing his term, 3i 
Acceptance of, vacates his office, 81 

28 Not eligible to any political office, 31 
Removal of judges from office, 31 

28 Proceeding in such case, 31 
Officers of supreme court of appeals, 

28 how appointed, their duties, com- 

28 pensation, and tenure of office, al 
Election and, tenure of office of 

28 clerk of circuit court, 31 

5 His dutiés, compensation, etc., to be 

28 prescribed by law, 


81 

28 Vacancies in said office, how fille, 31 
When court may appoint substitute 

28 for clerk, 31 

29 Attorney general when to be elected, 31 

29 To be commissioned by governor, 81 


29 His duties and compensation, 31, 82 
29 How removed from office, 32 
Courts of limited jurisdiction may 
29 be established in incorporated 
cities and towns, i 32 
29 Appeal from, to circuit court, - 82 
29 Division of county into townships, 382 
29 Townships, how designated, 32 
What business voters may transact 
at township meetings, 32 
29 Township elections, 32 
Who to preside at township meet- 
ings and elections, 32, 
29 Who to act as clerk thereof, 82 
29 Board of supervisors, how constitu- 
ted, - 82 
R9 How known, suits by and against, 
seal of, 82 
Board may enact ordinances and by- 
29 laws not inconsistent with the laws 
30 of the state, 32 
30 Their stated, special and adjourned 
meetings, 32 
Organization of board, 39, 
30 Duties and compensation of clerk, 32 


General powers and duties of board, 32 


cuit judge, «3 80 County officers, their election, duties 


Must reside in his circuit, 


a 


30 and tenure of office, 33 
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Same person not to be elected sheriff 
for two consecutive full terms ; dis- 
qualification -of deputies, etc., 

Retiring sheriff to finish business in 
his hands, 

How duties of said officers to be per- 
formed, - . 

Board of supervisors to designate 
one or more constables to serve 
process where it is improper for 
sheriff to act, 

Recorder, his jurisdiction and duties, 

Duty of legislature to provide by 
law for carrying into effect certain 
provisions of constitution, and 
other duties of, incident thereto, 

Civil jurisdiction of a justice, 

Proceedings before, to be prescribed 
by law, 33, 

Justices and constables conservators 
of the peace, 

Criminal jurisdiction of, 

Trial by jury, when, 

Appeals irom judgments of justice, 

New counties, when and how formed, 
restrictions upon power of legis- 
lature as to, 

When one county may be annexed 

. to another, 

Bounds of townships, when and how ~ 
altered, 

Charters of certain corporations not 
impaired, or power of Iegislature 
as to, restricted, 

‘Paxation to be uniform, 34, 

~ What property may be exempted 
from taxation, 

Capitation tax, 

Legislature to provide by taxation 
for the support of government, 

How money drawn from treasury, 

Statement of receipts and expendi- 
tures to be published annually, 

State debt, for what purposes, only, 
to be contracted, 

Credit of the state not to be granted 
in certain cases, 

State not to assume certain debts, 
unless incurred in time of war, etc., 
for benefit of the state, 

Legislature may direct sale of certain 
stocks, 

Proceeds of, how applied, 

Hereafter state not to become stock- 
holder in any bank, 

if state become stockholder in any 
internal’ improvement company, 
stock tó- be paid for at once, or 
tax levied for ensuing year suffi- 

_ cient to pay the same in full, 

Debt of Virginia, an equitable por- 
tion thereof to be assumed by this 

~ state, same to be ascertained, and 
its liquidation provided for, 

Private rights in lands, secured, 

To be decided by laws of Virginia 
heretofore in force, 
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No entry .by warrant on land to be 
made hereafter, 

Entries heretofore made may be per- 
fected and carried into grant, 

D uty of legislature to make provis- 
ion for that purpose, 

Legislature to provide for sale of 
forfeited, and waste and unappro- 
priated lands, . 

What lands released from forfeiture, 
and arrearages of taxes and dam- 
ages thereon, 

Within what time lands heretofore 
vested in the state by forfeiture or 
purchase by sheriffs may be re- 
deemed, and how, 

If not so redeemed, to be sold, 

How former owner may receive ex- 
cess arising from sale, 


School fund, sources of, 36, 

How invested, 

Unexpended interest to be added to 
principal, 


Legislature to provide for establish- 
ment and maintenance of free 
schools, 

Election of certain school officers 
may be provided for, 

State board of instruction may be 
provided for, 

Legislature to foster and encourage, 
moral, intellectual, etc., improve- 
ment, 

To provide, when practicable, for 
blind, mute and insane, etc., 

Lotteries in this state prohibited, 

Charter of incorporation not to be 
granted to any religious denomi- 
nation, 

Title to church property, secured, 

Powers of circuit courts in special 
cases, 

Relief in such cases not to be granted 
by special legislation, 

Sale of intoxicating liquors may be 
prohibited, . 

What corporations to be formed un- 
der general laws, 

Provisions in relation to such cor- 
porations, f 

When and what notice required of 
intention to apply for act of incor- 
poration, etc., 

Division of state into congressional 
districts, 

Slavery, its emancipation provided 

or, 4 

What laws of Virginia in force in 

this state, 


What suits and proceedings pending | 


at the adoption of constitution, to 
be docketed and proceeded in, in 
. this state, ° 38, 
Books, records, seals and other 
property and appurtenances of 
courts in Virginia, transferred to 
this state, etc., 


38 


38 


38 


39 


CONSTITUTION - OF WEST VIR- 
GINIA— Continued. 


Copies of, how made and certified, 39 

Their effect, 39 

Amendments to constitution by con- . 
vention, 39 


By the legislature, ete., 39 


CONSTITUTIONALITY OF BEATIE 
How determined, 


CONSTRUCTION. 


Of statutes, rules for, 91 to 94 

Ot deeds, etc., 460, 461 

Of will, 480, 481 
CONSULS. 


Judicial power of United States ex- 
tends to all cases in which they 


are parties, etc., 12 
Supreme court has original jurisdic- 
tion, 12 
CONTAGIOUS DISEASES. 
Powers and duties of supervisors, as 
to, 240 
CONTEMPTS. 
For what contempts a justice may 
punish, 37 
Proceedings in such cases, 375, 376 


Proceedings to punish for, by see 
and judges, 690, 691 


CONTESTED ELECTIONS. 
For county and township offices, 
how proceeded in, 59, 60, 67 
Costs of, by whom "paid, and how 
recovered, 


DA 
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CONTINGENT LIMITATIONS. 

In a deed or will, upon the dying of 
any person without heirs, ete., 
how construed, 

CONTINGENT ESTATES. 

Limitation in deed or will contin- 
gent upon a person dying without 
heirs, etc., how construed, 461 

Contingent remainder, not to fail for 
want of estate to support it, 461 

By what acts remainder not affected, 461 

How such estates may be decreed to 


461 


be sold, etc., 462 
Effect of decree in such case, 462 
CONTINGENT FUND. 


To what purposes applied, and pay- 
ments from, how made, 


CONTINUAL CLAIMS. 

Right of entry, or to bring an action, 

not saved by, 546 
CONTIN UAN CE. 

Of action in justice’s court, 352 

On trial of appeal from judgment of 
justice; costs in, etc., 371 

On trial of a cause in circuit court, 
costs in, etc., 

When trial of issue to be had unless 
defendant show good cause for a 
continuance, 

Execution for costs of, when to be 
issued, 

CONTRACTS. 
Obligation of, not to be impaired, 10, 21 
When, what, ‘and how recorded, "469 


626 


606 
663 


In elections to the legislature, 67 How proved or acknowledged for 
What notice to be given by contes- record, 69, 470 
tant in case of a delegate, 67, 68 When, and for what causes void, 473, AT4 
What in case of a senator, 68 Effect of recording, etc., 474 
Notice, what to contain, counter no- Of lien. 
tice, 68 How secured, and recorded; pro- 
Notice must be verified, 68 visions in regard to, 475, 476, 477 
Contest arising out of special elec- a Usurious. 
tion, , 
A n none in case new facts A How dar yog, Gaming mee 
iscovere : 
and forwarded, 68 In writing. 
To be sent to committee, 68 When must be, to maintain action, 535 
Clerk of circuit court to issue sum- Limitation. 
mons for witnesses in, 68 Of actions on, 547 to 549 
Fees, privileges, and penalties of Consideration of, when and how in- 
such witness, 68 quired into, etc., 609 
When taking of depositions to cease ; Motion on, remedy by, etc., 598 
further time may be given, 68, 69 CONTRIBUTION 
e lias ot CONESA O DE 69 To pretermitted children, etc., 481 
How contest decided in case of tie CONVEYANCES. 
vote, 9 To a county, how construed, etc., 2386 
Notice of contest, when given in . Of real estate, must be by "deed or 
case of state officer or judge, 69 will, 
Proceedings in such cases, 69 General rules as to deeds, 460 
Contest in case of governor, how Words of limitation in, how con- 
tried and determined, 69 strued, 460, 461 
How in case of other state officer, or Of uses and trust estates, etc., 461 
jud 69, 70 Form of deeds, ete., 463 to 468 


ge, 
Costs of contested elections, how as- 
certained, by whom paid, ‘and how 
payment ‘entorced, 


Authentication and record of, 469 to 473 
* When, and for what causés void, 473 
474, 475 


788 INDEX. 
CONVICTION- ~ COPTES—Continued. 
~ How accused may be convicted, “01 Such copy filed in one suit, may be 
On second and third conviction, how filed in another, etc., 616 
punished, 701, 702 Copies of records from Virginia, etc., 616 
CONVICTS Effect of, as evidence, 616 
Proceedings where party to suit be- Copy of original papers delivered 
comes convict, A 610, 611 i out of office to be kept, 616 
How judgment or decree entered pact ete how made up nom 617 
aE BEA ok p and. oe Effect of such records as evidence, ' 617 
how appointed; his ‘powers and Of lost papers in suits, ete., suit may 
enne, 130, 781 o E T a 
Escape of convict from penitentiary, pe E a out ol the sta d ie edo 
ee 731, 782 Of foreign desde etc., as evidence 619 
Record, etc., of conviction of, to b : Pee, ? 
kepi by clerk, de P E "99, Of papers in pending cases, may be 
Extra work by, to be paid for, etc., 732 a ra o arr ished 664 
Diminution of time tor which he Tap coia Ai , etc., to be turnishe 
Nea sentenced, when to be made, 39 g indictment, etc., of convict, to be 
Record, etc., to be kept, 732 ept, etc, : 
Crimes by, punishment for, 732, 733 | COPY RIGHT. 
Criminal proceedings against, 788, 734 May be secured, etc., 9 
CORN. 
COPARCENERS. ; 
Compellable to make partition, etc., 486 Weight of, per bushel, 428 
Jurisdiction of circuit courts in such CORPORALS. 


cases, 486 
Partitions, how made, etc., 486, 487 
Partition of chattels, 487 
Record in cases of partition to be 

certified to recorder, 585 
To be recorded, indexed, etc., by re- 

corder, 585 
Effect of such record to convey le- 

gal title, etc., * "585, 586 
In action of ejectment by, against 

co-tenants, what plaintiff must 


prove, 520 
Liable for waste, when, 525 
COPIES. 


Clerk of circuit court to furnish 
copies of records when required, 


etc.,~ a 585 
Of papers in partition, to be trans- 
mitted to recorder, etc., 585, 586 


Copies of process to be made out, 
etc., 586 
Copy of will, etc., how probated in 
this state, ete., 587, 588 
Service of notices, etc., by deliver- 
ing, etc., a copy, 592, 593, 596 
Copies of journal of either house of 
the legislature, as evidence, 615 
Of certain deeds, as evidence, 615 
Of records and papers in the office 


of a court or recorder, as evidence, 615 | 


Or in the office of secretary of the 
state, treasurer, auditor, or sur- 
veyor, as evidence, 615 

Certificate of auditor as to the re- 
turn of real estate -delinquent, or 
the sale thereof for taxes, as evi- 


dence, 615 
No proof of signature or seal re- 
quired 615 


Certificate of auditor as to the pay- 
ment or non-payment of taxes, as » 
evidence, etc., 615, 616 


Number of, to each company, 117,125 
Fines on, for neglect of duty, etc., 141 


CORPORATION COURTS. 
May be established by legislature, 82 
CORPORATIONS. j 

No charter of incorporation to be 
granted to any religious denomina- 
tion, 87 

Legislature to provide by general 
laws for the incorporation of cer- 
tain companies for purposes use- 
ful to the public, ete., 

But not for banks of circulation or 
works of internal improvement, 
etc. 

Such companies may be incorporated 
by special act., 

Notice of application for, when and 
how given, 38, 87, 88 

Satisfactory evidence of the giving 
of such notice to be submitted to 


legislature, ete., 88 
Property of, by whom listed for tax- 

ation, 161 
In what district to be listed, -163 


Where property of company listed, 
no shareholder to be taxed on 
same property, 164 
Property of, how valued and as- 
sessed, etc., 166 
Railroad corporations; taxation of, 
168 to 171 
Insurance, telegraph, and express 
companies, when deemed foreign 
and when domestic corporations, 214 
Provisions ir relation to same, 214 to 218 
Service of process on, 217 
Board of supervisors, a corporation, 230 
School commissioners, etc., a Corpor- 
ation, 
Incorporation of towns and villages, 
324 to 333 


INDEX. z 


CORPORATIONS —Continued. 

Service of process on corporations 
in justices’ courts, 

Proceedings against corporations 
may þe had on suggestions in jus- 
tice’s court, 361, 362 

General powers of corporations, 

Such powers enumerated, 388, 389 
Restrictions on corporate powers.. 

Corporation not to engage in any 
business other than that for which 


it was incorporated, etc., 388 
Not to purchase real estate to sell 

for profit, etc., 389 
Other restrictions on, 389 


What company may lay out town, 

etc., y : 38 
May take real estatė, securities, etc., 

in payment of debts, or as securi- 

ty therefor, etc., 889 
Powers of corporation in relation 

thereto, 389 
May compromise and. purchase its 

own debt, 389 
And may establish a sinking fund,etc., 389 
Corporation for work of internal 

improvement may enter upon land, 

etc.; for what purpose and to what 

extent, 389 
But not to throw open fence, etc., 389 
Nor invade dwelling house, etc., 389 
Provision as to Gwelling house, etc., 

amended, etc., 


How much land tt may acquire. 


Along line of improvement gener- 
ally, not to exceed one hundred 
feet in width, etc., 389, 390 
Exception as to deep cuts and fill- 
ings, 390 
For abutments it may acquire three 
acres, etc., 890 
How much it may acquire for build- 
ings, etc., 890 


Proceedings to take land without owner’ s consent. 


Application for, by whom made, and 
proceedings thereon, 390, 260 

Company to provide wagon ways, 
when, . 

When, only, company can occupy 
streets of towns, etc., 390 
Crossing one work with another, ete. 


When and how one railroad, canal, 
or turnpike company~may cross 


another with its works, 390 
But must not so as to impede trans- 
portation, etc., of the other, ' 390 


‘When and how one work may be al- 
tered to suit another, to prevent 
crossings, etc., 390, 391 

Company requiring the alteration to 
pay the damages, 391 

When and how county road altered 
by such company, 391 

Right reserved to legislature to con- 
nect one work with -another at 


pleasure, 391 
How railroads may be connected in 
cities, towns, and villages, 391 
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CORPORATIONS—Continued. 


If application therefor refused, how 
connected outside of corporate 
limits, etc., 391 


How company may take materials from land. 


Internal improvement company may 
enter upon convenient lands, for 
materials, etc., 391 

But not to cut down fruit, shade, or 
ornamental trees, etc., 

Or interfere with fences, buildings, 
etc., in town, etc., 391 

What company must do before ex- 
ercising such privilege, etc., 391 

Justice to appoint commissioners to 
fix value of materials, etc., 891 

Notice and report of commissioners 
to be returned to circuit court of 
county, ~ 391 

When court may appoint other com- 
missioners ; their duties, 391, 392 

If report confirmed, upon payment 
of compensation fixed, company 
may take materials, etc., 392 

Proceedings upon coming in of new 
report, etc., 392 

Judgment must be satisfied before 
materials taken, etc., 392 

Duties of commissioners appointed 
upon application of company au- 
thorized to construct plank road, 392 


Their report, if adverse, etc., 392 
The same, if favorable, etc.; pro- 
ceedings thereon, 392 


When sheriff to attend at place 
where company entitled to en- 
ter upon lands, and remove force, 
etc., 392 

Disposition of property when com- 
pany is dissolved, 392, 403 


, Actions and process against corporations. 


How process issued against corpora- 
tion, etc., 392, 393, 595 
Attachments on, as garnishee, 38938, 556 
Upon what agent process against a 
railroad company may be served, 
393, 596 
Powers, generally, of corporations, 393 
Corporation cannot plead usury, etc., 393 
Provisions as to existing corpora- 
tions, 
Joint stock companies. 


Definition of words “joint stock 
company,” 394 
Of the word “ by-law,” 394 
What joint stock companies may 
be incorporated under special char- 
ter, 394 
Former charters not acted upon to 
be deemed extinct, 
Within what time company must be 
organized, 394, 395 
Dissolution of company by suspen- 
sion of business, 395 
Right reserved to alter or repeal 
charters, etc., 895 
What companies are subject to chap- 
ter fifty-three, , 395 
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CORPORATIONS—Continued. CORPORATIONS—Continued. 
Of the corporate name and the man- Recorder to issue certificate of incor- 
ner in which it may be changed; poration and what to be stated 
effect of change, 395, 396 therein, 412 
Of the capital stock, 396 Effect of certificate, etc., as evidence, 
Transfer of stock, 396, 397 etc., 12 
Of subscriptions to capital stock, Name of corporation, etc., 412 
and recovery of installments Fees of recorder in such cases, 413 
thereon, 397, 398 By-laws and regulations of such cor- 
Of security for unpaid installments porations, 418 
of stock, 398 Foreign. 
Certificates of stock, 399 Proceedings against, by attachment, 554 
Dividends on stock, 899, 400 In what county suits against cor- 


Of the meetings ofthe stockholders, 
400, 401 

Of the board of directors, and presi- 
dent, 401, 402 

Of the voluntary dissolution of a 


corporation, 402, 403 
Proceedings in equity to dissolve a 
corporation, 403 


Certain equity jurisdiction respect- 

ing corporations, 
Effect of dissolution or expiration of 

a corporation, 403, 404 
Examination or report required by 

the legislature, 404 
Service of process and notices on, 404 
Restrictions in relation to quantity 

of land corporation may hold, 404 


Incorporation of joint stock companies without 


special charter. 

To what chapters such companies to 

be ‘subject, 405 
For what purposes they may be 

for med, 405, 406 
Of their capital stock, 406 
The mode of incorporation and its 

duration, 406, 407 
Existing corporations may accept 


chapter, 407, 408 
Proceedings in such case, 407, 408 
Change of name, étc., 407, 408 


Certificate of incorporation, effect of, 
as evidence, . 
Par value of stock, when and how 


408 


changed, 408 
Directors, etc., in office, how long 
to continue, 408 


l First meeting of stockholders, 408, 409 


Sale of additional stock befcre organ- 
ization, 409 
Record, publication, and official 
copies of certificates of incorpora- 
tion, etc., : 409, 410 
When meetings of stockholders or 
directors may be held out of the 
state, 1 410 
Homestead and building associations, 411 
Foreign corporations, Alt 
(See title “Joint Stock Companies.”) 


Incorporated associations other than joint stock 


companies, 
How and for what purposes they 
may be formed, 412 
Form of agreement for, 412 
How acknowledged, and where filed, 412 
Recording of, ‘ 412 


poration may be brought, 504 


To what county process against, may 


be directed, 595 
Servic e of process on, in circuit court, 596 
Order of-publication against, 597 


Special receivers of property of, 
when appointed, — 636, 637 


Executions against, how issued, 668 
CORRUPTION OF BLOOD. 
None on attainder of felony, 699 


COSTS. 


Of removing property for sale under 

4 writ of venditioni exponas, by 
whom paid, o 221 
To be included in capias pro fine, etc., 224 

What fees of clerk under chapter 
thirty-six to be taxed in costs, 220 

Against counties, when given, etc., 
246, 247 

In proceeding to take land without 
owner's consent, etc., 265, 266 

Incurred in the incorporation of 
town, etc., by whom paid, 3383 
Security for, in justices’ courts, 347 
349, 352 


Of continuances, by whom paid, etc., 
Of jury, when to be deposited, etc., 354 


When to be included in costs, 306 

When plaintiff to pay costs, etc., 359 

When to be paid by appellant on ap- 
peal from judgment of justice,- 371 


When at the discretion of court, 371, 372 
When appellant not to recover, 
though judgment reduced. more 
than ten dollars, 
Items of, to be entered by justice in 
his docket, 
In cases for unlawful detainer of 
real estate, recovery of, 381 
To be given against accused, if con- 
victed, in cases on behalf of state, 383 
In suits for divorce, etc , 441 
When not to be recovered by tender 
of money, etc., 
Of continuance at trial, when, to be 
paid by party making amendment, 626 
When to be paid by fiduciary out of 
his own estate, 628 
What fees are to be taxed in, 647 to 661 
Poor persons may sue without pay- 
ing, etc., 662 
Security for ; when non-resident not 
to prosecute suit without, 662 


372 


533 


Form of undertaking for, 662 
Remedy on, 662 
Remedy of sureties in, etc., . 662 


INDEX. 


COSTS—Continued. 
Cases in which costs are recovered, 
662, 663 
Of new trials, etc., 663 


Of continuances; execution for, etc., 663 
When plaintiff not to recover costs, 
etc. 663 
Power of court to give or withhold 
costs in certain cases, 
Prevailing party to recover costs, 
unless otherwise provided, etc., 
Beneficiary party to pay, etc., 
Law of, how interpreted, 663 
In appellate court, by whom re- 
covered, 663 
How and what costs are to be taxed, 
i 663, 664 
Taxation and allowance of costs in 
criminal cases; how collected, 
etc., 723, 724, 725 


COTERMINOUS OWNERS. 
Working coal mines near the lands 
of others prohibited without the 


663 
663 


owner’s consent, 487 
Forfeiture for violation, 487 
Owner bound to permit survey of 

mine, etc., 

For eiture for refusal, 487 
Proceedings before justice to com- 

pel such | entry, 7, 488 
Draining lands through lands of ~- 

others, etc., 488 
Draining under mill canals, 488 
Ancient lights, 488 

COUNCIL. 
Word, how construed, 94 
Common, of towns and villages, 
how formed, 
A corporation, 327 
Meetings of, 828 
Powers of, etc., 329, 380, 331 
Powers of, in regard to fires, etc., 835 
COUNSEL. 
When notice to take depositions 

may be served on them, 592 

Accused to have the benefit of, 717 
COUNTERFEITING. 
Congress may punish, 9 
Coin, bank bills, etc., how punished, 687 
COUNTER SECURITY. ) 
When and how required, by person 

signing undertaking for costs, 662 

COUNTIES. ' 
Included in the state, 41 


Constitutional provision as to forma- 
tion of new, 

Notice of application for, when and 
how given and published, etc., 227, 228 

Survey to be made and census taken, 228 

Surveys of land entered in, þe- 


fore formed, 229 
Powers of courts and officers, from 
which formed, 229 
Changes in boundary lines of, notice, 228 
Board of supervisors. 
A corporation, etc., 280 


They succeed to the former rights 
and liabilities of their county, 330, 231 


99 
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COUNTIES—Continued. 

Who constitute board; quorum, 281 

Concerning their meetings, 231, 282 

Appointment of president and clerk, 338 

Duty of president, ` 

Compensation of president and 
other supervisors, 

Duties of clerk ; journal of their pro- 
ceedings, 

Certain other duties of clerk ; notices 


288 


respecting county matters, 288, 284 
Compensation of clerk, 234 
General powers of board ; ordi- 

nances, 204, 235 


Court house, jail, office for recorder, 
and clerk of circuit court ; duty 
of board to provide and furnish, 
ete, . 280 
Removal of county seat, 235, 336 
Conveyances, etc., to county, con- 
struction of, 236 
Disputed boundary lines of, how 
settled, 236 
Compensation of surveyors and 
commissioners, 236, 237 
Township lines; formation of new 
townships, 237, 238 
Places of voting in, 238, 45 
Condemnation of land for county 
purposes, 208 
Roads, bridges, landings, ferries and 
mills, jurisdiction of board as to,. 
32, 238, 239 
County subscriptions to works of 
internal improvement, 239, 240 
Noxious animals and weeds; nuis- 
ances, 
Contagious or infectious diseases, 
Diseased animals, 240 
Protection of sheep from dogs, 240, 241 
Fiscal year for county purposes, 241 
Laying county levy and superseding 
same, 241, 242 
County treasury, 242, 243 


Accounts to be kept by clerk of 
7 243 


~ board, 
Reports of sheriff; settlement of his 
account, 248, 244 
Publication of financial statement, 244 
In what cases orders may be drawn 
on county treasury, and how, 244 
Form of orders, etc., 244 
Presentment and payment of such 
orders, 244, 245 
Interest and damages on county of- 
ders, 245 
To be taken in payment of taxes, 
etc., 258 
Claims against countv, how present- 
ed, 2 


No suit to be brought against coun- 
ty, except on claims “disallowed, 


245, 246 
Judgment against county ; issue of 
execution, 246 
Enforcing payment of claims by 
mandamus, 246, 247 
Process and notice against county, 
how served, 247 
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COUNTIES—Continued. - COURTHOUSES—Continued. 
Prohibition añd mandamus, 247 Courts to be held at, etc., 577 
Recovery of fines for use of county, Where courts to beheld when court- 
47, 248 house not in condition to be oC- 
Allowances to certain county off- cupied, 577 
cers, 248, 744, 745 When governor may, by proclama- 
County maps, 248 tion, order courts to be held at 
COUNTS. | another place, etc., 577 
. Where there are several, one of Proclamation, to whom sent, and 
which is faulty, it may be disre- how published, 577 


garded, 

Verdict for entire damages good, 

Several, in indictment; effect of gen- 
eral verdict of guilty, etc., 

But court may instruct jury to dis- 
regard faulty count, 


COUNTY EXPENDITURES. 
Levy for, when and how laid, 
Publication of, 


COUNTY LEVIES. 
When to be laid and for what pur- 
poses, 
Amount to be levied for, 
Superseding levy, 


By whom to be collected. 


Sheriff or collector to collect county 
levies, , 
Collector must give bond; its condi- 

tion, penalty, ete., 
When collection to commence. 


Collection to commence on first day 
of September, ete., 

What sections, etc., apply to such 
collections, 24 

Relief againsi levies improperly charged. 

When and how granted by super- 
visors, 

Notice to prosecuting attorney must 
be given, 

His duty in such case, 

Duty of supervisors on such applica- 
tion, 

Duty of collecting officer when copy 
of order of board presented to him, 249 

Such copy, properly certified, a 


voucher for him, etc., 


627 
721 


241, 


ed 


249 
249 


249 


Delinquent Tisis ; > sale of delinquent lands for 


county levies. 
To be governed by chapters 30 and 
31, 249 
(See titles “ Collection of taxes,” 
and “Delinquent and forfeited 
lands,) 179 to 184, and 186 to 189 
Commission for collecting. 


To be five per cent, etc., unless board 
prescribes a different sum, 249 


COUNTY AND TOWNSHIP OFFICERS. 
Removal of, from office, 72 
Contested election of, 59, 67 
Vacancies in office, how filled, 64 
Compensation of, 233, 284, 248, 272, 744 

COURTHOUSES. ‘ 

To be provided by supervisors; how 
-to be furnished, 
Removal of, 


235 
280, 236 


QA1, 242 
242 
242 


249 


i 


627 | COURT OF APPEALS. 


Judges of, when and how elected; 
number of, 30, 
Their tenure-of office, 30 
Jurisdiction of, 30, 31, 575, 576 
What points to be decided by, 31 


When circuit judge to sit in, 31 
Commission and salary of judges of, 31 
How judges of, removed from office, 

and for what causes, 31 
Proceedings in such case, 81 
Officers of, how appointed, etc., 31, 576 
How organized, 575 
Who to preside in absence of presi- 

dent, 575 
Sessions of, when and where to be 

held, 575, 741 
How long to sit, 575, 576 


May prescribe the forms of writs, 
etc. 576 
Proceedings of, how kept, etc., 576, 577 
Appeals to, in ‘what cases may be 
taken, 81, 639 
How appeals taken, 
Filing undertaking ; notice, 639, 640 
Stay of proceedings on appeal to, 
How record is made up and printed, 
40, 641 
Costs of printing, by whom paid, 
and against whom to be taxed, 
Docketing appeal in, 
When court may inspect record of 
former appeal in same case, 641 
Certiorari to be awarded, when, 641 
When undertaking dispensed with, 641 
‘Printed records, how disposed of, 641 
Court docket, how made up, etc., 
641, 740 
What cases not to be entered on 
docket, 641 
Parties, how designated on appeal, 642 
Hearing and decision by, 642 
Damages on affirmance of decision, 
etc., 
Decisions of, to be sent to court þe- 
low, ete. 
Decision, how entered in court be- 
low, etc., 
Cases pending in, when code took 
effect, etc., 
COURTS. 
Power of congress to establish in- 
ferior, 12 
Constitutional provisions concerning, 
29 to 82 
29, 30, .31; 
575, 639 
30, 573, 574 


642 


643 


Supreme court of appeals, 


Circuit courts, 


INDEX. 793 
COURTS—Continued. COVENANTS—Continued. — 
Corporation courts; power of legis- Ot grantor, “that te will warrant 
lature to establish, 32 generally the property hereby-con- 
Salaries of judges of; commissions, veyed,” 466 
etc., 31 Of grantor, “that he will warrant 
Judges of, not to hold any other of- specially the property hereby con- 
fice, etc., 31 veyed,” 467 
How, and for what causes judges of, Of the words “with general war- 
may be removed from office, al ranty,” j 66, 467 
Officers of, how elected and appoint- By grantor, “that he has the right 
ed, etc., a1 to convey the said land to the 
Reports of decisions of court of ap- grantee,” 467 
peals; printing, binding, and dis- By grantor, “ that the grantee shall 
position of, 101 have quiet possession of the said 
Judges of, to have use of state li- land,” 
brary, Of the words, “ free from all incum- 
Fines, brances,” ERN : 467 
i 3 ! By grantor, “that he will execute 
a Coastal Pere “324, 295 A further assurances oft e said 
May remit fines for contempts, etc., 224 lands aymay be requisite, 
But power to grant new trials not By grantor, “that he has done no 
impaired thereby, 994. act to encumber the said lands, : 467 
Jurisdiction of, on water courses, 576 By lessee in lease, “ to pay the rent, 
How long to sit, 576 and “ to pay the taxes, 467, 468 
Court of appeals to prescribe forms By lessee that he will not assign 
of writs, etc., without leave, 468 
Records of, how kept, 576, 577 By lessee, “that he will leave th 
Who attends a court as its officer, 577 premises in good repair,” 
At what place to be held, 577 | By lessor, “ for the lessee s quiet en- 
When and how place may be joyment of his term, 468 
changed, ~ 577 | If provided in a deed of lease that 
When, by proclamation of governor ; the lessor may re-enter for de- 
proclamation to be sent to clerk fault in the payment of the rent or 
and published, etc., for the breach of covenants, 468- 


When court fails to meet on the day - 
appointed, etc., 

Provisions to prevent discontinu- 
ance ot causes, 

Also for custody of records and pa- 
pers, 

Causes stand continued, when not 
otherwise disposed of, 


COURTS MARTIAL. ; 
When to be ordered by the ora | 


a TO STAND SEIZED TO 
È. $ 


Possession transferred to person en- 


‘tled to the use, 461 
COW-HOUSE. 
Burning of, how punished, 682 


578 | CREDENTIALS. 


Of county and township officers, 60, 61, 74 
Of representatives in congress, and 


3 nor, etc., 45, 146 presidential electors, 74, 
Of what number of officers to con- Of senators of the United States, 74, 75 
: How composed. : Bills of, no state to issue, 10 
For trial of a major general, briga- i Representation as to credit of an- 
dier, or adjutant general, 1 other must be in writing in order 
For trial of field officer, etc., 146 to chargé the person making it, 535 
For trial of company officer, 146 


Charges and specifications, etc., to 
be given to accused, 
Judge advocate to be appointed ; 


his powers and duties, 146, 147 | 
Oath of members of court, etc., 147 | 
Proceedings of court, etc., 147, 148 


Sentence of, provisions in regard to, 148 
Appeal from, 148 
Pay of officers and witnesses, 148, 149 
Regimental court martial, proceed- 


ings of, etc., 
Appeal from sentence of, 149 
COVENANTS. 
Effect of certain words as, in deeds, ete. 
- Of the words “the said —— coven- 


ants,” 


CREDITORS’ BILLS. 

To charge real estate of deceased 
person with the payment of his 
debts, when and by whom brought, 506 

Who to be made defendants in, 506 

Distribution of proceeds not to be 
decreed till notice published, ete., 

g 506, 507 

Form of notice, 507 

Distribution; when, how, and to 
whom made, etc., 507 

When creditor barred of participa- 
tion in, except as to surplus, etc., 507 

If more than one such suit brought, 
who to pay costs, etc. 

Lien of judgment, ete., preserved, 


507 
507 


j> 
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CREDITORS. . 
Right of, to redeem lands sold for 
taxes, 


INDEX. 


CRIMES AND PUNISHMENTS. 


190 


When payment may be made to re- 


corder, 190 
Proceedings where right to redeem 

is disputed, 90, 191 
Lien of creditor on, lost if he fail to 

redeem such real estate, 194. 
Conveyances to hinder, delay, or de- ` 

fraud, void, 478 


Conveyances without consideration, 
etc., void as to, 473 
Loans and sales of goods and chat- 
tels, when void as to, 78, 474 
What contracts, conveyances, etc., 
void as to, until recorded, AT4 
Who embraced by the word “ credi- 
tor,” 474 
When competent witness toa will, 482 
When administration may be grant- 
ed to, 501, 502 
Priorities of, in payment of debts of 
decedent, 04, 505 
May subject real estate of decedent 
to payment of his debts, and how, 
505, 506, 507 
When creditor may sue on retund- 
ing bond, 515 
When order made for creditors to 
show cause against distribution of 
decedent’s estate, etc., 515, 516 


How order published and posted, 515 
Distribution, when and how made 
to legatees, etc., 515, 516 
When and how legatee, etc., com- 
pelled to refund, 516 
Liability to creditors of persons trad- 
ing as factors, agents, etc., 541 
When and how required by sureties 
to sue, 541, 542 
Effect of not suing when sorequired, 542 
By judgment, 665 
Docketing judgment, 665 
Lien of judgment on real estate, 666 
How it affects creditors and pur- 
chasers, 666 
When judgment creditors share 
ratably, 666 
CREEKS. 
Fishing in, when prohibited, etc., ae 
? 
Penalty for, ete., 433 
CRIER. 
May be appointed by court of ap- 
peals, 576 
His compensation, 576 
How removed, 576 
CRIMES. 
When and how tried in courts of 
United States, 12, 
When and how tried in state courts, 
21, 


CRIMES BY CONVICTS. 


When convict deemed guilty of 
felony, 732, 738 

How punished, etc., 738 

Proceedings in such cases, 783, 734 


~ 


General provisions as to. 
Offenses either felonies or misde- 


meanors, 699 
Definition of each, 699 
Punishment of death not allowed, 

unless directed by statute, 699 


Common law offense for which 
statute prescribes punishment, to- 
be punished in such manner, only, 699 
No suicide or attainder of felony to 
work corruption of blood, or for- 
feiture of estate, 
The commission of a felony shall 
not stay or merge a civil remedy, 699 
As to principals in second degree 
and accessories in felonies, 700 
Who are exempt from punishment 
as accessories, 700 
Where accessory may be tried and 
punished, 700 
700 
700 


699 


Attempts to commit offenses, how 
punished, 

Limitation of prosecution in certain 
cases, 

Offenses committed without, etc., 
but punishable in this state, where 
prosecuted, - 

Offenses committed within one hun- 
dred yards, etc., of county line, - 
where punished, 700 

If wound, etc., be inflicted, etc., in 
one county, and person dies in 
another, where offender punished, 700 

Plea offormer acquittal, when good, 

700, 701 

When such plea not good, 701 

How, only, person may be convicted 
of felony, 701 

‘When person convicted of felony not 
a competent witness, etc., 701 

Person convicted of perjury forever 
incompetent, 01 

Person convicted for unlawful gam- 
ing notcompetent to testify against 
a witness for the state against 
him, in what cases, 

A person not jointly tried with a de- 
fendant, a competent witness, 

In what cases evidence not to be 
given against accused of any state- 
ment made by him as a witness, 
ete., 

Term of confinement in penitentiary 
or jail, in case of conviction for 
felony, when prescribed, to be 
fixed by jury, 

Of person found guilty of misdemea- 
nor, etc., unless otherwise pre- 
scribed, to be fixed by the court, 701 

Amount of fine, unless otherwise 
provided, to be fixed by the jury, 
so far as not fixed by law, 701 

Punishment on second conviction, 
etc., 701, 702 

In case of two or more convictions -~ 
before sentence, when terms of 
imprisonment to commence, 702 


701 


701 


701 
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CRIMES AND PUNISHMENTS—Cont’d. ; CROSS BILL. i À 


Punishment on second conviction for 


selling liquor, ete., 702 
Prosecutions not maintainable for 
acts done in suppression of rebel- 

lion, etc., 702 

CRIMINAL CHARGES. 

Fees of justices in criminal cases, 

659, 660 

Fees of constables in same, 660 

Fees of jailors in same, 661 

Fees of sheriffs in same, 661 


Such fees when paid, out of treasury, 661 

When by county, and how, 660, 383, 384 

For guarding jail, how paid; certifi- 
cate of, 728, 724 

For medical services, and clothing 
for prisoners in jail; allowance for, 
and how paid, 

Fees of witnesses, when paid by 
state, when by prosecutor, and 
when by county, etc., 

Of sheriff for traveling out of county 
in case of felony, how fixed and 
paid, etc., 

Certificates of allowances, by what 
court to be made, etc., 724, 725, 661 

Justice must certify to clerk of cir- 
cuit court all the expenses pay- 
able out of treasury, incurred in 
criminal proceedings before him, 
preliminary to a prosecution in 


724 


724 


circuit court, 725 
Expenses of prosecution in circuit 

court, when to be made up by 

clerk, and execution issued there- 

for, 725 
Laws applicable to such statement 

of expenses, etc., 725 
If claim for expenses in such case be ~ 

not presented in due time, when 

disallowed, 725 
No fee of prosecuting attorney to be 

paid by state, 720 
No judgment for costs to be given 

against state, 725 

CRIMINALS. 

Insane, how disposed of, 420 
Duty of sheriff in such case, 420 


When such criminal restored to 
sanity, etc., 421 


CROPS. 
No growing crop liable to distress or- 
levy except indian corn, 
When such corn may be taken, 
Growing on dower lands at widow’s 
death, how disposed of, 


254 


Affirmative matter may be set forth 
in answer with like effect as if 


cross-bill had been filed, etc., 604. 
How such affirmative matter contro- 
verted, 604 
Tf not so controverted to be taken as 
true, 604 
In such case cause to be decided up- 
on same principles, and same re- 
lief to be decreed, as if cross-bill 
had been filed, 608 
CRUEL PUNISHMENTS. 
Not to be inflicted, 16, 21 
CRUELTY TO ANIMALS. 
How punished, 694. 
CUMBERLAND ROAD. 
To be under the care and control of 
the board of public works, 
Powers of the board in relation to, 414 
Tolls on, how applied, etc., 414 
Rate of, ete., 414 
When tolls may be demanded, ete., 414 
CURATORS. 


Included in the words “personal 
representative,” 
May be appointed by recorder dur- 


ing a contest about a will, etc., 587 
His powers and duties, 587 
May be appointed to take charge of 
infants’ estates until qualification 
of guardian, etc., 493 
Bond of guardian may be dispensed 
with, 493 | 
His powers and duties, 493 
CURSING. 
Fine for, $ 694 
CURTESY. 
Of husband in the real estate of his 
wife, ` 445 
In trust estate, 461 
Barred by acceptance from wife of 
property in lieu thereof; 445 
By abandonment of wife, when, 445 
Gross sum in lieu of, how ascertained, 
445, 446 


CUSTOM HOUSE. . 
Lots purchased for, at Wheeling; 
provisions in relation to, 


CUTTING. 
With intent to kill, etc., how punish- 
ed, 678 


In committing, or attempting to 


commit felony, how punished, 678 


D. 


DAMAGES. 

Sustained by reason of road or 
bridge being out of repair, how re- 
covered, etc., 

Proceedings in such case, etc., 

Against town or village, ior property 
destroyed to prevent the spreading 
of fire, etċ., 3 


279 


35 


DAMAGES—Continued. 

On affirmance, in case of appeal 
from the judgment of a justice, 

Against owner of aninial trespassing 
on lands enclosed by a lawful 
fence, 428, 429 

When such owner to pay double 
damages, etc., 


312 
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DAMAGES—Continued. DAMS—Continued. 
For withholding dower, etc., rem- Penalty for failure, 276 
edy by widow for, Dams which obstruct navigation, 
When may be recovered by personal etc., when deemed a nuisance, 284. 
representative of widow, : Forfeiture in such case, etc., 284 
Against person harboring appren- Water course between counties, how 
tice, ete., cleared ot obstructions, ete., 284, 285 
Recovery of, in action of ejectment, 521 Power reserved to legislature to 
For withholding premises, where abate dams, etc., preserved, 285 
right of plaintiff to premises ex- Certain rights of state and com- 
pires during the pending of action, 521 panies preserved, 285 
To mesne profits of land, for what When a water course is declared a 
period, 521 public highway, supervisors have 
For destruction or waste, etc., 521 no power to permit dams to be 
‘When to be arrested by court, ete., 521 erected therein which will obstruct 
Allowance for improvements to be ordinary navigation, or the pas- 
set off against damages, etc.; pro- sage of fish, 285 
ceedings in such cases, 522, 528 Nor can supervisors permit the erec- 
Against tenant for committing waste, 525 tion of a dam in a water course, 
Against tenant in common, joint where a law has been passed for 
. tenant, or parcener, for committing improving, etc., the navigation 
waste, thereof, without the consent of the 
Against guardian for committing the company, etc., 285 
waste of the estate of his ward, 525 Such dam a nuisance, 285 
How such damages may be recover- Locks in such dams may be made 
ed, 525 without paying damages, etc., 285 
When defendant liable for treble Proceedings against owner of dam 
damages, " 825 who fails to keep the same, or the 
Damages in case of protest of bills locks, sluices, etc., therein, in good 
of exchange, 537 repair, 285, 286 
In action of detinue, 544 ‘When such repairs may be made at 
In such action, when judgment is the expense of the owner, etc., 286 
affirmed in an appellate court, ete., 648 Proceedings to erect mill dams, etc., 
For wrongful seizure by distress or and provisions in relation thereto, 
attachment, 126, 127 
For causing the death of another, Burning of, punished, 682 
ete, _, 58 | DEAD BODIES. 
Proceedings in such cases; limita- Inquests on, etc., 705, 706 
ee ATTE By 545 Violation of sepulture, 694 
ecovery of, : 
the ablation of any statute, 545, 546 paar bare a eae POR the E TES. 
RECOVERY OD Sabet Common eet: his family, to remain. for such use 
riers not incorporated, 546 mes Ys ' 509 
Recovery of, against plaintiff in at- ý 
tachment, when, : pee Ee foot of writing payable to one dead 
Recovery of, by complainant, in case af the Gine 8 pay 538 
p of Set ap f prohibitio A Proceedings on, 538 
Nie E S E E pov peice Caused by wrongful act, neglect, or 
ao Eei aoe atorney; fox 591 default of another, etc.; action for, 545 
3 ' 
In case of non-suit, etc., 600 ee o for whose ben- 545 
S pan of damages, when 606 What amount may be recovered in 
? 
Where ‘such order is entered, plain- ee NOHO ee 
tiff must prove his case to obtain Proceedings where a arty to a suit 
judgment, etc., 606 8 p 


W hen such order to be set aside, ete., 606 
When case to be tried on such order 


of inquiry, 626 
When court may try without jury, 626 
On dissolution of injunction, 682, 633 
On affirmance of judgment in court 

of appeals, 642 
For detention of property after ver- 

dict, etc., 

DAMS. 
Duties of owners of, across which 

roads go, 275, 276 
To erect bridges, etc., when, 276 


| 
| 


| 


t 
i 


| 


dies after verdict,and before judg- 
ment, - 
Where death occurs of one of sev- 
eral plaintiffs, or defendants, etc., 610 
If plaintiff or defendant die pending 
action, cause may be revived and 
prosecuted to judgment, whether 
the cause of action would survive 
at common law or not, 610, 611 
Where it occurs after appeal, etc., 611 
If it-occur in any stage of any case, 
a scire facias may be sued out, ete., 611 
Or suit, etc., may be revived on mo- 
tion, etc., 611 


INDEX. 


DEATH—Continued. DEBTORS. 


Proceedings in such case, 611 
When death of person to be pre- 
sumed, 624, 625 
If such person found to be alive, to 
be restored to his rights, etc., 625 
In what county a person may be 


prosecuted for murder, 678, 700 
Violation of sepulture, 694 
Punishment of, not to be inflicted 

unless directed by statute, 699 


May be dispensed with by jury, 
how, 720 

Convict in penitentiary, when to be 
punished with, 733 


DEATHS, REGISTRATION OF. 


Register of, to be made by assessors, 
when and how, 
His duties in recording same, etc., 
36, 487 
Books to be arranged alphabetically 
and verified, 437 
When to be returned to recorder, 4387 
Compensation of assessor, when and 
how paid, 487 | 
Duties of recorder in relation to such | 
register when books returned to 
him, etc.; his return, etc., 437, 744 
If no return made to ‘him, he must 
certify that fact to the auditor, 437 
Penalty for failure, etc., 437, 438 
Duties of auditor on receiving copies 
of register, etc., from recorder, 438 
Copies of books filed with recorder, ; 
as evidence, etc., 438 
Laws in relation to deaths, etc., ap- 
ply to colored persons, etc., 438 
Fees of recorder, 438 
How information of deaths obtain- 
ed, 436, 438 
Duty of physicians to record deaths, 
etc., 438 
Duty of justice as to same, 438 
Correction of register of, by asses- 
sor, etc., 439 
Duties of heads of families, 439 
Penalty on assessors for neglect of 
duty, 439 
On recorders for same, 439 
Penalty for false register, or false in- 
formation, 439 
Auditor to supply blanks to assessor, 
etc., 


DEBT, ACTION OF. 


On what writings it may be main- 
tained, l 537, 588 


DEBT, PUBLIC. 


, Not to be contracted by this state, 


etc., . 35 
Certain stocks may be sold to pay, 
etc., 35 


DEBT OF VIRGINIA. 


This state to pay an equitable por- 
tion of, etcs 35 

How ascertained and provided for, 
etc., 35 


197 


Of the state. 


Auditor to institute suits, etc., to en- 
-force payment of money due the 


state, 218 
When proceeding is at law, it may 

be by motion, 218 
Whether at law or in chancery, in 

what court to be prosecuted, 218 


In what court to be if property is to 
be attached, 218 
May be prosecuted. in the name of 


the state, ete., 218 
Against whom suit may be prose- 
cuted, 219 


Judgment, how far it binds personal 
representative, 
Proceedings where there are several 


defendants, 219 
Unsatisfied judgment against one or 
more, no har as to others, etc., 219 


Suits wherein the state is a party to 
have preference over others, etc., 219 
Execution in such cases, and pro- 
ceedings thereon, 219, 220, 221 
Statute of limitations applies to the 
state, etc., 221 
Authority of auditor to compromise 
claims, etc., 221, 222 
When he may dismiss proceedings, 
etc., 222 
He may appoint agents to collect 
claims, etc., 222 
Power of auditor to buy and sell 
lands in certain cases, 222 
(See title “ Recovery of claims due 
the state.’’) 


DECEDENTS’ ESTATES. 


By whom listed for taxation, 161 
Tax on, paid by personal represen- 
tative, to be refunded to him out 
of the estate, 181 
Of those who die intestate and with- 
out heirs, go to the school fund, 
37, 485 
Descent and distribution of, 483 to 486 
Administration of, etc., 501 to 505 
Real estate liable for decedent’s 
debts, etc., 505, 506, 507 
General duties, etc., of personal rep- 
resentatives as to, 508 to 516 


DECEIT. 


Obtaining money, etc., by false pre- 
tense, etc. punished, 684 
Obtaining money by, at any game 
or wager, punished, 698 


DECISIONS. 


Of court of appeals, when and how 
printed and bound, and how dis- 
` posed of, 101 
When and ‘by whom such decisions 
are to be transmitted to the court 
below, etc., 


DECLARATION. 


When to be filed, or suit dismissed, 600 
No abatement for want of form of, 
etc., _ _ 600 
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DECLARATION—Continued. DEEDS—cContinued. 


Certain averments not necessary in, 
etc., 600 
In assumpsit, when account to þe 
filed with, 600 
Amended, when it may be filed, ete., 601 
Amendment of, upon plea in abate- 


“ment being filed, ete., 601, 602 
» General rules as to immaterial alle- 
gations in, ; 603, 604 
DECLARATION OF INDEPENDENCE. 
Contents of, 1,2, 3 
DECLARATION OF RIGHTS. 

Of the people of Virginia, 18, 19 
DECREES. | 
Of courts of other states, limitation 

of action on, 549 


Decree nisi; when to be entered, 605 
When bill taken for confessed, 605, 606 | 
By confession. j 
When to be entered in clerk’s office, 605 | 
Directing accounts to be taken, etc., ! 
. 613, 614 | 
For money, to bear interest from 
date, etc., 628 
Against fiduciaries, payment of, how 
to be directed, 628 
Costs in, when to be paid out of es- 
tate of fiduciary, 628 
Execution on, when it may issue, 628 
For selling property, and collecting 
proceeds, etc., 559, 560, 629 
Terms of such decrees, etc., 559, 629 | 
Decree appointing commissioner to | 
2 execute deed, etc., in what cases 
it may be made, 559, 560, 629 
Appointing trustees in deeds of trust, 
ete., 629, 630 | 
Right of infants to show cause 
against, etc., 630 
Appeal from, in what cases allowed, 639 | 
$ For the sale, etec., of the real estate | 
of persons under disability; pro- 
ceedings in such cases, 495 to 498 


DEEDS. 
Of trust, mortgage, etc., upon goods 
and chattels, no bar to distress 
and sale thereof for taxes, etc., 180 
For lands sold for the non-payment 
of taxes, when and how obtained ; 
by whom to be made, etc., 192, 198 
What to be stated in such deed, etc., 192 
Fee of recorder, etc., therefor, 192 
If recorder is the purchaser, deed to 
be made by clerk of circuit court, 192 
Such deed, when and how made to 
assignee, heirs, etc., 192, 193 | 
If purchaser fail to obtain deed or 
have order made, etc., within one | 
; year after right to redeem expires, 
former owner may redeem, within 
what time, etc., 193 
Effect of deed when obtained, etc., 193 
94, 195 
Claim that taxes were not in arrear, 
how determined; burden of proof, 
94, 195 


Deed for such lands, when redeemed 
by a person after disability re- 
moved; when and to whom to be 
made by the person having the 
legal title, etc., 195, 196 
Proviso as to lands which are the 
separate property of a married 


‘woman, 196 
Taxes on deeds; amount of, and to 

whom paid, 218 
Tax for the use of the county; 

liability of recorder for, 213 


When deed necessary to convey estate. 


What estate in lands can only pass 

~ by deed or will, 

What gift of goods or chattels in- 
valid, unless by deed or will, etc., 459 

Possession, etc., when parties re- 
side together, not sufficient, etc., 459 


General rules as to deeds. 


When person not named as a par- 
ty, or named jointly with others, + 
may take or sue under instru- | 
ment, 460 
Deed made by attorney in fact to -. 
be the deed of the principal, 460 
Real estate lies in grant as well as in 
livery, 460 
Any interest in or claim to real es- 
tate may be disposed of by deed _ 
or will, 460 
Estate may be made to commence 
in future by deed, etc., 
Estate which would be good by 
executory devise or bequest, good 
if created by deed, 460 
Deed of trust, etc.,on property ex- ` 
empt from distress and levy, void, 
when, 460 
Deed for ‘grantor’s right good, 
though it purports to pass more, 460 
Warranty ; operation of, on alienor’s 
right, 460 
Words of limitation. 
Conveyances, etc., of real estate 
without words of limitation, how 
construed, etc., 460 
Passes a fee simple estate, when, 460 
Estates tail. 
Fee tail converted in fee simple, 
60, 461 
What limitations are valid, and their 
effect, A61 
Effect of deed to one for life, and 
after his death to his heirs, etc., 461 


Remainders. 
Provisions in relation to, 461 
Uses and trusts. . 
By what conveyances possession is 


transferred to the use, etc., 461 
Deed of release, etc., effectual with- 
out the execution of a lease, 461 


Estates held in trust, subject to debts, 
dower, and curtesy, etc., 461 


5 
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DEEDS—Continued. 


Estate of a joint tenant. 
Survivorship abolished, 462 
Effect of conveyance to husband 

and wife, R 
Exception as to estates which ‘joint 
tenants have as executors or trus- 
tees, 462 
And as to estates to persons in their 
own right, where it appears from 
the instrument that the part of 
one dying should go to the others, 462 
Mode of proceeding on joint judg- 


ment, etc., not affected, 462 
Form of deed. 
Form of deed conveying grantor’s 
whole interest, 463 
How deed construed, 468 
Effect of certain words of release 
in deed, f 463 
A lease. 
Deed of lease, form of, 468 
_ Deed of truss to secure debts or indemnify 
sureties, 
Form of such deed, 464 
Duties of trustee in such deed, 464 
Notice of sale under, what to con- 
~ tain, ete., 464, 743 
How posted and served, etc., 464 
Deed of trustee to purchaser. 
In what form it may be made, 465 


Nae a 


Deed of sheriff or special commissioner, * 
Form of, 465, 466 
General provisions as to deeds. 

What deed is to be construed as in- 
cluding, etc., 466 

Saving as to deeds in other forms, 
etc. 

What deeds heretofore made are 
valid, etc., 466 

Covenants. 

Effect ot certain words in a deed to 
embrace heirs, personal represen- 
tatives, and assigns, 466 

Covenants of warranty; when con- 
strued to be general, and when 
special, 466, 467 

Covenant in deed for land that gran- 
tor has a right to convey, etc., ef- 


` fect of, y 467 
Covenant for quiet possession of 
grantee, effect of, 467 
Effect of words “free from all in- 
cumbrances,” 467 
Covenant to execute further assur- 
_ ances, etc., effect of, 467 


Covenant that grantor has done no 

act to encumber the lands, effect 

of, 467 
Covenant in deed of lease “ to pay 

the rent,” effect of, 67, 468 
Covenant “to pay the taxes,” effect 


of, 468 
Not.to assign without. leave; effect, 
of, 468 


To leave premises in good repair 
effect of, ” 46 
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DEEDS—Continued. 


.W hen not to be construed to require 
lessee to erect new buildings where 
old ones destroyed by fire, etc., 468 
Covenant for quiet enjoyment of 
lessee, effect of, §8 
Provision in lease for re-entry of 
landlord for non-payment of rent, 
etc., effect of, 468 


Authentication and record of deeds. 
Power of attorney may be recorded 


in any county,~ 469 
Duty of recorder in admitting deeds, 
etc., to record, 469 


Acknowledgment of deeds, etc., by 
persons other than married wo- 
men, 469 

How authenticated, 469 


As to a married woman. 


Who may take her acknowledgment, 
and how, 
How such acknowledgment to be 
authenticated, 470 
Certificate of acknowledgment to be 
recorded with deed, etc., 47i 
Effect of deed of married woman, 
properly acknowledged and re- 
corded, - 
Deed of married woman for her sep- 
arate property, executed while she 
is living separate and apart from 
her husband; what to state, A471 
What must be proved before the off- 
cer taking the acknowledgment, 
and stated in the certificate there- 
of, if husband has not joined in it, 471 
Effect of certificate as evidence, 471 
Penalty for making false certificate, 471 


471 


Recorder's duty as to recording deeds and mak- 


ing index and list of writings. 

What writings, etc., must be record- 

ed by recorder, 471 
Index must be made to record book 

in the name of both grantor and 

grantee, 471 
When recorded, writing may be de- 

livered to the party entitled to 

claim under it, 471 
When a copy of such writing may 

be admitted to record, ete., 471, 472 
Effect of such record, etc., 472 
List of writings, etc. when and 

where to be set up by recorder, 472 
What to be specified in such list, 472 
Duplicate of Jist to be inserted by 

recorder in his order book, 472 
Penalty on recorder for violation, 


~ 


“Ss ete, 472 


When recorder to record paper not 
acknowledged, etc., for preserva- 
tion, | 472 

Index of such record tobe kept, 472 


Former defective acknowledgments cured. 
What certificates of acknowledg- 
ments heretofore taken are valid, 
| ete, 473 
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DEEDS—Continued. DEER—Continued. 
Power of attorney by a married woman. Duty of justice on conviction for 
Power of attorney may be executed third offense, 432 
by a married woman; for what Liability of person killing tame deer 
purpose, etc., 459 with collar or bell on, 432 
Effect of her deed executed in pur- DEFAMATION. 
suance of such power, 472, 478 What words deemed actionable, etc., 545 
Acts valid between the parties but void as to What defendant may prove in justi- 
creditors and purchasers. fication, in action for defamation, 625 
What acts, deeds of conveyance, etc., What he may prove in mitigation of 
are void as to creditors, etc., 478 damages in such action, 625 
Title of bona fide purchaser not af- DEFAULT. 
fected by, when, 473 Judgment by, when to be set aside, 606 
Voluntary gifts, conveyances, etc., When i issue made up in such case to 
void as to previous creditors, ” 473 606 
But not to be void for that reason DEFAULTERS, PUBLIC, _ 
only, as ġo subsequent creditors or Pri oceedings against defaulting sher- 
purchasers, 478 iff, ete., for failure to pay taxes in- 
Loans or reservations of use of prop- to the treasury, 185 
erty, when void, etc., unless re- Proceedings against defaulters gen- 
corded, 473, 474 erally, 218 to 222 
In what case right of property to be Proceedings against, for failure to 


taken to be with the possession, 

ete 478, 4'74 
When reservation of title to personal 

property sold, etc., void, unless 


notice thereof be recorded, etc., 474 


pay fines into treasury, 220, ae 
Ineligible to office, 
When deemed guilty of larceny, ete., me 


DEFECTS. 


For what defects judgment or decree 


‘What contracts good as against cred- not to be stayed or reversed, 637 
itors and purchasers from the time What defects may be corrected on 
they are recorded, etc., 474 motion, 637, 638 

But are void as to creditors and pur- No appeal for such errors allowed 

-Chasers for valuable consideration, until after motion is made, 638 
without notice, until recorded, etc., 474 In indictments, etc., what are imma- 

Must be recorded in the county terial, 714, 715, 716 
where real estate or other proper- DEFENSE, 


ty is, etc., 474 


Statement of grounds of, when ccurt 


If such property be in several coun- may order it to be filed, 625 
ties, deed must be recorded in all, Effect of not filing, etc., 625 
ete., ATA In actions for defamation, etc., 625 


If goods and chattels be removed 
from county, deed must, within 
three months thereafter, be re- 
corded in the county to which 

- they are removed, ete., 4'74 

If not, such deed is void as to such 
creditors and purchasers for the 
time the deed is not so recorded, 
etc., 

Saving as to persons under disability, 474 

Priority of deeds admitted to record 
on the same day, etc., 

The words “creditors” and “ pur- 
chasers,” how construed, ATA, 475 


In justice’s court; answer, etc., 348, 349 
In prosecutions, and suits for libel, 
what may be proved by defendant; 21 


DEFENDANTS. 


Absent, attachments against, 376, 554 
Order of publication against ab- 
sent, 558, 597 
In what county suits against ab- 
sent defendant may be brought, 594 
Decree, etc., against absent defen- 
dant, 597 
Rehearing by such defendant, when 
it may be had, and how, 561 to 564 


598, 749, 750 
In what cases purchaser not affected 
by the record of a deed, ete., 475 | DE HOMINE REPLEGIANDO. 579 
Lien for purchase money to be reserved in deed. bolished, l 
Deed of conveyance must reserve DELEGATES. 
lien for purchase money; if not, Who eligible as, 23, 27 


lien lost, etc., 


Election of, when to be held, 28, 44 


DEER. Vacancy in ‘office of, how filled ete. , 23, os 
Unlawtul to kill, between what Commencement of term of, 
times, 432, 742 Contested election of, 67, oa 
Fine for violation, etc.; disposition of, Oaths of office of, ete., 76, 77 
82, 742 Compensation of, 28, 84 
What to be deemed as evidence of Privileges of, — , 28, 86 
the violation of act, ete., 432, 742 For delegate districts, election of, 
But not as to deer killed in park, 432, 748 etc., 20, 42 
Penalty for hunting, etc., on enclosed DELEGATE DISTRICTS. 


bounds of another, etc., 


oa 


Election of delegates for, 25, 42 


& 


INDEX. 


DELINQUENT AND FORFEITED 
LANDS, ETC. 

Lien on all real estate for taxes and 
interest, from what time, 186 

Returns of lands delinquent since 
March tenth, eighteen hundred 
and thirty-two, to be procured by 
auditor, etc., 186 

Exception, as to tracts where taxes 
do not exceed twenty dollars, 186 

Record of delinquent lands to be 
kept in auditor's office, 186 

When and how such lands redeemed 
before a sale thereof, 

When auditor to give certificate of 
redemption, 

Fee of auditor therefor, and by 
whom paid, 186 

Proceedings for sale of delinquent lands. 


When lists of delinquent lands to be 
delivered by auditor to sheriff or 
collector for sale, 186 

Contents of such lists, 186, 187 

But if real estate has been sold for 
taxes of any year, it is not after- 
wards to be sold for taxes of a 


previous year, ; 187 


Lands returned delinquent in one 
county afterwards transferred to 
another by creation of new county, 
or change of boundary lines, pro- 


vision as to, 187 
To be reported to auditor by as- 

sessor, when, 187 
Auditor’s duty thereon, 187 


Duty of sheriff or collector on receiv- 
ing lists of delinquent lands from 


auditor, 187 
What notice to be appended to list 
set up on court house door, 187 


At what time and place such lands 
to be sold, unless taxes, interest, 
damages, and commissions are 
paid, 87, 188 

Notice of such sale to be published 
in newspaper, when, and form of, 187 

If no newspaper be printed in the 
county, then notices to be posted, 
when, and at what places, 187, 188 

Taxes, etc., may be paid to officer 
before sale, 188 

List in such cases to be made by 
officer and returned to auditor, 188 

When taxes, interest, damages and 
commissions presumed to have 
been paid to officer, 188 

But such presumption may be rebut- 
ted 

When, and for what time, sale may 
be continued from day to day, 188 

When, and for what reasons, officer 
may suspend sale of any real es- 
tate inserted in list, 188 

Reasons therefor to be reported to 
auditor, 

Duty of auditor in such case, 188 

Only so much of any tract or lot to 
be sold as may be necessary to pay 
taxes, interest, damages and com- 
missions, 188 
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DELINQUENT AND FORFEITED 


LANDS, ETC—Continued. 
Proceeds of sales for county end 
township taxes to be added to 


ifreducible school fund, 188 
What officers not to be interested in 
purchases at such sales, 188 
Penalty for violation of section, 188 
Sale in such case to be void, and 
title to remain in owner, 188 
Receipt for purchase money. 


Sheriff or collector to give to pur- 
chaser “a receipt for purchase 
money, 188 

Form and contents of such receipt, 189 

Fee of officer therefor, 189 

List of sales to be made out by 
officer, 189 

Form and contents of such list, 189 

Oath to be subjoined thereto, form of, 189 

Before whom to be taken and sub- 
scribed, 189 

Such list, certificate and oath, when 
and to whom returned, 189, 190 

Recorder’s duty on receiving same, 190 


When and how land sold may be redeemed. 


By whom and within what time, 
lands sold for taxes may be re- 


deemed, 190 
What must be paid in order to re- 

deem, 190 
When such payment may be made 

to the recorder, 190 
Recorder’s receipt in such case, 190 


A duplicate thereof to be filed in his 
office, 
Proceedings where right to redeem 


is disputed, 190 
Notice to be given, and contents 

thereof, 109 
Service of, and for what time, 190 


Order of court where purchaser, etc., 

fails to appear, or to show a right 

to redeem, 190 
Duty of recorder to execute deed ac- 

cording to such order, 190 
Money paid to recorder in such case 

to be returned, etc., 190 
But if court decide that claimant has 

the right to redeem, money to be 

paid to purchaser, etc., 190 
Person redeeming such lands to fur- 

nish to purchaser proper stamps 

for receipts, 190, 191 
Purchaser in such case to give dupli- 

cate receipts, etc., 191 
Remedy, if purchaser refuse to give 

such receipts, 191 
But such recovery not to be had 

where circuit court decides against 

right to redeem, 191 
One of such duplicates to be filed 

with recorder, and when, 191 
Fact and time of filing to be endors- 

ed on both by recorder, 191 
If duplicate not filed in time, re- 

demption to be void as to credi- 

tors, etc., 191 
If filed atter the time required, opera- 

tes as notice from the time offiling, 191 
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‘S 


LANDS, ETC—Continuved. 
Section not applicable to a re- 
demption under section thirty, 
Recorder to make a list in the month 

of June in each year of lands re- 
deemed, etc., ; 
List to be forwarded to auditor, 
Duty of auditor in relation to such 
lands where taxes are unpaid 
thereon for the year in which 
they were sold, or for any pre- 
vious year, etc., 
Land sold and not redeemed. 


Purchaser of part of tract sold and . 
not redeemed to have it laid off at 
his expense by surveyor, etc., 191 
If no surveyor, or he be interested, 
then by some person appointed by 
the recorder, 


191 


191 
1y1 


~ Quantity laid off, how to be bounded, 


etc., 191, 192 
Not to include improvements where 

it can be avoided, 192 
To be in one body; length and 

breadth thereof, 192 
Plat and description to be returned 

to recorder, 192 
If correct to be recorded, 192 
Where an entire tract sold and not 

redeemed, report to be made by 

surveyor, etc., 
Or if he be interested, etc., by some 

‘other person appointed by recor- 

der, etc., 


192 


Report, what to contain, 192 
When to be recorded by recorder, 192 
Deed to purchaser to be made by re- 
corder, when, 192 
What to be recited therein, 192 
What need not be so recited, 192 


To what deed must refer, if sale was 
of part of tract, E 

And to what, if sale was of whole 
tract, 

“To what, in case sale was of town 
lot, etc., 


192 
192 
192 


- Deed to be executed for town lot, or 


undivided interest therein, if there 
be no report, etc., 192 
Fee for executing such deed; by 
whom paid, 1 
If recorder be purchaser, deed to be 
made by clerk of circuit court, 
Deed, to whom executed, and how, 
in case of assignment by purchaser 
of the benefit of his purchase, 
When circuit court, or judge, may 
appoint a commissioner to exe- 
cute such deed, 192, 198 
If purchaser dead, deed may be 


192 


made to his heirs, etc., 193 
Remedy where recorder fails or re- 
fuses to make such deed, 198 


Deed of commissioner to have same 
force and effect as deed of recorder, 198 

When purchaser may have one deed 
for several tracts, or parts of tracts, 
etc., 


y 


191 
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DELINQUENT AND FORFEITED 
LANDS, ETC—Continued. 

Effect of such deed, 

If no deed, etc., be obtained within 
one year atter right to redeem ex- 
pires, former owner, etc., may re- 
deem at any time before deed ob- 
tained, 

What he must pay, in such case, to 
redcem, 


No deed to be obtained by purchaser. 


after five years from date of sale, 

Except that if sale made before pas- 
sage of code, deed may be ob- 
tained within two years after such 
passage, 

Deed to purchaser; what title vest- 
ed in him thereby, 198, 

Deed not affected by irregularity or 
overcharge as to part of taxes, etc., 
except to the extent of the error, 
ete. 


193 


193 


193 


193 
194 


194 


Deed not affected by deed of trust, ‘ 
94 


mortgage, or other lien, etc., 

Not affected by certain irregularities 
as to survey, report, etc., 

If deed valid under sale for state 
taxes, not affected by irregularities 
as to county and tuwnship taxes, 
ete. 

If owner alleges the payment of the 
taxes for which real estate is sold, 
he must prove it, 

Proceedings to prove such payment, 

? 

Must be commenced within five 
years after deed obtained and ad- 
mitted to record, etc., 

When part of tract or lot sold, resi- 


due may be sold for the taxes of 


the year in which sale made, 

Purchaser of part ot tract or lot only 
required to pay tax on part pur- 
chased proportioned to the whole, 
etc., 

Residue of traet may be sold for resi- 
due of taxes, 

If purchaser does not pay such pro- 
portion of taxes, the whole tract 
may be sold, etc., 

Deed of purchaser in such case how 
obtained, 

Such deed not affected by former sale, 

Effect of deeds obtained by pur- 
chasers, etc., as evidence when 
questioned, 

Saving as to persons under disability. 

Within what time infants, and other 
persons under disability, may re- 
deem, etc., 195, 

What must be paid in such cases, 

Redemption of undivided interest, 
etc., 

Purchaser, etc., to reconvey, when 
and how, 

Improvements on real estate re- 
deemed, when to be paid for, etc., 

Proceedings where parties cannot 
agree on amount to be paid, 


194 


194 


194 


195 


195 


195 
195 
195 


195 


196 
196 


196 
196 
196 
196 
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$ DELINQUENT AND FORFEITED 


LANDS, ETC—Continued. 

When court may appoint a com- 
missioner to execute deed to for- 
mer owner, etc., 196 

Proviso, as to real estate of married 
woman, when the same is her sole 
and separate property, 196 

Saving clause not applicable in such 
Case, i 

Lands purchased by the state for taxes. 

When sheriff or collector must pur- 
chase real estate sold tor taxes, on 
behalf of the state, etc., 


List to be made out in such case; 
form of oath to be attached to 


er AND FORFEITED 


such list, 197 
List, with certificate of oath, to be 

‘returned to recorder, when, 197 
Recorder’s duty thereon, 197 
Duty of auditor on receiving list 

from recorder, 197 
Auditor to record lists, ete., 197 


What estate is vested in the state by 
such purchase, 19 
How such real estate redeemed, etc., 197 
What to be paid, and when, 19 

Auditor to give certificate of pay- 
ment, 197 

His fee therefor, 197 

Auditor must certify redemption to 
assessor, 

If such real estate not redeemed 
within the time required, it is 
irredeemable thereafter, 


Lands not entered in assessor's books forfeited. 


Duty of owner to have his lands en- 
tered on land books and charged 
with all taxes due thereon, ete., 198 

A failure to do so for five successive 
years forfeits his lands to the state, 198 

But such entry and charge may be 
made within one year after the 
passage of code, etc., 198 

Provisions as to forleiture and re- 
demption of reali estate of co-ten- 
ants, heirs, devisees, and estates 


held in trust, etc., 198 
No forteiture in certain cases, 198 
Auditor to keep record of real estate 

forfeited, 198 


Contents of such record, 198, 199 

Effect of such record as evidence, 199 
Duty of assessor to inform auditor 
-of all real estate forfeited as afore- 

said, i 199 
When and in what cases the title for 
such forfeited lands vests in other 


claimants thereof, 199 
What taxes claimant must pay to 
perfect his title, 199 


Such payment may be made at any 
time belore lands sold for benefit 
of school fand, : 199 
Where there are different claim- 
ants to such lands they are left to 
the strength of their respective 
titles, 199 


LANDS, ETC—Continued. 
When title vests in one person, not to 
be afterwards divested by payment 
of taxes by another, “1 
All such forfeited real estate, not 
vested in such claimants, to be 
sold for benefit of school fund, 199 
When real estate mentioned in lists 
delivered to sheriff or collector 
deemed sold, ete., 199 
When proceeds of real estate sold 
for taxes to be paid into the treas- 


wy, 199, 200 
Commission allowed offcer thereon 

for prompt payment, 200 
Same, where not paid in time, 200 
Proceedings against officer failing to 

pay, | 200 
Penalty on recorder for neglect of 

duty, 200 


Fees of recorder under chapter, etc., 200 
Lands sold in eighteen hundred and 
Sixty, and subsequent years prior 
to eighteen hundred and sixty- 
nine, how redeemed, etc., 200 
Deeds for, how obtained, etc., 200 
Effect of deeds for lands sold in 
eighteen hundred and sixty, made 
since February twenty-seventh, 
eighteen hundred and sixty-six, 209 
When owner may redeem in such 
cases, 200 
When person having legal title in 
such case to reconvey to former 
owner, 200 
Remedy in case he refuses to do so, 200 
Within what time suit must be 
brought to question a sale or 
deed heretofore made, etc., 200 
Payment of taxes, ete., within what 
time may be proyed in such cases, 
ete., 200, 201 
Within what time lands sold in the 
year eighteen hundred and sixty- 
seven may be redeemed, 201 


Deeds to certain purchasers of real estate in 


eighteen hundred and sixty. 
How deeds for lands sold in eigh- 
teen hundred and sixty obtained 


where receipts lost, etc., 201 
Proceedings for, when to be com- 
menced, 201 


When court to order deed to be made, 
and by whom, 

What taxes to be paid by purchaser, 201 

What title vests in purchaser, etc., 201 

Certain deeds legalized, etc., 201 

Certain general provisions. 

Person claiming tract of land may 
enter part thereof on assessor’s 
books, and pay taxes on part en- 


tered, etc., 201 
Such entry, how made, 201 
Effect of such entry, assessment, and 

payment, 201 


But assessor not thereby precluded 
from entering, cr assessing residue 
of taxes, etc., 201, 202 
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LANDS, ETC—Continued. 
Nor will it prevent a sale or for- 
feiture of such residue, etc., 
Taxes on lands entered on assessor’s 
books, etc., when presumed to 


have been paid, 202 
DELINQUENT LISTS. 
When to be returned- by sheriff or 
collector, 
Number and forms 0‘, 182, 183 
Oaths of officer thereto, 182, 183 


By whom to be taken and certified, 188 
Copies of, to be posted on court 
house door, when, 183 
Duties of board of supervisors, and 
their clerk in relation to, etc., 183, 184 
Duties of auditor in relation to, 184 
Penalty on officer tor false return of, 184 
When list to be sent to sheriff, etc., 
for sale of lands mentioned in, 186 
Sales of land under, 186, 187, 188 
(See title “Delinquent and forfeited 
lands.”) 
Return of license taxes delinquent, 209 


DELINQUENTS. 


In militia, when, how, and by whom 
reported, 

Fines for delinquencies, 189, 140, 141 

Fines on minors, by whom paid, 141 

How fines on, assessed, collected, etc., 


141 to 144 
Taxes against. 
Collection of, by distress, 180, 209 
Collection of, out of money, ete., in 
hands of others, 
List of, to be returned, etc., 182, 183, 184 
Taxes mentioned in list of personal 
property, collection of, 
Delinquent sheriff, etc. 
When and how proceeded against, 185 
200, 210, 218, 219 
Lands of. 
Proceedings to sell the lands of, for 
taxes, etc., 186 to 197 
County levies, 
List of, for county levies; return, 
collection of, etc., 249 
Township levies. 


List of, for township levies; return, 
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DEPOSITS—Continued. 


Amount of, in any one bank, limited, 751 


In suits in justices’ courts, when 
taken, etc., 
When not to be read, etc., 


In proceedings to sell real estate of 


persons under disability, how 
taken, and wher. not to be read, 

Of witness to will, when and how 
taken, 


Notice to take, when it may be 


Security for, required, 751 
202 | DEPOSITIONS. 
In contested elections for county offi- 
cers, costs of, etc., 60 
In other contested elections, when 
taken, how disposed of, etc., 68, 69 
Costs of, etc., 70 


359 
358 


496 
588 


served on the counselof the party, 592 


Service of such notice by publica- 
tion, 
How taken, ete., in suits. 
May be taken out of this state, etc., 


2592 


without a commission, 622 
Before whom to be taken; certifi- 

cate of, etc., 622 
Affidavit of non-residence, etc., re- 

quired, 2 
Before whom taken in foreign coun- 

try, 622 
How authenticated, 622 


Reasonable notice of time and place 
of taking of, required, 

Taken in suit in chancery, when it 
may be read, 


622 


A 


In suit at law, when it may be read, 622 


‘When witness may be required to 
attend in person, 
If not read by party taking it, may 


622 


be read by other party, 28 
Perpetuation of testimony. 

How deposition taken in proceedings 

or, 2 

DEPUTIES. 

By whom and how appointed, ` 3 
May discharge duties of principal, 78 
Except duties of recorder, of a judi- 

cial character, 78 
May discharge official duties after 

death of principal, 73 
How removed from office, 73 


collection of, etc., 837, 338 
DEMURRER, 7 
Form of, or of joinder in, ~ 6038 


What defects not to be regarded on, 
(except to a plea in abatement,) 


etc., 603 
In equity ; by whom may be set down 

for argument, 608 
Proceedings if demurrer overruled, 608 

DEPOSITS. 

What banks moneys of the state de- 

posited in, etc., 104 
Payments of money into such banks, 

etc., 104, 105 
Removal of such moneys therefrom, 

ete., 105 
Payment of interest on, etc., 761 


Default, etc., deemed a breach of the 
condition of bond of principal, 73 
Deputy clerk may administer oaths, 585 


DERELICT PROPERTY. 


Proceedings to escheat lands, ete., 
Proceedings for sale of land, etc., 455 
When grant to land to issue to pur- 
chaser, 455 
If purchase money not paid, con- 
tract may be rescinded, 455, 456 
Duties of escheator in relation to 
sale and collection of purchase 
money, etc., 455, 456 
Trust estate, when not to be escheat- 


454 


ed, 456 
Tenant of land under lease, etc., 
protected, 456 


Creditors of alien provided for, 456, 457 


INDEX. 


How property forfeited — or dere- 
lict is sold or recovered, 

When and how money paid into the 
treasury in such case may be re- 
covered, etc., 457, 458 


DESCENTS AND Deere = 

Course of descents, 

Collaterals of the half blood; Si 
they inherit, 

It all'be of the half blood, ascending 
kindred take double portions, 

In what cases persons inherit per 
capita, and in what per stirpes, 

Alienage of ancestor no bar to tile 


484 
484 


by descent, 484 
Bastards may inherit from the mo- 
ther, 484 


Marriage of parents legitimizes chil- 
dren born previously, if recognized 
by the father, 

Issue of marriages deemed null in 
law, or dissolved by a court, legiti- 
mate, 

Persons born ten months after the 
death of intestate, when to inherit, 485 


Distribution of personal estate. 
How personal estate distributed after 


Ha 
QO 
A 


the payment of debts, etc., 485 
Alienage no bar to the reception of 
distributive share, 485 


If intestate was a married woman, 
what portion of her estate goes to 
her husband, 

If a married man, what portion goes s 
to his widow, 485 

Personal property goes to the state, 
when there is no other distributee, 485 

Renunciation of will. 

By widow, when and how made, 485 

What portion of the estate goes to 
her upon such renunciation, 485 

By husband, of the will of his wife, 
when and how made, 

What portion of her estate goes to 
him in such case, 485 

These provisions in favor of hus- 
band and wife qualified, . 486 

Hotchpot. 


Advancements may be brought into, 
etc., 
DESERTERS. 
When persons in militia to be treat- 
ed as, etc., 
DESERTION. 
Cause for divorce, 


DESTROYING. 
Unborn child, punishment for, etc., 
Will, punishment for, 
Vessel, punishment for, 
Record, punishment for, 
DETAIL. 
Of militia, etc., for active service, 
DETAINER. 
Unlawful, etc., of real estate, rem- 
edy for, in justice’ s court, 380, 381, 382 
Remedy for,in circuit court, 517, 518 


485 


~ 


135 
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457 | How plaintif may obtain immediate possession 


of property sued for. 

Affidavit to be filed, and what to con- 
tain, 

Must file bond and good Sey ; 
approval of, 

To whom payable ; condition of; 
where filed, 543 

What to be endorsed on summons if 
affidavit and bond be filed at the 
commencement of the suit, 

Tf filed after suit commenced, what 
order to be issued, and by whom; 
what to recite, etc., 

Duty of officer receiving summons 
or order, 

He may break and enter a house or 
other enclosure to seize property, 543 


Defendant may have property returned to 
him, ete. 


Bond of defendant in such case, 548, 544 
` Towhom payable; penalty and con- 
dition of, 544 

To whom to be delivered and where 
returned, 

If such bond be given within three 
days after property taken, officer 
must return it to defendant, 

ae he must deliver it to plain- 
tiff, 


548 


543 


548 


544 


Exceptions to sureties. 
Reasonable notice of such exceptions 
required, 
Duty of court or justice thereon, 
Verdict ; judgment ; execution. 


Judgment for plaintiff, if he be not 
in possession of property, 544 

Judgment, in case he has such pos- 
session, 

Judgment for the defendant, ete., 

Execution must conform to the judg- 
ment, 

Damages for detention of property 
after verdict in action of, how as- 
sessed, etc., 

DEVASTAVIT. 

In certain actions against an execu- 
tor, etc., defendant may file pleas 
and give evidence which would be 
admissible in action against him 
suggesting a devastavit, 


DEVISEE. 

If devisee die before testator, his 
children will inherit the estate de- 
vised to him, etc., 

How to contribute to share of pre- 
termitted child, 

A com petent witness to will, 

Of lands liable for the payment of 
debts, liable for value of, in case 
he sell such lands, etc., 

May be sued in equity by creditor of 
decedent, when, 506 


DEVISES. 


For purposes of education, how in- 
vested, etc., 36, 37 


544. 


544 


643 


504 
481 
481 
482 


506 
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DEVISES—Continued. 
When an advancement deemed a 
satisfaction of, 480, 481 
When devise fails, ete., it is included 


in residuary devise, ete, 
Of land, ete., how construed, 481 
To what estate devise extends, 481 
To witness to a will, when void, etc., 482 
Of lands to be sold, by whom ‘such 
lands to be_sold, ete., 505 
DIET. 
To be furnished prisoners by jailor, 257 
-Of convicts in penitentiary, etc., 
728, 729, 730 
DIGNITY OF DEBTS. 
Order in which the debts of a de- 
cedent are paid, 504, 505, 506 
Lien acquired in lifetime of decedent, 
not affected, 507 
DIRECT TAXES. 
How apportioned among the states, 6 
DIRECTORS. 


Board of, for each corporation, etc., 401 

Number of, in board, etc., qualifica- 
tion of, etc., 40i 

When to be elected, 401 


Removal of; vacancy in office of, 
how filled, 401 
Quorum, how constituted, 40i 
New directors, when may be elect- 
ed, and how, 401 
President of "board, his election, 
tenure of office, ‘ete, president 
pro EM., 
Meetings of board, ete., 401, 402 
Special meetings, how called, etc., 402 
To keep record of their proceedings, 
verification of, etc., 402 
Director not to vote on a question in 
which he is interested, etc., 402 
Yeas and nays, when to be entered 
on record, 402 
Board may appoint officers and 
agents, etc., 402 
402 
lowed by stockholders, 402 
Other powers and duties of board, 402 
Service of process on, 345, 404, 596 
Of the penitentiary, their appoint- 


Compensation thereof, 
Board to receive no pay unless al- 
ment, powers and duties, 728 to 732 


DERELICT PROPERTY. 
When, how and by whom sold, and 
proceeds accounted for, 457 
How recovered if in possession of 
others, etc., 457 
Proceedings in such suits, etc., 457 
When state entitled to recover in, 457 
How, when and by whom money 
paid into treasury may be recov- 
ered, 457, 458 
DIRK, BOWIE KNIFE, ETC. 
Habitually carrying, ete., fine for, 692 
Halt of fine goes to informer, 692 
DISALLOWANCE. 
Of claim by auditor, ete., certificate 
of, to accompany petition to legis- 
.-. -lature for payment thereof,ete.; 106 


INDEX. ' 


DISABILITIES FOR OFFICE. 
Conviction for treason, felony, or 
bribery in an election, 
Selling an office, 71 
Dueling, etc., 24, 71 
Acts of officer de facto valid, etc., 73 


DISABILITY. - 
Lands ot persons under, how leased 
or sold, 495 to 498 
Personal property, money, etc., of 
-persons under, how transferred ‘out 
of the state, 499, 500, 501 


DISCHARGE. 

From performance of military duty, 112 
Of 4ccused, upon giving bail, etc., 709 
When justice to discharge accused, 710 
Of person committed for misdemean- 

or, upon making satisfaction to in- 

jured party, 710, 711 
Where order of discharge to be filed, 

etc., vii 
Of accused, if not indicted before 

the end of second term of court, 


etc.; exceptions, 715 
When accused to be discharged for 
failure to try him, 721 
DISCONTINUANCE. 
Of public road or landing, petition 
for, 
Proceedings thereon, » 278 
Of old road, in case of alteration, 278 


No conveyance or act of the hus- 
band, of the lands of his wife will 
be a discontinuance, etc., as to her 


or her heirs, etc., 516 
Of causes, provisions to prevent, 578 
When a motion not discontinued, 593 


When suit to be discontinued unless 
revived, 611, 612 

When suit to be stricken from the 
docket, and discontinued by or- 


der of court, 612 
When and how such suit may be re- 
instated on docket, etc., 612 


When trial in.such case may be had, 612 

Notice to defendant, when and how 
given, 612 

Failure to award process no discon- 
tinuance of criminal prosecution, 
etc., 


DISCOUNT AND SET OFF. 
Assignee must allow all just dis- 
counts, etc., of defendant against 
himself, and also against assignor, 
etc., before notice of assignment, 
Plea of set off; in what cases it may 
be filed, 
Plaintif may file counter set off, 
Proceedings on plea of set-off, ete., 
DISCOVERY. 
Bill of, may be filed by debtor 
against lender in case of usury, 588 
By debtor, of his estate, how com- 
pelled, etc., 672, 673 


DISEASED ANIMALS. 
= Powers and duties of boards of 
uè - ,- supervisors asto,- . ., . Le 


588 
609 


609 
610 


- 
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DISEASED PROVISIONS. DISTRESS—Continued.’ 
Selling of, how punished, 696 By whom, and when distress to be 
DISEASES. made, O27 


Contagious or infectious, powers and 
duties of board of supervisors as to, 240 


DISFIGURING. 
Malicious and unlawful, etc., how 
punished, 678 
DISMISSION. 
Of suit for want of declaration or bill, 600 
For want of prosecution, 600 
Entered in clerk’s office, when it be- 
comes final, 606 
DISQUALIFICATION. 
To hold office; by the constitution, 27 
By statute, 71, 687, 688 
_ To serve on juries, etc., 687, 688 
To testify as a witness, 687, 701 
DISSOLUTION. 
Of injunction, 632, 633 
May be done by judge in vacation, 742 
Damages on, 632, 633 
When bill dismissed, 633 
Appeal from order granting or dis- 
solving, 639 
DISTEMPERED CATTLE. 
Powers and duties of boards of su- 
pervisors in regard to, 240 


Warrant of, to be issued by justice, 2 

Upon what afidavit, 

Upon what goods distress may be. 
made, etc., O27 

Prior lien on property, when good 
against claim of rent, and when 
not, 

If lien created while property on 
leased premises, such property is 
liable to distress for one year’s 
rent, etc., 527, 528 

Officer may, in day time, break open 
house or close to make distress, 

When he may do so either in ‘the 
day or night, 

Irregularity, etc., in making distress 
does not render it void, etc., 

Remedy of party injured by such ir- 
regularity, etc., 

Proceedings on distress for rent re- 
served in part of crop, 

Value of rent in money, how ascer- 
tained, 

Militia fines. 
Maybe collected by distress, 
DISTRIBUTEES. l 
Grant of administration to, ete., 501, 502 


527 


528 
028 
528 
528 
528 
528 
143 


DISTRESS. : 
When sheriff may distrain for taxes, 180 Pe ompel fiduciary to account, 510 
Not afer tro yena etes exception | 4) Refunding bond to be given by, | 
we a mee ce M 180, Hh ' Remedy of creditor on such bond, oie 
Richt to: dattan not afroetad by When he may compel a distribution 
Soe doe Hee ele. 180 of estate, and how; when he may 
Growing crop, (except indian corn,) be adjudged to refund, ete., 515, 516 
not liable to distress, 254 | DISTRIBUTION. 
When indian corn may be distrained, 254 Descents and distributions, 483, 484 
Unreasonable distress not to be made, 254 Distribution of personal estate, 485 
For live stock distrained, sufficient . Alienage of distributee, no bar to, 485 
sustenance to be provided, 254 Special provisions as to husband and 
Nothing distrained to be removed wife, __ 485 
out of county, 954 State to have personal property, if 
Sale of property under, etc., notice of there be no other distributee, 485 
sale, etc., 254 Renunciation of will. 
Sale of horses, mules or work oxen, By widow, when and how made, 485 
when and where, etc., 254|- Effect of, on her rights in husband’s 
Exempt rt estate, 485 
Aa By husband, of will of his wife, 
;What property is exempt from dis- when and how made 485 
tress, ete., 254, 255 Effect of, on his rights in wifes 
Proceedings on an of exemption, 255 A 485 
Widow or minor children may make s 3 ; ; 
such claim after death of Dand Right of husband and wife as distributee, ete., 
or parent, 255, 256 2 how barred. 
Duty of personal representative Ii barred as to curtesy or dower, etc., 
thereon, etc., 256 also barred as to distribution, 486 
No exemption in certain cases, 256 Hotchpot. 
Powers of circuit court over ap- Advancements to be brought into, 486 
praisement, etc., 256 | DISTRIBUTION OF LAWS. 
Liability of officer for selling exempt Duties of secretary of thestate as to 
property, 255 distribution of acts of the legisla- 
For rent. ture, 89, 90 
Rent may be recovered by distress, Of West Virginia reports, 101 
etc., 527 | DISTRICTS. 
Within what time distress to be Senatorial, 24, 25 
made, 527 Delegate, 25, 42 


101 


27 
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DISTRICTS—Continued. From bed and board. 
_ Congressional, 88, 42 For what causes may be granted, 441 
* Re-arrangement of senatorial and Jurisdiction of circuit court in grant- 
delegate, when to be made, 26 i ing divorces, and for affirming and 


DISTRINGAS. 

Writ of, not to be issued except on a 
judgment for specific personal 
property, 668 

DISTURBERS OF THE PEACE. 
How apprehended and dealt with, 702 
708, 704 | 
DIVIDENDS. 3 

May be declared by joint stock com- 

anies, 

Of stockholder who is indebted, to 
be applied to the payment of his 


debt, 399 | 

Of capital, not lawful as to the credi- 
tors of the corporation, 399, 400 | 

Individual liability of those declar- 
ing it, ete., 399, 400 | 

DIVINE WORSHIP. | 

Property used exclusively for, ex- 
empt from taxation, 162 | 

Disturbing congregation met for, | 
how punished, 695 

DIVISION FENCES. 

When and how owners of adjoining | 
lands compelled to build a just | 
proportion of, 429, 480 

DIVISION INSPECTOR. | 

One to be on the staff of each major- 
general, etc., 117 | 

By whom appointed, etc., 118 | 

Fines on, for delinquencies, 140 | 

DIVISION QUARTERMASTER. 

One to be on the staff of each major- | 
general, 117 

By whom appointed, 118 | 

Fines on, for delinquencies, 140 | 

DIVISIONS. | 

Militia organized into, 114, 115 

Of what brigades, each composed, 

114, 115 

Officers of, 117 

Generals of, how appointed, 29, 118 

Commandants of, may employ ex- 
presses to carry orders, etc., 184, 185; 


DIVORCES. 

What marriages are void from the 
time they are so declared by a de- 
cree of divorce or nullity, 440 

Age of consent, 

Certain marriages out of this state to 
be governed by same laws as if 
celebrated in the state, 


H 

| 

| 

! 

If marriage supposed to be void, or a | 
doubt exists as to its validity, 
either party may bring suit to af- 


firm or annul same, 440 | 
Marriage always presumed to he i 
valid, unless contrary clearly 
proven, 440 | 
Brom the bond of matrimony. | 
For what causes such divorce may | 
be granted, 441 
When not to be granted, etc., 441 


annulling marriages, 

At least one of the parties must be a 
resident of this state, 441 

In what county suit must be brought, 441 

May be prosecuted by the wife in her 
own name, 441 

Decree may be rendered on publica- 
tion of summons, etc., 

How such suits are to be conducted, 
etc.; costs in, 

Alimony pending the suit, how ob- 
tained, etc., 442 

What other orders court or judge 
may make in suit while pending 
for the protection and benefit of 
the wife, _ 442 

Divorce for adultery not to be grant- 
ed where parties voluntarily co- 
habit after knowledge of the fact 
of adultery, . 

Or where it occurred more than five 
years before the institution of the 
suit, 

Or where it was committed by the 
procurement, etc., of the plaintiff, 442 

What orders, etc., court may make 
upon decreeing a divorce, etc., 

What future orders and decrees may 
be made in such cases, 

What decree may be made in grant- 

_ inga divorce trom bed and board, 442 

Effect of divorce, etc., upon proper- 
ty afterwards acquired, 
er party to marry agai 

When and how decree in 
may be revoked, ete., 

When and how decree fo 
from the bond of matrimony may 
be obtained after decree for di- 


442 


442 


vorce from bed and board, 442, 443 
DOCKET. 
Of cases at rules,what to be entered 
in, 600 


Of cases in circuit court, to be made 


out by clerk before each term, 626 -> 
In what order to be made out, 626 
How called and disposed of, etc., 626 


Chancery docket to be made out 
separately, 

How called and disposed of, 
Remedy if court refuse to hear his 
case, 
In court of appeals. 

Order in which cases are docketed 
in, etc., 


626 
626 


626 


641 


Recorder to keep judgment docket 
in his office, 665 

To docket all judgments therein, 
when required, etc., 665 

What to be stated in docket in sep- 
arate columns, 

Duty of clerk or justice in giving ab- 


stract of judgment, 666 
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DOCKETING JUDGMENTS, ETC.—Con. | DOWER—Continued. 


Judgment, when docketed, to be in- 
dexed, how, 666 

Penalty on recorder for failure, etc., 666 

Justice's judgment to bẹ docketed, 
etc., 

DOCKS. ; 

Provisions of constitution of the 
United States as to places pur- 
chased for, ete., 


DOGS. 


Protection of sheep from, 240, 241 
Powers of supervisors in relation to, 


_ 240, 241 
May require license to keep, 240 
Duty of assessor in such case, 240, 241 


Penalty for concealing dog, ete., 240, 241 
_ Number of dogs kept, etc., to be dis- 


closed on oath, 241 
What a sufficient license to keep, 241 
Penalty for keeping dog without 

payment of fee, etc., 241 
Remedy of owners of sheep destroy- 

ed by dogs, ete., 

Penalty for permitting vicious dog ' 

to run at large, 241 


DOLLARS AND CENTS. 
Money of account; all accounts of 
public officers to be kept in, 
But no writing, etc., to be invalid 
because the sum of money therein 
is otherwise expressed, 


DOMESTIC VIOLENCE. 
~ Each state protected against, how, 18 
DOMICIL. m - 

g Will of person domiciled out of this 
state, etc., valid as to personal 
property, if executed according to 
the laws of the state where testa- 
tor was domiciled, 480 

Transter of property of decedent 
domiciled out ot the state, 498, 499, 500 


DOORKEEPERS. 


Of senate and house of delegates, 


532 


how elected, etc., 85 
Their compensation, 84 
DOWER. 


Of what a widow may be endowed, 443 

When dower barred by jointure, 448 

When widow may waive jointure, 
and demand dower, 

In such case, property conveyed or 
devised to her to cease, etc., 

If widow be deprived ot her joint- 
ure, etc., she must be endowed in 
other lands, etc., to the extent of 
the loss, 

Adultery of wife bars her dower, 
when, 

When dower barred by voluntary 
abandonment of husband by wile, 
etc. 

What widow entitled to before dow- 
er assigned, 

May occupy mansion house, etc., 

How she may recover same, if with- 
held, ete., 


È R 


È 


444 
4441 DRIET PROPERTY. 


Assignment of dower, ete. 


May be assigned as at common law, 444 
When and how assigned by order of 
the circuit court, on motion, ete. ; 
notice of motion, 
Courts of chancery retain their juris- 
diction in such cases, . 
How recovered, at law, with dam- 
ages, 
Recovery to be for one third of the 
estate as it is when the recovery 
is had, etc., ; 
Damages, for what time recovered, 444 
When damages may be recovered 
by personal representative of 
widow, etc., 444, 445 
When claimant of land may pay 
money to widow in lieu of dower, 
etc., = ` 
Such payment to be a full discharge 
of claim for dower, ete., 
] When right to dower not affected by 
j judgment for the recovery of real 
E estate against the husband, ete., 
Rights ot infant heir not affected by 
improper or illegal assignment of 
dower to widow, etc., 
Growing crops on lands held in dow- 
er go to devisee or personal repre- 
sentative of widow, 


Curtesy of husband in real estate of his wife. 


Husband to be tenant by the curtesy 
in one-third of the real estate of 


445 


445 


his wife, when, 

When barred of his curtesy by real 
or personal estate delivered to 
him in lieu thereof, 

When barred by voluntary aban- 
donment of wife, etc., 


Gross sum in payment of life estate; how ascer- 
> tained. 


445 


Payment of gross sum of money in 
lieu of dower or other life estate 


in lands, 445, 446 
How such gross sum estimated, 446 
Annuity table, 446 
Rule tor computing the sum to be 
paid, 446 
Examples, 446, 447 
DRAFTING MILITIA. 
For actual service, how to be done, 
ete, 3 
DRAINING LANDS THROUGH LANDS 
OF OTHERS. 


Applications for, to circuit court, 
and proceedings thereon; notice 
of application, , 488, 261 

Duty of applicant if leave granted, 488 

Trunks and culverts for, may be 
made under beds of mill canals, 
etc., 

But passage of water through canals 
not to be obstructed thereby, 


488 
488 


Who may take up boat or vessel, 


etc., 430 
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DRIFT PROPERT Y—Continued. 
Must immediately inform justice 
thereof, etc., 


DRUGS—Continued. . 
Fraudulently, adulterating, ete., how 
punished, etc., 696 


Duty of justice thereon, 430 | DRUMS. 
Certificate of appraisers, etc., 430 How obtained, repaired, etc., 124 
Recording and posting thereof, 430 
When property to belong to the per- DRUNKENNESS. 

son taking it up, etc., . 480 On election day, at or near place of 
Remedy of former owner, etc., 430 voting, how-punished, etc., 
If property lost, etc., person taking What fine for, may be imposed by 

it up not liable, when, ~~ 481 justice, 694 


Other drift property. DUCES TECUM. 


When and against whom person tak- 
ing up, etc., to be deemed and 
treated as the owner thereof, ete., 481 
When owner may enter upon lands, 
etc., and remove drift property 
taken-up, ete., z 481 
But in-stich case he must pay the 
damage occasioned by such entry, 
etc., 431 
When and within what time person 
taking up drift property, etc., may 


sell and dispose ot same, 481 
Or convert it to his own use, 431 
Payment of value, etc., to owner, 


ete., 481 
When owner may recover therefgr, 
etc., 
Penalty for fraud in procuring war- 
rant for the appraisement of, etc., 
i 431, 432 
When person taking up, etc., liable 
to owner for double*damages, ete., 482 
In suit, etc., burden of proof on 
claimant of property, 432 


DRINKS. 


What, not to be sold without license, 202 
Penalty for so selling, 2038 


DRUGS. 


Administering of, to a woman with 
intent to produce abortion, etc., 
how punished, 678 


E. 


EDUCATION. EDUCATION—Continued. 


Free schools; election of commissioners. 
School commissioners to þe elected 


annually, 
Three to be elected for each town- 
ship, 87, 289 


After first election, etc., not more 
than one from the same school 


district, 289 
County superintendent may appoint 

in case of failure to elect, 289 
Tenure of office of person so appoint- 

ed, 289 
Three commissioners to be elected 

at first election, when, 289 
To hold office for one, two, and three 

years, : 289 
Such terms, how determined, 289 


Decision in case of equality of vo- 


tes 
One to be elected annually after first 
election, 28 


When, how, and for what purpose 
issued, 620, 621, 624 


DUELING. 


Disqualification for office, when, 24, 71 
Killing in a duel in this state, mur- 


der, 680 
Killing in, out of this state, when 

deemed murder in this state, 680 
Provisions as to seconds, 680 
Punishment for, in what county, 680 
Punishment for fighting duel, etc., 

where no death ensues, 680 


Other provisions in regard to duel- 
ing, or assisting therein, etc., in or 
out of the state, 680, 681 


DUPLICATE. 


Of allowances payable out of the 
state treasury, not to be made ex- 
cept by order of court, etc., 586 

What to show on its face, 586 

Penalty for giving it contrary tolaw, 586 


DUTIES. 


Power of congress tolay andcollect, 8 


DWELLING HOUSE. _ 


Burning of, in-night time, etc., how 
punished, é81 
In day time, etc., how punished, 681 
What not deemed a dwelling house, 681 
Breaking and entering, with intent 
to commit felony, 682, 683 


Term of office, when to commence, 289 
Vacancies in such office, how and 
when filled, 289 
When filled temporarily by board of 
education, etc., 289 
When person elected to qualify, 289 
His oaths of office, by whom ad- 
ministered, and where filed, 289 
Commissioners, ete., a corporation.’ 
Schoo] commissioners and secretary 


of board a corporation, 290 
Corporate name of, 290 
When and in what cases secretary 

may vote, 290 


What property may be held by such 
corporation for the use of schools, 290 

Process and notices, how served on 
such corporation, 290 


89 | Secretary of board ; his duties and compensation, 


Organization of board, and election 
of secretary, when, 


INDEX. 


EDUCATION—Coatinued. EDUCATION—Continued. 


Duties of secretary to attend meet- 
ings and keep records, 290 
Records open to inspection, when, 290 
He has care of papers, etc., of board, 290 
His duties in relation thereto, 290 
His.duties as to accounts, reports, etc., 290 
His compensation, how determined 
and paid, 290 
School districts. 
- Existing districts to remain until ` 
changed by board of education, 290 
Board to divide townships into dis- 


tricts, etc., — 290 
Number of youths in each, and their 
ages . 290 


Boundaries of districts may be chang- 
ed, and the number increased, 
Village consisting of fifty inhabitants 
to be included in one district, 291 
Change, when to take effect, 291 
Provisions in regard to village divi- 
ded by county or township lines, 291 


Primary schools. 
Duty of board of, education to cause 
schools to be kept in township, etc., 291 
Who may attend such schools, ” 291 
When and how persons may attend 
such schools upon the payment of 
tuition, etc., 
Tuition fees „when and to whom paid, 
and how disposed of, 
Branches of learning to be taught in, 291 


Trustees of schools. 
Board of education to have general 


~ 


control, etc., of schools, 291 
Must appoint three trustees in each 

school district, 291 
Their qualifications, etc., 291 
When appointment made, and term - 

to commence, 291 
How long to continue in office, 291 


Oaths of trustees, when and before 
whom taken, 291, 292 
When and how office declared va- 
cant, 292 
Vacancies in such office to be filled 
by board of education, 292 
When board of education may dis- 
charge the duties of trustees, - 292 


Powers and duties of trustees. 


‘When and how persons in one county 

or township may be transferred to 

a district in another county or 

township, 292, 750 
Enumeration of youths, how taken 

in such cases, 292, 750 
Such schools, how supported, 292. 750 
What trustees to have management 

thereof, 292, 750 
Trustees of districts so connected to 

provide for the payment of their 

proper share of expenses, 292, 750 
Such expenses, how paid, 292. 750 
Scholars so transferred only to carry 

with them pro rata share of school 

funds, 292, 751 
Trustees to appoint school teachers, 252 
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Also to fix their salaries, ` 292 
May dismiss teachers, and for what 
causes, 292 


May direct additional branches of 
learning to be taught in school, 292 

When and for what causes they may 
suspend or expel scholars from 


school, 292, 293 
Mus: visit schools, when, 293 
Their duties during such visits, 293 


Must cause school houses and other 
property under their charge to be 
kept in good repair, etc., 293 

And to this end must ’ prosecute 
proper suits, etc., 

Not to permit school houses to be 
used for any other purpose with- 
out permission of board of educa- 
tion, 2938 


. Estimates of improvements, ete., to 


be furnished by trustees to board 
of education, etc., 293 
Maust keep account of expenses, and 
what to include, 293 
And furnish same to board of educa- 
tion, 298 
Such accounts how audited and paid, 293 
Allexpenses of board, how paid, etc., 293 
Trustees may purchase necessaries 
for school room; the same enume- 
rated, etc., + 293, 294 
May also make repairs, etc., 294 
Their account in such cases to be 
rendered to secretary of board; 
how audited and paid, 294 
White and colored persons not to be 
taught in same school, 294 
Colored schools, when and how es- 
established, 294 
Such schools, how established by 
trustees of two or more districts, 294 
When and in what cases the propor- 
tion of school funds for colored 
children to be set apart, etc., 294 
For failure in such cases trustees 
may be removed from office, etc., 294 
When such duties to be performed 


by board of education, 294. 
Annual enumeration of youths, when 
and how made, ` 294 


Such enumeration, how to be verified, 
etc., 
When and to whom to be returned, 294 
To be recorded by -secretary of 
board, and transmitted to county 
superintendent of schools, 294 
If enumeration not received by 
county superintendent by first of 
July, etc., he must employ some 
competent person to make it, etc., 295- 
Compensation of person making 
enumeration, and how paid, 295 
Statement of ‘number of scholars to 
be forwarded to general superin- 
tendent, etc., 295 


Reports. 


Annual report of trustees, etc., and 
what to contain, 295 
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Duties and powers of secretary of 
board of education in relation to 
such reports, 295 

His report to county superintendent, 
and what to contain, 295, 296 

Duty of county superintendent upon 
receiving. such reports, 296 

Report of county superintendent to 
general superintendent, and what 


to contain, 296- 


r School year. 
Commences first day of September 
in each year, 
Reports and settlements to have refer- 
ence to that date, 
High schools. 
When and how established, 296 
Notice of intention to establish, 
when and how given, and what to 


contain, 296 
Poll when and, how taken, and re- 
sult ascertained, 296 


Ballots used, and contents thereof, 296 

Three fifths of the vote cast neces- 
sary to the establishment of such 
school, 296, 297 

Duties of- board of education in 


case school established, 297 
What taxes they may levy in such 
cases, 297 


School to be under control of board 

of education of township, etc., 297 
- Graded schools; when, where, and 

how established, 297 
Hich schools ; how to be established 

for two or more townships jointly, 297 
Notice, etc., in such cases, 297 
What taxes may be levied in such 


case, and how, 297 
Directors tor such schools; how ap- 
pointed and removed, 297 


If none be appointed, schools to be 
under direction of boards of educa- 


tion, ete., 297 
Powers and duties of boards of di- 
rectors of such schools, 297 


Their annual report to county super- 
intendent, _ 297, 298 
His duty on receiving same, 298 


Teachers ; their examination; certificates; ofi- 


cial oaths. 


Teacher not to be employed with- 
out the presentation of certificate 


of his qualification, etc., 298 
Certificate must be in duplicate, 298 
And filed with secretary of board of 

education, 298 
No salary to be paid unless such du- f 

plicate filed, 298 
Examination of applicants to teach, 

by county superintendent, 298 
When and what certificate to þe 

granted, 298 


County superintendent to keep regis- 
ter of certificates granted, and 
what to be stated therein, 298 
Certificate to have no force out of 
county, or for more than one year, 298 
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‘When and how certificate may be 
revoked, 298 

Public examination of applicants to 
teach, 298 

Applicants may be required to at- 


tend such examinations, 298 
County superintendents may teach 
without certificate, 298 


Regulations to be observed by coun- 
ty superintendents in examina- 
tions and granting certificates, 298, 299 
Applicant must be of good moral 
character, and loyal to the United 
states and this state, 298 
College diploma not todispense with 
necessity of examination, 298, 299 
After what examination certificate 


to be granted, > 299 
Certificates to be graded from one 

to five, 299 
Effect of each number, 299 


Number five not to be granted but 

once, ~ 299 

Number four not tobe granted more 
than twice, etc.,* 299 

Professional certificate may be grant- 
ed by general superintendent, 299 

Examination in such cases, 299 

Requisites of such certificate, and its 
effect, 

Extends throughout the state, for 
life, ete., 299 

Revocation of, and for what causes, 299 

Fee for such certificate, and how dis- 
posed of, 299 

Oaths of teachers ; by whom admin- 
istered and where filed, 299, 739 

Teacher's register. 

Duty of teacher to keep register, and 
what to be entered therein, 299 

Forms of, may be prescribed by gen- 
eral superintendent, 

At close of term, register to be filed 
with secretary of board of educa- 
tion, 299, 300 

If register be not properly kept and 
filed, teacher forfeits his salary, 800 

Holidays. 

On what days schools not to be kept 
in operation; contracts with teach- 
ers, etc. 300 

School month to consist of twenty 
days, excluding Sundays, 


General duties of teachers and school officers. 


Bible to be read at the opening of 


school, 300 
Other duties of teachers in the con- 
duct of schools, 300 


Duties of boards of education and 
other school officers in providing 
moral training, etc., 300 

Teacher must cause school house to 
be kept clean, etc., and fires to he 
kept, when necessary, by his schol- 
ars, without cost, 300 

School houses, furniture, ete. 

Duties of boards of education as to ° 
existing school houses, 300 

Sales of suchas are not suitable, _ 3800 
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Proceeds of such sales added to 
building fund, 300 
When and how grantor or his 
heirs may have school house site 
re-conveyed to him or them, 300 
- Purchaser of buildings sold’ sepa- 
rately to have the privilege of re- 
moving same, 300 
School houses and grounds, how to 
be provided by boards of educa- 


tion, and where, 801 
Furniture and fixtures for school 
houses to be provided, 301 


All to be kept in good order and re- aa 


air, 
If hoad of education cannot agree 
as to location of school house, 
county superintendent to decide, 301 
Powers of boards of education of 
adjoining townships or counties as 
to erection of school houses joint- 


ly, ete. 301 
In whom title to such houses to be 
vested, etc., 301 


Furniture, etc., to be supplied for 
such school houses, 

Assessment for such schools, etc., 
how made, 801 

Bond required of contractors for 
building or repairing school houses, 801 

No board of education or member 
thereof, to be interested in con- 
tract for building or repairing 
school house, 

Penalty for violation, and how and 


by whom recovered, 301 
Such violation also a misdemeanor, 
and what fine imposed, 801 


School house not to be erected until 
plan submitted to and approved 
by county superintendent, 

County superintendent must ac- 
quaint himself with the principles 
of school house architecture, 301 

General superintendent to furnish 
office of county superintendent 
with “Barnard’s school house 


architecture,” etc., 301 
Condemnation of lands for school 
house sites, etc., 302 
Proceeding in such cases; and notices 
how given, -> 802 
Petition for condemnation, 802 
Viewers to be appointed, 302 
Their return, and the order of court 
thereon, 802 
When board may enter upon land 
condemned, 802 
Decree of court on report to'be re- 
corded in deed book, 802 
Not more than one acre to be con- 
demned, 802 


Haemp tion from execution, eto., 
All school property exempt from 
execution or distress, 802 


Payment of township order ; how enforced, ete. 


what cases circuit court may en- 
force the payment: of order on 
township treasury by mandamus, 
or by specific levy, 


813 


Buildings ; levies for. 
Fund for building school houses, 
etc., to be provided by board of 


education, 302 
What amount may be annually 
levied therefor, etc., 802 


What constitutes “ building’ fund,” 3038 
Cannot be appropriated to any other 
purpose, 803 
Loans. 
What money may be borrowed by 
board on credit of building fund, His 
Limitation of power, 
Loan valid, though made ere 


to provisions of section, 303 
Monies so borrowed to be paid to 
township treasurer, 303 


Annual levy for support of primary schools. 


Such levy when and how made, and 

the amount thereof, 803 
Board may be compelled to make 

levies by mandamus, when, 803 
State funds not to be drawn till levy 

made, 303 
Assessor must deliver to secretary 

of board of education a copy of 

the assessment of lands and prop- 


erty in township, 303 
When such assessment to be deliver- 

ed, 303 
Duties of secretary to make out list 

of taxable property, when, 803 
Contents of such list, | 308, 804 
Form of list, 804 
When list to be transmitted to town- 

ship treasurer for collection, 304 
Secretary to charge treasurer with 

list, etc., 804 
What credits he must give treasurer, 

etc., 304 
Compensation of assessor, and how 

paid, 804 
Township treasurer to collect town- 

ship levies, etc., 304 
Treasurer of independent school dis- 

trict to collect district levies, 304 
After 1870 all such taxes are to be 

collected by the sheriff, 745 


When and where township treasurer 


_ to attend to collect taxes, 304 


Notice of such time and place, when 
and how given, 804 
Discount of two and a half per cent., 
when to be made, 
Treasurers have the same power in 
the collection of taxes as sheriffs, 
etc., 804 
Discount when allowed upon taxes 
in independent school district, 304, 305 
When such taxes collected in same 
manner as township taxes, 305 
Delinquent lists of township and dis- 
trict school taxes, 805, 337, 888 
Township and district treasurers, to 
þe treasurers of school monies, 


etc., 
His: annual settlement, when and 
with whom made, 305 
What account he must return, 305 


Duty of board of education as to ex- 
amination of his accounts, 805 


805 
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When accounts correct, board to 
give him a certificate to that effect, 805 

Such certificate operates as a dis- 
charge to treasurer, 305 

Must deliver books and papers, 
moneys, etc., in his hands at the 
expiration of his term to his suc- 
cessor, 

Remedy against him for failure to pay 
or account for moneys in hishands, 305 
Treasurer to keep two accounts. 

One of moneys belonging to “ build- 
ing fund,” and the other of moneys 
belonging to “school fund,” 

He must credit every receipt and 
charge every disbursement to the 
proper account, and the proper 
district, 

Upon what orders, only, treasurer 
to pay out money, 05 
Election of county superintendent. 

Election, when to take place, and 
for what term, 805 

His term of office, when to com-. 
mence, etc., 

His character and qualifications, 

His compensation, how fixed and 
paid, 305, 306 

His fee for examination, etc., 806 

n dae for services, how veri- 

e ? 

Not to be paid until he makes his 
returns to general superintendent, 806 

To be paid out of state fund, and 
amount deducted from share due 
county, 806 

His bond, and the condition thereof, 806 

His liabilities thereon, 806 

Bond to be filed in recorder’s office, 306 

Recorder to certify to general super- 
intendent the name of county su- 
perintendent, and his post office 
address, when, 

Superintendents elected under for- 
mer laws to continue for residue 
of term, 

Their salary, how fixed and paid, 

Vacancies in said office, how filled, 
and for what time, 308 

Visiting schools. 

When county superintendent may 
visit~schools, and for what pur- 
pose, 306 

His duties in connection with such 
visits, 306, 307 
Duties of county superintendent. 


To aid teachers to improve them- 
selves, 

To encourage formaticn of county 
associations of teachers for mu- 
tual improvement, etc., 307 

‘Teachers’ institutes, how formed, ete., 307 

Must conform to instructions of gen- 
eral superintendent, 307 

And serve as the organ of communi- 
cation between him and boards of 
education, 


305 
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805 
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807 
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To distribute from his office circu- 
lars, blanks, copies of school laws, 


etc., to persons entitled thereto, 307 
Additional report to general super- - 
intendent, and what to contain, 307 


School officers not to act as agents for book- 


sellers, etc. i 

No officer or teacher to act as agent 
for booksellers, or to be interested 
in any contract in relation to 


books, ete., 807 
School books to be used. 
Class books to be used in schools 
specified, 807, 308 


Fines for violating provisions of chapter. 
General provisions concerning, 
Eo for damages not affected by 
ne, 

Liability of officer and sureties in 
his bond, etc., not affected by im- 
position of fine, 

Penalty on supervisors and school 
officers, etc., for neglect of duty, 
etc., 308 

What such officer must prove to ex- 
onerate himself, 808 


State school fund ; how invested. 


School fund, how created, and from 
what sources derived, 36, 37, 808 
State to pay interest on, when, 308 


Annual distribution of school funds, ete. 


To be made to the several counties 
of the state on the first day of Sep- 
tember, etc., 

What constitutes distributable school 
fund, 

In what proportion to be distri- 
buted, 

Salary and expenses of general su- 
perintendent to be deducted, 

Auditor must, on or before the first 
day of September, ascertain the 
sum distributable to the several 
counties, and inform general su- 
perintendent thereof, 

General superintendent to ascertain 
the amount due to each county, 
and notify auditor and county su- 
perintendent thereof, 

County superintendent to ascertain 
the amount due to each township 
and independent school district in 
his county, etc., 

Must also give notice to boards of 
education of the amount of state 
funds due them, and that the same 
cannot be drawn until they have 
laid the levy required by law, 

When informed that levy has been 
laid, county superintendent must 
inform auditor, and draw requisi- 
tion for state fund, etc., 

Must also inform secretaries of 
boards of education of the amount 
of state fund drawn for, 309 


308 
308 


308 


309 
309 
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309 


309 


309 


309 


309 
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Secretary must apportion three-fifths 
of all school funds among districts, 
and inform treasurer and trustees 
thereof, 809 
Disposition of remaining two-fifths, 309 


General superintendent. 


To be elected by legislature, 309, 310 

His term of office, 310 

Vacancy in office to be filled by 
governor for unexpired term, 310 


His annual salary, and how paid, 310 
Must keep his office at seat of gov- 
ernment, ° 310 
And provide an official seal, 310 
Copies of his acts and decisions, and 
of papers in his office, how to be 
au‘henticated, and their effect, 310 
To sign requisitions on auditor for 
payment of schoo] moneys, etc., 310 
‘ His duties in general. 
Has supervision of all free schools in 
the state, 310 
Forms and blanks to be prescribed 
by him, and the distribution 
thereof, 310 
School laws, and forms and instruc- 
tions annexed, to be prepared and 
distributed by him, 310 
To convene county superintendents, 
when, where, and for what pur- 
pose, 310 
He must aim at perfection in school 
system, and what means he must 
use to that end, 310, 311 


His annual report to the legislature, 3i a 
1 


and what to contain, 
Annual report of the auditor of the 
condition of the school fund, 311 
Superintendent to communicate 
same to the legislature, 311 
Board of the school fund, of whom 
composed, BANI 
Their control of the school fund, 311 
Governor to be president of board, 311 


. Who to act in his absence, 811 


Auditor to be secretary of ‘board, 311 
Record of proceedings of board to be 
kept; copies thereof as evidence, 81i 
Meeting of board, when and where 
held, and how called, 311 
Monies which ought to be paid into 
school fund, how recovered, etc., 311 
Board may appoint agents to col- 
lect, etc, 311, 312 
Bond must be given by such agent, 


when 312 
Deeds to land sold by agent to be 
executed by him, and how, 312 
Compensation of agents, and how 
paid, 312 
Duty of board as to investment of 
school funds, 312 


Auditor to be accountant of board, 312 
What power he may exercise as such, 312 
When, only, he may dispose of prop- 


erty or invest funds, 312 
Securities for monies invested, where 


to be deposited, 312 
-~ 102 
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Monies belonging to school fund, 
how paid into and out of treas- 


ury, 312 
Warrant for, not to be issued with- 

out authority of board, 312 
City of Wheeling ; y certain towns, ete. 
School laws in force respecting ‘free 

schools in Wheeling, and other 

specified places, not affected by 


chapter, 312 
Agricultural college. 
To remain at Morgantown, 312 
Provisions as to laws relating to, 312 
Name of, changed to “West Virginia 
University,” 312 
Property, etc., to be held under such 
name, 312 
Board. of regents of, how composed 
and called, 312 


Power to sue and be sued, and may 
have a common seal, 312, 318 

Quorum of board, how constituted, 818 

Vacancies in board to be filled by 


the governor, 313 
Fund appropriated to, by the United 
States, how to be invested, 313 
Powers and duties of board of 
regents, 313 
To declare and establish rules and 
regulations, etc., 318 


To appoint a treasurer, his bond, ete., 318 
When to settle with treasurer, 313 
Their report to the governor, etc., 313 
Board may establish preparatory de- 


partment, professorships, etc., 818 
And fix salaries of professors, etc., 3138 
Their power of removal, 313 
Reasons for removal to be communi- 

cated to the governor, 3138 


Further powers of regents as to ad- 
mission of cadets, etc., 3138, 314 
Privileges, etc., of cadets so admitted, 314 
When governor to forward ord- 
nance, etc., to university for use 
of cadets, 314 


` Who liable for the safe keeping j 
dl 


thereof, 
Expenses of regents, how paid, 314 
For what purposes regents may ex- 
pend appropriations made, etc., 314 
When and how persons may gradu- 
ate in university, etc., Bl4 
Diplomas to be granted, . 814 
State normal school. 
To remain at Marshall college in 
Cabell county, 815 
Provision as to laws in relation to, 815 
Board of regents for, of whom to 


consist, etc., 315 
How called and known, 315 
May have a common seal, 815 
Their powers, etc., 815 
Transfer of Marshall college to re- 

gents legalized, 815 


When and in what event property 
to revert to Cabell county, 315 
Term of office of regents appointed 
_ by governor, 315 


816 
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Regents to have general control of 
school, etc., a 315 

May adopt and establish by-laws, 
rules and regulations, for govern- 
ment of school, etc., 

To fix number and compensation of 
teachers, etc., and appoint-and re- 
move same, 

Prescribe preliminary examination 


315 


315 


of pupils, and terms, etc., upon E 


which they are to be received and 
instructed, etc., 

Fix the number to be received into 
normal department, etc., and upon 
what basis, 

Privileges and liabilities ot pupils 
admitted to normal department, 

~ 15, 316 

Diplomas to students in normal de- 
partment, how and when granted, 316 

Effect of, as certificate to teach 


315 


315 


school, 316 
May be annulled by state superinten- 

dent; for what causes, 316 
Regents may establish pay depart- 

ment in school, when, 316 
Who may be admitted therein, 316 


What branches of learning maybe 
taught in pay department; pro- 


fessorships, 316 
May make necessary rules and regu- 
lations for government of said de- 
partment, 316 
School to be known as “ Marshall 
College,” 316 
Executive committee of school to be 
appointed by regents, 316 
Their powers and duties, 316 


Regents to complete college build- 
ings, etc., 
Limit on cost of, 
Branch at Fairmont. 
To remain at Fairmont, etc., 316, 317 
Provisions as to former laws in rela- 
tion to, 317 
To be under jurisdiction of regents, 317 


EJECTMENT. 


Action of, retained ; when it may be 
brought, 
In what court to be brought, 
“Who may bring action of, 
Who to be made defendant in ac- 
tion of, i 
If lessee be made defendant, land- 
lord may appear and be made de- 
fendant, ete., 518 
Action, how commenced, etc., 518 
Claimant to be made -plaintiff, ete., 518 
Provisions of law concerning lessor 
of plaintiff apply to such plaintiff, 518 
Averments of declaration, what are 
sufficient, 519 
Premises to be described with suf- 
ficient certainty, etc., 519 
519 
019 


518 
518 
518 


518 


Plaintiff to state nature of his claim, 
etc., 


Declaration may contain several 
counts, etc., 


a 
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Notice to accompany declaration; 
contents of, 519 

How served, etc., 519 

Rule to plead may be entered upon 
filing of declaration and notice, 
with proof of service, etc., í 

Where rule to require detendant to 
appear, etc., 

If defendant fail to appear and plead 
as required, his default to be en- 
tered, etc., 

Defendant may demur and plead to 
declaration, etc., 

Plea to be “not guilty,” only, 

What evidence defendant may give | 
under such plea, 519 


What to be proved at the trial. 


519 
519 


Consent rule not to be used, 519 
What plaintiff need not prove, 519 
What he must prove, 519 


What plaintiff must prove if action 
be brought by one tenant in com- 
mon, joint tenant, etc., against 
other joint tenants, etc., 520 

When plaintiff entitled to joint ver- 
dict against all the defendants, 

When he is entitled to separate ver- 
dicts against several defendants, 

Plaintiff may recover part of prem- 
ises claimed, 

When possession of part not to be 
construed as possession of the 
whole, etc., 

Equitable defenses. 

What writing signed by vendor, a 
þar to his recovery in action of 
ejectment, etc., 

Payment of purchase money, etc., 
defeats recovery at law, etc., 520 

Notice in writing of such defense 
must be filed with plea, or defense 
cannot be made, 520 

Defendant may have relief in equity 
in such cases, whether he defends 
at law or not, l 

Verdict and judgment. 


When plaintiff to have verdict, and 
against whom, 

When verdict to be for defendant, 

When plaintiff entitled to a general 
verdict, 520, 521 

If verdict be for part of premises, it 
must describe the same, etc., 521 

If verdict’ be for undivided ‘share, 
etc., of premises it must specify 
the same, etc., l 52 

Verdict must also specify the estate 
of the plaintift in the premises re- 
covered, ete., 

Verdict in case plaintiff’s right to re- 
cover premises expires alter com- 
mencement of the suit, 521 

Judgment for the plaintiff, what- it 
shall be, etc., 521 

If the action be to recover dower, 
court may appoint commissioners, 
ete., 521 


520 
520 
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521 
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Rents and profits. 

How recovered in action of eject- 
ment, 

When damages, etc., for mesne 
profits to be assessed by the court; 
when by a jury, 

Allowance for improvements. 


INDEX. 


Claim for, to be filed in suit, when, 521 


Proceedings on such claim, 

Court may, on motion, postpone the 
assessment of damages, and al- 
jowance for improvements, till ver- 
dict on title is recorded, 


Effect of judgment in ejectment. 


522, 528 


522 


Judgment conclusive; against whom, 522 


Exception in favor of person under 
disability; when such persons may 
sue, etc., 

Plaintiff may recover mesne profits 
or damages, against persons not 
defendants, etc., 

Real actions abolished. 

What writs cannot hereafter be 
brought, 

Allowance for improvements. 

How assessed, etc., and judgment 


522 


suspended, 522, 523 
Petition for, what to state, 522, 523: 
Jury may be impaneled, etc., 523 


What jury to estimate in assessing 
damages, 

Defendant not liable for annual value 

_ for a longer period than five years, 
etc., 

Except where he claims for improye- 
ments, etc., 

When defendant allowed value of 
improvements made in good faith, 
etc., 

But not to exceed the amount to 
which value of premises is in- 
creased, etc., 

What damages, rents and profits to 
be estimated against defendant, 


etc. ; 

But defendant not liable for excess, 
etc., above value of improvements, 
when, 

Jury to find the balance due plaintiff 
or defendant, when; judgment or 
decree therefor, 

Balance due defendant. constitutes 
lien on land until paid, 

Tenant for life, etc., paying sum al- 
lowed for improvements, may re- 
cover same of remainderman, etc., 
when 


023 


523 


523 


528 
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523 


523 


And has a lien on land therefor, 523, 524 


May retain possession until the same 
is paid, 

Provisions of chapters ninety, and 
ninety-one do not extend to suits 
for recovery of mortgaged prem- 
jses, 

Plaintif may elect to relinquish land. . 

When plaintiff may have value of 
premises, etc., estimated, 


524 


524 
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How such value estimated, etc., 524 
Election to relinquish land, when 
and how entered by plaintiff, 524 
Defendant to hold estate by paying 
therefor, etc., 524 
Payments, how made; land bound 


therefor, 524 
Court may order land sold to pay 
the same, ete., 524 


Surplus, if any, to be paid to defen- 
dant, 


But defendant not liable for defici- 


524 


ency, 524 

‘When the value of lands so relin- 
quished deemed real estate, etc., 
how disposed of, etc., 524 

Remedy‘ of defendant in case he be 
afterwards evicted by a better title, 524 


ELECTIONS. 


General, for state, district, county, 
and township officers, and mem- 
bers of the legislature, held 
fourth Thursday of October, 28, 44 

Delegates to the legislature and one 
senator for each district, to be 
elected annually, 44 

Governor and other state officers; a 
prosecuting attorney, surveyor of 
lands, recorder; the number of as- 
sessors prescribed by law, and a 
representative in congress for each 
district, to be elected in the year 
eighteen hundred and seventy, and 
every second year thereafter, 44 

Ajudgeo the supreme court of ap- 
peals, a clerk of the circuit court, 
and a sheriff for every county, in 
the year eighteen hundred and 
seventy, and every fourth year 
thereafter, 

A judge of the circuit court in the 
year eighteen hundred and seventy- 
four,and every sixth year there- 
after, 44 

Electors of president and vice presi- 
dent, on the Tuesday next after 
the first Monday in November, 
in the year eighteen hundred and 
seventy-two, and every fourth 
year thereafter, 

The governor to give notice of such 
election, how and for what time, 44 

Township officers, what, to be elected 
annually, 44, 45 

Justices to be elected at general elec- 
tion in eighteen hundred and 
seventy-one, and every fourth 
year thereafter, 

Constables at general election in 
eighteen hundred and sixty-nine, 
and every second year thereafter, 45 

Polls at, when to be opened and 


closed, 45 
Places of voting, 45 
How changed or discontinued, or 

additional places appointed, 45 
Notice of, how, and for what time 

given, 45 
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Duty of supervisor and inspectors_of 
election where more than one 
place of voting in township, 

Supervisor and inspectors appointed 
by them, how long to continue in 
office, and how removed there- 
from, 

Appointment to be made in writing, 

Persons appointed to be voters, 

Vacancy in office, absence, or fail- 
ure of supervisor or inspector of 
elections to act, etc., provided for, 

Inspector of elections, how removed 
from office, : 

Supervisor and inspectors to super- 
intend, conduct, and return elec- 
tion, 

Supervisor to preside at; when to 
decide between inspectors, 

Duty of clerk of township at elec- 
tions, 

His absence, etc., provided for, 

Oath of officer holding or making 
return of election, 

By whom to be administered, 

Oath must appear, properly certified, 
on poll books, 

Otherwise, votes not counted, 

Clerk of board of supervisors to pro- 
vide, at expense of county, ballot 
boxes, poll books, tally papers, 
and forms for returns, etc., 

Compensation of officers holding 
elections, 

How audited and paid, 

Disorder at polls, how prevented, 

Imprisonment of offender, 

By whom, and by what authority ar- 
rested, 

Offender liable to any penalty pre- 
scribed by law, 

Penalty on person failing or refusing 
to assist to preserve order, 

Mode of voting by secret ballot, 

Ballot:to be single, 

To be-written or printed on white 
paper, 

To be folded or rolled so contents 
cannot be seen, 

If mark, color, or device thereon in- 
tended to distinguish it from other 
ballots, to be rejected, 

Contents of ballot, M7, 


“When not affected by error or mis- 


take, - 

Ballot, how received and deposited 
in ballot box, 

Name of person offering it to be pro- 
claimed, 

Inspector of ballot to ascertain that 
itis single, 

Ballot box to have aperture in lid 
or top to receive ballots, 

Where to be kept while polls are 
open, 

Where to remain after polls closed, 
till votes counted, 

Not to be opened unless two of the 
officers present, 
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If left in custody of one, to be care- 
fully sealed, so as not to be open- 
ed, or ballot taken therefrom, with- 
out breaking seal, 48 
Names of officers to be written 
across seals, 48 
Poll book, heading of, 48 
Certain persons not deemed resi- 
dents of this state, 
Registration of voters, (see that ti- 


tle,) 48 to 57 
‘Votes, when and how counted, 57 
Ballots to be strung on thread, 57 


Excess of baHots over names on poll’ 
book to be destroyed without un- 
rolling, 57 

If two or more ballots be found 
rolled together, containing same 
names, all but one to be destroyed, 57 

If the names thereon be different, 
all to be destroyed, 57 

If ballot contain more than proper . 
number of names, for any office, 
first, only, to be counted, 57, 58 

Ballot for senator or delegate, when 
notto be counted, 

Return of the result of election, 


when and how made, 58 
When supervisors to meet and ex- 

amine returns, 59 
When board may require the attend- 

ance of inspectors and others, 59 


May demand’ production of poll 
books and certificates filed with 
recorder, 59 

And make all necessary orders to as- 
certain the true result of the elec- 


tion, 59 
Adjournment of board from time to 
time 59 


‘When board stands adjourned from 
day to day till quorum be present, 59 
May open and examine sealed pack- 
ages of ballots, 59 
Ballots, how disposed of afterwards, 59 
Recorder to preserve certificates and 
poll books deposited in his office, 59 
When sealed packages of ballots to 
be destroyed, 59 
Board of supervisors judges of the 
elections, qualifications, aud re- 
turns of their own members, and 
. of all county and township off- 


cers, 59 
When board to declare the election 
of such officers by resolution, 59 


No such declaration in case of off- 
cer whose election is, or is about 
to be contested, . 59, 60 
Board to appoint a day to hear con- 
test 
Continuance of hearing, how long, 60 
When result to be declared, and 


how, 60 
Costs in such cases, by whom paid, 
and how recovered, 60 


Election not to be set’ aside by rea- 
son of reception of illegal, or re- 
jection of legal votes, 60 


| 
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ELECTIONS—Continued. . _ 

What may be shown before final 
judges of election in such cases, 
Section 64 not to bé construed to 

conflict with section 38, 

Certificate of declared result of elec- 
tion to be delivered to persons 
elected, 

ul of state elections, how certi- 
fied, 

Separate certificates to be signed ; 
what to contain, 
Certificates of result of election, dis- 

position of, 

For election of delegate, oné to be 
sent to clerk of house of delégates, 
and one to person elected, if de- 
manded, 61 

Clerk’s duty as to such certificate, 61 

For senator, one to be’ sent to clerk 
of senate, and one to each person 
voted for, ; 

Clerk to submit same to senate, 
when, 

When secretary of state to perform 
duty required of clerk, 

For governor, to be sent to secretary 
of state, 

His duty thereon, 

When, how and by whom votes for 
governor to be counted, 61 

Who to be declared elected, 61 

When legislature to elect governor, 61 

For secretary of state, treasurer and - 
auditor, one to be'sent to secre- 


60 


3 


61 


tary of state, 6 
What to be endorsed thereon, 61, 62 
Duty of secretary thereon, 62 
Action of legislature on such re- 

_ turns, 62 


For attorney general, judges, mem- 
bers of congress, and electors of 
president and vice president, one 
to be sent to governor, 62 

His duty thereon, 62 

How such certificates may be trans- 
mitted, 

When, and how, governor, senate, 
or house of délegates may send for 
proper returns, and poll books, 
ballots, and certificates deposited 
in offices of recorders, 

Tie vote, when to be decided by gov- 
ernor or supervisors, 

Offenses relating to elections, 64 to 67 

ELECTORS OF PRESIDENT, ETC. - 

Provisions of constitution of the 


United States concerning, 10,11,16, 17 
44 


When to be elected, 

Proceedings and compensation of, 76 
ELEGIT. À 

Writ of, abolished, 668 
EMBEZZLEMENT, 

Of public arms larceny, 132, 188 


By officers of banks, or officers of 
public trust, or officer, agent or 
clerk of any company, firm or per- 
son, how punished, etc., 683 

By carriers, how punished, 683, 684 
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EMBEZZLEMENT =Continued. 

By state, county and township offi- 

cers, of money, etc., how punished, 742 
EMBLEMENTS. 

When and; in what cases lessee en- 
titled to emblements growing on 
land, aty the expiration of life es- 
tate, ofsther uncertain interest, 

When emblements to be assets in the 
hands of personal representative, 
etc., 

In cases not otherwise provided for, 
the right to emblements to be as 
at common law, 

EMOLUMENTS. 

Not to be received by president of 
the United States, 11 

Nor by the governor of this state, 28 

ENCLOSURES. 
Lawful fences. 
Height of, if built with common rails, 428 
If built with posts and rails, posts 


58i 


531 


and plank, or pickets, 428 
If built with stone, etc., 428 
If a hedge fence, 428 


If fence built upon a rund it is to 
be estimated from bottom of 
ditch in estimating height of fence, 428 

What rivers and streams are lawful 
fences, 

Board of supervisors may declare 
streams lawful fences, and may 
discontinue them as such, etc., 


4 Trespass by animals. 
On grounds enclosed by lawful fence, 
owner, etc., liable for damages, 428, 429 
When liable for double damages, 429 
When animal forfeited to owner of r 
42 


grounds, 
Division fences. 
Provisions in relation to, 429, 480 
When fence presumed to have been 
a lawful one, etc., | 430 
ENDORSEMENT. 
On summons in action of detinue, 
when and what, 
Time of levying attachment to be en- 
dorsed thereon, etc., 
Time of receiving execution to be 
endorsed théreon, etc., 365, 669 
Release of part of defendants to be 
endorsed on execution, etc., 645 
On execution that “no security is to 
be taken,” when to be made, 220, 677 
Interest of third person in execution 


428 


561 


to be endorsed thereon, etc., 668° 
ENDORSERS. 
Liability of, for damages, etc., 587 
What actions may be maintained 
against them, ete., 587, 588 
Notice of protest,when to be given to, 586 
ENGINES. 
Punishment for obstructing, 684, 685 


Condemnation of land for the pur- 
pose of working engine, etc., 286, 287 
ENGLISH STATUTES. l 
Benefit of certain writs given by, in 


aid of common law, preserved, 91 


820 


ENQUIRY OF DAMAGES. 
Order tor, when to be entered, 
When it becomes final, 

When it may be set aside, etc., 
When case to be tried, etc., 606, 626 
When damages assessed by a jury, ` 


606 
606 


and when by the court, 626 

ENROLLMENT. 
Of militia, how and by whom made, 112 
118, 114 


ENTERING HOUSE OR VESSEL. 
With intent to commit robbery, rape, 
or murder, punishment for, 682, 683 
With intent to commit larceny, pun- 
ishment for, 683 


ENTRIES. 
Of lands, not to be made hereafter, 
? 
Such entries made before the 
twentieth day of June, eighteen 
hundred and sixty-three, to be 
carried into grant, etc., 30, 451 
Surveys, how made, etc., 451 
Within what time lands so entered 
and surveyed may be carried into 
grant, etc., 
ENTRY. 
Right of, when not barred as to wife, 
by judgment against, or acts of 
her husband, etc., 516 
Such right not affected by descent 3 


451 


cast, 
Unlawful or forcible, remedy for, 380, 
381, 517 
Within what time entry on lands to 
be made, etc., 546, 547 
Right of, not preserved by continual 
claim, 
E. O. TABLES. £ 
Punishment for keeping, etc., 


EQUIPMENTS. 


For militia, when furnished, etc., 127 
- 131, 132, 187 


697 


Preservation of, ete., 188 
Who to have charge of, ete., 188 
EQUITY. 
Suits in, when to be brought, 594 
Decree by confession in suit in, 605 
When suit in, may be set for hear- 
ing by plaintiff, 607 
When it may be set for hearing by 
defendant, 


When it may be heard as to part of 
defendants, and when not, 607 
When a defendant may have a rule 
upon plaintiff to use diligence to 
mature cause as to other defen- 
dants, etc., 607 
Effect of plaintiff ’s failure to do so, 607 
When plaintif may proceed to judg- 
ment as to part of defendants, 
General rules as to pleadings and 


607 


proceedings in equity, 604 
Form of bill, 604 
When to be verified; form of verif- 

cation, 604, 605 
General provisions as to proceed- 

ings in, ’ 607, 608 
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EQUITY—Continued. 
Court has control over proceedings 
in clerk’s office, 608 


€06 | ERRONEOUS ASSESSMENT. 


When and how corrected, 178 
Reasonable notice of application to 
be given to prosecuting attorney, 178 
His duty thereon, 178 
Proceedings of board of supervisors 
thereon, 


Tax, if paid, tobe refunded, when, 178 
Copy of order of board to be de- 
livered to sheriff, 178 


Effect of order, and duty of sheriff 
thereon, 

If tax paid into treasury, when and 
how it must be refunded, 

Board of supervisors has the sole 
jurisdiction to correct such assess- 
ments, 

ERROR, WRIT OF. 

In a case where such writ lies, party 
may have bill of exception, etc., 721 

Time to apply for, when to be given, 721 

When such writ lies for the accused, 722 


178 


178 


In what cases it lies for the state, 722 
When it lies in case of a contempt, 722 
May be awarded in vacation, 722 
Operates as a stay of proceedings, 722 


When court of appeals to affirm, 
and when to reverse judgment, etc., 722 


7 | ERRORS. 


What, may be corrected on motion. 
after notice, 637 
Judgment by confession, a release of, 637 
For what, judgment or decree not to 
be stayed or reversed, 637 
When court or judge may reverse 
judgment or decree on motion, etc., 637 
When court may amend judgment 
or decree on motion, etc., 637, 638 
No appeal to court of appeals can 
be taken for any error for which a 
judgment or decree can be re- 
versed on motion, until such mo- 
tion be made and overruled, etc., 
ESCAPES. _ 
Governor may offer reward for pris- 
oners escaping from jail, etc., 97, 98 
Aiding the escape of prisoner, pun- 
ishment for, 688 
Punishment of jailor, etc., for suffer- 
ing voluntary or negligent escape 
of prisoner, 688 
Punishment of prisoner confined in 
jail on conviction of criminal of- 
fense, escaping by force or vio- 


638 


lence, 688, 689 
If not so convicted, how punished 
for such escape, - 689 
ESCHEATORS. 


To be appointed by the governor; 
one fur each county, 4538 
His bond, penalty of, and where 
filed, 453 - 
His tenure of office, 453 
How he may be removed, and for 
what causes, 458 
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ESCHEATORS—Continued. ESTRA YS8—Continued. > 
Proceedings of escheators to escheat In suit concerning, etc., burden of 
lands, etc., 454, 455 proof on person claiming to þe 
Proceedings for sale of escheated owner, 432 
lands and payment of proceeds EVIOTI 
into the treasury, 455, 456 ON. . ; . 
Penalty on escheator for neglect of Of tenant sway Shtain etofore issued, 
duty, etc., 456 tion, etc., 670, 671 


His compensation, etc.; compensa- 
tion of prosecuting attorney, eic., 456 
Trust estate not to be escheated by 
reason of trustee being an alien, etc., 456 
Tenant of escheated land. 
When he may hold and enjoy his 
` Jease, etc., 
Creditors of alien provided for. 
When such creditor may file his bill 
to subject real estate, ete, 456, 457 
Escheator to be made defendant 


456 


therein, 457 
Amount found due creditor in such 
case, how paid, ete.,  ~ 457 


In what cases, and how, escheator 
must defend for the state; costs 
are allowed him therein, etc., 

Recovery of money paid into treasury. 

When and how money paid into 
treasury from escheats, etc., may 
be recovered, and by whom, 457, 458 

ESTATE. 

Of inheritance, or of freehold, or for 
a term of more than five years in 
lands, can only he created by deed 


457 


or will, 459, 460 
Contingent estates, when and how 

sold, 462 
Estates tail, and words of limitation, 

460, 461 

Estates in remainder, 461 

Uses and trusts, 46i 

Estate of a joint tenant, 462 


ESTATE FOR LIFE. 
Given by deed or will, how construed, 461 
Apportionment of money, ete., in 
case ot death of tenant tor life, 582 

Goes to the personal representative, 
if it be for the life of another, ete., 504 
-ESTATES TAIL, 


Converted into estates in fee simple, 


etc., + 460, 461 
Words of limitation, etc., 460, 461 
ESTRAYS. 


Any person may take estray, when, 430 
Must immediately inform justice 


thereof, etc., 430 
Duty of justice thereon, 430 
Certificate of appraisers; return of; 

to be recorded by recorder, etc., 430 
When, where and by whom to be 

posted, 430 
When estray to belong to owner of 

land on which it is found, etc., 430 


Remedy of former owner, 430 

Person taking up estray, when not 
liable for death or loss of, 

Penalty for fraud in procuring a war- 
rant for appraisement of anything 
as an estray which is not such, 
etc., > 


co 
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EVIDENCE. 


In contested elections for county of- 
ficers, : 60 
In other contested elections, ` 68, $9 

Records of boards of registration,and 
copies thereof, as evidence, 49 

Extracts from journals of boards of 
supervisors as evidence, 

Copy of entry in justice’s docket, 
etc., evidence against officer for 
failing to pay money collected, 
ete., 367 

Receipt of constable signed in his of- 
ficial character, effect of, as evi- 
dence, 867 

Proceedings of the legislature. * 

Acts and resolutions of, though 1o- 
cal and private, may be given in 
-evidence without being specially 
pleaded, 

Appellate court to take judicial no- 
tice of them, when, 


Copies of journal. 

When to be received as evidence, 
etc., 615 
Signature of judge or governor. 

Courts to take notice of, to any judi- 
cial or official document, 


Copies of certain deeds evidence. 


Of deeds acknowledged or proved 
and certified according to the act 
of the legislature of Virginia, of 
18th December, 1792, etc., 

Rights of creditors and subsequent 
purchasers without notice not af 
fected, etc., 

Records and papers in public offices. 

Copy of record in the office of clerk, 
recorder, secretary of state, treas- 
urer, auditor, or surveyor of lands, 
attested by such officer, admitted 
as evidence in lieu of the original, 615 

Certificate of auditor of fact and 
time of return of real estate as de- 
linquent, or of the sale thereof for 
taxes, prema facie evidence of 
what is stated therein, 

When such copy or certificate re- 
ceived in evidence without proof 
of seal or signature, 

Certificate of auditor of payment or 
non-payment, at any time, of taxes 
on forfeited or delinquent lands, 
or of their not having been enter- 
ed on books of assessor, etc., pri- 
ma facie evidence of what is 
stated therein, etc., 


288 


615 


615 


615 


615 


615 


615 
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But such certificate must be filed When book or paper is deemed. lost 
with the papers in the suit, and for the purposes of chapter, 617 
notice given to the opposite party, Compensation of clerk for services, 
or his attorney, at least twenty ete., 617, 618 
days before the first day of the Of the recorder for services, etc., 617 


term at which it is to be offered as 

evidence, 615, 616 
Such copy filed in one suit may be 

filed in another on same writing, 

etc., 616 
These provisions apply to copies of 

records or papers from the office 

of similar officers in Virginia, etc., 616 
But certificate of auditor of Virginia 

as to payment or non-payment of 

taxes, etc., must be filed with the 

papers in the suit, and notice given 

as aforesaid, at least forty days be- 

fore the first day of the term at 

which it is to be offered in evi- 

dence, - 616 
Court may allow an original paper 

in clerk’s office to be delivered to 

party, etc., retaining a copy there- 


of, etc., 616 
Court may make order to prevent 
improper use of the original, 616 


The circuit court may order any 
books and records in the office of 
the surveyor, and any of its own 
books and records, to be bound or 


* 


transcribed, 616 
To make a reasonable allowance 

therefor, payable out of county 

treasury, 616 
Upon what certificate such allow- 

ance to be paid, 616 
Effect of book or record transcribed, 

as evidence, 616 


Court may have its books and re- 
cords taken out of the county to 
be bound, 616 
If book containing records of a 
court, etc., or proceedings at rules, 
be lost, and the same can be re- 
entered by means of any writing, 
etc., court may cause its clerk to 
re-enter same, etc., 616 
Effect of such entries as evidence, 616 
‘When and how lost records may be 
-supplied by recording anew the 
lost paper, or an attested copy 


thereof, etc., = 616, 617 
What such record to show, 617 
Effect thereof as evidence, 617 


If original papers in any cause, or 
the record thereof in an appellate 
court, be lost, how cause docketed 


and proceeded in, 617 
New record in appellate court, when 
and how made up, etc., 617 


Court may, however, require new 
pleadings to be made up, etc., or 
plaintiff may commence a new 
suit, 617 

If former suit was brought in time, 
new suit may be commenced with- 
in one year after loss of papers, etc., 617 


Contents of lost records, ete.; how proved. 


Petition for, to be filed, and what to 


state, 618, 746 
Reasonable notice thereof to be 

given, etc., 618, 746 
Notice, how served, 746 


If person affected be under disabil- 
ity, guardian ad litem to be ap- 
pointed, 618, 746 
Court or recorder shall proceed to 
hear proof of contents of record 
or paper, and make an entry in 
the proper order book according 
tothe facts proved, 746 
Effect of. such entry as evidence, 746 
Copy of such entry, attested, etc., 
may be recorded and indexed in 
proper book, etc., 746 
Court or recorder may, without no- 
tice or appointment of guardian 
ad litem, proceed on such petition, 
etc., 
Re-hearing by person proceeded 
against by publication, 746 
Contents of records and papers filed 
in office of clerk of board of su- 
pervisors, how proved, etc., 746 


Records and office books out of this state. 


Full faith and credit to be given to 
the records and judicial proceed- 
ings of courts of other states when 
properly certified, 18, 618 
How such records to be certified, 619 
Records and exemplification of office 
books kept in any public office 
of the United States, or of a 
state, not appertaining to a court, 
properly certified, are evidence, 
etc., 618 
How to be certified, 618, 619 


Foreign deeds, powers of attorney, policies of 


insurance, etc. 


How to be authenticated to be evi- 
dence in the courts of this state, 619 


Competency of witnesses. 
Person interested a competent wit- 
ness, 619 
A party to a suit competent, 619 
Except in certain cases, 619, 620 
No person incompetent on account 
of race or color, 620 


How witnesses compelled to testify. 
Summons for witness, when, how, 
and in what cases to be issued, 
and by whom, 620 
What to express, 620 
May becompelled to attend before 
commissioner appointed by an- 
other state, when, etc., 
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Production of writing or document, 
in possession of a person not 4 
party to the suit, how compelled, 

620, 621 

Penalty on person summoned, for 
failure to attend to give evidence 
or to produce writing or document, 621 

Proceedings against witness in such 
case, 621 

Witness also liable to party injured, 621 

If witness refuse to testify or pro- 
duce writing or document, after 
being summoned and attending, 
he may be committed to jail until 
he give evidence of produce paper, 


ete., 621 
Who may administer oath to wit- 
ness, 621 
interpreters. 


May be sworn, etc., when necessary, 621 


Affidavits and depositions. 
Before whom oaths may be taken 


and affidavits made, etc., 621 
Before whom affidavit may be made 

in another state or country, 621 
How to be authenticated, 621 


_ Affidavit that a party resides out of 

the state is prima facie evidence of 

the fact, etc., 621, 622 
What is evidence of publication in 

a newspaper, 622 
Deposition in or out of the state may 

be taken without a commission, 622 
Who may take and certify deposi- 7 


tions, ! 622 
On what affidavit deposition may be 
taken, 622 


efore whom deposition may be 
aken out of the United. States, 


etc., 622 
How such deposition to be authenti- 
cated, 622 


Reasonable notice of time and place 
of taking, to be given to adverse 


party, 22 
‘When such notice may beserved on 

the attorney of the party, 592 
When deposition in equity catise 

may be read, 622 
When deposition taken in a case at 

law may be read, 622 
When court may require the atten- 

dance of the witness in person, 622 
When, deposition may be read by 

the opposite party, 623 
‘When depositionfmay be taken after 

judgment, decree or order from 

which an appeal is taken, 628 
Such deposition may be read on 

future trial, when, 623 


Perpetuation of testimony. 
Petition for, may be filed; proceed- 
ings on, 623 
Pay of witnesses. 
Per diem, mileage, tolls and ferriages, 
to which witness is entitled, 623 
How and when allowance for, made, 628 
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Against whom entry of allowance 
made, 623 
Not to be allowed for his attendance 
in more than one case at the same 
time, unless he is swornin more 
than one, 623 
Section not applicable to witnesses 
before justices, 628 
When witness to be paid out of state 
treasury, 624 
By whom paid in other cases, 624, 124 
On what certificate payment to be 


made, 624 
What to be expressed in certificate, 
and how, ' 624 


No person authorized to make entry 
or give certificate to be interested 
in the purchase thereof, 624 


List of witness fees payable by the state to be cer- 


tified to auditor. 
Clerk to make out such list, when, 624 
Disputes as to claim, how determin- 
ed, 624 
Court may restrict the taxation of 
costs for witnesses, 624 
No entry to be made for costs of wit- 
ness after execution issued, 624 
Nor after sixty days from the end of 
the term at which he attended, §24 
Production of documents. 
By party to suit, etc., how compelled, 
ete., 624 
When court may set aside plea, or 
dismiss suit for failure to produce 
docuNént, ete., 624 


Absence for seven years. 
When death of party absent for 
_ seven years to be presumed, ete., 
24, 625 
What done if such party afterwards 
found to have been living, 625 
Particulars of claim or defense. 
Evidence, when to be excluded for 


want of, 625 
Mitigation of damages. 
What may be proved in, etc., 625 
EXAMINATION. 


Privy examination of married wo- 
man, 470, 471 
Of mother of bastard child, 
Of clerk’s office, 
Compensation of examiners, 585 
Before a justice. 
Adjournment of, when, and proceed- 


ings thereon, , 709 
Further examination, commitment 

for, etc., 710 
Of witnesses, for and against ac- 

cused, 710 


While witness is under examination, 
other witnesses may be excluded, 
etc., Í 710 

Testimony of witnesses on, when to 
be reduced to writing, etc., 710 

Commitment of accused on, 710 

Duties of justice in such case, etc., 

710, 711 
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EXCEPTIONS. 
To reports of commissioners in rela- 
tion to accounts of fiduciaries, 


etc., 518 
To sureties in action of detinue, 544 
To bond in attachment, etc., 557 
To answer in chancery, 607 
To commissioner’s report, 614 
Bills of exceptions in civil cases, 627 
When not necessary, etc., 627 
In criminal cases, when and how 
taken, 721 
To pleading in justice’s court, 348 
EXCESSIVE BAIL. 
Not to be required, 16, 21 
EXCESSIVE FINES. 
Not to be imposed, 16, 21 
EXCHANGE. 
Power of governor to -surrender 
prisoners for, 98 


Bills of, provisions in relation to ac- 
ceptance and protest of, ete., 586, 587 
As to suits on, etc., 7, 588 


EXECUTION BOOK. 
To be kept by clerk of circuit court, 586 


What to be entered therein, 586 
To be indexed, and how, 586 
Transcripts of justice's judgments to 
be entered in, and executions to 
be issued thereon by clerk, 360 
EXECUTION OF PROCESS. 
Refusing to execute or to aid in ex- 
ecuting process, punishment for, 689 
EXECUTIONS. 
For fines imposed by board of rapes: 
To be issued by clerk of circuit 
court, etc., 57 
For costs in contested elections. 
To be issued by clerk of circuit 
court, 
On judgment or decree for the state. 
Fieri facias, how issued, etc., 21 
Real estate may be taken and sold 
under, 219 
To whom directed, and by whom 
and where served, 219 
To be levied first on ’ goods and chat- 
tels, 219 
Then on real estate, if necessary, 219 
Notice of sale of real estate, where 
posted, and when, 219 
Time of selling, and place of sale, 219 
Sale, when and how made; what 
estate, ete., to be sold. 219 
If part of tract sold, how to þe laid 
off, ete., 219 


Terms of sale; bond and security to 
be taken, ete., 

Bond, what to mention ; where to 
be returned ; date of return to be 
endorsed ther eon, 220 

Compensation of officer making sale, 220 

Officer and his sureties liable, if se- 


220 


curity in bond insufficient, 220 
Deed when, how, and by whom 
made to purchaser, 220 


r 
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Who may be grantor in deed; effect 


of deed, 220 
By whom ‘deed made in case of death 

etc., of officer, 220 
Effect of such deed, 220 


Bond to have the force of a judg- 
ment, when, etc., 

Execution may be issued thereon; 
its effect, 

Clerk to endorse thereon that no se- 


curity is to be taken, 220 
Sale under, to be for ready money, 220 
Judgment against personal represen- 

tatives of obligors in bond, ete., 

how obtained, 220 
Writ of venditioni exponas, when to 

be issued, 220 


“What to be recited therein, etc., 220, 221 

To whom to be directed, and what 
to command, 220, 221 

Duty of officer who made levy to de- 
liver goods, etc., to officer having 
writ, 

Remedy against him for failure, 

Duty of officer in the execution of 
such writ, 

What return to be made by officer 
having an execution on behalf of . 
state, where he declines to levy 
in consequence of prior sale, etc., 

When auditor may purchase land 
sold under, 

(See title “ Recovery of claims due 
the State.”) 


Executions on judgments of circuit courts for 

fines. l 

Capias pro fine on, when and how 
issued, 224 

How defendant may be released 
from jail on, 224 

Fieri facias on, when to be issued, 

224, 225 

Clerk to issue where no other order 
given, 

What executions to be certified by 
clerk to auditor, and provisions in 
relation thereto, 220, 226 

(See title ‘Recovery of Fines.”) 

Return of execution, ete. 


What must be stated by officer in his 
return, cte., 201, 252 
When and where return to be made, 252 
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221 


221 


222 


220 


Penalty on officer for failure, 252 

Forfeiture for false return, 202 

When judgment against ‘officer for 
penalty no bar to further pro- 
ceedings against him, etc., 252 


Proceedings against officer for failure to return 
execution. 
May be on motion, etc., 
What judgment may be given 
against officer and his sureties, etc., 252 
Levying and selling under execunon, ath: 
Growing crops not to be levied on, 254. 
Except ‘indian corn, which may be 
taken after the 15th day of October, 254 
Levy must be reasonable, 204 | 


202 
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Live stock levied on, to be provided 
with sufficient sustenance by of- 
ficer, - 254 

Property levied on not to be remoy- 
ed from the county, ete., 

When, where, and upon what notice 
property levied on, to be sold, 254 

Provision in case the property be 
mules, work oxen, or horses, 

But the parties may, in writing, dis- 
pense with these provisions, 254 

Sale may be adjourned from day to 
day till completed, 254 

Exempt property. 

nee or parent may set apart 
$200, in value, of his personal 
a to be exempt from execu- 
tion, ete., 254, 255 

But only i in case the cause of action 
arose out of confract, etc., 255 

How claim of exemption to be made, 255 
laim may be made by the wife, 
when, 200 

Appraisement of property, when 
and how to be made, 255 

Proceedings, duties, and compensa- 
tion of appraisers, 209 

Forfeiture by officer for selling prop- 
erty set apart as exempt, 255 

Claim may be made by widow or 
minor children, after death of hus- 
band or parent, etc., 255, 256 

Proceedings on such claim, etc., 256 

No exemption in certain cases, ' 256 

Circuit court may set aside appraise- 
ment, etc., 256 


Proceedings against officers for failing to pay 


money collected under execution, ete. 
May be by action or motion against 
the officer and his sureties, etc., or 
his deputy and his sureties, ètc., 256 
What judgment may be rendered in 
-= such cases, 256 
Remedy of officer against his depu- 
ty, ete., 256, 257 
On Jada in justices court. 
May be issued by clerk of circuit 
court, when and how, etc., 
Suggestions on judgments in such 
courts, proceedings on, 861, 862, 741 
Stay of execution. 
= How obtained, ete., 362 
To be noted by justice in his docket, 362 
Execution, if issued, when to be re- 
called, 362 
Undertaking, when to have the effect 


of a judgment, 362, 363 
Execution on, when to issue, 368 
For what time stay to be, - 368 

No stay in certain cases. 
In what cases no stay allowed, 863 


Remedy of surety. 
If surety pay judgment before stay ex- 
-pires, judgment against principal 
remains in force for his benefit, 
and he may have execution there- 
on, Etc., 363 
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Additional security. 
When and how it may be required, 868 
If given within two weeks after no- 
tice, what effect to have, 363 


Hxecution and order of sale. 
Execution, by whom and in what 


cases issued, 368 
Within what time after entry or re- 

vival of judgment, 863 
When to issue after expiration of ten 

days, 364 
When it may be issued sooner, 364. 
Justice to receive money collected 

on, etc., 364 
To pay same to person entitled to it, 

on demand, ~ 364 
Remedy against justice and his sure- 

ties for failure, 864 
To be filled up before delivered to 

officer, or to be void, 364 


What it must describe and state, 364 
When to be returnable, how signed, 


and what to command, 864 
Not affected by defect, error, Or 
omission in, etc., 364 
Justice may amend according to the 
truth, 864 
How directed and executed, 364 
When it may be directed to sheriff, 
etc., 364 


When and where it may be ex- 
ecuted by the sergeant ofa 
town, 364 

When new execution may issue, 864, 365 

How to be endorsed, 365 

Personal property of principal debtor 
to be first sold under, when, 865 

Officer receiving execution to en- 
dorse thereon the day and hour 


when it came to his hands, 365 
Penalty against him for failure, 365 
Lien of execution. 
From what time lien dates, 865 
Subject to prior liens, 365 
In what order to be executed where 
there are several, - 365 
If received together, all to share 
alike, etc., 365 


Time of levy to be endorsed on, 365 
List of property levied on; to be en- 


dorsed on, or annexed thereto, 365 
Notice of sale. 
When and where to be posted, 365 


When and where, and for what time, 
if property be mules, work- -oxen 
or horses, 365 

Order of sale. 

May be made if property is of a 
perishable nature, or expensive to 
keep, etc., 365 

What may be levied on. 

May be levied on money, bank notes, 
and other goods and chattels, 365 

If levied on lawful money, it must 
be accounted for at its par value, 


etc., | 365 
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If upon notes, and creditor will not 
take them at their nominal value, 
they must be sold and accounted 


for as other property, ete., 865 
Sales of property. 
Under execution, to be at public auc- 
tion, etc., 366 
In what township, 366 
Between what hours, and at what 
place, 366 


Mules, work-oxen, and horses to be 
sold at court house, on what day, 366 
Sale to be made to highest bidder, 
for cash, 366 


Exception as to lawful money, etc., 866 


When sales may be adjourned, and 
how long, 366 
When purchaser fails to comply with 
terms of sule, property to be re- 
sold, etc., 366 
Such purchaser liable for difference, 
if property brings less on re-sale, 3866 
Justice who issued, and officer hold- 
ing execution or order of sale, not 
to purchase at sale, etc., 366 
Fine for so doing, 866 
Expenses of officer, ete., 
What expenses of officer to be allow- 
ed by justice, and paid out of pro- 
ceeds of sale, . 866 
Or the same may be taxed and col- 
lected as other costs in the action, 366 
Officer’s return. 


When and where to be made, 366 
What to be stated therein, 306 
He must pay money collected, etc., 

to justice, 366 
Account of sale to be returned with 

execution, 366 
Also a list of property unsold, etc., 866 
Fine for failure, 366 
Remedy of party against him for 

failure, : 366 


Judgment for fine no bar to further 
fine, if failure continue, 366, 867 
Further fines may be imposed, etc., 
for how long, etc., 367 
Limitation as to amount of fine, 367 
Remedy against officer for failing to pay 
money collected, etc. 
, Upon what return proceedings may 


be had, 367 
May be by action or motion, etc.; 
judgment, etc., 367 


Copy of entry in justice’s docket, 
etc., evidence in such case, of what, 367 
Penalty on justice for refusing to 
give copy, or to produce docket, 
etc., 867 
If officer collect money after return 
day of execution, etc., his liability 
and that of his sureties is the same 
as if collected before return day, 
etc., 367 
If constable receive money upon 
any claim entrusted to him to sue 
upon or collect, he and his sure- 
ties are liable therefor, as for 
money collected under execution, 367 


INDEX. 


EXECUTIONS—Continued. 


His receipt for such claims, after six 
months from its date, signed in his 
official character, is prima facie - 


evidence of receipt of money, 367 
Sale of property remaining unsold, ete. 
Justice to issue order for, when, 867 


Bond of indemnity, ete. 

When officer may take, for his own 
protection, etc., 367, 868 
Claim of property by third party. 

What undertaking to be given on 
such claim; where filed, ete., 368 

Order to beissued by justice thereon, 868 

Property levied on to be delivered 


up by officer, 368 
Money recovered on such under- 

taking, how applied, 368 
Such claim, how tried without giv- 

ing undertaking, 868 
Proceedings in such case, 868 
What judgment to be rendered by 

justice, i 368 


What orders justice may make to 
prevent sale of property before 


trial, 368 
Appedls in such cases, 368 
The ‘word “ officer,’ what it in- 

cludes, 868 
Execution on judgment upon at- 

tachment may be issued, etc., 878 


May be issued against garnishee, ete., 880 

What execution to issue on judg- 
ment for unlawful detainer, etc., 881 

Justices duty as to executions for 
fines, etc., 883, 884 


Execution on judgment, ete., part of which is 


released, ete. 

What to be endorsed on such execu- 
tion, 645 
Costs of new trial or continuance. 

When execution for, may be issued, 668 
As to issuing executions generally. 

How issued against a corporation, 668 

How on joint judgment, 668 

What, may issue on judgment for 
money, 668 

No writ of levari facias or elegit to 
issue hereafter, 668 

Distringas not to issue except on 
judgment for. specific personal 
property, 668 

What to be endorsed, etc., on execu- 
tion issued in the name of one per- 
son for the benefit, in whole or in 
part, of another, 668 

Such person may prosecute suit or 
motion against officer,etc.,how, 668 

Executions for specific property. 

When, how, and what may be is- 

sued, 544, 668 
Writ of fieri facias. 

What to command, 668 

On what it may be levied, 668, 669 

From what time it binds property 
levied on, as to purchasers for 
value, without notice, and cred- 
itors, 669 


- 
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Gold or silver coin levied on, how 
disposed of, 669 
Bank notes levied on, how disposed of, 669 
Officer to endorse on, the year, 
month, day, and time of day he 


receives writ, 669 
-Remedy of creditors against him for 
failure, 669 
In what order to be levied and sat- 
isfied, 669 
If delivered together, to be satisfied , 
ratably, » 
Return of, when and how to be 
made, etc., 669 


Money to be paid party, his agent, 
or attorney, — 669 
If purchaser at sale under, fail to com- 
ply with terms of sale, officer to re- 
sell, etc., . 669 
Purchaser liable for difference, if 
property brings less on re-sale, etc., 669 
Effect of section, 669 
Writ of venditioni exponas, 
When it may issue, and proceedings 
on, 669, 670 


What money recovered in execution is to be paid 
to debtor. 
Surplus remaining after paying debt 
and costs to be paid to, 
What to be paid him in case of in- 
junction or appeal to or from 
judgment, etc., 670 


Officer not obliged to go outof his county to pay 

money. 

Officer not liable for money received 
under execution, when person to 
whom it is payable resides out of 
his county, until a demand be 
made upon him in his county by 
the creditor or his attorney, or. by 
written order from the creditor, 670 

After one execution has issued, provisions for 

others. 
When party issuing execution may 
sue out others at his own costs, etc., 670 
But one satisfaction to be had, 670 
When tenant by elegit heretofore 
issued, may have new execution, 
and how, 670, 671 
Limitation in such case, 671 
How execution may be quashed. 
May be on motion after reasonable 
notice, etc., 671 
By what court or judge, 671 
Stay of proceedings for, may be or- 
dered till motion can be heard, 671 
Copy of such order must be served 
upon officer in whose hands execu- 


tion is, 671 
Capias ad satisfaciendum. 
Not to be issued hereafter, 671 
How lien acquired on debtors whole personal 
estate, 


Writ of fieri facias a lien on debtor’s 
whole personal estate, although 
not levied on or capable of being 
levied on, from the time it is de- 
livered to the officer to be executed, 671 
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Exception as ‘to liens previously ac- 
quired, 671 
How lien may be terminated, 672 


How debtor compelled to discover 
and surrender his estate on which 
such writ is a lien, 672, 678 

Recovery, sale, and application of 
debtor’s estate, 6738, 674 

Creditor’s right to issue other execu- 
tions, etc., 675 


Undertaking on levy of execution. 
Form of, and by whom executed, 675 
True value of property to be speci- 

fied therein, 675 
Effect of giving undertaking, 672, 675 
If property mentioned in undertak- 

ing, etc., not sufficient to pay debt, 

further levy may be made, etc., 675, 676 
But not to be on property mentioned 

in undertaking, etc., 676 
Return of undertaking when for- 

feited, etc., 676 
Date ot return to be endorsed on, by 

clerk, 676 
To have the force of a judgment, 

against whom, 

But execution not to issue thereon 


until ordered by court, 676 
Liability of persons signing under- 

taking, 676 
Remedy of payee therein, etc., 676 
Defense in action or motion on, 

taken on distress warrant, 676 
Remedies of payee if undertaking 

be quashed, 676 
In what cases undertaking not to be 

taken, ~ 676, 677 
What to be endorsed thereon by 

clerk, 677 

EXECUTIVE. 


Executive power of the United 
States vested in the president, etc., 
10, 11, 12 
Executive department of the state to 
be kept separate and distinct from 
the legislative and judicial depart- 
ments, . 20 
Executive power of the state vested 
in the governor; provisions in re- 
lation to, 28, 29 
Who to discharge the executive 
functions in case of the death, re- 
moval from office, failure to 
qualify, resignation, removal from 
the seat of government, or in- 
ability to discharge the duties of 


the office, of the governor, 29, 68 
Governor; his election, term of office, 
etc., , 28, 44 
Returns of his election, how and to 
whom made, 61 
How such returns are disposed of; 
votes when and how counted, 61 
How election decided in case of an 
equality of votes, 61 
Contested election of, how proceeded 
in and decided, 69 


His duties in relation to the creden- 
tials of certain officers, 74, 75 
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EXECUTIVE—Continued. 
His salary and residence, 
His powers and duties generally, 
94 to 100 
EXECUTORS AND ADMINISTRATORS. 
Included in the words “ personal 
representative,” 
Estates held. by joint tenants as ex- 
ecutors or trustees, not affected by 
the abolishment of survivorship, 


83 


etc., 462 
Executor a competent -witness to a 
will, etc., 482 


Of person domiciled out of the state, 
etc., proceedings by, to transfer 
property out of this state, 498 to 500 

Powers of executor before qualifying, 501 

Administration with the will an- 
nexed, when to be granted, etc., 

Oath of executor, or administrator 
with the will annexed, 501 

Administration of intestate’s estate, 
by whom granted, 

Who entitled to preference in such 
grant, 

When administration to be granted 
to a cfeditor, or other person, 501, 502 

Oath of jadministrator, 502 

When and in what case a new ap- 
pointment may be made by rea- 
son of a will being produced, etc., 502 

Bond of executor or administrator. 

Penalty of, etc., 502 

Condition of, 79 

Duty of recorder where the will di- 
recis that no security be required, 502 


Executor of an executor. 
Has no authority, as such, to ad- 
minister the estate of first testator, 
But administration with the will an- 
nexed may be granted as to the 
estate unadministered, 502 
Marriage of female personal representative. 
Does not entitle her husband to act 


501 


501 


502 


as such, 502 
But it vacates her authority, 502 
What to be done in such case, 502 


When administration may be committed to 
sherif. 

Recorder may order sheriff, etc., to 
take possession of estate and ad- 
minister the same, when, 502 

Duty of sheriff, etc., thereon, etc., 

- 502, 503 

Recorder may revoke such order, 
and allow another person to qual- 
ify, ete., 

Letters of administration. 
A copy of the order of appointment 


503 


sufficient, | 508 
When letters in due form to be made 
out, 503 


Such letters to be signed and sealed, 508 
Appraisement of estate. 


Appraisers, when to be appointed 


by recorder, number of, etc., 503 


INDEX. 


EXECUTORS AND ADMINISTRATORS 
—Continued. 
Their oath, duties, and compensa- 
tion, 508 
Appraisement to be returned to, and 
recorded by the recorder, 508 
Its effect as evidence, 508 


_| Duties of personal representative asto the assets 


of the deceased. 

He must well and trulyZadminister 
the whole personal estate, ete., 

The appointment of a debtor as ex- 
ecutor does not extinguish his 
debt, 

Dead victuals, to remain for the use 
of the family, etc., 508 

Live stock necessary for such use 
may be killed before sale or distri- 
bution of the estate, 

Duty of, as to property which the 
will directs not to be sold, 

Property exempt from execution, 
etc., not to be sold, 508 

What property to be first sold, ete., 
and when, 503, 504 

Terms of sale, 504 

When and for what purposes further 
sales to be made, F 

Saving as to specific legacies, 

Estates for the life of another. 

Are assets in the hands of the per- 
sonal representative, etc., to be 
distributed as personal estate, 504 

Suits by or against personal representative. 

What suits and legal proceedings 
may be prosecuted by or against 
an executor, or administrator, or 
administrator de bonis non, 

Not liable beyond the assets of the 
decedent, etc., 

What defense he may make in cer- 
tain cases, etc., 


Payment of debts, 


The order in which they must be 
paid, 04, 505 
Duties of personal representatives as to real 
estate, 


To sell real estate devised to be sold, 
when, 

Also to receive rents and profits of 
real estate, etc., 

When such duties are to be per- 
formed by administrator with the 
will annexed, 

His duties, under his official bond, 
to pay such rents and profits and 
the proceeds of sale of such real 
estate, to the persons entitled 
thereto, 505, 506 

What real estate is liable to the pay- 
ment of decedent’s debts, and in 
what order, 

How and by whom such assets may 
be administered, ~ 

Liability of heir or devisee of real 
estate liable to decedent’s debts in 
case he sell the same, etc., 


508 


508 


503 


504 


504 
-504 
504 


505 


506 
506 


506 
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EXECUTORS AND ADMINISTRATORS , EXECUTORS AND ADMINISTRATORS 


—Continued. - 
But purchaser protected if sale bona 
fide; when, 506 
Heir or devisee may be sued in equity . 
- by creditor, but not at law, etc., 506 
Duty of personal representative to 
commence and prosecute suit to 
subject real estate of decedent to 
-the payment of his debts, and pro- 
ceedings therein, 506, 507 
Liens. 
Acquired in the lifetime of decedent, 
not affected, 507 
Recorder and clerk to keep list of personal rep- 
- resentatives, and other fiduciaries. 
Such list how to be kept, and what 
to contain ; penalty for failure, 
Inventories and accounts of sale. 
Duties of personal representative as 
_ _ to, 508, 509 
Penalty for failure to perform such - 
duty, 509 
Duties of recorder in relation to, 509 
Debts lost or improperly paid. 
Liability of personal representative 
for 


508 


) : 509 
Account to be rendered. 

When and how personal-representa- 
tive to account for his receipts 
and disbursements, etc., ` 509 

Forfeiture of his commissions. 

If personal representative fail to 
account as required, etc., he for- 
feits his compensation, etc., 

Provision as to his compensation in 
case he be found in arrear, etc., 
upon accounting, 

These provisions not applicable in 
certain cases, 510 


How personal representative compelled to 
p account, 

s- Within what time, and how, appli- 
cation may be made to commis- 
sioner or recorder to compel per- 
sonal representative to account, 

Duty of recorder or commissioner 
thereon, 

His duty in case fiduciary fail to ac- 
count within one month after sum- 
mons served on him to do so, 

Duty of court or recorder to which 
such failure is reported by com- 
missioner, cte., 510 

Bond of personal representative to be reported 
on by commissioner, ete. 

Duties of recorder or commissioner 
to examine, etc., as to bonds of 
personal representatives and re- 
port their sufficiency, ete., 510, 511 

When and how new bond required. 

Court or recorder may require new 
bond of personal representative, 
when, 511 

And revoke his powers if such bond 
be not given, 511 


510 


510 


510 
510 


510 


—Continued. 

But such order not to be made with- 
out reasonable notice, etc., 

And does not affect previous acts of 
personal representative, 

From what time such new bond 
dates, . 

Sureties in former bond discharged 
from liability, except as to mat- 
ters for which suit may have been 
brought, etc., 

Such suit may be prosecuted to judg- 
ment, etc., 

But sureties in new bond bound to 

r indemnify sureties in former bond 
for all loss or damage sustained by 
them, etc., 

If personal representative removed, 
a new one to be appointed, 

Duty of commissioner or recorder as to ac- 
counts before him. ; 

He must appoint a time and place of 
proceeding to take such account, 


Sii 
511 


511 


511 
511 


Bil 


etc., 512 
And post a notice thereof, when and 
where, 512 


May adjourn from time to time, etc.. 512 

Must report within one year from 
the date of his appointment, 512 

What to be stated in his report, 512 

~Must, on the second Monday in each 
month, post a list of personal rep- 
resentatives, etc., whose accounts 
are before him for settlement, on 
the front door of court house; 
what to be stated in list, 

Account not to be completed until 
ten days afterit has been mention- 
ed in such list, 512 

Settlement to be for the whole time 
for which no settlement has been 
made, 512 

Parties interested, etc., may appear 
before commissioner or recorder, 
and ‘defend their rights, 512 

Personal representative to be allow- 
ed a reasonable compensation, and 
reasonable expenses, etc., 

Report of commissioner or recorder. 

Every account stated to be reported 

-by commissioner or recorder, etc. ; 
what other matters to be reported 
therewith, 512, 518 

Report, if made by commissioner, to 

remain in his office ten days for 


512 


512 


exception, etc., 518 
Where report to be filed by com- 

missioner, 513 
What to be returned therewith, 518 


If report be made by recorder, it 
must be filed by him in his office, 
for inspection and exception, for 
ten days, etc., 

Proceedings on such report. 

Within what time court or recorder 
to examine report and the excep- 
tions, (if any,) thereto, 

Errors therein to be corrected, 
whether excepted to or not, 


513 


518 
513 
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—Continued. 
Recommitment of report, 
Report, and order confirming it, to 
be recorded, by whom, 5138 
Vouchers, when to be returned to 


513 


—Continued. 

Not liable for loss by, when, 569 
General powers and duties of recorders as to 
personal representatives. 

What powers recorders may exer- 


parties, ete., 513 cise as to personal representatives, 
Court may cause a jury to be im- 33, 587 
Rest of: pon t when confirmed, aie Curator of the estate 

of report w . 
Money appearing bY report to be in When to be ne ointed by recorder ; 587 
ands of personal represen ; y MOS a s 

how disposed of p tative, 513 His powers and duties, l 587 
Securities standing in the name of Judgment against personal representative. 

personal representative who has How to be entered, 628 

died, etc., how disposed of, 518, 514 When judgment for costs may be 
When a report is confirmed of the entered against him, to be paid out 

accounts of a personal representa- of his own estate, 628 

tive, what order court or recorder EXEMPTION. 

to make thereon, etc., 514 Of property from taxation, what, 
What order to be made upon claims 2B 5c: AGI, 162 

allowed subsequent to a dividend Of papers, from tax on seal, what, 2138 
- to creditors, etc., 514 Of property from distress or levy, 
Surplus remaining after a partial provisions in relation to, 254, 255, 256 

dividend of the estate, how dis- No such exemption in certain cases, 206 

posed of, etc., 514 Remedy against officer for ‘selling 
Within what time personal repre- such property, etc., 200 

sentative. not compelled to pay He is liable for three times the value 

legacy, or make distribution, ete., 515 of the property sold, 205 
When he may require a refunding Sale of such property may be pre- 

bond from legatee or distributee, 515 vented by injunction, 631 
Condition of such bond, and where Of school property from distress or 

to be filed, 515 levy, 302 
Effect of such bond, when filed, to EXEMPTS. 

protect personal representative Persons exempt from all military 

from liability, 515 duty, 111, 112 
Remedy of creditor on such bond, 515 Persons exempt from ordinary mili- 
When court or recorder may make tary duty 112 

an order for creditors to show Persons claiming exemption must 

cause against distribution of the <5 prove it, 113 

estate, etc., 9) j- 
Order, how publish ed and posted, 515 But such ear. ete appeal to regi 113 
When and upon what terms court From civil process, while in the mil- 

or recorder may order distribution itary service, etc., 136, 187 

of the estate to be made, 515, 516 No such exemption in certain cases, 137 
Within what time suit may be From working on roads, who are; 268 

brought against distributee, ete., Who may be exempted by surveyor 

to refund, etc., 516 of roads and how, etc., 269 
Power of circuit court as to report Firemen in towns, etc. , exempt from 

filed in suit in chancery, etc., 516 military duty, etc., 294 

Appeals to circuit court. EXHIBITIONS. 

Within what time appeal from or- To be licensed; penalty for acting 

der of recorder may be taken to without, 2 

circuit court, 516 No license for, in certain cases, 203 
Reasonable notice in writing must License for, how obtained, 204, 205 

be given to the opposite party, 516 Rate of tax to be paid, 212, 218 
Duty of recorder upon such appeal | EXPENSES. 

being taken, 6: Of criminal prosecutions, how cer- 
What “papers he must deliver to tified and paid, etc. 661. 724. 725 

clerk, ete., 516 EXPORTS a oa 
How app eal to be heard and deter- 516 Not to be taxed by congress, etc., 9 
Decision, etc., to be certified and re- Nor by a state without the consent 10 

turned to recorder, 516 | Of COngTESS, 
Duty of recorder thereon, 516 ; EX POST FACTO LAWS. 
Costs of appeal, at the discretion of ‘Not to be passed by congress, 9 

circuit court, 516, Nor by a state, etc., 10, 21 


Personal representative may submit to arbitra- ' EXPRESS COMPANIES. 


tion. 


In what cases, and with what effect, 569 


Distinction between domestic and 


foreign, 214 


INDEX. 


EXPRESS COMPANTES—Continued, 
Property of domestic, how assessed 
for taxation, 
Returns to be made by foreign, oe ; 
2 


217 

What return must show; when to be 
made, 216 

Duty of auditor in relation to, 216, 217 

Tax to be paid by foreign, 217 

Penalty for failure to return or pay 
tax, 217 

Service of process and notices on 
foreign, 217, 

EXTORTING MONEY. 

By threats to injure character, per- 
son, or property of another, or to 
accuse him of an offense, punish- 
ment for, 


218 


679 
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EXTORTING MONEY—Continued. 


By seizing, taking, or “secreting a 
child from the person having the 
lawful charge thereof, punishment 
for, 679 


EXTORTION. 


By officer, etc., knowingly demand- 
ing and receiving a greater fee, 
etc., than is allowed by law, pun- 
ishment for, 

Or by fraudulently issuing fee bills 
for more than is allowed by law, 
punishment for, 


690 


FACTORS. FATHER—Continued. 

To disclose the names of their prin- May bind his minor child as an 
cipals, how, ro aT N 490 

Liability for failure to do so, 541 May, by will, appoint a guardian for 

If a person transact business in his his minor child, 492 
own name all the property used a have the care, etc., of his minor 

~ in such business is liable for his child, 493 + 

debts, etc., 541 | FAULT. 


But these provisions not applicable 
to auctioneer or commission mer- 
chant doing business under a li- 


cense, 
FAILURE OF CONSIDERATION. 
Defendant may file plea alleging, in . 
what cases, 
What to be stated in such plea; 
must be verified, 
Effect of not tendering such plea, or 


not tendering it in due time, etc., 609 
If issue of fact on plea be "found 
against defendant,he will be barred 
of relief in equity, 609 
Issue on such plea, how mae up 
and tried, 609 
FALSE ENTRIES. 
By officers, punishment for, 690 
“FALSE PRETENSES. 
Obtaining money or property by, 
how punished, 684 


Obtaining signature to writing, etc., 
by, how punished, 684 
FALSE SWEARING. 


What constitutes the offense of 687 
Punishment for, 687 
FAMILY. 
Of decedent, provisions for, 503 
FARO BANK. 
Punishment for keeping, etc., 697 
Punishment of persons aiding in 
keeping, etc., 697 
Betting at, how punished, 697 
Punishment of owner of premises 
permitting such bank to be kept 
thereon, etc., 697 
FATHER. 
Of bastard child, proceedings 
489, 490 


against, etc., 
i 10 


In pleading, costs occasioned by, to 
ay aoe by the party who commit- 


662, 668 

§41 FEDERAT? CONSTITUTION. 
Contents of, 6 to 14 
Amendments to, 15 to 18 


(See title “ Constitution of the United 
States.’’) 


Of clerk of board of registration, 56 

Of sergeant-at-arms, 85 

Of clerk of house of delegates, 88 

Of clerk of senate, 89 

Of assessors, 176, 177, te 

How made out and collected, 

Of auditor for certain duties in re- 
lation to foreign insurance com- 
panies, 215 

Of prosecuting attorneys, 224, 456, 664 

In no case to be paid out of the treas- i 

66 

Of r erit for posting and serving 
notices, etc., ordered by super- 
visors, 

Of clerk of board of supervisors, for 
copies, etc., 284 


Of county superintendent of free 
oo for examination of teach- i 
6 
of a of state, for commis- 
sions of notaries, and commission- 
ers of deeds, 888 
For certificates of incorporation, ete. 409 
Of recorder, for certificate of incor- 
poration, etc, Hy 413 
Of sealer of weights and measures, Q27 
Of perso® celebrating the' rights of S 
matrimony, 434 
Of assessor tor tegistration of births 
and deaths, 437 
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Of attorney general, how certified 
and paid, 591 
Of officers generally. 


Secretary of state, 452, 453, 647 
Escheator, 456 
Surveyor of lands, 647, 648 
Notary public, 648 
Commissioner in chancery, 648, 649 
Recorder, 649, 650 
Clerk of circuit court, 225, 650 to 653 
Clerk of court of appeals, 653- 
Sheriffs, 658, 654, 661 


Sheriff for traveling out of the 
county to execute process, etc., 
How fees are charged and fee bills 

made out, 654, 655 
To þe charged to party for whom 
services rendered, exception, 654 
For what services no fees are to be 
charged, 654 
When, only, fees are to be paid by 
the state, 654 
Recorder and clerk to keep a fee 
book, 654 
What to be entered therein, 654 
No person compelled to pay fees un- 
til a fee bill properly made out 
and signed, is presented to him, 
654, 655 
Fee bill not to be made out for more 
than legal fees, 655 
655 


724 


Officer not to attempt to obtain pay- 
ment twice, 

Or, make out fee bill a second time, 
unless he indorse the fact, and 
swear that former bill remains un- 


paid, 655 
Forfeiture for violation, étc., 655 
How and when fee bill quashed, 655 


Officer may demand his fees in ad- 
vance, etc., 

Exception as to suits where party 
prosecutes For defends in forma 
pauperis, 

Officer may refuse to perform ser- 
vice if fees not paid, etc., 

What fee bill in such case to state, 

How bills are made out for fees due 
deceased clerk or recorder; com- 
pensation of successor for, 


655 
655 
655 
655 


655 


How fee bills are collected and accounted for. 


~. 


When fee bill may be delivered to 
officer for collection, 655, 748, 744 
Officer may distrain therefor, ete., 
655, 748, 744 
When, and to whom officer to ac- 
count for such fee bills, and how, 656 
Remedy against him for failure, 656 
In what court to be prosecuted, 656 
Effect of officers receipt as evi- 
dence, unless signature denied on 
oath, etc., 656 
No fee bill to be collected by dis- 
tress after five years from the end 
of the year in which the service 


was performed, etc., exception, 656 


FEES—Continued. 


Officer or witness to whom fees are 
due, etc., may within one month 
after judgment or decree, lodge 
his fee bills or certificate of atten- 
dance in clerk’s office, 

The amount due officers and wit- 
nesses for what is so lodged shall, 
and the fees of the clerk may, 
within such month, be noted in 
order or execution book, etc., 

Such fees to be paid out of costs by 
person against.whom the judg- 
ment or decree is, 

The right to such payment valid 
against any assignee of judgment 
or decree, 

Clerk to endorse such fees.on execu- 
tion, 

Officer collecting same to pay the 
persons entitled, 656 

Justice’s fees, 657, 658 

Constable’s fees, ` 658 


Fee bills of justices and constables. 


Against whom to be made out, 

May issue their fee bills and place 
them in the hands of a constable 
for collection, ete., 658, 659 

Compensation of officer for collect- 
ing, etc., 

What laws govern as to the making 
out and collecting of such fee bills, 659 

Remedy against justice or constable 
for issuing fee bill against person 
not chargeable, or for more than 
the law allows, 

For what services justice or con- 
stable may demand fees in ad- 
vance, 

Justice to keep fee book, or memo- 
randum account upon his docket; 
what to show, 

What costs are to be included in 
judgment of justice, 

Costs made by the party against 
whom the judgment is, may be 
endorsed, etc., on the execution; 
such endorsement equivalent to a 
fee bill, 

Costs included in, or noted on exe- 
cution, what to show, 659 

How collected and accounted for, 689 

Fees of justices in criminal cases, 659, 660 

How charged and recovered, 65 

Fees of constables in criminal cases, 
etc., 669 


656 


656 


656 


656 
656 


658 


659 


659 


659 
659 


659 


Fees of jailors, 661, 
What fees are to be paid officers out 
of the state treasury, 661 
Jailor’s fees in cases other than 
felony, how paid, 259, 661 
Fees of witnesses. 
In justice’s courts, 858 
In circuit court, in criminal cases, 623 


In criminal cases, and how paid, 
624, 724 


- oe 


INDEX. 


FEE BILLS. 

Of officers under sections one to 
eleven, inclusive, of chapter one 
hundred and thirty-seven, how 
made out, etc., 654, 655 

For fees due deceased clerk or. re- 
corder, how made out, etc.; com- 
pensation therefor to successor, etc., 655 

How fee bills are collected and ac- 
counted tor, 55, 656 

Of justices ‘and constables, how 
made out, collected and accounted 
for, 58, 659 


FEE SIMPLE. 
By what words an estate in, passes, 460 
Words of limitation, etc., 46 


Fee tail converted into fee simple, 460 
What limitations are valid, 460, 461 
FEE TAIL. 
Converted into fee simple, 460 
What limitations are valid, 460, 461 
FELONY. 
Person convicted of, forfeits his 
office, 
Persons under conviction of, not 
allowed to vote, etc., 22 
What offenses are felonies, 699 
Attainder of, not to work corruption 
of blood or forfeiture of estate, 699 


Commission of, does stay or merge a 
civil remedy, 

Principals in He second degree, and 
accessories in, how punished;_ 
where tried, 70 

Attempts to commit, how punished, 700 

How person must be convicted of, 701 

Person convicted of, nota competent 
witness, unless pardoned or pun- 
ished, etc., 

Term of confinement of person con- 
victed of, how fixed, 

Arrest and examination of person 
charged with, etc., 708, 709, 710 

Trial of person charged with to be 
on indictment, 713 

When indictment may be found, 713 

Process upon indictment for, 715 

Person indicted for, allowed counsel, 
copy of indictment, and list of 


701 


jurors, 717 
To be present at trial; what done E 

he refuse to plead, etc., 
Jury for trial of, how selected, 718 


When accused to be discharged, if 
not tried, etc., 721 


FEMALES. 
Rape; carnal knowledge of, under 
twelve years of age; abduction 
of, etc.; how punished, 


FEME COVERT. 
Privy examination of, to deed, 470, 471 


As to deed for her separate property, 47i 
May execute power of attorney, etc., 


72, 478 

What she may hold, etc., as her 
separate property, 447 to 450 
How she may sue and be sued, 449 


833 


FEME COVERT—Continued. 


If living apart from her husband, 
may, in her own name, carry on 
trade or business; property and 
proceeds her separate estate, etc., 

49, 450 

FEME SOLE. 
Of the age of twelve, and under 
fourteen years, marrying without 
the consent of her parent or 
guardian; what disposition made 


of her property, etc., 435 
Marriage of, revokes her authority 
as personal representative, etc., 502 


FENCES. 
Lawful fences, height and descrip- 
tion of, 428 
What rivers and streams remain 
lawful fences, 428 
Board of supervisors may declare 
rivers and streams lawful fences, 
etc., 
Trespasses by animals. 


Owners of certain animals liable for 
trespasses committed by them on 
lands enclosed. by a lawful tence, 

42 98, 429 

For second or any subsequent tres- 
pass, liable for double damages, 429 

When owner, etc., of land entitled to 
animal found trespassing, etc., 429 


Division fences. 


When owners of adjoining lands are 
required to make and maintain a 
fair proportion of division fence, 429 

When person who has chosen to let 
his lands lie open afterwards en- 
closes them, he must refund to 
owner of adjoining tract a fair 
proportion of value of division 
fence, 

Disputes in such cases, how deter- 
mined, 429 

Amount to be paid, being deter- 
mined, etc., how recovered, 429 

Effect of determination in such case, 429 

Decision must be reduced to writing; 
what to contain, and where to be 
filed and recorded, 429 

Notice of intention to build division 
fence, by whom given, and what 


429 


to contain, 429 
Duty of party served with such no- 
tice, etc., 429, 430 
When such party liable to pay a just 
proportion of cost of division 
fence, in case he fails to serve a 
notice of his intention to let his 
lands lie open, etc., 430 
When fence presumed to be a law- 
ful one, etc., 430 
FERRIES. 
Ferries heretofore established to con- 
tinue, 880 
Rates of ferriage thereat, 280 


Disuse for two years and; six Months 


discontinues ferry, 280 
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How ferry may be established, Board may require proprietor to 


Application for ferry must be made 
to board of supervisors by owner, 


etc., of land, / 
Notice thereof, when and where to 
be posted, 
Proceedings on application and no- 
tice, 280, 281 
Report of viewers, etc., 280, 281 


Expenses of proceedings, how ascer- 
tained and paid, 

In proper cases, nofice of pendency 
of application to be given, 281 

Proceedings on report of viewers, 
etc., 

Board to prescribe number of hands 
and boats, and prescribe rates of 
ferriage, _ 281 

Proceedings where water course is 
division line between counties, 281 

Such proceedings to be certified to 
the other county interested, 

Duties and powers of such other 
county, pete 

No ferry to be established within 
half a mile of another on same 
water course, except on Ohioriver, 281 

Forfeiture for ferrying within pro- 
hibited distance, 281, 282 

Unlawful associations to evade pro- 
visions of section, subject to same 
forfeiture, 281 

Ferries over Ohio river may be es- 
tablished at any place, 281 

When and what persons not liable 
for ferrying without pay, R81, 282 

Ferry landings, ete. 

Proprietor of ferry must have a 
proper landing, 

Privilege to ferry both ways, 

Boats and hands to be kept. 


~ Person authorized to keep ferry 
must provide necessary boats and 
hands within six months, etc., 282 

Privilege forfeited in case of failure, 282 

Proprietor of ferry must keep the 
number and kind of boats, and the 
number of hands prescribed in the 
order of the supervisors, 

Such order may, from time to time, 
be changed by supervisors, and 
proprietor must govern himself 
accordingly, 

If proprietor fail to comply with the 
law in any case, supervisors may 
revoke the order establishing ferry, 282 

But party must first be summoned, 
etc., 282 

Rates of ferriage. 

Order to increase rates of ferriage, 
how obtained, 

Notice of such application required, 

280, 282 

Order reducing rates; when made, 

and upon what notice, 282 
282, 283 


281 


282 
282 


282 


282 


By what boards of supervisors such 
order may be made, 


posta list of rates of ferriage, 283 
Provisions concerning ferries from other states. 


Forfeiture of proprietor of such ferry 
for ferrying from this state with- 
out consent of owner of opposite 
ferry in this state, 


Demand of ferriage. 


May be made before passage over 
fer 

Forfeiture for demanding more than 
is allowed by law, 

For failure to give passage over ferry 


284 
284 


in a reasonable time, 284 
FIDELITY. 
Oath of, 23, 76, 77 
FIDUCIARIES. 


Condition of their bonds, 79 


Clerk and recorder to keep a list of fidu- 
ciaries. 


Such list, how kept, 508 
What list must show, 508 
Penalty for failure, 508 


Inventories and accounts of sale. 
When and to whom inventory re- i P 


turned, J 
Further inventory, when to be re- 
turne : 508, 509 
Penalty for failure, 509 
Appraisement, when considered an 
inventory, 509 


Account of sales, when to be return- 
ed, 509 
Personal property sold under deed of 
trust; inventory and account of 
sale to be returned to recorder, 
when, 
Forfeiture of trustee for failure, 509 
Inventories and accounts of sale to 
be recorded, 509 


Liability of fiduciary for debts lost or im- 
properly paid. 

Fiduciary, etc., liable for debts or 
money lost by negligence or im- 
proper conduct, 

If he knowingly pay any debt which 
could not be recovered by reason 
of illegality of consideration, loss 
of time, or otherwise, no credit 


509 


509 


is to be giyen him therefor, 509 
Fiduciary to render account, or forfeit his 
commissions. 


A statementof receipts and disburse- 
ments, with the vouchers, must ' 
be returned by, when, how often, 
and to whom, 509 

Certain trustees, when and how 
often to account, and to whom, 

: 509, 510 

If he fail so to account, he can re- 
ceive no compensation for his ser- 
vices, etc., 510 
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If fiduciary be found chargeable 
with any money, not embraced in 
a statement returned by him, he 
is not entitled to commission on 
such money, unless allowed by 
the court or recorder, 

Cases to which these provisions as 
to forfeiture, of commissions do 
not apply, 510 


How fiduciary compelled to account. 
Within what time and how a person 
interested may compel him to ac- 
count, etc., 510 
Summons to issue; what to require, 510 
If he fail to account, as required, 
within one month after service of 
summons, the fact to be reported 
to court or recorder, 510 
Court or recorder to take measures 
thereon by rule and attachment 


to compel him to account, ete., 510 
If summons issued by recorder, the 
same proceedings to be had, 510 


Bond of fiduciary to be reported on, ete. 


When commissioner or recorder to 
examine whether fiduciary has 
given such bond as the law re- 
quires, etc., 510, 511 

In what cases notice must be given 
to fiduciary, etc., 

Report of the result of such exam- 
ination to be made, and to whom, 511 

When court or recorder may require 
a new bond to be given, etc., 511 

When and for what causes authority 
of fiduciary may be revoked, ete., 511 

But not until reasonable notice þe 
given him, etc., ` 511 

Such order of revocation not to in- 
validate any previous act of fidu- 


ciary, 511 
To such time such new bond relates 

back, 511 
Effect of such bond, ete., 511 


Sureties in former bond discharged, 
except as to matters in suit, ete., 511 
But sureties in new bond required 
to indemnify them against all loss 
or damage in consequence of exe- 
cuting the former bond, 511 
New appointment of fiduciary, when 
and by whom made, 51 


Duty of commissioner or recorder as to ac- 


counts before him for settlement. - 


To appoint a time and place for re- 
ceiving proofs of debts and de- 
mands against decedent’s estate, 
etc., 512 

And to post a notice thereof on the 
front door of the court house of 
the county, on the second Monday 
of two successive months, - 512 

May adjourn from time to time, etc., 512 

Within what time to make his re- 
port, and what to be stated therein, 512 
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To post a list of fiduciaries whose 
accounts are before him for settle- 
ment, on the front door of the 
court house of his county, on the 
second Monday of every month, 512 

What to be stated in such list, 512 

Account not to be completed until 
ten days after it has been mention- 
ed in such list, 

Settlement of the account to be 
made for the whole time for which 
no settlement has been made, 512 

Parties interested, etc., may appear 
before commissioner or recorder 
and defend their interests, etc., 512 

Reasonable expenses, etc., to be al- 
lowed fiduciary in settlement, 512 

Account stated, etc., to be reported, 

: 12, 518 

Report of commissioner to remain 
in his office ten days after comple- 
tion for examination and excep- 
tion, etc., 

Report to be filed. 

Report, with the exceptions thereto, 

(it any,) where to be filed, and 


when, 513 
Vouchers, evidence, etc.,to be re- 
turned therewith, 513 


If report be made by recorder, it 
must be filed by him for inspection 
and exception, as if made by a 
commissioner, 513 


Orders of court and recorder on report, ete. 


Within what time report and excep- 
tions thereto to be examined by 


court or recorder, 518 
Errors in report to be corrected, 

whether excepted to or not, 518 
To this end it may be recommitted 

as often as necessary, 513 
Report and order of confirmation to 

be recorded, by whom, 513 


When, and what vouchers, etc., 
may be returned to the party 
who filed them, 5 

Circuit court may empanel a jury to 
try any matter which in its opin- 
ion should be tried in that way, 518 


Efect of order of confirmation. 


Report to the extent to which it is 
confirmed taken to be correct, un- 
less surcharged by a suit, etc., 513 


13 


Money or securities in hands of fiduciary, 


etc., how disposed of 


When it appears by report that 
money isin the hands of fiduciary, 
what order may be made by court 
or recorder as to its disposition, 613 

When securities for money loaned 
or invested are standing in the 
name of fiduciary who has died 
er whose powers have been re- 
voked, ete., how disposed of, ete., 

513, 514 
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Petition in such case and proceed- 
ings thereon, 

Court or recorder may also order 
payment of money appearing to 
be due from guardian, curator, 
committee or trustee to the per- 
sons entitled thereto, etc., 

What order court or recorder may 
make as to application of estate 
in the hands of personal represen- 
tative to the payment of debts, etc., 514 

What, in payment of claims subse- 
quently allowed, 51 

Surplus remaining after paying debts 
under previous orders, how to be 

_ distributed, etc., 

A personal representative not re- 
quired to pay legacy or make dis- 
tribution of estate, until after one 
year from the date of first appoint- 
ment of executor, etc., 515 

Refunding bond. : 

Personal representative may require 
such bond of legatee or distributee 
before payment or distribution, 
etc., 

Conon of bond, and where to þe 

led, 

Effect of filing such bond as to the 
personal liability of fiduciary to 
creditors, etc., 515 

Remedy of creditor on such bond, 515 


514 


514 


515 
515 


Order for creditors to show cause against 


distribution of estate, etc. 

When such order may be made on 
motion of legatee or distributee, 
and how, 

Copy of such order, how published 
and posted, 515 

On or after the day named in the 
order, court or recorder may order 
payment, + etc., to legatees and 
distributees, etc.; with or without 
a refunding bond, 515, 516 

Within what time thereafter legatee 
or distributee may be compelled by 
creditor to refund, etc., 

Power of circuit courts as to reports 
filed in suits in chancery, - 516 

Appeals to the circuit court. 

From final order of recorder upon 
report, within what time to be R 

516 


516 


taken, 

Reasonable notice in writing must 
be given to opposite party, , 

What papers are to be delivered to 
clerk of circuit court by recorder 
on such appeal, 

How appealis to be heard and deter- 
mined, . 

When finally decided, papers, with 
a copy of the decision to be re- 
turned to recorder, 

Recorder to file and preserve same 
in his office, and correct his order 
from which appeal was taken ac- 
cording to such decision, 516 


516 
516 


516 
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FIDUCIARIES—Continued. 


Costs of appeal to be paid as court a 


may order, 
May submit to arbitration. 


Fiduciary may submit to arbitration 
any matter or suit touching estate 
under his control, 

Effect of such submission in good 
faith, and of the award thereon, 
When fiduciary not responsible for 

loss in such case, 


How elected, etc., 118, 119, 

Notice of election by whom given; 
service of, etc., 119, 

Appeals as to election, to the gover- 
nor, etc., ` 

How commissioned and qualified, 

? 

Resignation and removal of; their 
residence, ` 

May employ expresses to carry their 
orders, ete., 134, 

Their duty to report delinquents, 

Fines on for neglect of duty, ete., 189, 

Court martial for trial of, how com- 
posed, 


FIERI FACIAS. 

Upon judgment or decree in favor 
of the state, to be issued against 
the goods, chattels, and real estate 
of the debtor, 

Proceedings thereon, 219, 220, 

When to be issued for a fine, 

May be issued on judgment for 
mone 


y 
On judgment for the recovery of 


specific property, real or personal, 
for damages or profits and costs, 
What to command, 
On what it may be levied, 668, 
From what time it binds property, 
If levied on coin or bank notes,-how 
they are to be accounted for, 
Officer to endorse on, the time of re- 
ceiving it, 
Penalty for failure, 
er es order to be levied and satis- 
ed, 
Officer’s return on; statement to be 
returned with, 


Payment of money received on, 669, 


If purchaser at sale under, fails to 
comply with terms of sale, officer 
to re-sell, 
irst purchaser liable for difference 
if property bring less on re-sale, 
ete., 

er not to go out of his county 
to pay money received under, 

Party may obtain several, etc., at 
his own costs, 


May be quashed, how, 


FIFE MAJORS.. 
One, on staff of a colonel, 
How appointed, 
Fifes for, how obtained, 


569 


569 


569 


120 


9, 120 


0, 121 


121 
135 
139 
140 


146 


219, 
221 


324, 225 


668 


668 
669 
669 
669 


669 
669 


669 
669 
670 


669 


670 


670 
671 


118 
118 
124 
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How obtained, etc., 124 Clerk to issue fieri facias for fine in all 
How paid for, 124 cases, unless otherwise ordered by 
FINANCE. clerk or prosecuting attorney, etc., 225 


Provisions of constitution in relation 

to, 34, 35 
Paying money into the treasury, 104, 105 
Removal of state funds from a de- 


pository, - 105 
What accounts are to be kept of re- 

ceipts of the treasury, 
Payments from the treasury, 105, 106 


Accounts to be kept of appropria- 
tions and disbursements, 106, 107 
Individual accounts with the state, 107 


Annual report of the auditor, 107, 108 
Fiscal year, 108 
Financial statement of counties to be 
published, 244 
FINES. 
Excessive, not to be imposed, 16, 21 


May be remitted by the governor, 


29, 98, 99, 224 
Of militia, 139, 140, 141 
On minors, by whom paid, 141 


How assessed, or suspended, and 
how tickets therefor are made 
out, etc., K 

How such fines are collected, 142, 143 

Such fines, etc., form a regimental 
fund, etc., 

Payments, etc., out of such fund, 144 

Assessed by board of registration on 
witness, etc., 58 

To be certified to clerk of circuit 
court, 57 

An execution therefor to be issued 
by such clerk, etc., 57 

Fines to go to the state for support 
of free schools unless otherwise 
provided, etc., 228 

If part of fine be allowed an inform- 
er, etc., the whole shall go to the 
state unless the name of such in- 
former, etc., be endorsed, etc., on 
presentment, indictment, or po 


cess, 223 
Proceedings to recover fines in cir- 
cuit court, 228 
When and how to recover before a 
justice, . 220 
Circuit’ court has concurrent juris- 
diction with justice, etc., 223 
Court has no power to remit fines, 
except for a contempt, etc., 224 


Executions on judgments of circuit courts for 
nes 


Capias pro fine may issue for, etc., 224 
Court may order defendant to be 
confined in jail till fine and costs 
are paid, etc., 224 
Power of court to discharge a per- 
son in jail on capias pro fine, etc., 224 
Notice of application for such dis- 
charge to be given to prosecuting 
attorney, 22 
But a fieri facias may issue for such 
fine and costs after such discharge, 
ete., 224, 225 


141, 142 | 


List of fines to be returned to the auditor. 


Clerk of circuit court must render, 
under oath, a list of fines to the 
auditor within 30 days after the 
first day of July in each year ; ex- 
ception, 225 


Cases to beincluded in such lists, 225 
What to be stated in list, 225 
Statement to be subjoined to said 
list, etc., 225 
Copy of return of execution to be 
certified, etc., 225 


Also a statement of the proceeds of 
the estate of any insolvent surren- 
dered for a fine, etc., 225 
Fees of clerk in such cases, 220 
Forfeiture of clerk for neglect of 
duty as to, 225 


Payment of fines into the treasury. 


How auditor to charge fines men- 
tioned in list returned to him, 225, 226 
Liability of officer for fines so 


charged, . 226 
How offcer to account therefor, etc., 226 
Penalty for failure, 226 


No commissions allowed on such 
fines to any officer except the clerk, 226 
Auditor to credit officer with fines 
uncollected when it so appears by 
the return of the execution, 226 
Money paid by officer without hav- 
ing collected it, when and how re- 
turned to him, 226 
Limitation. 
Within what time proceeding to re- 
cover fine must be comnienced, 226 


Proceedings before justices to recover fines. 


Jurisdiction of justice extends to. of- 
fenses committed in his town- 
ship or any river or creek adjoin- 
ing, 382 

Provided the punishment is limited 
by law to a fine not exceeding ten 
dollars, etc., 34, 882 

Concurrent jurisdiction of circuit 
court, etc., 382 

If fine be limited to a sum not ex- 
ceeding two dollars, etc., circuit 


court has no jurisdiction, 712 
Proceeding to be by warrant, ex- 
ception, 882 
Judgment for fine and costs, etc., 
when and how rendered, 388 
Execution therefor, etc., 383 
Justice may commit offender till 
fine, etc., be paid, 883 


But not for more than ten days, etc., 383 

Fines collected under judgments of 
justices, to be paid to sherif by 
justice, 884 

Penalty on justice for failure, 384 

Account of such fines to be kept by 
sheriff under the heading “ general 
school fund,” - 


838 


FINES—Continued. 


FIREARMS. 


FIRE COMPANIES. 


INDEX. 


FISHING—Continued. - 
Penalty for violation, 433 
Any person may destroy or remove 

nets, traps, or other devices, used 

in violation of provisions of law, 

to catch fish, ete., 433 
FLAGS. 


Claims of justices and constables to 
be paid out of such fund, when 
and how, 384 
Sheriff to return an account of the 
state of such fund to the auditor, 
. when, 384 


Penalty, etc., on sheriff for failure, 884 To be suspended while legislature in 
Every justice to certify a list of fines session. 

imposed by him, etc., to the sheriff, FODDER. — 

when, KDN 384 Burning of, how punished, 682 
What to be stated in list, 884 FOLLOWING. 

fines for violations of ordinances, Import of the word, 92 
Proceedings before justices to col- FOOD. 

lect, 385 Punishment for selling unwhole- 

Hines for contempts. some, or adulterating, etc., 696 

By justices, proceedings for, ete., 875 FORAGE, 


By circuit courts ; proceedings for, 
90, 691 
Fines on jurors and witnesses. 
Amount of, and when and how im- 
posed, 727 


To what, officers and soldiers are en- 
titled in actual service, 
FORCE. 
The use of, at elections, 66 
Attempts by, to hinder or obstruct 
any officer in the discharge of his 
official duty, how punished, 689 
Attempts by, to intimidate, etc., 
judge, justice, juror, witness, or 
officer of a court in the discharge 
of his duty, punishment for, 691 
FORCIBLE ENTRY AND DETAINER. 
Remedy for, in justice’s court, 
380, 381, 382 


Jailor to furnish prisoner with suff- 
cient, when necessary; punish- 
ment for failure, ete., 257 


The carrying of, etc., on Sunday, 
how punished, 695 

Provision not applicable in certain 
cases, 695 


How and where may be formed, 334 Remedy for, in circuit court, 517, 518 
Statement in writing, and what to Judgment in action for, no bar to ac- 

contain, . tion of ejectment, etc., 381, 882, 518 
To þe recorded, where, 334 | FORCIBLE MARRIAGE. 


Election of officers, regulations, etc., 884 
Certificate of commander of com- 
pany to commanding officer of 


Taking or detaining a female against 
her will, with intent to marry her, 
etc, punishment for, 


regiment, etc., 334 
His report to regimental court, etc., 3384 FOREIGN BILLS OF EXCHANGE, 
Penalty for failure, 834 rotest of, its effect as evidence, 587 
Members of company exempt from Damage on, when protested, 5r 
military duty, ete., 834 | FOREIGN CURRENCY. 
Duty of members of company as to Writing payable in, valid, - §82 
extinguishment of fires, 884 Value of, how ascertained i in suit on 
When and how company may be such writing, 583 
dissolved, 334 | FOREIGN DEEDS. 
By-laws of fire companies; fines, ete. How authenticated, 619 


FOREIGN INSURANCE COMPANIES. 
What company deemed to be such, 214 
What certificate required by, in or- 


Power of company to make, 835, 128 
Fines may be imposed, etc., 335, 128 


Power of council in regard to fires. 


A : der to take risks, 214, 215 

May enone construction of build- 995 Deposit required to be made by, etc., 215 

And zis ‘procure engines, etc., and Fees to be paid by, to auditor, 215 
‘ao ther thin Copies of papers filed with auditor, 

provide other gs necessary, E etc., as evidence, 216 


etc., 886 Returns to be made by, to auditor, 216 


May give authority iN San down 335 Duties of auditor and assessor in re- 
buildings, etc., 995 T lation to, eto., 7 216, Et 
ax to be paid by, 2 
ti estrayed, town, etc., for property 335 Penalty for failure to make returns 
FISCAL YEAR. - or pay tax, 217 


FISHING. 


Service of process and notices on, etc., 


17, 218 
FOREMAN OF GRAND JURY. 
To be appointed ; his oath, 712 
When new foreman may be appoint- 
e ? 


Commencement and end of, ’ 108 


Within what periods prohibited, 432, 433 
Persons engaged in, not to enter en- 
closed grounds of another, etc. 483 


INDEX. 


_ FORFEITED LANDS. 

Proceeds of, to go to school fund, 

36, 199, 551 

For failure to enter on assessor’s 
books, lands to be forfeited, when 
and how, ` 198 

Privilege of owner to enter such 
lands on assessors books, ete., 
within one, year after passage of 
code and save forfeitiire, 

Saving in favor of lands charged to 
use of several co-tenants, heirs, or 
devisees, or held in trust, etc., 

Provision in case such lands have 
been sold to a purchaser, etc., 

A record of all real estate so forfeited 
to be kept by auditor; what to 
show, 198, 199 

Effect of such record as evidence, 199 

Duties of assessor. 


To inform the auditor as to all fail- 
ures to enter lands on his books, 
etc., 

Rights of occupants, ete. 

Title of the state to forfeited lands 
vests in other claimants, when, etc., 199 

When such claimant may pay taxes, 
ete} . 

Conflicting claims; the best title to 
prevail, 

Title once vested not to be divested, 
etc., ` 

Sale of such land for benefit of school fund. 


Proceedings for, etc., 550 to 553 
Lands in possession of certain per- 
sons not to be sold ètc., 
FORFEITED PROPERTY. 
When court to order sale of forfeited 
property, 
Sale to be made by sheriff, 457 
When and where to be made; notice 
of,. ~ 457 
How proceeds of sale returned and - 
accounted for, 457 
Recovery of residuum of decedents 
estate belonging to the state, etc., 457 
Proceedings in such suit ; when court 
to decree for the state, etc., 
How, and by whom, money paid in 
the treasury, may be recovered, 
etc., 457, 458 
FORFEITURE. 
Relief against, for failure to pay rent 
or breach of covenant, etc., how 
obtained, and within what time, 529 
Who may have such relief; when 
barred, etc., 529, 580 
FORFEITURES. 
Proceeds of, go to the support of free 


198 
198 


199 


553 


457 


schools, etc., 37, 288 
FORGERY. 
Of records, etc., how punished, 686 


Forging, or keeping an instrument 
for forging a‘seal, etc., how pun- 


ished, 686 
_ Of coin or bank ‘notes, etc., how’ 
“2 punished, 686 


105 


839 


FORGERY—Continued. 

Uttering, etc., such forged coin or 
bank notes, how punished, 

Making or having in possession any 
plate, block, or press designed for 
forging any writing, how punished, 686 

Of writings not enumerated, etc., 
how punished, j 

Knowingly having in possession 
forged coin or bank notes, when 
a felony, and when a misdemeanor, 686 

Punishment if it be a felony, 686 

Search warrant for forged bank notes, 
counterfeit coin, etc., 

Indictment for, when sufficient, 

FORM. 

No suit to abate for want of, if decla- 
ration is good in substance, 600 

What defects, etc., not regarded on 
demurrer in civil case, 608 

Indictment not to be quashed for 
want of, when, 714, 715, 716 


FORMA PAUPERIS. 
Poor persons may sue or defendin, 662 
Such person to have the assistance of 
counsel, and of all officers, and all 
needful process, without the pay- 
ment of fees or costs, etc., 662 


FORMEDON. 
Writ of abolished, 


686 


686 


714 


O22 


99 | FORMER ACQUITTAL. 


Provisions of constitution of United 
States in regard to, 15 

Provisions of the constitution of the 
state in regard to, 21 

When a good plea in bar, etc., 700, 701 


FORMER CONVICTION. 
Constitutional provision in regard to, 
2 


Punishment in case of, on second 


conviction, etc., 701, 702 
FORNICATION. 
Punishment’for, 694 
FORTS. 


Jurisdiction of congress over places 
purchased for, with the consent of 
the state in which they are, etc., 9 


FOWLING. 

Forfeiture for fowling within the en- 
closed bounds of another without 
his consent, 

On conviction for third offense, jus- 
tice to require the party to give 
security for his good behavior, ete., 432 


FRAUD. 

Plea of fraud in procurement of con- 
tract, 

Plea to be verified, 

If plea be not tendered, or if ten- 
dered -and adjudgéd bad, defen- 
dant not precluded from relief in 
equity, 

If issue of fact joined on such plea 
be found against defendant, he is 
precluded from such relief, 


N 


432 


609 
609 


609 


609 
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FRAUDS, STATUTE OF. 
When, and in what cases, action shall 
not be brought, except upon writ- 
' ten évidence, 


FRAUDULENT CONVEYANCES, ETC. 

Gifts, conveyances, assignments, 
transfers of, or charges on real or 
personal property, etc., with in- 
tent to hinder, delay or defraud 
creditors or purchasers, etc., are 
void, 

Suits commenced, or decree, judg- 
ment or execution suffered, etc., 
and every bond or other writing 
given, etc., with such intent, are 
~ void, 

But the title of a bona fide purchaser, 
without notice of the fraud intend- 
ed is not affected, etc., 

.Gifts, conveyances, assignments, or 
charges not for a valuable con- 
sideration, void as to prior credi- 
tors, but not as to subsequent, etc., 

When loans of goods and chattels, 
and reservations or limitations 
of the use thereof, are void as to 
creditors and purchasers, unless 
recorded, 473, 

When sale of personal property re- 
serving the title till paid for, void 
as to creditors, unless notice of 
such reservation be recorded, 

What contracts in writing are valid 
as to creditors and purchasers 
from the time they are duly ad- 
mitted to record, 

Such contracts; deeds of convey- 
ance, deeds of gifts and deeds of 
trusts or mortgage, are void as to 
creditors, and subsequent purchas- 
ers for valuable consideration with- 
out notice, until duly admitted to 
record, ete. 5 

If property þe in different counties, 
deed must be recorded in all, or it 
is void as to property in the coun- 
ty where it is not recorded, so far 
as such creditors and purchasers 
are concerned, 

If personal property mentioned in 
such writing be removed into an- 
other county, from that in which 
recorded, writing must be record- 
ed in such other county within 
three months after such removal, 
etc., 

If not so recorded, writing void as 
to such creditors and purchasers 
for the time it remains unrecorded, 474 

Saving as to persons under disability, 474 

In case of two or more writings being 
admitted to record on the same 
day, which has priority, 474 

Words “creditors” and “purchas- 
ers,” how construed, 474, 475 

Creditor may sue to avoid such fraud- 
ulent conveyances, etc., without 
having obtained judgment at law, 
etc., 


478 


473 


473 


473 


474 


474 


AT4 


474 


INDEX, 


535 , 


| 
| 


2 me ame 

£ 

ERAUDULENT ENTRIES. 

By officer or clerk of bank or joint 
stock company in any account 
kept by such bank or company, 
how punished, 684 


FREEDOM. OF SPEECH AND OF THE 
PRESS. 


Not to be abridged by congress, 15: 
Nor by the legislature, etc., 21 
FREEHOLD. 
Estate of, can only be conveyed by 
deed or will, 459 
Estates tail, converted into, 460, 461 


Deed conveying, ete., how executed, 
proved and recorded, 463, 469, 470, 471 
FREEHOLDERS. 
Commissioners for condemnation of 
lands for purposes of public utility 


must be freeholders, 262 
Grand jurors to be freeholders of 
their county, 11 
FREE MASONS. 
Lodges of, how incorporated, ete., 
05, 412 
Conveyance of land for the use of, 
~ ete., 416 
How much land may hold, ete., 416 
Books and furniture of, how held, 
etc., 416 
FREE SCHOOLS. 
Election of commissioners of, 289 
— Vacancies in office of commissioners, 
how filled, ` 289 


When commissioners to qualify, etc., 289 
Commissioners and their secretary to 
be a corporation; what property 


they may hold, etc., 290 
Secretary of board; his duties and 

compensation, 290 
Division of townships into school 

districts, 290, 291 
Primary schools, 291 
Branches of learning to be taught, 291 
Trustees to be appointed, etc., 291, 292 


Powers and duties of trustees, 292 to 295 
Reports of trustees, 295 
Duties of secretary, of board, and 
county superintendent thereon, 
295, 
School year, 296 
E schools, how organized, etc., 
296, 297, 298 
Teachers: their examination and cer- 
tificates, 298, 299 
Their official oaths, (section 32 
amended) 
Teacher’s register, 
Holidays, 
General duties of teachers and school 
officers, 
School houses, furniture, etc., duty~ 
of board of education in relation 
to, 300, 301, 302 
To be exempt from levy, etc., 302 
Payment of school claim, how en- 
forced, 302 
Building fund, annual levy for; Eo 


is INDEX. 


FREE SCHOOLS—Continued. 

Annual levy for support of primary 
‘schools, 308, 304, 305 
Election of county superintendent, 305 

His compensation and duties, 

305, 306, 307 

School officers not to act as agents 
for book-sellers, etc., 307 

School books to be used in schools, 


307, 808 


Fine for violating any provision of 
chapter, 308 
State school fund, how invested, 308, 309 
General superintendent of free 
schools; his election, compensa- 
tion, powers, and duties, 309, 310, 311 
Board of the school fund, of whom 
composed, their powers and duties, 
etc., * 811, 312 
Provisions in relation to the city of 
Wheeling and other towns, vil- 


lages, and districts, 312 
Free tuition of cadets in West Vir- 
ginia University, 313, 314 


Free tuition of pupils in normal de- 
partment of state normal school, 315 


Loser may file bill in equity against 
winner, 

Upon discovery and re-payment, win- 
ner discharged from any forfeiture, 


080 


etc., he may have incurred, ete., 585 
Keeping faro bank, ete., 
Punishment for, etc., 697 
Table money, etc., may be seized by 
order of court, etc., 697 
Person making seizure entitled to 
one half the money, 697 
The residue forfeited, and table, etc., 
burnt, 
- Permitting gaming table to be kept on prem- 
— T38, ete. E 
Punishment of owner, ete., for, 697 
Assisting in any way in keeping such 
table, etc., how punished, 697 


Playing or betting, ete. 
At any such table, or at any public 
place, etc., how punished; certain 


games excepted, 697 
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FUGITIVES FROM JUSTICE—Cont'd. 
From other states of the Union, 
when and how to be delivered up, 96 
Arrest of such fugitive upon com- 
plaint to justice, 96 
Warrant in such case, by whom and 
how executed, 
«,Duty of justice before whom such 
| person is brought, ; 
' Governor to be apprised, if such fu- 
- gitive be bailed or committed, 97 
When such person to be discharged, 97 
Such person may at all times be ar- 
rested upon warrant of the gov- 
ernor, 
Such arrest to be’a discharge of re- 
cognizance, 
Complainant in such cases liable for 
costs, 
If not paid when demanded, jailor 
may discharge prisoner, 
When such fugitive may be detained 
here, 


FUNERAL EXPENSES. 
No exemption of property as to debt 


b ; created for, 256 
(For full and complete details on this Provisions for the payment of 504 
subject, see title “ Education.”) FURLOUGHS. í 
FRUIT TREES. By whom granted, etc., 136 
Destroying or injuring, punishment FURNITURE. 
for, | a 5 What furniture exempt from taxa- 
Civil remedy for destroying or injur- tion, 162 
ing, 685 How entered in property book for 
Owner, etc., may arrest trespasser, taxation 172 
and take him before a justice, ~ 685|ROTURO. ’ 
- FUGITIVES FROM JUSTICE. Any estate may be made to com- 
From foreign nations, when to be de- mence in, by deed as well as by 
livered up by governor, 96 will, etc., l 460 
GAMING. GAMING—Continued. 
Gaming contracts void, 535 Gaming or betting elsewhere than 
Within what time money, etc., lost at a public place, when punisha- 
may be recovered by suit, etc., 535 ble, and how, 697 


Hotel or tavern keeper permitting gaming at 
his hotel or tavern, ete. 


How punished, 697 
If gaming be proved, guilty knowl- 
edge presumed, etc., ` 698 
How punished if he let or hire prem- 
ises for purposes of unlawful gam- 
ing, 698 
If gaming be proved, knowledge 
presumed, etc., 698 
Cheating, etc., at gaming, how pun- 
ished, 698 
Person prosecuted for, when incom- 
petent to testify, etc., 701 
Apparatus used in, search warrant 
may issue for, YOY 
GARNISHEE. 
In attachment issued by justice, how 
proceeded against, 877 


His liability, and from what time it 
dates, 
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GARNISHEE—Continued. 

May deliver property or money to 
officer before judgment, etc., 

Proceedings against such garnishee 
after judgment, 

In attachment in circuit court, how 
designated on order, 

Copies of order and endorsement to 
be made and served on, etc., 


INDEX. 


377 
379, 380 
556 
556 


Proceedings if garnishee appear, etc., 558 


Proceedings if he fail to appear, 
Proceedings on suggestion that he has 
not fully disclosed the debts due 


508 


by him, or effects in his hands, etc., 558 


If verdict be in his favor, he is en- 
titled to costs, 
GAS COMPANTES. 
How incorporated, etc,, 
GATES. 

May be erected across county roads 
by permission of supervisors, how 
and when, ` 

Notice of application for, when and 
how posted, etc., 

GIFTS. 

Of goods or chattels, not good unless 
by deed or will, 

Or unless accompanied by posses- 
sion, etc., , 

What possession not sufficient where 
donor and donee live together, 

To hinder, delay, or defraud credi- 
tors or purchasers, etc., void, 

Saving as to bona fide purchasers, 
without notice, etc., 

Upon a consideration not deemed 
valuable in law, when void as to 
prior creditors, etc., 

But not as to subsequent creditors 
or purchasers, etc., i 


GOING ARMED. 


405, 406, 


558 
407 


278 
273 


459 


459 
473 


473 


‘What done with person guilty of, 
708 


etc., 
GOLD AND SILVER. 
No state to make anything else a le- 
gal tender, 
GOOD BEHAVIOR. 
Sureties for, by whom, and how re- 


quired, etc., 702, 708, 
Duties of justice on complaint, etc., 
702, 


Proceedings if accused appear, etc., 

Accused may appeal to circuit court, 
etc. 

Decision on appeal, 

Power of circuit court or judge to 
discharge person committed, 


Person going armed with deadly 


weapon, how dealt with, 


Offenses committed in presence of 


constable or justice, ete., 703, 
Person suspected of unlawfully sell- 
ing spirituous liquors, etc., 
GOODS AND CHATTELS. 
Conveyances, gifts, etc., of, to de- 
fraud creditors or purchasers, void, 
What conveyances, gifts, etc., deem- 
ed fraudulent, 
Loans of, when title vests in loanee, 


704 
708 
708 
703 
703 
703 
704 
704 


473 
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GOODS AND CHATTELS—Continued. 


Loan, etc., void as to creditors and 
purchasers of, and from person in 
possession, when, 473, 474 

Sales of, reserving title till payment, 
etc., when void as to creditors 
and purchasers, etc., 4'74 

In what cases contract or convey- 
ance for, void as to creditors and 
purchasers, unless recorded, etc., 474 


GOVERNMENT. 


Every citizen entitled to equal rep- 
resentation in the 


GOVERNOR. 
Executive power vested in, 28 
Election of, 8, 44 
Tenure of office of, 28 


His term of office to commence 4th 

of March succeeding his election, 28, 71 
Must reside at seat of government, 28, 71 
His salary two thousand dollars per 

annum, 
To receive no other emolument, 28 
His general powers and duties under 

the constitution, 28, 29 
May require information in writing 

of officers of executive department, 29 


Returns of election of, when, how, 
and to whom made, 29, 61 
Votes for, when, and how, to be 
counted, 29, 61 
Who to be declared elected, 29, 61 
When legislature to elect, 29, 61 


Upon whom the office, with its com- 
pensation, duties, and authority, 
to devolve, in case of death, fail- 
ure to qualify, resignation, re- 
moval from the seat of govern- 
ment, or inability of governor to 
discharge his official duties, 29, 63 
Governor to nominate, and with con- 
sent of senate to appoint militia 
officers above the rank of colonel, 29 
To appoint boards of registration, 
and fill vacancies therein, 48, 49 
May remove persons so appointed, 49 
May send for proper returns of elec- 
tion, how, 62 
Poll books, ballots, and certificates 
deposited in office of recorder, to 
be at all times subject to his order, 62 
When he may decide tie vote, 62 


—~To fill vacancies in office of judge of 


court of appeals, circuit judge, sec- 

retary of state, auditor, treasurer, 

and attorney-general, for unexpir- ~ 

ed term, 63 
To cause vacancy in representation 

in congress to be filled, and how, 63 
To whom writ of election to be di- 

rected, _ 63 
Duty of sheriff on receipt thereof, 63 
His duty in filling vacancies in office 

where he appoints officer by and 

with the advice and consent of 

the senate, 63 
Bond, in such caseg; 63 
Writ of eleetion to fill vacancy in 

legislature, when to be issued by, 64 


Beg 


INDEX. 


GOVERNOR—Con tinued. 


Contested election of governor, how 


proceeded in, and decided, 69 
Duty of governor in case of contest 
of election of state officers and 
judges, 69 
To fill vacancy in United States sen- 
ate, in recess of legislature, 75 
Credential in such case, 75 
To commission judges and attorney- 
general, g 75 
- Also militia officers, 75, 120, 126 
Has power to call out militia, 94 
For what purposes, 94 
His orders and appointments in such 
case, 94, 95 
How sent to officers, and their duty 
on receipt of 95 
Who to command troops called into 
service, 95 
May apprehend suspicious pérsons, 
when, 95 
Information in such’ cases, how ob- 
tained, 95 
Warrant in such case, to whom di- 
rected, 95 
Service of, 95 
How person arrested may be dis- 
charged, 95, 96 
Fugitives from foreign nations, his 
powers and duties in relation to, 96 
From other states, his powers „and 
duties in relation to, , 97 
Proceedings in such case, 96, 97 
If such fugitives are under prosecu- 
tion in this state, not to be deliv- 
ered up till prosecution ended, 97 


May offer rewards for persons 
charged with crime, 99, 98 
May grant reprieves and pardons, 27, 98 
May grant conditional pardons, 98 
Such pardon how carried into effect, 98 
May commute capital punishment, 29, 98 
May remit fines and penalties, 29, 98, 99 
Record in such cases to be kept, 99 
Report of, with reasons therefor to 
be communicated to legislature, 29, 99 
May surrender persons held for 
crimes for exchange, when, 98 
Return of governor’s warrant to be 
made to secretary of state, etc., 
Civil and contingent fund, what pay- 
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GRAND JURIES—Continued. 


i 


But he is not to be present when vote 
is taken on finding indictment, etc., 592 
To.attend each term of circuit court, 
etc., Yii 
What order may be made in relation 
to, by judge of first circuit, yii 
May be summoned at any special or 
adjourned term of a circuit court, 
etc., 


Duty of officer as to summoning, ‘711 
What number to be summoned; 
their qualifications, Vil 


Any twelve or more a competent 
grand jury, 

Upon failure of those summoned to 
attend, others to be summoned, etc., 712 

Foreman to be appointed, his oath, 712 

Oath of the other members of jury, 712 

To be charged by the judge, 712 

What offenses they must enquire of 
and present, 712 

Not to present any offense punisha- 
ble by fine only, which is limited 
to an amount not exceeding two 
dollars, 

At least ten of the jury must concur 
in finding indictment or present- 
ment, - 712 

Upon what evidence it may be 
made, ete., 712 

Names of witnesses to be written at 
foot of presentment or indictment, 712 
by, though one be ignored, 712 

When a new foreman may be sworn, 712 

When one grand: jury discharged, 
another may be summoned, 712 

Court may fine sheriff for neglect of 
duty as to, 

Fine of grand juror failing to at- 
tend, etc., 

No indictment to be abated or 
quashed on account of incompe- 
tency or disqualification of grand 


712 


712 


Second indictment may be acted on 


712 


juror, "19 
GRAND LARCENY. 
What is; punishment for, 683 


In prosecution for, accused may be 
convicted of petit larceny, when, 720 


99 | GRANTEES. 


Of lands let to lease, or of the rever- 


ments to be made out of, 99 sion thereof, etc., has the same 
May raise temporary loans, 99 right of action or entry, etc, 
His messages and reports to the which the grantor, etc., had 526 
legislature, _ 99 | GRANTS. ? 
Number of copies to be printed, and Rights acquired under grants, etc, 
how disposed of, . 99, 100 trom Virginia secured, 35, 450 
Documents to be sent by him to offi- No entries of land to be hereafter 
cers of other states and of the made 35, 45 
United States, 100 , » £00 


GRAND JURIES. 


List of violations of revenue laws to 
be furnished foreman of; grand 
jury to enquire into same, etc., 178 
List to be returned by foreman to 


clerk of court, 178 
Duty of prosecuting attorney to go 
before, etc., 91, 592 


Entries made prior to June twenty, 
eighteen hundred and sixty-three, 


how carried in grant, and when, 451 


Plats and certificates not to be received, nor 


grants issued in certain cases, 
Secretary of the state not to receive 
plat and certificates which com- 

prehend the rights of others, 


45 
Every such survey void, 1 


451 
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GRANTS—Continued. 


No grant to issue unless affidavit be 
endorsed on survey, etc.; what 
affidavit must state, 

When and how grants to be issued. 

Grant to issue in not less than six 
nor more than nine months after 
the right to, is complete, 

Form of grant, 45i 

Duties of governor and secretary of 
the state in relation to, 452 

When made to the heirs or assigns, 
etc.; what to bestatedin the grant, 452 

‘Secretary to keep index for each 


county of all grants issued, etc., 452 
Fees of the secretary of the state, 
‘What fees secretary may charge, 452 
When to be paid, 452 
In what cases secretary not to charge 
fees, 452, 458 


Proceedings to repeal patenis. 

The state or any other party may 
file a bill in equity to repeal grant, 
etc., for what causes, 453 

Proceedings i in such cases, 

Decree repealing, to be certified to 
secretary of the state; his duties 
thereon, ~ s 458 

Caveats now pending, ete. 

To be proceeded in, and governed by 
laws in force on the day before 
code took effect, 5 

Grant to purchaser of escheated lands. 

When governor to issue, etc., 56 


458 


GROUND OF DEFENSE. 


Court may order statement to be filed, 625 
If party fail to-comply, his evidence 
may be rejected, etc., 


GROWING CROP. 


Not liabie to distress or levy, except 
indian corn, 
Which may be levied on after 15th 


INDEX. 


N 


GUARDIAN AD LITEM—Continued. 


Not liable for costs, but allowed 
reasonable charges, etc., 601 


451 | GUARDIANS AND WARDS. 


Appointment of guardians. 7 

Testamentary guardian; appoint- 

ment of, etc., ` 492 
When appointment to be void, 492 
When guardian may be appointed by 

recorder, 492 
When minor may nominate his own 

guardian, 492 
If minor over fourteen years of age 

fail to nominate guardian, recor- 

der may nominateand appoint,etc., 492 
Bond of guardian, when, only, it 

can be dispensed with, 492, 493 
When recorder liable for damages 

for not taking bond, etc., 493 
Curator, when to be appointed YY 

recorder, 
His powers and duties; recorder aes 

dispense with bond.. 

Powers and duties of guardian. 

Guardian to have care of ward, and 

custody of his estate, 493 
And out of proceeds of the estate 

provide for his maintenance and 


493 


education, 493 
How long to continue in office, 498 
May resign his trust, 493 


To pay over money, etC., in his hands 
at the expiration of his trust, 
When guardian not allowed disburse- 
ments beyond the annual income 
of ward’s estate, 493 
Cases in which such disbursements 7 
may be allowed, ` 
When such disbursements allowed, 
if necessary a sale of ward’s per- 
sonal property may be made, etc., 
4938, 494 
But ward not personally liable, nor 


493 


Gu Fey ea 254 is his real estate liable for any 
such disbursements, 494 

ea rie may require a z49,| + When guardian is to be charged 
ite Raa. } with interest 494. 
o be in writing; what to When guardian may demand compoundinterest 


If creditor fail to comply guarantor 
released from liability, etc., 

Remedy of guarantor against prin- 
cipal for money paid, etc., 

When precluded from recovery br 
confession of judgment, ete., 

Remedy of guarantor against dann 
guarantor, etc., 


GUARDIAN AD LITEM. 


When to be appointed. 
On proceedings to probate a will, 
In proceedings to lease or sell lands 
of persons under disability, 496, 497 
To be present at taking of depositions, 
etc., 496 
Not to purchase at sale, 496 
In summary proceedings for such 
sale, to be present at hearing, 
For infant or insane defendant in a 
suit, when and how appointed, 
Court may compel him to act, or ap- 
point another, etc., 


482 


601 


1 


Compound interest may be recover- 
ed of obligors on bonds, etc., 494. 
When guardians charged with in- 
terest, 494 
Power of circuit courts, and recor- 
ders as to guardians, etc., 494 
Minor to sue by next friend, 494 


GUARDS. 


Pay of, for assisting in conveying 
lunatics to hospital for the insane ; 
number of, 422 

Pay of, for assisting in arrest and 
conveyance of persons charged 
with felony, to prison, etc., 661 

For jail, when to be summoned , pay- 
ment of, 61, 662 

When paid by county, and when by 
the state, 

For the penitentiary, employment 
of, etc., 

Killing, wounding, etc., of, by con- 
victs, felony, etc., 

Punishment of convict for, 


662 


732 
732, 733 


INDEX. 
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H. 


HABEAS CORPUS. 
Privilege of the writ of, not to be 
suspended, etc., 


` Writ of, when and by whom to be F 
granted, 57 
Petition for, to be -verified ; what to 
show, , 571 
How writ directed, and made re- 
turnable, 571 


Bond may be required of petitioner, 
etc.; its condition, 

Where bond to be filed, suit on, ete., 571 

Service of writ, on whom, 571 

Forfeiture of person on whom writ 


served for disobedience thereto, 571 
Decision of court before whom peti- 

tioner is brought, 571 
Court may admit to bail, etc., 571 


And direct how costs and charges 
are to be paid, etc., 571 
Affidavits may be read in evidence, a 


etc. 
Material facts proved, etc., to be 
made part of proceedings, etc., 
Power of judges, etc., to enforce 


572 


obedience to writ, etc., 572 
Effect of Judgment of judge in va- 
cation, etc., 572 


When governor may summon court 
of appeals to meet to revise judg- 
ment on such writ, 572 

When prisoner remanded, execution 
of judgment not to be suspended, 
etc., 

If he be discharged, execution of 
judgment may be suspended, etc.; 
prisoner may be let to bail, etc., 

The writ de homine replegiando 
abolished, 

Writs of habeas corpus ad testifi- 
candum, when and by whom 
granted, etc., 


HALF BLOOD. 
Collaterals of the half blood, how 


572 
572 


572 


to inherit, etc., 484 
HAND WRITING. 
Proof of, when not required, etc., 605 
HARBORING. 
An apprentice, punishment for, 492 
HAWKERS AND PEDLARS. 
Must have a license, penalty for do- 
ing business without, 203 
License, how obtained, 204, 205 
Confined to county where issued, 206 
Rate of tax to be paid by, 212 
HAY. ; 
Burning of, how punished, 682 
HEALTH. 


Of neighborhood, effect of building 
mill-dam on, to be inquired into, 
when, 286 

Public health, offenses against, pun- 
ishment for, 


HEARING. 

Of suit, after order of publication 
completed, when, 

Suit in equity, when plaintiff may 
have it set for hearing, etc., 607 

When defendant may have such suit 
set for hearing, 607 

When hearing to be had as to part of 
defendants, ,etc., 607 

Order on plaintiff to use diligence to 
mature cause for hearing, etc.; ef- 
fect of his failure to do so, etc., 

HEIRS. 

_ Effect of covenants in deed on, 466, 467 
Liability of, to creditors of decedent, 506 
Proceedings to enforce such liability, 506 
Privilege of, to redeem real estate 

sold for taxes, 190, 197 
Of purchaser of such lands, ma 

have the deed for, etc., 191, 192, 198 
Grants of land to, by the state, etc., 


607 


452, 456 
Of alien, when to inherit, 458, 459 
HIGH SEAS. 
Offenses on, power of congress to 
defense and punish, 9 
HIGHWAYS. 


A water course declared to be such, 
supervisors have no power to 
grant leave to erect a dam therein 
which will obstruct navigation or 
the passage of fish, etc., 

Board of supervisors may declare 
stream a public highway, with 


280 


what effect. 285 
HOMICIDE. 
What constitutes murder of the first i 
degree, 678 


All other murder is murder of the 


second degree, 678 
Murder of the first degree, how pun- 
ished, 678, 720 
Of the second degree, how pun- 
ished, 678 
Voluntary manslaughter, how pun- 
ished, - ~ 678 
Involuntary manslaughter, a misde- 
meanor, 678 
Committed in a duel in this state, 
murder, 
In a duel out of the state, when mur- 
der, etc., 680 


Prosecution for committing out of 
the state, in what county, 

If mortal wound inflicted in one 
county and party die in another, 
where offender prosecuted, 

On indictment for felonious homicide 
jury may acquit for the felony, 
and convict of involuntary man- 
slaughter, 


HORSERACING. 
On public road or bridge, punish- 
ment for, 278 


700 


700 


720 
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HORSES. 
Number and value of, to be entered 


in property book for taxation, 171 
Poisoning of, etc., how punished, 684 
Cruelty, etc., to, how punished, 694 

HOSPITAL FOR THE INSANE. 
To remain at Weston, AL? 
Board of directors a corporation; 

corporate name, 417 
Powers, duties, and appointment of 

board, 417 
Number of, and how arranged in 

classes, etc., 417 
How selected as to counties, 417 
Treasurer; his bond, powers and 

duties, 4i7 
Annual report of directors, and what 

to contain, 417 
President of board, when and how 

chosen; president pro tem, ALT 
Appointment and compensation of 

superintendent, 17, 418 
What other appointments may be 

made by board, 418 
Examining board, of whom compos- 

ed; duties of, 418 
Fiscal year of board, when to end, 

ete., 418 
Semi-annual account and bond of 

treasurer to be transmitted to audi- 

tor by directors, 418 
Application for admission into hos- 

pital by contract, how decided on, 

ete., 
Arrest, examination and commit- 

ment of lunatic, 418 
Duty of justice committing, 419 | 
When he may deliver him to a fit | 

person on his giving bond, etc., 419 


Order of justice for removal to hos- 


pital, ~- l 419 
Interrogatories, etc., to be sent with 
-> order, 419 


Duty of sheriff to ascertain if there 
be room in hospital for lunatic, 419 
When to carry lunatic to hospital, 419 

Duty of examining board on his ar- 
rival at hospital, ` 419 

What done with lunatic not received 
at hospital, 419 

Non-resident lunatic, when received 
in hospital, and when not, . 419 

When and how discharged there- 
from, 419 

Insane person in naval service of the 
United States, when may be ad- 
mitted into hospital. 420 

Idiots not to be admitted into hos- 
pital, ete., 420 

Persons charged with crime, when 
and how admitted into hospital, 420 

When person may be discharged _ 
from, 420 

Arrest of lunatic escaping from hos- 
pital, ete., 

Persons restored to sanity, when 
and how discharged, etc. per- 
sons charged with crime, etc., 

Of what county patient in hospital 
deemed an inhabitant, 


421 
421 


=” 


» 
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HOSPITAL FOR THE INSANE—Cont’d. 
How expenses of lunatics in hospital, 


etc., are to be paid, 421 
Allowance to officers and guards for 
carrying lunatic to hospital, 422 
Number of guards allowed, 422 
When officer and guards not to be 
paid, 422 
Allowance to jailor, etc; what cer- 
tificate of must show, 422 
When, and to, and by whom, expen- 
ses of lunatic to be paid, 424 
When, and by whom, claims for ex- 
penses hiay be released or recover- 
ed, ` 424, 425 
No director to be interested in con- 
tract, etc., 425 
Penalties under chapter, 425 
The word “lunatic” construed, 425 
Expenses of examination of lunatic, 
how allowed and paid, 425 
HOTCHPOT. 
Advancements to be brought into, 486 
HOTELS. 
To be licensed, 202 
Penalty for doing business without 
license, 203 
What deemed a hotel, 204 
What keeper of, must provide, etc., 204 
When license to keep, to be revoked, 
etc., 1204 
Tax to be paid on, how determined, 
etc., 204 
License for, how obtained, 204, 205 
To what place licenseis confined, 206, 207 
Assignment of license ; for what time 
license granted, 207, 208 
Rate of tax to be paid, alt 
HOUSE BREAKING. 
Punishment for, 682, 683 
HOUSE BURNING. 
Punishment for, 681, 682 


HOUSE OF DELEGATES. 
Constitutional provisions in relation 


to, . 24 to 28 
Officers of, their election and term 
of office, 


To be called to order by clerk of, at 
commencement of session, etc., 85, 86 
Janitor to have charge of halls, etc., 


of, 
Vacancy in office of clerk of, how 
filled, 86 
Flag to be suspended over, while in 
session, 86 
Privilege of members of, 86 
Attendance of members of, how 
compelled, 86, 87 
Powers of, in procuring testimony, 87 
Clerk of, may administer oaths, 87 
Powers and duties, etc., of officers 
of, etc., 88, 89 
HOUSE OF ILL FAME. 
Keeping of, how punished, 694 


HOUSE OF REPRESENTATIVES. 
Of the United States; provisions of 
constitution of United States in 
relation to, 6, 7, 8 


INDEX. 
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HOUSE OF REPRESENTATIVES—Con. HUSBAND—Continued. 


Districts for election of members 
of, how formed, etc., 38, 

Election of members of, 

Certificate of such election, to whom 
returned, etc., 

Vacancy in office of member of, how 


filled; etc., 63 veyed or devised to, one moiety 
Credentials of member of, "4. on the death of either goes to his 
HUNTING. or her heirs, i l 462 
Within the enclosed bounds of an- Unless deed or will provide other- 
other, without his consent; for- WIE, 462 
oo for, rete eae ee 432 | HUSBAND OR PARENT. 
pon conviction for third offense , ig- 
justice to require the offender to Taa E oe i 
give security for his good be- , i 254. 255 
Dayron, eten I E Claim of exemption, how made, 
Upon failure to give security, justice and proceedings thereon, 255 
P O EE a Claim may be made by wife, when, 255 — 
What. for ha P 439 Forfeiture by officer for selling such 
a TGC O Ra aaner exempt property; how recovered, 255 
HUSBAND. | Pay of appraisers, 255 
When to inherit the property of his P Claim may be made by widow or 
e, -i 484, 485 minor children after the death of 
May renounce provision made for the husband or parent, 255, 256 
him by the will of his wife; what Proceedings on such claim, etc., 256 
to take in such case, _ 485 No exemption in certain cases, 256 
When barred of his curtesy and in- Circuit court or judge may set aside 
heritance in her estate, 445, 486 appraisement, etc. 256 
Tenant by the curtesy of one-third May also enjoin the sale of exempt 
of wife’s real estate, 445 631 


IDENTIFICATION. 
Of convicts received into peniten- 
tiary a second time, etc., proceed- 


42 
44 


` What property of wife not subject 
to his contro], nor liable for his 
debts, etc., 447 to 450 


HUSBAND AND WIFE. 
If an estate of inheritance be con- 


property, etc., 
T 4 


ILLEGITIMATE CHILDREN —Contd. 
Recognizance to continue in force, if 


case continued, etc., 489 


ings for, , 734 Proceedings may be in name of 
What sentence to be pronounced if . woman, or supervisors, ete., l 489 
he be so identified, 734 Proceedings on trial of accused in 
IDIOTS. circuit court, 489 
Included in the words “insane per- When accused to give. bond, etc. ; 
son,” penalty and condition of, 


ILLEGIBLE PAPERS, RECORDS, ETC. 
617 


When deemed lost, etc., for the pur- 
pose of being supplied, 

When and how such papers and 
records supplied, transcribed or 


Accused to be imprisoned, if bond 
not given, etc., 
Proceedings to enforce bond, if con- 
dition be broken, 89, 490 
Duties of prosecuting attorney; his 


fe cutered, clon.” 618, 617 0180404, Sys eas coe ieee deka ua 
Sections 17 and 18 of chapter 130 competent witnesses, 490 
amended, 746 | ILL FAME. 
ILLEGAL VOTING. X Keeping house of, how punished, 694 
How punished, 65 | IMPEACHMENT. 
ILLEGITIMATE CHILDREN. Power of, under federal constitu- 
Bastards capable of inheriting estate tion; trial of, 6,7 
from the mother, etc., 484 Judgment in cases of, cte., 7 
Marriage of parents legitimizes chil- Power of, under constitution of the 
dren previously born, etc., A84 state; trial of, 20 
- Proceedings to charge father of ille- When sitting for that purpose sena- 
gitimate child with its support, tors to be on oath, etc., 23 
before a justice, Two-thirds of members present must 
Recognizance to be given by ac- concur in conviction, 23 
cused, 489 Judgment in cases of, how far it ex- 
Married woman living separate and tends, etc., 28 
apart from her husband, when IMPORTATION. 
deemed a single woman under the Of certain persons, permitted by the 
489 constitution of the United States, 9 


PESME of chapter 80, 
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IMPOSTS. 
Power of Congress to lay and col- 
lect, 8 
To be uniform throughout the 
United States, 8 


Not to be laid by any state without 
the consent of congress, etc.; ex- 


ception, 10 
Such imports when laid to be for the 
use of the United States, etc., 10 
IMPOTENCY. 
Cause for divorce, 441 
IMPRESSMENT. 


Of camp equipage and rations, 187, 18 
Ofsupplies, etc., in active service, 149, 15 
Of horses to carry expresses, 15 
Mode of compensating owner of 
property impressed, 150, 15 
Payment to be made by the state, 15 
Power of surveyors of roads to 
impress wagons, horses, etc., to 


pt pode SSS 


IMPROVEMENTS—Continued. 
_dury to find a verdict for the bal- 


ance, if any, due to either party, 523 
J udgment or decree for such balance 
to be enter ed, 528 
Balance due defendant to constitute 
a lien on the land until paid, 528 
If plaintiff be tenant for life, and pay 
claim for improvements, he or his 
personal representative may re- 
cover same of remainderman or 
reversioner ; to what extent, 523 
The sum so paid, a lien on the 
premises, etc., D23, 524 
Plaintif may retain possession of 
premises until such sum be paid 
him, 524 
These. provisions, etc., donot extend 
to a suit between mortgagee and 
mortgagor, etc., 
Plaintiff may elect to relinquish land. 
When and how, 524 


| 
i 
| 
| 
| 
| 
use on roads, =~ , 270 | Value of his estatein premises, with- 
Payment for, how ascertained and | out the improvements, to be esti- 
paid, 270 | mated, and how, 524 
IMPRISONMENT. | How and when such relinquishment 
Ti din) cases: to be age a oe aor _ 524 
How defendant arrested and impris- | We a sap A Bement 
oned in suits in justices’ courts; | of the value thereot. ete. 59 
for what causes, etc., 346, 847 | Payments how made; land bound 
Imprisonment of fraudulent debtor aa 59d. 
after judgment; provisions in rela- : dor . 
ation to, 368, 369, 370 | ae court may order land sold, i 
ow, in suits in circuit courts ; pr o- i 
visions in relation to, 564, 565, 566 | Surplus oon o oying 
(For full details, see title “Arrest. a | paid defendant, 594 
Murder by, how punished, 678, 720 But if proceeds. be insufficient to 
n n ao fixed, $ a | pay such value, defendant not lia- 
: For - fine, oe prisoner may be dis ae Die one neler Gy one 
7 *3 7 l 7 
charged by court or judge, 224 | when such value deemed real es i 
IMPROVEMENTS. | If defendant be evicted after prem- 
A Allowance for. | ises relinquished to him, by a 
Claim of, on trial of ejectment; ar re better title, etc., he may recover F 
ment of claim to be filed, etc., money paid by him ther efor, etc., 524 
What done in such case, 509 INCESTUOUS MARRIAGES. 
Assessment of damages and allow- Punishment for, 693 


- Limitation upon the amount to be 


ance for improvements may be 
postponed till after verdict in eject- 
ment, 
How value ot improvements is as- 
sessed and paid, 
Damages against defendant, how 
estimated and assessed; and for 


522 | 


what, 528 | 
For what time defendant liable for i 
damages, 528 


When jury to estimate in favor of 
defendant the value of improve- 
ments made by him on lands, ete., 523 | 


allowed, 528 | 
What to be done if the sum estima- i 

ted for improvements exceed the 

damages estimated against de- | 

fendant, 523 | 
But in such case defendant not tobe ~ | 

liable for excess of damages, etc., 

over improvements, 528 


522, e INCLOSURES. 


Such marriage consummated out of 
this state, when punishable therein, 693 

Cohabitation here as man and wife, 
evidence of such marriage, 693 


Lauful fences. 

What are, 428 

Height of, when estimated from bot- 
tom of ditch, 428 

What rivers and streams are lawful 
fences, 428 

Board of supervisors may declare 
streams lawful fences, and discon- 
tinue them as such, 

Trespass by animals. 

On lands enclosed by a lawful fence, 
owner, etc., of animal liable for 
damages, etc., 428, 429 

For every succeeding trespass he is 
liable for double damages, 429 

When, and how animal trespassing 
forfeited to owner of Jand, 


F j 
t 
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INCLOSURES—Continued. 


Division fences. 
Provisions in relation to, 429, 480 
In what controversy fence deemed 
a lawful one, 430 


INCORPORATED JOINT STOCK COM- 
PANTES. 


Other than railroads, etc., how listed 
for taxation, 

Railroads, how assessed for taxa- 
tion, ete., 168, 169, 170 

Domestic insurance, telegraph and 
express companies, how assessed 


for taxation, 216 
Such foreign companies, how taxed, 
etc., 216, 217 


Service of process, etc., on such for- 
eign companies, 217, 218 

General powers of companies, etc., 

88, 389 

Restrictions on corporate powers of, 

89, 747 

How much land they may acquire, 
etc., 389, 390 

Proceedings of, to take land without 
owner’s consent, 

Company to provide wagon ways, 
ete., ' 

Not to occupy streets in a town 
without consent of corporate au- 
thorities, 890 

How one work may be crossed by, 

"altered to suit, or connected with 

' another, 390, 391 

How company may take materials 
from land, etc; proceedings in 
such cases, 891, 392 

Disposition of its property when cor- 
poration dissolved, etc., 392 

Actions and process against; issue 
and service of, 392, 393 

- What necessary powers corporation 
may exercise, ete., 393 

Contracts of, valid though usurious, 398 

Existing corporation retain their 
privileges, etc., 898 

Definitions, 394 

What companies may be incorpora- 
ted under special charters; what 


not, etc., 394 
Former charters not acted on 
deemed extinct, etc., 394 


Within what time company must 
organize, 394, 395 
Dissolution of, by suspension of busi- 


ness, 395 
Right reserved to alter or repeal 

charters, etc., 395 
What companies subject to chap- 

ter 58, 395 


Corporate name, and how it may be 
changed, etc., 395, 896 
The capital stock, 396 
Transfer of stock, 396, 397 
Subscriptions to the capital stock, 
and recovery of installments 
thereon, - 397, 398 


Security for unpaid installments, 398 |` 


Certificates of stock, 399 
Dividends on-stock, 
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INCORPORATED JOINT STOCK COM- 


PANTES—Continued. 


Meetings of stockholders, etc., 400, 401 

Board of directors and president, 
their powers and duties, 401, 402 

Voluntary dissolution of corpors- 


tion, _ 402, 403 
Proceedings in equity to dissolve 
corporation, 403 


Certain equity jurisdiction respect- 


ing, : ; 403 
Effect of dissolution on expiration of 
corporation, 403, 404 


Examination or report required by 
legislature, 404 

Service of process and notices on 
corporation, 404, 596 

Restriction in relation to quantity of 
land which certain corporations 


may hold, 404 
Incorporation of, without special 

charter, 405 
To what chapters subject, 405 


The purpose for which they may be 
formed, 405, 406 
The capital stock, 406 
The mode of incorporation and its 
duration, 406, 407 
Existing corporations may accept 
chapter, 407, 408 
First meeting of stockholders, 408, 409 
Sale of additional stock before or- 
ganization, 409 
Record, publication, and official 
copies of certificates of incorpora- 
tion, 409, 410 
When meetings of stockholders and 
directors may be held out of this 
state, 410 
Homestead and building associations, 411 
Foreign corporations; their powers, 
privileges, etc., 414 


INCUMBRANCE. 


Return to be made by officer having 
an execution on behalf of the state 
where he declines levying because 
of a previous incumbrance, etc., 
on the property of the debtor, 221 


INDEMNIFYING BONDS. 


When and how required by an offi- 
cer having in his hands an execu- 
tior to levy, etec., - 567 

By whom bond may be given; pen- 
alty and condition of, 567, 568 

If bond be not given, etc., officer 
may refuse to levy or sell, etc., 568 

If such bond be given, where and 
when it is to be returned, etc., 568 

Effect of giving such bond with 
good security, as to liability of 
officer making levy, 568 

Sale of property, how suspended 
after such bond given, 568 

Limitation of action on, 547 

Remedy by scire fanas, or motion 
when property sold is recovered 
from obligor in bond or purchaser, 


ete, o, 670, 671 
Limitation in such case, 671 


850 ` INDEX. 


INDENTURE. 
Prisoners may -be turned over by, 
from one jailor to another; effect 
of such indenture as a discharge, 


etc., i 259, 260 
INDEPENDENCE. 
Declaration of, 1,2,8 
INDEXES. 


Duties of clerk of circuit court as to, 586 
Duties of recorder as to, 471, 476, 478, 
585, 666 
Duties of clerks of house of delegates 
and senate as to, 
Duty of justice in relation to, 374 


INDICTMENT OR OTHER ACCUSA- 
TION. 
Provisions of the constitution of the 
United States in regard to, 15, 16 
Offenses not cognizable by a justice 
can only be prosecuted by present- 
ment or indictment, 21, 718 
Tndictments must conclude “ against 
the peace and dignity of the state 
of West Virginia,” 
At least ten of grand jury must con- 
cur in finding indictment or pre- 


sentment, 712 
Upon what evidence may be made 
or found, cte., 712 


Tf bill be ignored, another may be 
sent before the same or another 
grand jury, 

Validity of, not affected by disquali- 
fication of grand juror, etc., 712 

Trial for felony to be in all cases by 
indictment, 

Indictment may be found in first in- 
stance whether accused has been 
examined and committed by a jus- 
tice or not, 

Name of prosecutor, etc., to be writ- 
ten at foot of, 7138 

Court may require prosecutor to 
give security for costs; may dis- 
miss prosecution if security not 
given, 713 

What a sufficient indictment, etc.,- 
for perjury or subornation of per- 


712 


jury, etc., 718 
What for embezzlement, etc., 714 
What for forgery, 714 


What proof required in prosecutions 
affecting real estate, or for steal- 
ing,enbezzling,etc., personal prop- 
erty, as to the possession and pro- 
perty of, and in, the property in 
question, etc., 714 

What to be alleged in indictment 
where an intent to injure, defraud, 
or cheat is required to constitute 


an offense, 714 
Allegations not necessary to be pro- 
ved may be omitted, 14 


For what defects indictment, etc., 
not to be quashed or deemed in- 
valid, 714; 715 


INDICTMENT OR OTHER ACCUSA- 


TION.—Continued. 

Not to be abated for misnomer, but 
upon the misnomer appearing be- 
fore or during the trial, the court 
may forthwith cause indictment, 
etc., to be amended by inserting 
the true name, 715 

What indictment, etc., sufficient after 
verdict, etc., 


When accuséd to be discharged, if not indicted. 


A person in jail on a criminal charge, 
to be discharged from imprison- 
ment if not indicted before the end 
of the second term of the court at 
which he is held to answer; ex- 
ceptions, 715 
Insanity of accused, when to be cer- 
tified to court by grand jury, etc., 715 
Court may order him, in such case, 
to be sent to hospital for the in- 
sane, or discharge him, 715 
Process on indictment or presentment. 
To be awarded by court if accused 


not in custody, 715 
To be ą capias if indictment be for 
felony, 715 


If prosecution be for a misdemeanor 
for which,imprisonment may be 
--mposed, it may be a capias or 
summons, 
In! all other cases it shall be, in the 
first instance, a summons, 715 
But if a summons be returned exe- 
cuted, or two, not found, a capias 
may be awarded, if accused fail to 


appear, 715 
By whom process may be served, 
ete., 715, 595 


Several writs of capias or summons 
may be issued at same time, etc., 
against the same person, 715 

Officer arresting accused and letting 
him to bail, etc., to give him a cer- 


tificate of the fact; its effect, 715 
Clerk to forward process by mail, 
etc., 716 


Postage to be repaid him out of the 
county treasury, 
Process of arrest may be executed in 
any part of the state, 716 
To whom accused to be delivered, 
when arrested, etc., 
When accused to be bailed by officer 
who arrested him, 
For what sum recognizance to be 
taken, etc., 716 
When to be returned, ete., 716 
Penalty on officer for failure to re- 
turn, or for taking insufficient bail, 716 
In what cases summons may issue, 
returnable forthwith ; proceedings 
if accused appear, etc., 716 
Proceedings if he fail to appear after 
summons executed on him, ete., 716 
No exceptions allowed for a defect 
or want of form in certain indict- 
ments, etc., 716 


INDEX. 
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SATION.—Continued. 

In what cases court may proceed to 
trial of accused on return of a ca- 
pias, not found, etc., 716 

No discontinuance of prosecution by 
failure to award process, or to en- 
ter continuance on record, 716 

Judgment of outlawry, how re- 
viewed, 717 

Effect of judgment of outlawry, 717 

Corporations. 

Indictments against; service of pro- 

cess, and proceedings on, etc., 17 


What counts may be joined in same indictment. 


For larceny, 717 
- For perjury, . 717 
Trial, ete. 

When felony to be tried, etc., 717 
Accused to be allowed counsel, etc. 

; 22, 717 

Also a copy of the indictment and a 
list of the persons selected, etc., 

for bis trial, 717, 718 
He must be personally present at 


trial, , 718 
What done if he refuse to plead or 
answer, etc., 718 


Formal arraignment, proclamation, 
and charge of clerk, dispensed 


with, 718 
; SUPY. 
How selected, 718 
Challenge not allowed the state ex- 
cept for cause, 718 
How challenge tried, - 718 


What opinion disqualifies from sit- 
ting on jury in trial for murder, 718 

In case of felony, jury to be kept to- 
gether, etc., 718 

To be furnished with board, etc., by 
sheriff, 

Expenses of, to be paid by sheriff 
and deducted from per diem of 


jurors, 718 |. 2: 


When juror may be discharged and 
another sworn in his place, 718 
Power of court to discharge juror, ‘718 


Persons charged jointly. 


How many names stricken from 
panel of jurors if they be tried 
jointly, etc., 718 

How many, if they elect to be tried 
separately, etc., 718 

Insane persons. 

Provisions in regard to criminal pro- 

ceedings against, 719 


Venue, change of. 

When, and for what cause venue 
may be changed, ` 719 

Duty of court in such case, 719, 720 

Duty of clerk of such court, ete., 720 

Verdict of jury. 

* Person indicted for felony may be 
convicted of part, and acquitted of 
part of offense charged, 720 

Sentence in such case, 720 
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INDICTMENT OR OTHER ACCUSA-{ INDICTMENT OR OTHER ACCUSA- 


SATION.—Continued. A 
Verdict ot guilty in case of murder, 

to specify the degree of the offense, 720 
If they find accused guilty of mur- 

der in the first degree, they may 

also find that he be punished by 

confinement in the penitentiary, 720 
Accused when to be punished with 

death, and when by confinement 

in the penitentiary for life, 720 
No pardon to be granted him in case 

of such imprisonment, unless his 

innocence be proved, etc., 720 
What sentence to be pronounced in 

case accused plead guilty of mur- 

der in the first degree, 720 
Jury may find accused not guilty of 

felonious homicide, but guilty of 

involuntary manslaughter, 720 
On an indictment for malicious shoot- 

ing, etc., with intent to kill, what - 

verdict jury may find, etc., 720 
In prosecution for grand larceny, 

accused may be convicted of petit 

larceny, etc., 720 
In prosecution for petit larceny, ac- 

cused may be convicted, though 

the thing stolen be of the value of 

$20, or more, etc., 720 
On an.indictment for felony, the ac- 

cused may be acquitted of the fel- 

ony, and convicted of an attempt 

to commit the felony charged, 720, 721 
General verdict of not guilty, a bar 

to an indictment for an attempt to 

commit such felony, 721 
Judgment on general verdict of guil- 

ty to be entered against accused if 

any count in indictment be good, 


though the others be faulty, 721 
On trial the court may instruct jury 
to disregard faulty count, 721 


` Verdict where two or more persons 


are tried jointly, as to part of such 

persons, where jury cannot agree 

as to the others, 21 
Court to render judgment as to those 

convicted and have case tried by 

another jury as to the others, 721 


When accused to be discharged if not tried. 


A. person charged with felony and 
remanded to circuit court for trial, 
shall be forever discharged from 
prosecution, etc., if there be three 
regular terms of the court after the 
indictment is found against him 
without a trial; exception, 721 


INFANTS. 


May dispose of personal estate by 
will, when, 479 
How bound as apprentices, and pro- 
visions in relation thereto, 490, 491, 492 
Guardians for, when, how, and by 
whom appointed, and provisions 
in relation thereto, 492, 493, 494 
May sue by next friend, 494 
Leasing and selling lands of, proceed- 
ings for, 495 to 498 
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INFANTS.—Continued. 
Transferring property of, out of the 
state, etc., 498 to 501 
Action on promise to pay debt con- 
tracted during infancy, made after 
full age, cannot be maintained 
unless promise be in writing, 
Right of, to show cause against de- 
cree within what time, 630 
Effect of reversal of decree on pur- 
chaser of estate, 630 
Statute of limitations. 
Its~application and effect as to in- 
fants, 549 
Saving in favor of, as to redemption 
of land sold for taxes, 195, 196 
INFANTRY. 
Volunteer companies of, how many, 


535 


rank and file, 116, 125 
INFECTIOUS DISEASES. 
Powers of supervisors as to, 240 


INFORMALITY. ; 
In judgment or decree, when it is 
not affected thereby, 637 
Indictments not affected by, when, 
714, 715, 716 
Action not to abate by reason of, etc., 
when, 600 


INFORMER. 
Entitled to forfeiture by person fail- 
ing to give a true list of money 
leaned, 165 
Name of, to be endorsed on, or writ- 
ten at foot of presentment or in- 
dictment, etc., or the whole fine 
will go to the state, although the 
law allow him a part ofit, ete., 228 
To have half the fine for violations 
of the dee? law, 432, 742 
To have half of fine for carrying con- 


cealed weapons, 692 
INHERITANCE. 
Estate of, not to be conveyed , with- 
out deed or will, 459 


Alienation of particular estate, on 
which remainder depends, or the 
union of such estate with the in- 
heritance,etc.,not affect remainder, 461 

Inheritance in trust estates, etc., 
when subject to curtesy and dower, 461 

INJUNCTIONS. 

When not to be awarded against ap- 
plicant for condemnation of lands, 264. 

May be awarded to prevent the sale 
of property conveyed to secure 
usurious debt, 

May be awarded to prevent sale of 
property of husband or parent, ex- | 
empt from distress or levy, 681 

Also to protect plaintiff in a suit for 
specific property against injury 
from sale, removal, or conceal- 
ment of the property, 631 

Suits to avoid fraudulent conveyances, ete. 

Creditor may prosecute such suit be- 
fore obtaining a judgment or de- 
cree for his claim, etc., 


538 


631 
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INJUNCTIONS.—Continued. 

Court or judge to be satisfied by afti- 
davit. of plaintiff's equity, before 
granting injunction, 

d may require reasonable notice 
to be given to adverse party, be- 


631 


fore granting it, 631 
Jurisdiction of bills of injunction. 
In what court, etc., 631 
May be granted to a judgment of a 
justice, ete., 631 
General jurisdiction of judges in awarding in- 
junctions. 


May be awarded by any judge in 
the state, etc., 631 

When it may be awarded by judge 
of the court of appeals, 631 

If granted to restrain removal of 
property out of state, bond may be 
required of person having proper- 
ty, etc., 

To what clerk injunction order of 
judge directed, 

Injunction bond, etc., 

Order of dissolution of injunction; 
damages thereon, ) 

May be dissolved by judge in vaca- 
tion, 742 


632 
632 


Reasonable notice to be given to 
adverse party, 742 
Dismission of injunction bill, 633 
INJURIES. 


Actions for, 545, 546 
INLAND BILLS OF EXCHANGE. 


When deemed negotiable, 5387 
Dishonor and protest of, 587 
Effect of protest as evidence, 587 
Damages on, in case of protest, 587 
Action on, etc., 87, 588 


INQUESTS. 
To be held by escheator, when, and 
for what purpose, 
Notice of-time and place of taking 


454 


to be given, etc., 454 

Proceedings in such case, etc., 454, 455 
On dead bodies. 

To þe taken by justice, when, 705 


Justice to issue his warrant for a 
jury, etc., 

What warrant to command; to 
whom directed, 

Witnesses to be summoned, ete., 

When any justice or constable of the 
county may act, ete., 

Duty of constable to whom warrant 
or subpeena delivered, 

Penalty on constable or juror for 


705 


705 
705 


705 


failure of duty, 705 
When additional jurors may be sum- 
moned, 
Oath ofjurors, 705 


. Witnesses may be compelled to at- 
tend and give evidence, 705 
To be sworn by justice, and their - 
evidence reduced to writing, ete., 705 
Duties of jury ; what to state in their 
inquest, 705, 706 
Form of inquest, 706 


INQUESTS.— Continued. 


INDEX. 


Duty of justice as to return of in- 
quest, evidence, etc., 

When he must require witnesses to 
give their recognizance to appear 
before circuit court, etc., 706 

Ifany person be charged with the 
murder, etc., of deceased, and be 
not in custody, justice to issue 
warrant for his arrest, 

If dead person be a stranger, justice 
to cause his body to be decently 
buried, 706 

Expenses of such burial, when to be 


706 


706 


paid by county, 706 
When to be paid out of the dead per- 
~ gon’s estate, 706 


INS 


And when out of state treasury, etc., 706 

Physicians may be summoned and 
required to attend, etc., 

Their costs how paid, etc., 

Penalty on justice for neglect of 


706 
706 


duty, 706 
Inquests, etc., may be held on Sun- 
day, ete., 706 
ANE PERSONS. 
The word “insane,” what it in- 
cludes, 93 


Hospital for, to remain at Weston, 417 
Board of directors a corporation; cor- 
porate name, AL 
Corporate powers of board, 417 
Board to cansist of seven members, 417 
To be arranged into two classes, etc., 417 
Terms of present board, when to 
expire, AL’ 
Directors to be appointed by gover- 
nor; vacancies to be filled by him, 
etc., 
Terms of office to be two years, 
Not more than two directors to be 
residents of Lewis county; not 
more than one of the others to be 
residents of any one county, al? 
Four to constitute a quorum, unless =~ 


417 
417 


otherwise provided, 417 
Present treasurer to remain in office, 

how long, 417 
Vacancy in such office, how filled, 417 
Bond of treasurer, ` 417 


Duties of treasurer; when to settle 


his accounts, 417 


_His drafts for money to be under 


order of board, a copy of which 
must accompany draft, 

No such draft to be allowed by audi- 
tor, till moneys of preceding year 


ALT 


accounted for, 417 
Annual report of board of directors ; 
what to contain, AL? 


President of board, when and how 
chosen ; president pro tem, 

Superintendent, (a physician), when 
and how appointed, 17,418 

His compensation, 

Board may appoint an executive 
committee, and officers, nurses, 
and attendants, and fix their com- 
pensation, 418 


417 
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-| INSANE PERSONS.—Continued. 


Examining board, of whom con- 
stituted, 

Their duties, 

Fiscal year of hospital, when to 
end, etc., 418 

~Board of directors must transmit to 
auditor the semi-annual accounts of 
the treasurer,also a copy ofhis offi- 
cial bond, as soon as executed, etc., 418 

How persons admitted into hospi- 
tal upon application, without com- 
mitment of justices, 

Arrest of lunatic. 

When justice to issue his warrant 
for, etc., i 418 

His duties in the examination of 
person charged with insanity, 418 

His ‘duties in case he decide such 
person to be a lunatic; when to 

N commit lunatic, 

Interrogatories to witnesses, and an- 
swers thereto must be in writing, 
ete., 

The same, together with a written 
statement of justice, to be trans- 
mitted with order of removal, ete., 419 

Duty of sheriff to ascertain by writ- 
ten inquiry whether there be a 
vacancy in hospital, etc., 

Patient to be kept in jail until va- 
cancy occurs, 419 

When officer to carry patient to hos- 
pital, 

Duty of examining board on the arri- 
val of patient at hospital, 

What is done with lunatic not re- 
ceived at hospital, 

Non-resident lunatic. 

Justice to commit non-resident luna- 
tic to jail, etc., 

Duty of circuit court or a board of 
directors to cause such lunatic to 
be returned to his friends, etc., 

When such lunatic to be received 
into hospital, 419 

Not to be admitted under contract, 
etc., exceptin case of vacancy not 
being applied for on behalf of res- 


418 
418 


418 


419 


419 
419 


419 


ident lunatic, 419 
When he may be discharged, etc., 419 
How and when insane persons in 

the naval service of the United 

States may be admitted into hos- 

pital, 420 

Idiots. 
Not to be admitted into hospital ; to 

be returned to proper county, 420 
Costs of such removal, how paid, 420 

Persons charged with crime. 
When to be confined in hospital, 420 


Sheriff to ascertain, at once, if there 
~ bea vacancy for such person; in 
the mean time must be kept in jail, 420 


418 | When lunatic may be discharged from hospita: 


or jail. 
Power of court or board to deliver 
lunatic, not charged with crime, 
etc., to his friends, ete., ` 420 
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Bond and security in such case re- 
quired, 420, 419 

When bond may be dispensed with, 420 

Duty of sheriff in case lunatic is 
delivered to him by any person 
giving such bond, 0 

Arrest of escaped tunatie. 

Warrant for, by whom issued; 
where it may be executed, and by 
whom, 421 

Person charged with crime restored to sanity. 

Board of directors to give notice in 
such case to clerk of court, etc. ; 
and deliver him, etc., 


Discharge of person restored to sanity. 

Duty of court or board in such case, 421 

Of what county lunatic in hospital 
deemed an inhabitant, 421 


How expenses of lunatic are paid. 

When paid out of treasury of hos- 
pital, and when out of state 
treasury, 

Certificate of estate of lunatic, and 
of husband or parent of, when 
and where sent, etc., 

Jailor to certify to circuit court the 
fact of confinement of lunatic in 
his jail, 42i 

Court to cause such person to be ex- 
amined, and how, 

To make provision for his care and 
maintenance, etc., 

When court to contract with some 
fit person for maintenance, etc., of 
lunatic, 21, 422 

Expense of such maintenance, how 
paid, 421, 422 


Allowances to officers, ete., having the care of 
lunatics. 
-For officer and guards in carrying 
lunatic to and from hospital, 

Number of guards allowed, 

Officer not allowed pay for himself 
or guards unless he previously as- 
certains that there is a vacancy, 
etc., 433 

Allowance to jailor to be fixed by 
the court, ete., 

Not more than $30.00 a year allowed 


421 


421 


421 


421 


423 
422 


for clothing, 422 
What certificate of allowance to 
jailor must show, 422 


Allowance to attendants, nurses, and 
physicians, when to be appor- 
tioned, and how, 

Committee of lunatic, his powers 
and duties, A422, 423 

When and how real estate of insane 
person may be sold, 423, 424 

When, and to, and by whom, ex- 
penses of lunatics to'be paid, A34 

When, and by whom, claims for ex- 
penses may þe released or recov- 


ered, AQ4, 425 
General provisions. 
Director not to be interested in con- 
tract, etc., 435 
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INSANE PERSONS—Continued. 
Penalties on officers for offenses un- 


der chapter fifty-eight, 425 
Word “lunatic” defined, 425 
Expenses of examination and com- 

mitment of lunatics, how paid, 425 


INSOLVENTS. 
A statement of the proceeds of an 
insolvent’s estate surrendered for 
a fine to be certified by clerk of 
circuit court to audjtor, 
What such statement to show, 


INSTALLMENTS. 
Actions on bonds payable by install- 
ments; proceedings in, 627, 628 


INSTRUCTIONS TO JURY. 
May be asked for by defendant to 
disregard faulty count, etc., 627, 721 
INSULTING WORDS. 
Action for, may be brought, etc., 
No demurrer to preclude a jury 
from passing thereon, 
Defendant may justify in such 
action, 
What evidence he may give in miti- 
gation of damages in such action, 625 


INSURANCE COMPANIES. 

What deemed a domestic and what 
a foreign company, 

Certificate required in order to take 
risks by foreign company, 

What statement to be filed with 
auditor by such company before 
obtaining such certificate, 214, 215 

Capital required of foreign company 
before doing business in this state, ‘215 

Of what to consist and how if must 
be invested, 215 

How much of such capital must be 
in cash, etc., 

What sum to be deposited by such 
company, and with whom; ‘how 
long to remain, 215 

Coupons may be withdrawn, ete., 215 

Certificate to be issued by auditor, 

r étc., 215 

When and how certificate renewed, 215 


225 
RR 


545 


625 


214 
214 


Certificate to be published, etc., 4 215 
Where to be filed, | 215 
What cèrtificate must recite, 215 


Fees of auditor for examination and 
certificate, 

Written and printed copies of papers, 
etc., as evidence, 

Assessment of property of domes- 
tic company, etc., 

Returns of foreign companies; when 
and how made, and to whom, 

What returns must show, 

When returns to be made, and what 
to include, etc., 216 

Duties of auditor and assessor, 216, 217 

Tax to be paid by foreign company, 217 

Penalty for failure to make return or 

217 


pay tax, 
Service of process and notices on, 217 
217 


215 


216 


Attorney to accept service, etc., how 
appointed, 


INDEX. 


«INSURANCE COMPANTES— Continued. , 
Effect of such service on him, 
When, only, such power to be re- 


voked, etc.; new appointment, 
ete., 

Copy ‘of such power of attorney, as 
evidence, 


Fee of auditor for such copy, 

Penalty on company or its agents 
for doing business in this state 
without complying with 15th and 
16th sections, etc., 

But contract not invalid, 

Incorporation ot company, 


` 918 


218 
218 


38, 405, 406, 407 


INSURED BUILDINGS, ETO. 
Burning of, how punished, 
Destroying any vessel with intent to 

injure insurer, etc., 


INSURRECTION. 
Upholding, etc., may be declared by 
law a misdemeanor, etc., 
Governor may call out militia to 


682 
684 


21, 677 


suppress, 28, 94 


Governor may apprehend, or compel 
to leave the state, persons who in 
time of insurrection willfully give 
aid, etc., to insurgents, 

Punishment for, 


INTENT TO INJURE. - 
What a sufficient indictment in a 
case where an intent to injure is 


: 677 


necessary to constitute an offense, 714 


p 


INTEREST. ' 
Whén guardian may be charged 
with compound interest, 
When he may demand and collect 
compound interest, 
From what time guardian to be 


494 


charged with interest, 494 
Legal rate of interest. 
To continue at six per cent, 538 


All contracts for more than six per 
cent void as to interest above 
that rate, but no further, 

Plea of usury, and replication 
thereto, 

Evidence on such issue, 


533 


533 
538 


Relief of borrower by bill of dis- 
533 


covery, etc., 

What lender to recover in such case, 
ete., 

When sale of property may be en- 


joined, etc., D83 
In what cases, and for whatiperiods, 
interest not recoverable, 5338, 534 


Debtor may tender principal and 


interest recoverable, etc., 584 
If such tender be retused n costs to 
be recovered in sult on Such de- 
~ mand, etc., 584 
But defendant may. recover costs,’ 
etc., from plaintiff, when, 584 
Judg ment for such costs, ete., 584 
INTERLOCUTORY DEOREES. 
639 


Appeals from, 
107 
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INTERNAL IMPROVEMENTS. 

Company to construct a work of in- 
ternal improvement may be incor- 
porated, and how, etc., 

Notice of intention to apply for the 
passage of such act must be 
given, etc., 38, 87, 88 

Property of companies formed for, 
etc., how listed for taxation, 

Railroad companies, how assessed 


38 


166 


for taxation, 168, 171 
How counties may subscribe to 
works of, etc., 239 


Rights, powers and privileges of internal im- 
provement company. 


May lay out a“town, ètc., at or near 
their works, 

May enter upon land for the purpose 
of surveying, etc., doing no injury 
to owner, etc., 

But must not throw open fences, etc., 
or construct works through lands, 
etc., without owner’s consent, etc., 389 

How near dwelling house company 
may construct their works, etc., 

389 747 

Section 5 of chapter 52 amended, 747 

How much land company may ac- 
quire, 889, 390 

Pr oceedings to take land without 
owner’s consent, 

Company to provide wagon ways, 

And not to occupy streets in a town 
without its consent, etc., 

How one work may be crossed by, 
altered to suit, or connected with 
another, 890, 391 

How company may take materials 
from land, 8391, 892 


INTERPLEADER. 

In cases of attachment, 

Proceedings when defendant dis- 
claims any interest in the subject 
matter of the action, etc., 566, 567 

How, and when right of third party 
barred in case of his failure to ap- 
pear, etc., 

How his claim is to be tried in case 
he appears, ete., 

How right of third party tried to 
property distrained or levied on, 
ete., 

Power of court, or judge, in such 
cases, 

When to act on application of offi: 
cer, Cte., 

When, on application of claimant of 
property, ete., 

When, on application of party issu- 
ing process, 

Who to be convened before court | 
on such cases, 

When court may order sale of 
property before the right, etc., is 
determined, 5 

What rules, orders, judgments, ete., 
may be made, etc., in such pro- 
ceedings, 


889 


390 
390 


390 


561 


567 
567 


567 


587 


567 


567 


ete., 
INTERPRETERS. 
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Indemnifying bond, when and how 
required by officer, etc., 567 
Bond, by whom given, to whom pay- 
able , penalty and condition ofjete., 
567, 568 
If bond be not given, ete., officer may 
refuse to levy, etc., 568 
If given where to be returned, etc.; 


effect of giving it, 568 
When and how sale of property sus- 
pended ; suit on bond, etc., 568 


Undertaking for return ‘of property, 


What done when property‘sells BE 
more than suficient to pay claim, 
68, 569 


May be sworn when necessary, 621 


INTERROGATORIES. 


Examination of person on, in jus- 
tice’s court, as to Money or prop- 
erty of judgment debtor in his 
hands, 361, 862 

Examination of garnishee on, in jus- 
tice’s court, 379 

May be filed to compel the discove- 
ry of the estate of a defendant in 
custody, etc., 

Proceedings in such cases, 

May also be filed to compel the dis- 
covery of estate upon which a 
fiert facias is a lien, 672 

Proceedings in such case, 672, 673 

Defendant may be brought in on 
orgs to answer, after bill in chan- 


566 
566 


taken for confessed, 606 
INTESTATES ESTATES. 

How to descend, 488, 484 

Distribution of personal estate, 485 


Advancements to be brought into 
hotchpot, 486 

Administration of, jurisdiction to 
grant, etc., 501 

Who to be appointed, and in what 
order, 501, 502 

Bond to be given, and oath to be ta- 
ken before administration granted, 


ete., 502 


INTESTATES’ ESTATES.—Continued. 


Dues of persona! representative as 


503, 504, 505 
Real estate of person dying intestate, 
506 


liable for his debts, 
Proceedings to enforce such liability, 


J. 


JACKS. 


Number and value of, to be entered 


in property book for taxation, 171 


JAILS AND JAILORS. 


Supervisors must provide and keep 
in repaira good and sufficient jail, see 
With what to be supplied, 


How to be constructed, 535 
Convicts, how to be kept, 200 
Annual allowance of jailor, 248, 745 
Sheriff to be jailor, 257 
Regulations for the health and com- 

fort of prisoners in jail, 257 
Annual inspection of jails, 257, 258 
Oath and duties of inspectors, 257, 258 


Report of inspectors; when it may 


be recommitted, 258 


6, 507 
INTIMIDATION. l 
At elections, how punished, 66 
Attempt to intimidate registrar, 
board of registration, etc., punish- 
ment for, 55 
Attempt to intimidate a judge, juror, 
witness, or an officer of a court, 
how punished, 691 
INTOXICATING LIQUORS. 
Places where sold to be closed on 
z election day, and day before, 67 
Not to be sold on either of said 
days, 67 
License fòr sale of, required, 202 
Penalty for selling without license, 203 
License how obtained; bond requir- 
ed, etc., 204, 205 
Tax to be paid, 211, 212 
INVASION. 7 
Each state to be protected against, 
by the United States, 
Attempts to uphold, etc., armed in- 
vasion of the state, how punished, 
Duty of governor in relation to, etc., 
a ) 
INVENTORY. "4 
Of estate, to be made out and return- 
ed by fiduciary, 508, 509 - 
Penalty for failure, 509 
Appraisement considered an inven- 
tory when properly made out and 
signed by personal representative, 509 
INVOLUNTARY MANSLAUGHTER. 
A misdemeanor, 678 
ISSUE. 
When to be tried, 606- 
Power of circuit court to direct an 
issue to be tried in a chancery case, 626 
Misjoining of issue, when not error, 637 
JAILS AND JAILORS.—Continued. 
Proceedings on report against jailor 
or supervisors, 258 
Fines in such proceedings, 208 
Duty of prosecuting attorney in such 
cases, 208 
Jailor to attend sessions of court, 258 
Whom the jailor is to receive im his 
jail, 208 
What jail may be used by the su- 
preme court of appeals, 258 
United States prisoners to be receiv- 
ed in jails, 258 
Where persons arrested under civil 
process to be confined, 2 
By whom fees of jailor in such cases 
to be paid, 208 
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JAILS AND JAILORS.—Continued. 


Liability of jailor in such cases, 258 
If no sufficient jail, prisoners may be 
confined in a different county, 258, 259 
Proceedings in such cases, 258, 259 
When person may be sent to jail of 
another county by twojustices, 259 
Duty of jailor to whom prisoner so 
committed, 
How and by whom jailor to be paid 
for support of prisoners confined 


under civil process, 259 
Payment to be made at the end of 
every thirty days, 209 


Remedy of jailor if payment not so 
made, 259 
What to be endorsed on execution, 259 
When jailor may discharge prisoner, 259 
Jailor may demand bond in advance 
for payment Of jail tees, and refuse 
to receive prisoner if bond not 
given, 209 
Remedy of creditor for jail fees paid, 259 
How prisoners turned over by jailor 
to his successor, 59, 260 
To receive into his jail fraudulent 
debtor committed by a justice, 868, 369 
What a sufficient commitment in 
such cases, ° 369 
How long prisoner to remain in cus- 
tody, etc., and when to be dis- 
charged by jailor, 870 
Party at whose instance prisoner 
committed,to pay fees ofjailor,etc., 370 
If not paid after notice, etec., jailor 
may discharge prisoner, 370 
To receive into his jail persons com- 
mitted by justices for contempt, 376 
Fees of jailor, in what cases to be in- 
cluded in costs, 376 
Jail to be place of imprisonment un- 
less otherwise provided,  _ 888, 384 
Allowance to jailor for keeping luna- 
tics; what certificate for, must 
show, 
Jailor’s fees in both civil and crimi- 
nal cases, : 661 
When to be paid by the state and 
when by the county, 661 


JANITOR. 


When and how elected'and for-what 
term, 


His duties, 86 

‘Vacancy in office of, how filled, 86 

His compensation, 83 
JEOFAILS. 


No action to abate for want of form 
if declaration good in substance, 600 
‘What imperfection not regarded on 


‘demurrer, 603 
Amendment of pleadings before or 
at the trial, etc., 601, 626 


For what errors judgment or decree 
not to be stayed or reversed, 6387, 715 
Confession of judgment equal toa 
release of errors in the proceed- 


ings, 637 
Clericalerrors, or errors in fact, how 
amended, n 637 
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JEOFAILS.—Continued. 


What errors may be corrected on 
motion, etc., 637, 688 

No appeal allowed for such error 
until after such motion is made 
and overruled, etc., 638 


JOINDER IN DEMURRER. 


When plaintiff may proceed with- 
out, 602, 603 


JOINT JUDGMENTS. 


Execution on, may issue against all 
the defendants, 668 


JOINT OBLIGATIONS. 


Representative of a joint obligor, 
etc., may be charged as if the obli- 
gation were several as well as 

-joint, 5388 

Joint assignors may be sued jointly, 588 


JOINT STOCK COMPANIES. 


Definitions. 

Of words “joint stock company,” 394 
Of the word “ by-law,” 394 
Incorporation of, unaer special char- 

ters by legislature, 88, 394 
Restriction upon the powers of the 

legislature as to, 88, 394 
Former charters not acted upon, 

when to be-deemed extinct, 394 
Within what time company must 

organize after the granting of its 

charter, 894, 895 
Dissolution of company by suspen- 

sion of its business for two years 


continuously, 895 
Rightof legislature to alter or repeal 
charters reserved, 395 


What companies are subject to chap- 
ter 53, 


Corporate name, and the manner in which tt 


may be changed. 

No company to adopt the name used 

by another, 895 
Name of company, how changed, 

etc., 895, 896 
Notice of such change of name to 

be published, and how, ; 396 
What sections of chapter 54 to be 

applicable to such change of 


name, — 396, 409 
Previous rights, liabilities, etc., not 
affected by change of name, 896 


Of the capital stock. 
To be divided into shares of same 


amount, 396 
Preferred stock, when and how 
issued, 396 


Conditions may be imposed in rela- 
tion to such stock; provisions in 


relation thereto, 396 
There must be at least five stock- 
holders, 396 


When corporation to be dissolved in 
case there be less than five stock- 
holders, ~ 896 

Corporation ,may acquire shares of 
its own stock, and sell or extin- 
guish same, 396 
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JOINT STOCK COMPANTES—Coni’d. JOINT STOCK COMPANTES—Cont’d. 


If extinguished, to operate as a re- 


duction of the capital stock, 396 
No vote to be given on stock owned 
by corporation, 396 


Person in whose name shares of 
stock stand on books of company 
to be deemed the owner thereof, 396 
Shares of stock to be deemed per- 
sonal estate, and pass to personal 
representative, etc., 396 
Transfer of stock. 
Transfer book to be kept, and what 
to contain, 896 
Transfer not to be made without 
consent of board of directors, 
when, ete., 


Subscriptions to capital stock, ete. 
How made, 897, 409 
Stock not to be sold at less than par 
to increase capital, etc., 897 
Ten per cent to be paid at the time 
of subscription, etc., 897 
Stock not considered as taken until 
first installment paid thereon, 397 
If a greater amount be subscribed 
than the maximum capital stock, 
how reduction to be made, etc., 3897 
How corporations may recover sub- 
scriptions, etc., to” capital stock, 
etc., 3 
When and how shares of stock may 
be sold to pay installments thereof, 
etc., ¢ 
When corporation may recover 
amount unpaid after sale, and how, 898 


Of security for unpaid instalments of stock. 


How and when corporations may 
require security of stockholder 


for payment of stock, 398 
Such security, how given, etc., 898 
When and how other security may 

be required, ete., 398 


If stockholders fail to give security 
as required, company may enforce 
payment, and how, 898 
Proceedings in case security fail to 
pay, etc., 
; Certificates of stock. 
How, and when issued, and what to 


show, 399 
How transters of stock made in such 
case, ete., 399 


When and how title of stockholder 
transferred to a purchaser thereof, 
ete., 399 

Lost certificate of stock; when and 
how new certificate issued, etc., 899 


Dividends on stock. 
When and how declared, etc., 399 
Dividend may be applied to pay- 
ment of debtof stockholder, when, 899 
Liability of stockholders in case of 
capital stock being diminished by 
the declaration of dividends, ete., 
899, 400 
Of the meetings of the stockholders. 
Annual meeting, when held, 400 


A 


General meetings may be called, etc., 400 

Notice of annual and general meet- 
ings, when and how published, 
etc., : : 

Number of stockholders necessary to 
constitute meeting may be pre- 


scribed by by-laws, 400 
If no such by-law, a majority of 
stock necessary, etc., 400 


Minority may adjourn from time to 
time till a majority be present, etc., 400 

Meetings may adjourn from time to 
time till business completed, 400 

List of stockholders, etc., to be hung 


up at place of meeting for one 


month before meeting, etc., 400 
Failure, etc., not to affect the validity 
of the meeting, 400 


Vote of stock, when and how given, 400 
Officers and directors not to vote as 
proxies of stockholders, etc., 400 
Annual report of directors to stock- 
holders, and what to show, 400, 401 
Property, books, etc., open to inspec- 


tion, ete., 401 
Meetings of stockholders, where to 
be held, etc., 401 


Of the board of directors and president. 


Number of directors, their powers, 
duties and qualifications; and the 


election thereof, 401 
Vacancies, how filled, etc., 401 
Quorum, how constituted, ete., 401 
When general meeting may be called 

to elect new directors, etc., 401 
President, how chosen, ete., AQT 


Meetings of the board, 401, 402 
Board to keep a record of their pro- 


ceedings, etc., 402 
No member to vote on a question in 

which he is interested, ete., 402 
When names of those voting, etc., to 

be recorded, 402 
Board to appoint officers and agents, 

etc., i 402 « 
And fixitheir compensation, 402 
Term of office of persons appointed, 

etc., 402 


May be required to give bond, etc., 402 
President and directors not entitled 
to compensation unless allowed by 
stockholders, 402 
Board to cause books of accounts to 
be kept, and when to be settled 
and balanced, 402 
Board subject to by-laws, etc., 
adoptzd by stockholders in gen- 
eral meeting, 402 


Of ihe voluntary dissolution of a corporation. 


When and how corporation may dis- 
solve, etc., 402, 408 
How and when corporation may be 
dissolved by a court of equity, 403 
Jurisdiction of courts of equity re- 
specting corporations, ete., 403 
Effect of dissolution or expiration of 
corporation, 03, 404 
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JOINT STOCK COMPANTHS—Cont’d. 
~ Property of corporation in such case 
liable for its debts, 403 
Surplus to be distributed among 
stockholders, 403 
Suits, etc., in such cases, 408, 404 
Books, etc., of corporation may be 
examined by direction of the leg- 
islature, etc., : 404 
Or report may be required ,by legis- 
lature, etc., 404 
Service of process and notices on 
corporation, how made, 
How much land certain corpora- 
tions may hold, 


Of the incorporation of joint stock companies, 
without special charter. 
Such companies subject to 52d and 
58d chapters so far as applicable, 405 
For what purposes such companies 
may be formed, 405, 406 
What companies cannot be incor- 
porated without special charters, 


Of the capitat stock. 

How divided into shares ;*amount 

thereof, 406 
The mode of incorporation, and its duration. 

What number of persons may be in- 
corporated by agreement, and 
how, x 

Form of agreement, 

Corporator must, in good faith, pay 
ten per cent of par value of stock 
subscribed for by him, etc., 406 

Agreement must be acknowledged, 
etc., 406, 407 

Affidavit required in such cases, 407 

Form of certificate of incorporation, 407 

Effect of certificate, etc., as evi- 
dence, etc., 407 

Duration ot incorporation, etc., 407 

Ezisting corporation may accept the 
provisions of chapter 54, 407, 408 

Certificate in such case; effect of, as 
evidence, 408 

Corporation may change the par 
value of its stock, when and how, 408 

Directors, etc., to continue in office 
in case a new certificate be issued, 
etc., for what time; > i 


First meeting of stockholders. 
Time and place of, when and Dy 
whom appointed; notice thereof, 
408, 409 


Sale of additional stock before organization. 
“When and how additional shares of 

stock may be sold before organi- | 

zation of board of directors, etc., 409 


Record, publication and official copies of certi- 
ficates of incorporation. 
Secretary of the state to preserve in 
his office agreements, resolutions, 
etc., 
Forfeiture for neglect in such case, 409 
He must deliver to clerk of house of 
delegates accurate copies of certi- 
ficates of incorporation, etc., when, 409 


w$ 
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406 
406 
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i 


404| 


859 


JOINT STOCK COMPANIES—Contd. 
Clerk to cause same to be printed 


and bound with acts, etc., 409 
Penalty on secretary or clerk for 

failure, 409 
Fee of secretary of the state for cer- 

tificate, es 409 
Fee for copy, etc., and by whom to 

be paid, 409 
Effect of copy of certificate as evi- 

dence, 409 
Certificate, or copy, to be delivered 

to, and recorded by recorder, 

when, 409 
Penalty for failure, etc, 409 


Companies may increase or reduce 
capital stock, when and how, 409, 410 
Notice in such case required, 4 
Such increase or reduction to be cer- 
tified to secretary of the state, 
when and how, 410 
. Duty of secretary of the state there- 


on, etc., 410 
Effect of his certificate in such case 
as evidence, 410 


When and how meetings of stock- 
holders may be held out of this 
state, etc., l 

Corporation must appoint an agent 
to accept service of process, etc., 
when and how, 410 

Such agent must also return proper- 
ty of corporation to assessor, 410, 161 

Power of attorney in such case, 
where filed and recorded, etc., 

Forfeiture in such case for failure, 

When for such failure, corporation 
deemed a non-resident; attach- 
ment of its property, 

Homestead and building associations. 

For what purpose may be formed, 
and to what laws subject, 

Such corporation cannot use its 
funds for any other purpose, etc., 411 

Forfeiture for violation in this re- 

. spect, Ali 

Powers of such corporation, etc., Ail 


‘Poe of stockholders in such 
‘poration, Aji 


Constitution for such corporation 
must be adopted, and what to con- 
tain, 

Foreign corporations. 
Rights, powers and privileges of, in 
Š this state, 
JOINT TENANTS, 

Estate of a joint tenant passes in the 
same manner as that of a tenant 
in common, etc., 462 

Provision in case of a conveyance or 
devise to husband and wile, 

Exception as to estates held by joint 
tenants as executors or trustees, 

And as to estate conveyed or devised 
to persons in their own right 
when it appears by the instrument 
that the part of one dying is to go 
to the others, 462 

Also as to joint judgments, etc., 462 


410 


410 
410 


410 
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How compelled to make partition, 486 


What they must prove in action of 

ejectment against cotenants, 
. Liable for waste, 

May maintain action of account 

against cotenants, 
JOINTURE. 

In bar of dower, ete., 

When widow may waive jointure, 
and demand dower, 

If widow lawfully deprived of, she 
may have dower assigned to the 
value of jointure, etc., 


JOURNALS. . 

To be kept by each branch of legis- 
lature, 

On the passage of every bill the yeas 
and nays to be taken and entered 
on, 

To be in custody of clerk of each 
branch, 

Copies of, as evidence, 88, 

Duty of such clerks to prepare 
index to journals, 

Printing of, etc., superintended by 
clerks, 


520 
525 


541 
448 


444 


8 
615 


102 


Number of copies to be printed; ia 


how disposed of, 


JUDGE ADVOCATE. ~ 
When and how appointed, 
His powers and duties, 
His compensation, etc., 
How bill for his services made out 
and certified, 
JUDGES. A oe 
Of each state bound by constitution 
of the United States and the laws 
made in pursuance thereof, etc., 
Of circuit courts, how and when 
elected, 


146, 


their respective circuits alternate- 
ly, and a judge of one circuit to 
hold a court in another, 

Their term of office and residence, 

Of the supreme court of appeals, 
how and when elected, and for 
what term, 

Provision where judge of such court 
is so situated as to render it im- 
proper for him to aid in the trial 
of any case, 

Judges to be commissioned by the 
governor, 

Their salaries, 

Not to hold any other office, etc., 

How removed from office, 

Power of judges of supreme court 
of appeals to appoint officers in 
vacation, 

Result of election of, in each county, 


how ascertained and certified, 60, 61 


“Certificates to whom sent, and how, 
Vacancy in office, how filled, 


Contested election of. 
Notice of contest, when and how 
given, 


30, 44 


31, 576 


146 
147 
148 


149 


14 


0, 44 
May be required io hold courts in 


30 
30 


62 
63 


69 
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JUDGES—Continued. 


Return notice, when to be given, 69 
When parties to finish taking depo- 
sitions, 69 
Depositions to whom transmitted, 
and how disposed of, 69 
Special court to decide contest, how 
constituted, 69 
Their duties, and compensation, 69, 70 
Oaths of office of judges, 76, 77 


By whom administered, 77 


Penalty for acting without, 77 

Certificates of having taken oaths, 
where filed and recorded, 77, 78 

To be furnished with a copy of ses- 
sion acts, 

Also with a copy of each volume of 
reports of court of appeals, 101 

Allowed the use of state library, 100 


In what county action may be 
brought in a case where a circuit 


der the removal of cause from one 
May also direct an account to be 
613 
signature, 
May dissolve injunctions in vacation, 742 
742 
to clerk, 742 
etc., 708 


judge is interested, 594 
county to another, when and how, 
taken in vacation, 
615 
General jurisdiction of, to award in- 
Notice in such case required, ` 
May issue process for the arrest of a 
Bail. 


Of circuit court, may in vacation or- 
612, 618 

Judicial notice to be taken of his 
junctions, 631 

Order of dissolution to be directed 

person charged with an offense, 
Power of judge to admit to, 709 


JUDGMENTS AND DECREES. 


Of other states, limitation of action 
on, 

Recovery of land by, copy of judg- 
ment or decree to be transmitted 
by clerk to recorder, 

To be recorded by recorder in deed 
book, ete., 585 

Such record to be indexed and how, 585 

Effect of such record to convey legal 


549 


585 


title, 585, 586 
By confession in clerk’s office, 605 
When to be entered at rules, 605, 606 


How set aside, and when it becomes 
nal, 606 
If defendant has not appeared, plain- 
tiff must file affidavit or prove his. 
case, in order to entry of judg- 
ment, 606 
If a party die, or becomes convict 
of felony, or insane, or the powers 
of a personal representative or a 
committee shall cease after ver- 
dict, judgment may be entered as 
if such fact had not occurred, 
To be entered in all cases of contract 
for aggregate of principal and in- 


terest, 606, 627 
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JUDGMENTS AND DECREES.—Cont’d. | JUDICIARY.—Continueu. 


Judgment upon an inquiry of dama- 

ges, 626 
When judgment may be given by 

court without impaneling a jury, 626 
On annuity bond, or bond payable 

by installments, etc., proceedings 


after, 627 
To bear interest from date, etc., 628 
When plaintiff may have judgment 

against part of defendants, 628 
How entered against personal repre- 

sentative, or committee, etc., 628 


When judgment for costs to be en- 

tered in such case, to be paid out 

of the estate of personal represen- 

tative or committee, 628 
Decrees for selling property and col- 

lecting proceeds; terms of sale to 

be fixed, etc., 629 
Commissioner may be appointed to 

make sale, 
Not to receive money till he gives 

bond, ete., 629 
Where sale to be made by sheriff, 

etc., 3 
Compensation of commissioner or 

officer for making sale, ete., 629 
Decree, etc., for execution of deed, 

etc., 629 
Right of infant to appear and show 

cause against, 680 
Sale of property under, not affected 

if judgment or decree be set aside, 680 
Clerical errors or errors in fact, how ~ 

corrected, 637 
Confession of, equal to arelease of 

errors, etc., 637 
For what errors judgment or decree 

not to be stayed or reversed, 637 
In what cases may be amended on 

motion, 637, 638 
No appeal allowed in such case till 

motion made and denied, 638 
Appeals from, in what cases allowed, 639 
Damages on affirmance of, on appeal, 

for specific personal property, or 

on dissolution of injunction to such 


judgment, 643 
What decrees and orders have the 
effect of a judgment, etc., 665 


Who are deemed judgment creditors, 665 

Docketing judgments, etc.; lien from 
what time, “665, 666 

Lien of judgments on real estate; 


how enforced, 666 
Priority of Jien, as between alienees, - 
ete., 666 


When judgments satisfied ratably, 666 
Limitation, of proceedings to enforce 


judgments, 666, 667 
What execution may issue on, 668 
For a fine, when it may be rendered 

by default, ete., 716 

JUDICIARY. 
Of ithe, United; States. 
Judicial power, where vested, 12 
To what cases it extends, 12, 16 


Trial of crimes, etc., to be by jury; 
exception, 


Full faith and credit to be given in 
each state to the judicial proceed- 
ings of the others, 13 

Congress may prescribe the manner 
in which such proceedings are to. 
þe proved, etc., 13 


Of this state. 

Judicial department to be kept sepa- 
rate and distinct from legislative 
and executive, 20 

Judicial power, where vested, 29, 30 

Election, qualification, terms of offi- 
ice, and compensation of judges, 30, 31 

Jurisdiction of circuit courts, 30, 31, he 

6 


Of court of appeals. 30,581, 575, 576 


JUDICIAL PROCEEDINGS. 


Of bonds taken in, X 79 
Full faith and credit to be given to, 
of other states, 


J URIES. 


Trial by, secured, 12, 16, 21 
Trial by, in justice’s court, and pro- 
ceedings in, 304, 855, 356 


Who liable to serve on, 579 
Who exempt from serving on, 579, 111, 
112, 354, 355 


How organized and summoned. 

Board of supervisors at stated meet- 
ing in January, in each year, to 
prepare a list of qualified persons, 
to serve on juries for the year, 579 

List to include at least twenty per- 
sons for every thousand inbabi- 
tants in the county, 579 

But not to include less than fifty 
persons, 579 

List to be deliyered to clerk of cir- 
cuit court, 579 

To be kept by him, subject only to 
the inspection of the court, or re- 
corder, etc., 579 

Court may strike from list, the name 
of any person who has been con- 
victed of any scandalous offense, or 
been guilty of gross immorality, 579 

Board must at the same meeting, 
cause all the names upon the list 
to be fairly written, each on a sep- 
arate piece of paper or ballot, 579 

Ballots to be folded or frolled fup, 
so as to resemble each other, and 
so that the name written thereon  . 
is not visible, 579, 580 

And to be deposited in a secure box 
prepared for the purpose, 580 

Box to be delivered to, and safely 
kept by clerk of circuit court, 580 

On whose order, only, to be opened, 580 

How drawn. 

AJl juries required for trial of causes, 
felony? included, to be’selected by 
drawing ballots from the box de- 
livered to clerk, - §80 

Persons whose names are written on 
the ballots so drawn, to be return- 
ed to serve as jurors, 580 

Grand jurors, how to be summoned, 

80, ‘711 
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Venire facias. 

When to be issued by clerk, for what 
number of jurors; court may pre- 
scribe number, 

What writ to require, 


Summons to recorder. 

At time of issuing writ, clerk must 
issue a summons requiring the re- 
corder to attend at clerk’s office 
on a day named, for the purpose of 
drawing ballots for jurors, 

The day, named not to be less than 
twenty days before the term of the 
court at which jurors are toattend, 580 

If the clerk be also recorder, the sum- 
mons shall require a justice to at- 
tend for such purpose, 

Writ and summons to be delivered 
to the sheriff or other officer to 
serve, 

Duty of such officer to serve sum- 
mons on recorder or justice, 

Recorder or justice so summoned, to 
attend on the day required, and in 
presence of the clerk, cause the 
proper number of jurors to be 
drawn from the box, and a list 
thereof to be delivered to the off- 
cer serving the summons, 

If recorder or justice fail to attend, 
clerk to perform the duties requir- 
ed, 

Duty of officer recciving list of ju- 
rors, 580 

Execution and return of writ of 
venire facias, 580 

Proceedings of recorder, justice, or 
clerk, in drawing ballots, 580, 581 

What done if name of person drawn 
who ig exempted by law, or is una- 
ble to attend, etc., 

Endorsement on ballot containing 
the name of the person drawn, 
and returned to serve, 

Person drawn as aforesaid, and who 
has actually served in pursuance 
thereof, notto be drawn again the 
same year, unless all the names in 
the jury box have been drawn to 
serve, 

But court may issue writs of venire 
facias in term time for additional 
jurors, or may require sheriff to 
summon others without such writ, 
etc., 

_ Penalty on juror failing to attend, 

Power of courts to discharge jurors, 
ete., 5 


580 
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580 


580 
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580 


581 


581 


581 


581 
581 


Qualification and disqualification of jurors. 


Court, on motion of either party, 
must examine on oath any person 
called as a juror, as to his qualifi- 


cations as such, 581 
What disqualifies a juror to sit, 581 
Party objecting may introduce evi- 

dence to sustain his objections, 581 


When objections are to be sustained, 
and another juror called, 581 
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Peremptory challenges. 


Plaintiff. and defendant may each 
challenge two jurors perempto- 
rily, 356, 581 

Exception to juror, when to be taken. 

What exceptions not allowed, after 
juror sworn, unless by leave ‘of the 
court, 

No irregularity i in writ of venire fa- 
cias, or in drawing, summoning, 
or impaneling of juror, sufficient 
to set aside verdict, unless party 
was injured thereby, ox unless ob- 
jection was made before jury 
Sworn, 581, 

Officer fined for neglect of duty. 

Penalty on any officer for neglect in 
relation to drawing and summon- 
ing jurors, - 

Special juries. 

Court may allow a special jury in 
any case, 82, 740 

How such jury formed, summoned, 
etc., 582, 740 

How names are to be stricken from 
panel, etc., 582, 740 

Section 21 of chapter 116 amended, '740 


Pay of jurors. 

Person serving as a grand juror to 
receive one dollar and fif ty cents 
cents per day, and five cents per 
mile, for cach mile necessarily 
traveled in going to court and re- 
turning ; how paid, 

But not to receive pay for more than 
two days at any one term of court, 

A person summoned by virtue of a 
writ of venire facias, and actually 
attending court, to receive one 
dollar and fifty cents per day, for 
each day he so attends, whether 
he serves or not, 582, 740 

Also mileage the same as a grand 
juror, 582, 740 

To be paid out of county treasury, 

82, 740 

Except that for any day ajuror shall 
þe sworn to serve on a case of fel- 
ony he shall receive two dollars, 
to be paid out of the state treasury, 

582, 740 

Jury fee to be taxed in costs, in 
what cases, and how much, 740, ‘741 

When such fee is collected, to be 
paid into county treasury, (41 

Clerk to certify to board of supervi- 
“gors a list of all cases in which a 
jury fee has been taxed, payable 
into county treasury, etc., TAL 

Section 28 of chapter 116 amended, 

40, 741 

No juror who shall depart without 
leave of the court, or who being 
summoned as a witness for the 
state, shall charge for his attend- 
ance as such, shall receive pay as 
a juror, 


581 


582 


582 


582 
582 


583 
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Clerk to entér in minutes of court, 

- the sum to which each juror is en- 
titled, ete., 

And to certify to auditor all orders 
for the payment of jurors out of 
the treasury, when, 

Also to deliver to each juror a cer- 
tified copy of the order for his al- 
lowance, when, 583 

Sheriff to pay the same to juror on 
demand, ete., 583 

How sheriff proceeded against for 
failure, 583 

Penalty for fraud on jury box. 

What frauds are punishable; penalty, 583 
Disqualification of juror by reason of his inte- 
terest in a matter of fact to be tried 
at same term. 

No juror to sit in any case, except 
for felony, at aterm of court at 
which he has a matter of fact to 
be tried by a jury, etc., 583 

Trial by jury may be waived, or number of ju- 
rors reduced by consent. 

May be done in all cases except fel- 
ony, 584 | 

Trial by court in case jury waived, 584 

Views. 

In what cases jury may view prem- | 
ises; place, or property in question, 584 ' 

Expenses of, by whom paid, 584 | 

Conduct of jurors and sheriff. - 
Juror who knows any thing in rela- 
tion to matter in issue, must dis- 


close the same in open court, 584 
But not to jury out of court, 15 84 
Court to inform jury of this provis- 

ion 584 


, 

After jury impaneled, no sheriff or 
other officer to converse with 
them, or permit any other person 
to do so, without leave of the court, 584 


To try issue of fact joined on a motion. 
Jury may be impaneled when either 
party desires it, or the court deem 
it proper; exception, 598 
What papers jury may carry from the bar. 
May carry papers read in evidence, 
though not under seal, 627 


Verdict. 

In action on contract, to be for the 
aggregate of principal and interest 
due, 627 

Oath of jury. 

In case of the failure of defendant 

to appear and defend, 


Instructions to jury. 
To disregard faulty count, 627, 721 
Issue in chancery. 
Court may direct to be tried by a 
jury, 626 
In other cases. 
Court may, in any other; case before 
it, have an issue, etc., tried by a 


jury, 626 


108 
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Trial by court without a jury. 

In action at law, if neither party re- 
quire a jury, or if the defendant 
has failed to appear, court may 
try the caseand render judgment, 626 


New trial. 

In any civil case tried by a jury, a 
new trial may be granted by the 
court, etc., 627 

But not more than two new trials to 
be granted in the same case, _ 627 

Inquests upon dead bodies. , 

Jury to hold, how summoned, etc., 705 

Penalty on juror failing to attend, ‘705 

When other jurors to be summoned, 705 

Their oath and duties, 705, 706 

Form of inquisition, 706 

Juries in cases of felony. 

To be drawn from the list of those 

in attendance, for the trial of ac- 


cused, 718 
Number to be drawn, 718 
When other jurors to be summon- 

ed, 718 
Accused to have no peremptory chal- 

lenge, 


But he may strike from the panel 
eight of the names thereon; bal- 
ance to compose jury, 718 

If accused fail to strike off eight, or 
a less number of names on panel, 
prosecuting attorney to do so, so 
as to reduce the number to twelve, 718 

No challenge allowed the state ex- 


cept for cause, 718 
All challenges to be tried by the 
court, 718 


What opinion disqualifies a juror to 
sit on a case punishable with 
death, 718 
Jury to be kept together, ett., 
After jury is sworn,etc.,they are to be 
~ kept together and furnished with 
suitable board and lodging unttl 
they agree upon a verdict, or are 
discharged, 718 
Expenses thereof to be paid by sher- 
iff and deducted from per diem 
allowance of jurors, 718 
Juror discharged and another sworn. 
After juror is sworn, if he is unable 
to perform his duty court may dis- 
charge him, and cause another to 
be sworn in his place. 
z Discharge of jury. 
In what cases and for what reasons 
court may discharge jury, 718 


Persons charged jointly. 
How many jurors they may strike 
from panel if tried jointly, 718 
How many, if tried separately, 718 
f Insane persons. 
Insanity of person charged with 
crime, when to be inquired into by 
a jury, 719 
Proceedings in such case, 719 
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Verdict. 

Person tried for felony may be ac- 
quitted of part, and convicted of 
part of offense charged, 

Sentence in such case, 

To find degree of murder upon a 
conviction for that offense, 

May also find that murder in first 
degree be punished by confine- 
ment in penitentiary, 

On indictment for murder accused 
may be found guilty of involun- 
tary manslaughter, 

On indictment for malicious shoot- 
ing, etc., with intent to kill, of 
what offense accused may be found 
guilty, 720 

In a prosecution for grand larceny, 
accused may be found guilty of 
petit larceny, 

In prosecution for petit larceny ac- 
cused may be convicted, though 
the value of the thing stolen be 
twenty dollars or more, etc., 

On indictment for felony accused 
may be acquitted of offense 
charged, and found guilty of an 
attempt to commit it, 720, 721 

General verdict of guilty on indict- 


720 
720 
720 
720 


720 


720 


720 


ment containing several counts, °|, 


judgment to be entered on, if any 
count be good, 721 

Jury may render a verdict as to part 
of defendants, etc., 


JURISDICTION. 


~ 


Of the state over the Ohio and other 
rivers, 20, 41 

Concurrent jurisdiction of the state 
with the United States over cer- 
tain lots in the city of Wheeling, 42 

Of the United States over said lots, 
when to cease, 42 


Of board of registration. 

Board has the sole jurisdiction to 
try and determine the right of any 
person to vote, 53 

Decision final; exception, 58 


Of regimental courts. 
To assess fines and make allowances, _ 
etc., 145 
Courts martial. 
Their jurisdiction, etc., 145 to 149 


Of board of supervisors. 
As to correction of assessments, etc., 178 
Has the sole jurisdiction in such 
178 


Cases, 
In the granting and revocation of 
license, etc., 204 to 208 
In the administration of county af- 
fairs, 280 to 249 
In relation to roads, bridges, land- 
ings, wharves, cte., 266 to 279 
In relation to ferries, toll bridges, 


water courses and mills, 280 to 288 
In relation to the poor, 317 to 323 
In relation to townships, 835 to 338 
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Civil jurisdiction of justices. 
Limited to their townships ; excep? 
tion, 33, 340 
But justice of one township may 
issue summons for defendant to 
appear before a justice of another 


township, etc., 33, 340 
When justice of one township may 
act in another, 83, 340 


May administer oaths, and take ac- 
knowledgments of deeds, etc., 

340, 841 

To what civil actions their jurisdic- 
tion extends, 

No jurisdiction in certain cases, - 

Their jurisdiction in actions of tres- 
pass to rea] estate, etc., 

No jtirisdiction, ete., if title to real 
estate be drawn in question, 

In action on penal bond, jurisdic- 
tion how determined, 

If amount found due exceed the 
jurisdiction of justice party may 
release excess and take judgment 
for balance, 341, 842 

Nojurisdiction unless cause of action 
arose in his township, or the de- 
fendant, or one of them resides 
therein, or being a non-resident of 
the state, is found, or has effects, 
etc., within the township, 88, 842 

On undertakings, etc., 342 

Answer of title, when it deprives 
justice of jurisdiction, 349 

If no such answer be filed justice has 
jurisdiction, and defendant is not 
permitted to deny plaintiffs title, 
Criminal jurisdiction of justice. 

Has jurisdiction of offenses com- 
mitted within his township, or on 
any river or creek adjoining there- 
to, etc., 34, 882 

Provided the punishment is limited 
by law to a fine not exceeding ten 
dollars, or imprisonment not ex- 
ceeding ten days, or to both such 
fine and imprisonment, 84, 223, 882 

Circuit court has concurrent juris- 
diction with justice, etc., 228, 882 

Of circutt courts. 

In proceedings for condemnation of 
lands, ete., 

In proceedings to dissolve a corpora- 
tion, etc., 403 

In proceedings to incorporate a town 
or village, 825, 3826 

Tn proceedings to appoint trustees of 
churches, etc., 

In suits for the sale of lands of a re- 
ligious congregation, or benevo- 
lent or literary association, 415, 416 

In proceedings to appoint commit- 
tee of insane persons, and for the 
sale of their estates, A422, 428, 424 

Tn suits to affirm or annul marriages, 440 

In suits for divorce, 441, 442 

In suits, etc., for the assignment of 


dower, 444, 445 


841 
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84i 
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349 
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In suits to enforce payment of a When elected; number of, in each 
debt out of the separate estate of towuship, 82, 45 
a married woman, 447, 448, (notes.) Vacancies in office of, how filled, 64 
In suits to repeal patents, 458 Contested election of, how decided, 
In proceedings to escheat lands, 454, 455 67. 59. 60 
In suits for the recovery of forfeited How removed from office, O 


and derelict property, 
In suits to enforce mechanics’ and 
other liens, 476, £77 
In controversies concerning wills, 
etc., 482, 488 
In suits for partition, 486, 487 
Upon applications for draining lands 
through the lands of others, 488 
In proceedings for the maintenance 
of illegitimate children, 489, 490 
In controversies between masters 
and apprentices, 491, 492 
In matiers between guardians and 
wards, 494 
In proceedings for leasing and sell- 
ing lands of persons under disa- 
bility, ete., 495 to 498 
In proceedings for transferring the 
property of such persons out of 
this state, 498 to 501 
In proceedings to sell real estate of a 
decedent tor the payment of his 


debts, etc., 506, 507 
In proceedings against fiduciaries, 
d11 to 516 


In summary proceedings to obtain 
possession of lands unlawfully or 
forcibly held, ete., 517, 518 

In action of ejectment, 518 

Of bill in equity by borrower against 
lender of money in case of usury, 533 

Of such bill of loser against winner 
of money, 535 

No jurisdiction of suit upon assigned 
note by assignee, etc.; exception, 538 

In proceedings for sale of lands for 
the benefit of the school fund, 


550 to 553 
As to writs of habeas corpus, 517, 572 
Their general jurisdiction, 80, 578 


Jurisdiction of, on water courses, 576 
To change the names of persons, 5938, 594 
To award injunctions, 631, 632 
In suit on bond, how determined, 643 
Supreme court of appeals. 

Original jurisdiction of, 30, 571, 575 
Appellate jurisdiction of, 

30, 31, 575, 576, 721, 722 
Not necessary to aver jurisdiction in 

declaration, 


Of circuit court in criminal cases ; territorial. 


For offenses committed wholly or in 
part without this State, and pun- 
ishable therein, in what county to 
be prosecuted, 700 

Offenses committed on boundary 
line of two counties, or within 100 
yards thereof, may be prosecuted 
in either county, 700 

If mortal wound, etc., be inflicted, 
or poison administered in one 
county, and death ensue in another, 
offense may be prosecuted in either, 700 


His oaths of office; by whom admin- 

. istered, 76, 77 
Penalty for acting without, [7 
Certificate of his qualification to be 

filed with recorder, ` 


His official bond, condition of, 79 
By whom to be approved; where 
filed ; penalty of, 8i 


When penalty may be reduced, or 
bond dispensed with, 
New or additional bond of, when 


and how required, etc., 81, 82 
Office to be vacated upon failure to 
give, 82 
Effect of new or additional bond ~ 
when given, 82 
Relief of sureties in his bond, on 
petition, 82 


Duties of justices in the apprehen- 
sion and detention of fugitives 
from justice, 96, 97 

Jurisdiction of, in proceedings to col- 
lect taxes out of money, etc., in 
the hands of arother, etc., 181 

His duties under license laws upon 
complaint of the unlawful sales, 
etc., of spirituous liquors, 206 

When fines may be recovered on 
warrant of justice, etc.; proceed- 
ings in such cases, 223, 382, 883, 384 

When accused may have trial by 
jury in, etc., 224, 383 

Powers of justices, etc., included in 
bounds of new counties, 229 

Jurisdiction and duties of, in pro- 
ceedings to recover fines for the 


use of county, 248 
In proceedings for failure to work 
on roads, etc., 269 


Proceedings before, by corporation, 
to condemn materials for work of 
internal improvement, 391 
As to arrest and examination of in- 
gane persons, and duties incident 
thereto, 418, 419, 421 
As to estrays and drift property, 430 
In proceedings to recover fines for 
killing deer, hunting, fishing, etc., 
on the lands of another, 432 
As torecord of deaths, 438 
In proceedings to enforce right of 
entry by owner of coterminous 


lands, 487, 488 
In proceedings for the maintenance 
of illegitimate children, 489 
Attachment for rent. 
May be-issued by justice, . 555 
Affidavit for, ete., 555 
- Form of order of attachment, 555 


When justice to act in place of re- 
corder in drawing jury; his duties 
in such case, 580 
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Conservator ef the peace. 
Every justice a conservator of the 
peace within his county; his du- 


ties as such, 702, 708, 704 


Unlawful selling, ete., of ardent spirits, ete. 


Duties of justice in relation to, 
206, 695, 696, 704 
Inquests upon dead bodies, 
To be held by justice; his powers 
and duties in relation to, 705, 706 
Search warranis. 
To be issued by justice; proceedings 
on, ; 707 | 
Warrant of arrest. 
May be issued by justice against a 
person charged with an offense, 
Proceedings in such case, 
Bai. 
Power of justice to admit to, ete., 
08, 709 


708 
708- 


Framination of offender. 
Powers and duties-of justice in rela- 
tion to, etc., 709, 710 


Discharge of "accused upon his making satis- 


Section, ete. 
Powers and duties of justice in rela- 
tion to, etc., 710, 711 


Surrender of principal to justice by baii. 


"And when and in what cases justice 


Duties of justice in such case, 727 


Certificate of costs. 

Justice to certify to clerk of circuit _ 
court all the expenses of proceed- ` 
ings before himin a criminal case, 
preliminary to a prosecution in the 
circuit court, 


Civil jurisdiction of justices. 
Limited to his township, etc., 
Exceptions to such limitation, as to 

issuing summons, 340 


of one township may act in an- 
other, 340 
Justice may administer oaths, etc., 
340, B41 
May take acknowledgment of deed, 


etc., 

Former defective ccknowledgments ` 
legalized, a 

Record of deed made upon such ac- 
knowledgment, legalized, sar | 

To what civil actions P 
extends, E 

To what cases jurisdiction does nae 
extend, 

Has jurisdiction of actions for tres- 
pass on realestate, 

But not to have jurisdiction in cases 

where title to real estate comes in 

question, etc., 341 

When judgment of justice, etc., not 
to bar title to real estate, etc., 841 | 

Jurisdiction in case of penal bonds, 341 | 

Tf balance found due on trial exceed | 
the sum for which justice has ju- 
risdiction, excess may be released, 

and judgment given for residue, 

etc., 341, 342 


341 
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In what cases justice cannot act 
without consent of all the parties, 342 

Another justice in the same county 
may act, in case justice of proper 
township cannot, 

In what cases a justice of one town- 
ship may attend in place of a jus- 
tice in another township, etc., 

Powers and duties of justices 50 at- 
tending, 

Cause.of action must have arisen in 
his township, or some of defend- 
ants reside therein, or a non-resi- 
dant or his effects be found there- 
in, in order to give justice juris- 
diction, 

To whom process or notice may be 


342 


342 
342 


directed, etc., 342 
Where it may be ser ved, 342 
How it may be directed, 342 


Jurisdiction of justice fn actions on 
undertakings, etc., 

How action before justice commenced. 

May be commenced by summons, 
or by appearance and agreement 
of parties, 

Proceedings in actions commenced 
by agreement, i 
Action commenced upon delivery of 

summons, etc., ; 

Time of receiving summons to be 
noted thereon by constable, 348 
843 


842 


Action commenced by agreement, to 
date from the time of ‘docketing, 
Right to appear by attorney or agent. 
Any person, not an infant, may ap- 

pear in justice’s court by agent 
or attorney, 348 
Appointment of agent or attorney, 
etc., 
Notices may be served on agent or 
attorney, etc., 
Effect of his presence at proceedings, 
etc., 
Infant plaintif or defendant. ; 
Guardian for suit when, by whom, 
and how appointed, 343 
Consent in writing of guardian of 
plaintiff, etc., must be filed, 848 
Guardian for defendant must be 
appointed and consent to act, etc,, 348 
When “infant may nominate his 
guardian, etc., 

Such guardian not liable for costs, 
Suits in partnership name. 
Partners may sue in firm name, etc., 348 

Not necessary to allege or prove 


343 


348 
343 


who compose par tnership, 343 
Form and requisites of summons. 
Form of summons, 348, 344 
When returnable, 544 


In case for recovery of personal 
property, how cause of action to 
be stated in, 

When not to be quashed, ete., 
When a separate summons may be 
issued against persons jointly lia- 

ble in same action, 3 


844 
844 
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. How directed, served and returned, 344 

How parties designated in sum- 
mons who have signed writing 
with their initials, etc., 

When summons “may be issued 
against party by a fictitious name, 
etc., 

Effect of such summons when served 
on proper person, 

Justice to insert true name when 
ascertained, 344 

New summons, when to be issued, 344 

How endorsed by justice, 344 
Appointment of special constable. 

When and in what cases justice 
may appoint, 

Justice to note appointment in his 
docket, 

And he and his sureties are liable 
for acts of constable so appointed, 344 


Service of process and notice. 
How served if defendant be found, 345 


How, if he be not found, 345 

What, is equivalent to personal ser- 
vice, 345 

Service against corporation, on 
whom,and where made, etc., 345 


How served in case 
corporation, 345 

On foreign insurance or express 
company, 345, 217 

Service in case against bank of cir- 
culation, etc., 345 

Such service on corporations, where ~ 
to be made, 

What return in such case must 
show and state, and when to be 
made, in order to be valid, 

Notice in suit by or against minor 


against foreign 


345 


to be served on guardian, 345 
When copy to be served on minor, 
etc., 345, 846 


Arrest of defendant before trial. 

Order for, how obtained, and for 
what causes, 

Plaintiff must file written underta- 
king with security, etc., before or- 
der issued, 

‘When order may issue, and how di- 
rected, 

Not to be executed out of county, 

What order to state, and how sign- 
ed, etc., 

When officer to arrest defendant, 
and take him before justice, 

Trial to proceed on return of order 


346 


346 


346 
346 


346 
346 


executed, etc., 346 
Good cause must be shown for con- 
tinuance, 346 


If trial continued, how defendant 
may be discharged from ‘custody, 
; 346, 347 
When defendant not to be detained. 
in custody more than forty-eight 
hours, 347 
Security for costs, 
When justice may require plaintiff 
to give security for costs, 


345 


867 


JUSTICES AND THEIR COURTS—Con. 
If plaintiff fail to give, suit to be dis- 


missed, 347 
How security may be given, 347 
When and how judgment may be 

given on undertaking for costs, 347 


Plaintiff must sue fer his whole claim. 

When andin what cases plaintiff 
must sue for several demands, in 
same case, 

If not done, judgment a bar to recov- 
ery of remainder, 

But if he have judgment against de- 
fendant, or an action pending, he 
may sue for demands afterwards 
acquired, or becoming due, etc., 

Causes of action in different rights 
not to be joined in same action, 347 

-~ Horm of actions 
Abolished in justices’ courts, 348 
Rules of proceeding. 
Pleadings of plaintiff and defendant, 348 


847 
847 


347 


May be oral or in writing, ete., 348 
‘When and how to be entered or no- - 
ted by justice in his docket, 348 
Complaint, what to state, etc., 348 
Answer, what it may contain, 348 
- Pleadings not required to be in any 
particular form, etc., 348 
When and for what causes a plead- 
ing may be excepted to, 348 


When justice may order pleading 
to be amended, 
If a done,pleading to. be disregard- 
ed, 
In action or defense founded on an 
account, what pleading sufficient, 848 
Variance, etc., when to be disre- 
garded as immaterial; when not, 349 
Amendment of pleadings, etc., 349 
If made during the trial, when 
cause to be continued at the costs 
of the party amending, 349 
Statement of items of account, when ` 
justice may require party to file, 349 
Justice may preclude party from 
giving evidence of items not filed, 349 
Answer of title. 
In what cases such answer may be 
filed, 849 
What facts must be stated therein, 349 
To be in writing and verified by affi- 
davit, 349 
When cause to be dismissed upon 
filing of such answer, and when 
not, 349 
If it appear on the trial that the title 
to real estate does come in question, 
and that the relation of landlord 
and tenant does not exist between 
the parties,cause to be dismissed, 349 
If such answer be not filed, justice 
has jurisdiction, and defendant 
not allowed to dispute the plain- 
tiff’s title, 849 
Bonds, notes, etc., sued on must be filed with the 
justice. 
Written instruments upon which ac- 
tion or defense founded must be 
filed with justice, etc., 849, 350 
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What to be endorsed on, by justice, 350 If not so continued, cause to stand 


INDEX. 


No suit afterwards to be brought on continued trom week to week until 
any matter decided, ete., 350 
Justice to retain instrument, and file 
it with papers, etc., - 350 
But if appeal be taken he must 


transmit it to clerk of court, 300 
When instrument may be withdrawn 

upon filing copy thereof, etc., 350 

Set-off. 

In what cases set-off may be filed, 350 
What demands may be filed, ete., 3850 
Provisions as to the nature of such 

demands, 850, 351 
Plaintiff may file and prove counter 

set off; proceedings thereon, 351 
Judgment in such cases, - 351 
Judgment in case defendant’s claim 

be equal to plaintiff's, 351 
If less, judgment for plaintif, ete., 351 
If more, what judgment defendant 

may have, etc., 851 


What judgment to be rendered in 
case the sum found due the de- 
fendant exceeds the jurisdiction of 
the justice, and defendant does not 
release the excess, 351 

When defendant must file his claims 
against plaintiff in the suit, or be 
precluded from recovering them 
in any future action, 

“Same where plaintiff fails to file 
counter claims, etc., against claims 
of defendant, 

To what cases such provisions do 
not apply, 

When defendant may proceed to 
trial though plaintiff fail to ap- 
pear, or dismiss his action, 


Continuances. - 


On return day of summons defend- 
ant may demand continuance as a 
matter of right, for what causes, 
and for what time, 

Costs of such continuance, 

Justice may continue of his own mo- 
tion, when, and for what time, 

If defendant be in custody, he is to 
be discharged if cause continued 
more than forty-eight hours with- 
out his consent, 

When cause may be continued on 
application of either party, and 
for what causes, 

Continuance to be for a reasonable 
time, etc., 352 

Not to be for more than three 
months after return of summons 
unless both parties consent, 

When cause to be continued at the 
costs of applicant; exception, 

Trial, when to take place, 

Action not to be discontinued by ab- 
sence of justice, 

If he fail to attend, another justice 
may attend and continue cause not 
exceeding 30 days, 

His order in such case, 


ool 


851 
351 


301 


852 
852 


852 


852 


802 


852 


352 
352 


302 


352 


disposed of, 302 


Appearance; default of parties. 
Parties entitled to one hour in which 

to appear, etc., 352, 303 
Neither party bound to wait for the 

other a longer time, 303 
When justice to proceed to trial, 353 
When and in what cases judgment 

may be rendered against plaintiff 

for costs, etc.; but without préju- 


dice, etc., 853 
In what “cases plaintif may show 
cause against dismissal, 353 


_ Action to be dismissed if brought in 


wrong township, or in any case 
where justice has not jurisdiction, 353 

Judgment for failure to appear, when 
and how may be set aside, 300 

Defendant to have notice of motion 
for, 858 

Plaintif must prove his case though 
defendant tail to appear, ` 858 

If process served, justice to bear 
proof and render judgment, etc., 3858 

When justice may give judgment 
against part of defendants where 
others not served with process, 
etc., 

Proceedings in such cases against 
the other defendants, 

When and how judgment against 
defendant in his absence may be 
set aside, _ 808, 854 

Reasonable notice of motion for, 
must be given to plaintiff, etc., 354 

What defendant must show on oath 
in order to have judgment set 
aside, 

When judgment set aside, a day 
must be set for trial of cause, 354 

When plaintiff must have notice of 
such day, 854 

Second judgment not to be set aside, 354 

Trial; the jury. 
Justice to try cause, etc., unless jury 


308 


304 


demanded, etc., 354. 
In what cases a trial by jury may be 
had, 354 


When demand for jury must be 
made, 

Deposit of money sufficient to pay 
costs of jury must be made by the 
party demanding it, 

Postponement of trial till return of 
jury ; for what time, 854 

Who may serve as jurors, - 854 

Who are exempt from serving as 
jurors, . 354, 855 

Person exempt not deemed incom- 
petent, etc., 300 

Jurors must be impartial, and not 

355 

300 


354 


354 


related to the parties, . 
Examination of, by justice as to their 
qualifications, etc., 
What exceptions not allowed to 
juror after he is sworn, unless by 


leave of the justice, 809 
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When the justice requires it juror 


may be set aside, ete., . 855 
What irregularities not to affect ver-- | 
dict of jury, ete., 355 

Venire facias, when to be issued by 
justice; service and return of, 355 
Penalty on juror failing to appear 
or to serve on jury, 850 


Justice’s entry on docket in such case 
to have the effect of a judgment, 


etc., B00 | 
When and how by-standers may be 
called on juries, 356 


Each party entitled to two peremp- 
tory challenges, etc., 356 
Jury how sworn, 356 
Jury to sit together and hear proofs, 
etc., 
When and where to be kept together 
till they agree on a verdict or are 
discharged by the justice, 356 
Verdict to be delivered publicly; 
how signed, 356 
Justice to enter samein his docket, 356 
When justice may discharge jury, 356 
New venire facias to be issued, etc., 
and when returnable, 356 
Parties may agree for justice to de- 
cide in such case on the evidence 
already heard, 356 
On delivery of verdict each juror 
entitled to receive fifty cents, etc., 356 
If jury unable to agree, or trial by 
jury dispensed with, juror enti- 
tled to same fee, 356 
When party demanding jury re- 


| 
| 
f 
covers in the case, costs of jury 


taxed against opposite party, 856 
When and for what causes justice 
may set aside verdict, 356 


In such case justice must appoint a 
time for a new trial, and issue 
venire facias for another jury, ete., 856 

Notice of such motion must be 
given, when, 356 

But one new trial can be granted, 356 


Arbitrators. 
When and how cases submitted to 
arbitration, etc., 356 
Proceedings of arbitrators, if present, 
56, 357 
If arbitrators not present justice to 
fix a day for trial, unless parties 


agree thereon, 357 
Summons may be issued to arbitra- 

tors to attend, etc., 357 
Fees of arbitrators, 307 
Arbitrators to be sworn, etc., 357 


To hear and determine controversy 
and make their award in writing, 357 
Award sufficient if signed by two, 357 


To be returned to justice, 357 
And noted in his docket, and judg- 
ment entered thereon, etc., 357 


Continuances may be granted, etc., 357 
When judgment on award concludes 
the rights of the parties, 357 
In what cases award and judgment 
may be set aside, 357 
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When and how appeals may be 
taken to circuit court from judg- 


ment or award, _ 807 
When and how agreement to arbi- 
trate may be set aside, 357 


Justice to proceed to trial in such case, 357 
Witnesses ; evidence. 

Justice may issue subpeenas for wit- 
nesses residing or found in his 
county, etc., 357 

By whom subpoena may be served, 3857 

If by private person return must be 
sworn to, 357 

When and how subpena may be ob- 
tained for witness residing in an 
adjoining county, 357 

Continuance of cause in such case, 357 

To whom such subpeena to be di- 
rected, etc., 357 

Witness may demand fees at the time 
of sérvice of subpcena on him, and 


to what amount, 358 © 
Not required’.to attend trial if fees 
not paid, © ’ 308 


Fees and mileage of witnesses, etc., 358 
When party not allowed costs for 
more than two witnesses to same 
fact, etc., 308 
Claims ‘of witness for attendance 
must be made before judgment en- 
tered, 858 
Proceedings against witness failing 
to attend when duly summoned, 358 
Fine and costs in such case to be en- 
tered by justice in his docket; its 
effect as a judgment, 308 
Penalty on person refusing to testify, 358 
Liability of persons summoned as 
witnesses for failing to attend, or 
refusing to testify, etc., 358 
When, only; deposition may be read, 
etc., 
Objections to competency of wit-- 
ness, how tried, 358 
Who are incompetent to testify, 358, 859 
When proof of execution of written 
instrument dispensed with, 359 
Depositions of witnesses, when and 
how they may be taken; no com- 


mission necessary, 359 
How returned, sealed, etc., 359 
In what cases deposition may be 

read, 359 
Witness, when and how sworn, 359 
Affirmation to have the effect of an 

oath, 359 
Rules of evidence in justices’ courts, 359 

Judgments. 
Defendant may make offer in wri- 

ting to confess judgment, etc., 309 
How offer‘served on plaintiff, and 

proof of, 859 
To be filed with justice at or before 

trial, 359 


If plaintiff fail to accept offer, or*to 
give notice of acceptance before 
trial, and do not recover more than 
the sum offered, he must pay costs, 
etc., 309 
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If offer not accepted, not to be given 
in evidence against defendant, 359 
When judgment to be given imme- 
diately, 859, 360 
In other cases judgment to be enter- 
ed within two weeks after trial, 360 
In all cases balance due to be ascer- 
tained, and judgment therefor to 
be entered, 360 
Judgments to bear interest from date, 360 | 
‘When, and within what time, a judg- 
ment may be set aside by a justice, 
or his successor, etc., 360 
Notice in such case, when necessary, 360 
New trial may be granted on condi- 
tions, etc., 
When, only, such power to be exer- 


cised, : 360 
Revival oi judgment, by and against 

whom, 360 
Within what time to be done, 360 
Proceedings in such case, 360 


Notice in such case, when necessary, 360 
Docketing justices’ judgments in | 
judgment lien docket, in record- 


er’s office, 860 
Effect thereof, 360 
Transcript of justice’s judgment 

may be filed in clerk’s office of 

circuit court, 360 


Clerk may issue execution thereon, 3860 
Transcript to be entered by clerk 


in his execution book, 360 
How indexed, and transcript pre- 

served, 360 
Fee of clerk, and by whom paid, 360 | 
Justices and constables not to pur- 

chase judgment rendered by jus- 

tice, etc., 360 


Fine for violation of this provision, 360 
Suggestions on judgments. 


. Proceedings by, to collect judgment 


out of money or property of the 
defendant in the hands of another, 361 

Order in such case, how signed and 
returned, 

Time of service to be stated in re- 
turn, 

Person on whom served to be liable 
to judgment creditor for the 
amount of money or property ot 
the defendant in his hands at the 
time of such service, etc., 

But not to be liable in certain cases, 
where defendant is a husband or 
parent, etc., 

If person against whom order is 
made appears, he is to be examin- 
ed as to the money or property in 
his hands, etc., 

Proceedings in case he fail to appear, 
after being served with order, etc., 

If another time be appointed for 
hearing, and he fail to appear after 
ten days’ notice, judgment to be 
given against him by default, 

If.party reside in another county he 
may answer’ in writing under 
oath, 
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Answer in such case equivalent to 
personal appearance, etc., 361 

Or, if insufficient, he shall be exam- 
ined on interrogatories, etc., 361, 362 

Effect of failure to answer such in- 
terrogatories within two weeks 
after service of a copy thereof on 
him, as an admission, etc., 

What judgment or order to be ren- 
dered by justice in case it be made 
to appear that the party against 
whom order ismade has money or 
property of, or is indebted to judg- 
ment debtor, 

Sale of effects delivered under such 
judgment, etc., 

How order, etc., in such cases may 
be enforced, 

Appeals in such cases, 

Word “person,” includes corpora- 
tions, etc., 


Otay of execution. 


How obtained, and when, 

Undertaking in such case, 

By whom signed, and contents of, 

Justice to note undertaking in his 
docket, etc., 862 

If execution issued before underta- 
king filed, to be recalled, 362 

When undertaking to have the effect 
of a judgment, etc., 362, 868 

Execution in such case, when to be 
issued, 

For what time stay allowed, 

No stay allowed in certain cases, 

If surety in undertaking pay debt, 
judgment remains in force for his 
use, etc., 

When execution may be issued for 
his use, 

Endorsement on such execution, 

When and how justice may require’ 
additional security where execu- 
tion has been stayed, 

Execution may issue if such securi- 
ty not given, when, 

When such execution may be recall- 
ed upon security being given, etc., 363 


Execution and order of sale of property. 


When and by whom execution may 
be issued, etc., i 

Duty of justice to issue execution 
after ten days from date of judg- 
ment, etc., 

May be issued sooner on applica- 
tion, etc., 

Justice to receive money on judg- 
ment, and claims in his hands for 
collection, and pay same to party 
entitled, - 

Remedy against him and his sureties 
for failure, 

Execution to be filled up before de- 
livered to be executed, 

-How judgment upon which it is 
issued must be described therein, 364 
What it must state, 364 

When returnable, how signed, ete., 364 


é 
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362 
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363 
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364 
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Not affected by defects, étc., therein, 
‘but may be amended, etc., 864 
How execution or order -of sale to 
be directed and executed, 364, 342 
When justice may direct execution 
to sheriff, etc., 
When new execution may be issued, 
and what to be endorsed thereon, 
364, 865 
_ When and in what cases justice to 
note in his docket who is surety 
and who principal in case judg- 
ment be rendered jointly against 
them, etc., 
In such case property of principal 
debtor to be first sold, etc., 365 
Officer to whom execution delivered 
to endorse the day and hour it 


came to his hands, 365 
What recovery may,be had against 

him for failure to do so, 365 
Lien of execution to date from time 

of delivery to officer, 365 
But subject to prior liens, 365 


Executions to be executed in the 
order in which they are received, 
ete., ; 365 

If received at same time, to share 
ratably, etc., 365 

Officer to endorse on execution, time 
of levy, and list of property, etc., 365 

Notice of sale, and when and where 
to be posted, 365 

Notice to describe property, and for _ 
what time to be posted, 365 

Provisions as to horses, mules, and 
work oxen, 365 

When property is perishable, etc., 
justice may order sale thereof, as 
the case may require, 365 

Execution may be levied on money, 
ete., ; 365 

Money levied on to be accounted 
for at par value, 365 

If notes be levied fon, and creditor 

~will not receive them at their nom- 

inal value, they must be sold as 
other property, 365 
Sales, etc., to be at public auction, 366 

At what place and within what 


‘hours, 366 
Mules, horses, and work oxen, when 
and where to be sold, 3866 
Sales to be to highest bidder, for 
cash, etc., 366 
Adjournment of sale from day to 
day, etc., 366 


If purchaser fail to comply with 
terms of sale, officer may re-sell, 
or return property not sold for 
want of bidders, 366 

If property bring less at second sale 
than at first, purchaser who so 
failed to comply, liable for defi- 
ciency, = 

Neither the justice or officer selling, 
to purchase at sale, 

Fine for violation, ete.,  - 366 
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366 


What expenses allowed to officer out 


of proceeds of sale, etc., 366 
Officer’s return of sale; what to 

state, etc., 366 
To pay money, etc., to justice, 366 


Account of sales to be returned, and 
what to contain ; also list of prop- 
erty unsold, etc., 366 

Fine on officer for failure, 366 

Liability of officer and his sureties, 
to person entitled to receive mon- ~~ 
ey, for such failure, 366 

Judgment for fine no bar to further 
fines, if failure continue, etc., 366, 367 

Fine not to exceed ten dollars in 
one prosecution, 367 

Remedy against officer and his gure- 
ties for failure to pay over money, 
etc., : 367 

Copies of entries, etc., in justice’s 
docket evidence against officer, . 
etc., 367 

Penalty on justice failing or refusing 
to give such copy, or to produce 
docket, when summoned to do so, 867 

Officer and sureties liable for money 
collected after return day of exe- 
cution, etc., 367 

Constables and sureties liable for 
money received on claims placed 
in his hands to collect, ete., 367 

His receipt signed in his official char- 
acter, prima facie evidence of col- 
lection, when, 367 

‘When and in what cases justice to 
issue order commanding officer to 
sell property levied on, etc., 367 

Officer permitting property levied on 
to remain with the party, etc., may 
take security for his own indem- 
nity, etc., 367, 368 

When and in what cases’ property 
levied on, etc., may be delivered 
to a claimant thereof, etc., 368 

Undertaking required in such case, 868 

Money recovered on such underta- 
king, how applied, 368 

Proceedings. of claimant to recover 
property where he does not give 
such undertaking, 368 

Order made by justice on such ap- 
plication, when to be returned, and 


proceedings thereon, 368 
Justice may stay sale till right of 

property determined, 368 
Appeals in such cases, 368 


Definition of the word “officer,” etc., 368 

Imprisonment of fraudulent debtor. 

When judgment rendered against 
party in custody, etc., upon what 
evidence justice may imprison 


him, 368, 369 
Execution may issue with order for 
imprisonment, 369 


When and how judgment debtor 
may be arrested and imprisoned 
for fraud committed after judg- 
ment, etc., 369 
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Execution may be issued with order 
in such case, or order may be is- 
sued though execution outstanding, 369 

If sufficient property be found to sat- 
isfy execution, order of arrest not 
to be executed, etc., 

Order of arrest, how dated, signed 


369 


and directed, 869 
Not to be executed out of county, 

etc., N 869 
Execution and order must be direct- 

ed to same officer, 369 
What must be stated in order, 369 
When and how executed and re- 

turned, 369 


Undertaking to be filed before order 
issued under 156th section, 369 

Copy of order of arrest, etc., suffi- 
cient authority to jailor to receive 
and imprison the party arrested, 869 

Prisoner, how long to be detained in 


prison, 370 
When jailor to discharge him, 370 
How and when he may be dis- 

charged by order of the justice, 370 


Sale of property surrendered in such 
case, 

Party at whose instance defendant 
imprisoned liable for jailor’s fees, 
etc., 370 

Jailor may discharge prisoner after 
notice, if fees, etc., not paid, 370 

Appeals. 

‘In what cases appeals trom judg- 
ments of justice lie to circuit court, 370 

How and when granted by justice, 
etc., 


370 


Undertaking on, 370 
When undertaking may be dis- 
pensed with, 370 
One of two or more plaintiffs or de- 
fendants may appeal withoutjoin- 
ing others, etc., 370 


After appeal granted, proceedings 
stayed, etc., 

Outstanding executions, orders of 
arrest, etc., to be recalled, and 
party in custody tobe discharged, 370 

Within. what time justice to return 
case to clerk of court; what to be 
returned, 870, 3871 

Fine on justice for failure to return, 871 

His liability, etc., to party for dam- 


370 


ages, etc., 87i 
Clerk on receiving transcript, etc., 
to file same and docket appeal, 871 


Appeal tried upon what pleadings, 871 

Amendment of pleadings, avi 

If made during trial, and continu- 
ance be necessary, etc., court may 
require the party amending to pay 


-costs of continuance, aTi 
Trial by jury, when it may be de- 
manded, 87i 


How jury selected and impaneled, 871 
All lawful evidence to be heard 
whether produced before justice or 


not, 871 
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Upon what principles case to be de- 
termined; without reference to 
judgment of justice, 

Appellant cannot have case tried in 
less than three months from filing 
of transcript, without giving ten 
days’ notice, unless appellee, etc., 
was present at the application for 
appeal, 

New undertaking, when it may be 
required by the court, 

If not given, judgment of justice to 
be affirmed, 371 

What amount appellant must in- 
crease or diminish the judgment 
in order to recover costs, etc. ; ex- 
ception, 871 

In excepted cases court to award 
costs as it deems right, 871, 872 

Proviso, that appellant must tender 
an amount equal to the recovery 
against him on appeal, and costs, 
in order to recover costs in cases 
where judgment against him is re- 
duced more than ten dollars, ete., 372 

In what cases judgment to be ren- 
dered against appellant for aggre- 
gate amount due, etc., with ten per 
cent damages, and costs of the ap- 
peal, 

‘What orders may be made by court 
pending appeal; cause not remand- 
ed to justice, 

Judgment against appellant to be 
against him and sureties in under- 
taking, 

Judgment to be entered for aggre- 
gate amount found due, etc., 

372, 359, 860 

Appeals from judgments of justices, 
when may be granted by circuit 
court or judge in vacation; what 
proof requircd, etc.. 

Undertaking in such case, 

What order to be made and certified 
to justice by court or judge on 
granting such appeal, 372 

Duty of justice on receiving same, 372 

Duty of clerk of court on receipt of 
papers in such appeal, 


Docket. 


Justice to keep docket; book for, to 
be furnished at the expense of 
county, 

To number cases on docket, and 
number papers in case to corres- 
pond, 

To keep papers in each case together 
and file them in the order they are 
numbered, 

Cases, how entered in docket, and 
what to be stated therein, 

What particulars to be entered un- 
derneath the title of the action, 

| 378, 874 

Form of entry immaterial, if truth 

be stated, ete., 374 
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To keep alphabetical index to judg- 
ments entered in docket, 374 
What to be inserted in index, 374 
Judgments of justices, how proved, 
etc., 874 
Dockets in custody of justice, to- 
gether with papers, books, etc., of 
the office, to bg delivered by jus- 
tice to his successor, 874 
To whom such dockets, papers, 
books, etc., to bé delivered if office 
of justice be vacant by reason of 


death, ete., 874 
To be delivered to his successor 
when appointed, 374 


Where dockets, etc., of justice to be 
deposited in case justice absents 
himself, etc., more than 60 days, 

But board of supervisors may, in 
case of such absence, declare the 
office vacant, 

Person -receiving such docket, pa- 
pers, books, etc., to give receipt 
therefor, if requested, 374 

Justice in whose custody ‘such 
docket, etc., is left, may issue exe- 
cutions thereon, etc., 374, 375 

Such executions and other process, 
to what justice to be returned, 375 

Board of supervisors of townships 
having two justices to declare by 
resolution as to each of the two 
going out of office, which of the 
two elected is his successor, 

Dockets of justices, etc., acting under 
the laws of Virginia and ordi- 
nances of the convention, to be 
distributed to justices now acting, 
etc., at 

Board of supervisors may dire¢t how 
such distribution is to be made, 

Power of justice receiving such 
dockets to issue executions, etc., 
thereon, 

Certain special proceedings : 
1. Contempts. 

Cases in which justices may punish 
for contempts enumerated, 375 

Justice may issue order of arrest in 
such cases to bring party before 
him, 375 

Or party may be arrested upon oral 
order of justice by officer present, aie 


874 


34 


379 


875 


375 


ete., 
Opportunity for defense must be giv- 


en to the accused, 875 
Justice may discharge prisoner, ad- 
judge him guilty, ete., 375 
May punish him by fine or impris- 
onment, or both, l ~ 875 
Fine not to exceed ten dollars, nor 
imprisonment five days, 370 
Entry in such cases, how made on 
docket, and what to specify, 376 
Warrant of commitment in such - 
cases, 376 
Judgment may include all costs, in- 
cluding those for arrest and im- 
prisonment, 376 
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2. Attachment of defendants property and 


claims. 

When, how, and upon what affidavits 

an attachment may be issued, 376, 346 
Order of attachment, how directed 

and executed, 376, 342 
Undertaking in such case must be 

filed before order issues, 376 
In what cases order may beissued, 376 
In what cases it may be issued, 


though demand not due, ete., 376 
What order must command officer 
to do, 376 


Demand how to be stated in order, 3876 

How order to be executed on gar- 
nishee, 

Officer to note in order the time of 
service, etc., 

Penalty for failure, 

Liability of garnishee from date of 
such service, etc., 

When and how garnishee may de- 
liver property or money before 
judgment, and be discharged from 
liability, 

Officer to take and hold property if 
plaintiff require him todo so in 
writing, etc., 307 

Property to be held subject to the 
order of the justice, 377 

Upon what undertaking property re- 
turned to owner, art 

If undertaking be offered, property 
to be appraised, and how, etc., 

Undertaking, with agreement or ap- 
praisement, to be returned to jus- 
tice, with attachment, 

Perishuble property, etc., may be 
scld by order of justice, 

Reasonable expenses of executing 
attachment and keeping and sell- - 
ing property, to be paid by plain- 
tiff, and taxed in costs, 877, 878 

Certain sections applicable to at- 

. tachments as`well as to execu- 
tions, 378, 366, 367 

When plaintiff may proceed to trial 
in case of attachment where sum- 
mons is served or defendant ap- 
pears, 

But if summons not served and de- 
fendant does not appear, a second 
summons must issue, 

What must be stated in such sum- 
mons, and when to be made re- 
turnable, 

Copies thereof when and where to 
be posted, and the same to be 
served on defendant if he be found, 378 

When plaintiff may proceed to trial 
on return of second summons, ete., 378 

If judgment be rendered for defend- 
ant, for what costs plaintiff liable, 378 

Effect of judgment where summons 
notserved on defendant, and with- 
ott appearance, 

On what property, only, execution 
issued on such judgment may be 
levied, 
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After judgment plaintiff may pro- 
ceed by execution, etc., or justice 
may make order of sale, etc., 

Sales in such cases, how made and 
returned, etc., 

Liability of officer and his sureties 
in such case, 

When and how action may be 
brought on undertaking given by 
defendant, etc., and what recovery 
may be had therein, 378,379 

If any part of property mentioned 
in undertaking be forthcoming, 
same to be sold and proceeds ap- 
plied to payment of judgment, 

If value of property in money be 
paid to justice, same to be applied - 
to payment of judgment as far as 
necessary, and balance to defend- 
ant, etc., 

How garnishee may be compelled to 
appear and answer, after judgment 
obtained, etc., 

If garnishee appear, how he is to be 
examined, and what evidence to 
be heard, 379 

Proceedings in case he failto appear, 379 

When judgment may be given 
against him by default, 379 

If garnishee live in another county 
he may answer in writing, under 
oath, etc., 

Effect of such answer, 

Tf answer insufficient, garnishee may 
be examined upon interrogatories, 


378 
378 
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879 
379 


etc., 

Effect of his failure to file answer to 
interrogatories within two weeks, 
ete., 379 

Judgment in case it appear that gar- 
nishee is liable for money or prop- 
erty, etc., 379, 880 

Judgment in case debt of garnishee 
not due, etc., 

If garnishee liable for property and 
not money what proceedings to be 
had, etc., 

Orders for garnishee to pay money, 
how enforced, 380 

Appeal in stich cases may be taken 
to circuit court, etc., 380 

When garnishee allowed costs out 
of money or property in his hands, 380 

No prior lien on money or property 
to be impaired by attachment, 380 

Officer to levy attachments in the 
order he receives them, 880 

What justice to determine priority 
of lien, in case several attachments 
be levied on same property, 880 

How conflicting claims to attached 
property to be decided, 380, 368 


3. Unlawful detainer of real estate. 
In what cases proceedings may be 
instituted before justice to recov- 
er possession of real estate, and by 
whom, 80, 881 
Summons in such case, when to be 
issued, and what to contain, 


1] 


At what place, and in what time de- 
fendant to be required to appear, 381 
Summons, how directed, served and 


returned, 381 
Case tried on return of summons 

served, unless good’cause beshown 

for continuance 381 
Either party may have cause tried 

by jury, 381 
Oath of jury, ool 


Tf verdict of jury or finding of the 
justice be for plaintiff, what judg- 
ment to be entered, 381 

Damages assessed to be included in 
judgment, 

Execution in such case, what to com- 
mand, 

When to be executed and returned, 881 

If defendant recovers, he is to have 
judgment and execution for his 


381 


costs, 381 
Judgment in such cases no bar to an 
action of ejectment, etc., 381, 382 
Effect of verdict, etc., as to facts 
found, 
New trials in such cases may be 
granted by justices, as in other 
cases, 382 | 
By what laws proceedings in such 
cases to be regulated, 
Appeals allowed the same asin other 
cases, 382 


Proceedings before justices on behalf of state. 


Jurisdiction of justices as to offen- 
- seg committed in- their townships, 
3 
Circuit'court has concurrent juris- 
diction with justice; exception, 
223, 382 
Proceedings before justice to be by 
warrant, except where offense 
committed in presence of justice 


or constable, 382 
Proceedings in the latter case, 382 
To what officer warrant to be di- 

rected, and where executed, 382 
How it may be directed, 382 
Warrant to be issued only on oath 

of some credible person, 

What to contain, etc., 382 


Witnesses, how required to be sum- 
moned, 383 

When the accused appears, justice 
may try or continue the case, etc., 383 

Justice may require accused to enter 
into recognizance for his appear- 
ance, when, 

And commit accused if the name be 
not given; imprisonment not to 
exceed five days, 

If continuance is not granted at the 
instance of accused, he is to be dis- 
charged on his own recognizance, 
or without recognizance, etc., 

Justice may render judgment on 
any such recognizance, 383 

When accused is entitled to a trial oa 


by jury, etc., 
Oath of jury, 383 


383 


383 


INDEX. 


Verdict of jury, what to find, 

If accused be found guilty, judgment 
to be given against him for costs, 
and what to be included in costs, 383 

Execution for fine and costs, etc., 383 

Fee bill may be issued against accu- 
sed; for what costs, 383 

When justice may imprison accused 
till fine and costs paid, but not to 
exceed ten days, etc., 

If fine and imprisonment be imposeu 
for the offense, accused may be 
imprisoned for ten days in addi- 
tion, if fine and costs are not paid, 888 

Offender to be imprisoned in county 
jail, unless otherwise provided, 


383 


etc., 83, 884 
Fines received by justice to be paid 

to sheriff, * 384 
Penalty for failure, 884 


Sheriff to credit same in an account 
to be kept by him headed “ gene- 
ral school fand,” 

What claims to be audited by super- 
visors and paid out of such fund, 
ete., 384 

When sheriff to render to auditor a 

_ statement, under oath, of said ac- 
count, 384 

Balance in his hands tobe paid over, 
and how appropriated, 384 

Penalty for failure, 384 

Liability of sheriff and his sureties 
to the state for such failure, - 884 

Justice must, in the month of Janu- 
ary, in each year, certify to the 
sheriff a list of all fines imposed by 
him during the preceding year, 

What must be stated therein, 

Appeal to circuit court by person 
sentenced to imprisonment by jus- 
tice, 

Recognizance of defendant, 

Papers to be delivered to clerk of 
court by justice, in such case, 

Defendant how tried, and what judg- 
ment to be given on such appeal, 

Ifjudgment be given against accu- 
sed, what costs to be included 
therein, 84, 385 


384 


384 
884 
384 
384 


384 
884 


K 


KEEPER OF THE ROLLS. 


Clerk of the house of delegates to 
be ; his duties as such, etc., 


-. His salary as such, 83 


KILLING. 


Wilfal and premeditated, how pun- 
“ished, 678, 720 


reenter te tn terete 
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JUSTICES AND THEIR COURTS—Con. | JUSTICES AND THEIR COURTS—Con. 


Proceedings before justices for violation of ordt- 


NANCES. 


Jurisdiction of justice in case of vio- 
lations of ordinances of a town 
council, etc., 

Proceedings in such cases, in what 
name, and by what laws governed, 385 

When accused may be apprehended, 
and by what endorsement on sum- 
mons, 385 

What sections of chapter apply to 
such proceedings, 388, 384, 385 

Summons in such cases, to whom 
directed, and where executed, 385 | 


385 


Constables and officers deputed to serve process 


and orders. 


Officer to attend all trials in his 
township in-which he served pro- 


cess, and preserve order, etc., 885 
To note on process, etc., the time of 
receiving same, 385 


To serve and return according to 
the command thereof, 885 

Return, how made, and what to be 
stated therein, 

To pay all monies received to jus- 
tice, etc., j 885 

To haye same power in the execu- 
tion of process, etc., as a sheriff, 3885 

Fines imposed on officer for neglect 
of duty, false return, ete., 885, 386 

Liability of officer and his sureties 
to party injured, etc., 386 

Constable going out of office to fin- 
ish business in his hands, etc., 

Or he may deliver same to his suc- 
cessor and take receipts therefor, 
etc., 386 

Receipts to be returned to proper 
justice; his duty in relation to 


385 


386 


same, 306 
Upon death of constable the same 
duty devolves upon his personal 
representatives, 
JUSTIFICATION. 
In actions for defamation, 625 
KILLING.—Continued. _ 
Tn other cases, how punished, 678 
By convict in penitentiary, how pun- 
ished, 732, 788 
KINDRED. 
Degrees of, within which marriage 
is prohibited, 434, 485 
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LABOR. LANDLORD AND TENANT—Cont'd. 


Of convicts in penitentiary, to þe 
regulated, etc., by directors, 728 
Allowance to convict for "extra, 
when to be made, 732 
LAND BOOKS, — 
Correction of mistakes in, 154 
Board for, of whom composed, 154 
Their duties, 154 
Appeals from decisions of, 154 
Assessor to correct land book as di- 
rected by them, 154 
Lands omitted on former books to be 
entered by assessor on, 154, 155 
Assessor to carry with him book of 
preceding year, etc., 159 
Form of land books, 160 
Entries thereon, how made, etc., 160 
Rules applicable to land books, etc., 
172, 173 
Three fair copies of, to ‘be made out, 
174, 175 
Duties of recorder and assessor in 
relation to, 174, 175 
Certificate of recorder to be append- 
ed to, 175 
Oath of assessor ‘A foot of, 175 


Copies of, how disposed of, 175, 176 
Original land book to remain with 


Grant or devise of rent, or of rever- 
sion or remainder, good and effect- 
ual without attornment of the 
tenant, 526 

But tenant who pays rent to grantor 
before notice of grant or devise 
protected, 526 

Attornment of tenant to a stranger 
without the consent of his land- 
lord, etc., void, 526 


No tice to terminate tenancy. 

Tenancy from year to year may be 

terminated by three months’ notice 

in writing, etc., 526 
Nofice, upon whom it may beserved, 526 
In what cases no notice is necessary, 526 
If tenant owing rent desert premises, 

etc., leaving nothing thereon sub- 

ject to distress sufficient to pay 

rent, lessor may post notice where 

and for what time, 526 
What to be stated in notice, 526 
If rent not paid as required by no- 

tice, lessor entitled to possession 

of premises and may enter thereon, 


etc., 526 
But landlord may recover rent up to 
time of entry, 526 


assessor, etc., and to be delivered A How and by whom rent may be recovered. 


to his successor, 17 
Penalty on assessor for false entry, 
ete., in, 
Appeals from entries in, 177, 178 
Forfeiture of lands. 
For failure to enter them on land 
books, for what time, 198 | 
LANDINGS. | ! 
Public, proceedings to establish, 274, 275 
- Petition for, and what to state, 274 
To be presented to supervisors ; du- 
ties of board thereon, 274 
Report of viewers or committee, 274 
Surveyor may be appointed, etc. ; | 
map, 274 
Proceedings on report, etc., 274, 275 


. e | 
Proceedings where supervisors de- i 


termine to establish landing, ete., 275 ! 
Not more than two acres of land to 

be condemned for, 278, 274 | 
And not to be established i in an in- 

corporated town or village, etc., 

without the consent of the council 

thereof, 274 


LANDLORD AND TENANT. 


Assignment of lands let to lease. 
A grantee or assignee of such lands, 

etc., to have the same rights, etc., 

as grantors or assignors, 526 
Rights of lessee against grantee, etc., 

of reversion; exception, 526 
Powers of distress and re- -entry pass 

to grantee, etc., of rent in fee, with- 

out express words, 526 


May be recovered by distress or 


action 527 
When haad may recover by 
action, for use and occupation, 527 


When plaintiff not to be non-suited, 
though agreement be proved re- 
serving a certain rent, B27 

Interest recoverable in such cases, 527 

Who may maintain action for rent, 


etc., 527 
When rent goes to, and may be re- 
covered by heirs, etc., 527 
And when it may ‘be recovered by 
personal representative, 527 
When alienee or assignee may re- 
cover rent, 527 


From whom rent may be T 527 
When assignee not liable for rent, 527 
Liability of heirs and devisees for 
rent, etc., not impaired, 527 
Distress for rent. 
Rent may be distrained for within 
one year alter it becomes due, and 


not afterwards, 527 
Distress may be made whether lease 
ended or not, 527 
By what officer it may be made, and 
where, 527 
Warrant for; affidavit to obtain 
warrant, 527 
On what goods distress may be 
levied, 527 


On what to be levied in case the 
oe of the tenant, etc., are under 
a prior valid lien, 527 


INDEX. 


LANDLORD AND TENANT—Cont'd, 
If lien be created after goods are re- 
moved upon leased premises, they 
are liable to distress fur one year's 
rent, etc., 527 
No goods are liable to distress except 
such as are so declared by section 
eleven, etc., 527 
Upon what terms a person having a 
lien upon the goods of a tenant 
obtained after commencement of 
tenancy, may remove them from 
premises, etc., 528 
If goods be taken under legal pro- 
cess, etc., rent in arrear for not ex- 
ceeding one year must be first paid 
from proceeds, etc., 528 
Duty of officer in such case, 528 
When payment of rent, etc., to be 
made betore property removed, 528 
Lien for taxes, levies and militia 
fines not impaired, 528 
In what case officer may, in day 
time, break open and enter any 
house or close to make distress, 528 
When he may do so either in the 
day or night, i 528 
Irregularity in making distress, etc., 
does not affect its validity, or ren- 
der the person making it a tres- 


passer from the beginning, 528 
But the party injured thereby may 
recover damages, etc., 528 


Rent reserved in share of crop. 
Value of, how ascertained in case of 
distress, etc., 528 
Order of sale in such case, 528 


Right of re-entry ; when and how exercised, 


A person having such right by rea- 
son of rent being unpaid, or for 
breach of a covenant or condition, 
may serve on tenant in possession 
a declaration in ejectment, etc., 528, 529 
How such declaration may be served 


if premises be vacant, 529 
Such service to be in lieu of a de- 
mand and re-entry, ~ 529 


Upon what proof plaintiff to have 
judgment and execution for prem- 
ises, 529 

How, and within what time tenant 
may be restored to the possession 
of such lands and premises, etc., 529 

How, and in what time a mortgagee 
or trustee of such Jands, not in 
possession, may be relieved against 
such forfeiture, 529 

Proceedings by owner, etc., to be re- i 
stored to possession of such lands, | 
etc., 529 

When and how such owner, etc., 
may have or continue an injunc- 
tion against proceedings at law on 
such action of ejectment, 529 

How far plaintiff in ejectment liable 
for what he makes of the premises 
while in possession, 529 


877 


LANDLORD AND TENANT—Cont’d. 


If the sum so made be less than the 
rent payable possession not to be 
restored until balance of rent is 
paid, 

When and what payment of rent and 
costs of suit will prevent forfeiture 
and stay proceedingsin ejectment, 529 

How person so relieved in equity to 
hold premises thereafter, 529, 580 

If time for re-entry be specified in 
the writing creating the rent, 
when action of ejectment to be 


529 


commenced, 580 
Proceedings in case of actual re- 
entry, 580 


Written act of re-entry to be re- 
turned by party by or for whom . 
the same was made, sworn to by 
the officer acting therein, to the 
recorder, 530 

Recorder to record same in deed 
book, 580 

And deliver to the party a certificate, 
etc., 580 

What to be stated in such certificate, 580 

Publication of such certificate, how 


made and for what time, 580 
Duty of recorder thereon, 580 
Fees of recorder in such cases, 530 
Tax to be paid to recorder in such 

case, 580 


Within what time owner or claim- 
ant must pay rent, etc., after first 
publication of such notice, or be 


barred of all relief, 530 
Party making such payment to be 
restored to possession, ete., 530 


Person holding lands by virtue of a 
re-entry for two years, etc., not to 
be disturbed, etc., for any defect 
of proceedings in such entry, 530 


Fimblements. 


A lessee from tenant for life or other 
uncertain interest, how long to 
hold land, ete., 531 

If rent reserved in money, how it is 
to be apportioned and to whom, 681 

If it be reserved in kind, to whom 
it is to be paid, 581 

What rent to be paid in such case by 
tenant for life to the person who 
succeeds to the land, 5381 

Such rent to be a charge on the rent 
received in kind by tenant for life, 
in preference to all other claims, 581 

Such lessee is entitled to crops grow- 
ing on the land at the expiration 
of life estate, etc., 58i 

What rent isto be paid by lessee 
where such crops are severed after 
the expiration of the current year, 581 

If such estate expire before the first 
day of August, the person succeed- 
ing to the land may put in crops, 
etc., - 

When he must pay lessee for work 
done, etc., 531 
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LANDLORD AND TENANT.—Cont'd. 
‘When personal representative of ten- 
ant may continue the employment 

of farming, and for what time, 

Emblements in such case to be assets 

- in his hands, etc., 

What done with estate for balance 
of the year, in case personal rep- 
resentative elect not to continue 
such employment, ete., 

Rent to be paid by him to remainder 
man, etc., 

Such rent a ' charge on profits of land 
after death of tenant, etc., 

ae emblements go as at common 

aw, 

Apportionment of rent, etc., coming 
due at fixed periods, 

Attachment for rent, 


LANDS. 
The word “ land” or “lands,” what 
it includes, 
Jurisdiction of supervisors to correct 
the assessment of, 
Delinquent for the non-payment of 
taxes, a list of, to be returned, etc., 
182, 188, 184 
Sales of such lands ‘for taxes, etc., 
` 186 to 189 
Purchase of such lands by the state, 197 
Lands not entered on assessors 
books forfeited, etc., 198 
Interest of the state in lands which 
have or shall vest in her, etc., 
transferred to certain claimants 
thereof, 199 | 
Condemnation of, for purposes of 
public utility, 260 to 264, 278, 274, 275 
286, 302, 333 | 
May be sold under execution for the 
state, when, etc., 219, 220 | 
Private rights and interests in, deri- 


INDEX. 


5381 
581 


531 


581 


582 
555 


93 
178 


ved under the laws of Virginia, 

secured, 35, 450 | 
Noentry by warrant to be made on, 

hereafter, 35, 450 = 
Entries made before June 20th, 1863, 

to be carried into grant, ete., 35, 451 
Fees of secretary of state in such 

cases, 452, 458 
Repeal of patents for, 


453 
Sales of, for benefit of school fund, 
etc., 36, 199, 550 to 5538 
Contracts for sale of, or the lease of, | 
for more than one year, to be in 


writing, 535 
Estate of inheritance, ete., in, can 
only pass by deed or will, 459 


‘Trespass on, etc., penalties for, 428, 429, 
432, 488, 685 


LAPSED LEGACY. 


| 

$ 

Devises or bequests which fail to | 
take effect, etc., to be included in | 
residuary clause, if there be one, | 
in will, 481 | 

If devisee or legatee die before tes- 
tator, leaving issue, such issue | 
takes the estate devised, etc., 


581l 


LARCENY. 

Of public arms, who deemed guilty 
of, etc., 182, 

Breaking and entering a house, boat, 
etc., with intent to commit, how 
punished, 

Simple larceny, when deemed grand, 
and when petit; punishment in 
each case, 

Of bank notes, checks, and other 
writings, etc., 683 

Value of such writings, etc., how de- 
termined, 688 

Of things which savor of the realty, 6838 

Receiver ofstolen goods, when deem- 3 

683 


ed guilty of larceny, 
Conversion of goods, etc., by car- 
683, 684 
Obtaining goods, etc., by false pre- 
684 
Of skiffs and boats, 
Limitation of prosecution for petit 4 
0 
Punishment on second conviction for 
petit larceny, 01, 702 
of, and property in,the thing stolen, 714 
Upon trial for grand larceny accu- 


riers, when deemed larceny, 
tenses, when deemed larceny, 
685 
larceny, 
W hatis sufficient proof of possession 
sed may be convicted of petit, etc., 


133 


683 


683 


when, 720 . 
LASCIVIOUSNESS. 
Fine for, 694 


LAW PROCESS. 
Tax on, to be paid toclerk of circuit 
court, 218 
To be paid over to sheriff, when, 218, 214 


WS. 
Of this, and other states, as evi- 
dence, 90, 91, 615 
Of the United States, 
~ Of England, force of, in this state, 
Certain, ot Virginia, ‘void, : 91 
Constitutionality of,how determined, 94 
Session acts, 
. Distribution of, 89, 90 
When acts of the legislature take 


effect, 9] 
Certain rules for the construction of 
statutes, o 94 


Powers and duties of the goverzior 
in the enforcement of the laws, 28, 94 
Duties of secretary of state as to ‘the 
publication and sale of West Vir- 


ginia reports and session acts, 101 
To be printed by public printer, 
etc., 02, 103 
LAWYERS. 
How licensed to practice, etc., 589 
Their oaths, 739 


Proceedings against for malpractice, 590 
Liability of, for neglect of duty, etc., 591 
His remedy for services rendered, 


etc., 591 
LEASES. 

When lease to be by deed, etc., 459 

Form of deed of lease, 468 


Certain covenants in such deed, their 
effect, 467, 468 


INDEX. 


LEASES—Continued. 
, When a devise in general terms will 
be construed to include a leasehold 
estate, 481 
Lessee of lands of which partition is 
made, to hold under him, to whom 


the land is allotted or sold, 487 
How to be made or renewed by per- 
sons under disability, 495 


Assignment of lands let to lease, etc., 526 

Notice to terminate tenancy, when 
necessary and when not, 526 

Proceedings where tenant deserts 
premises, 

How and by whom rent may be re- 
covered, etc., 527, 528 

Right of re-entry, when and how ex- 
ercised, and how tenant relieved 
in case of such right being en- 
forced, 528, 529, 580 

For what time lessee of tenant for 
life, or other uncertain interest, 
may hold land, etc., 

Apportionment of- rent j in such case, 
etc., 

Emblements and Hro anois in rela- 


tion thereto, 581 
When they go as at common law, 531 
Apportionment of rent coming due 

at fixed periods, etc., 532 
To be in writing if for more than 

one year, 5385 
Attachment for rent; in what cases 

it may be issued by a justice, 555 
Affidavit for, -555 
Form of order of attachment, 550 
To be levied on personal property, 

only, 

When and how possession of releasor 
is transferred to releasee, 461 
Deed of release good without the ex- 
ecution of a lease, 461 
Effect of certain words of release 468 
LECTURES. 

License for, when not required, 203 
LEGACIES AND LEGATEES. 

When deemed to be satisfied by an 

advancement, 480, 481 


When they go to the issue of legatee, 481 
Sale of property of decedent for the 


payment of, 504 
Regard to be had in such sale to the 
privilege of specific legacies, 504 


Payment of, within what time not to 
be compelled, 515 

And not then until legatee gives a 
refunding bond, etc., 

Effect of such bond as to personal 
liability of personal representa- 


tive, ete. 
Order for creditors to show cause 
against payment of, etc., 515, 516 
Proceedings against Jegatees, etc. by 
creditors on refunding bond, 515 
When court 7 recorder may “order 
payment of legacy to legatee, etc., 
: 15, 516 


110 
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LEGACIES AND LEGATEES—Cont'd. 


Within what time after such pay- 
ment suit may be brought by cred- 


itor against legatee, etc., 516 
Appeals. 
i Tn such cases to court of appeals, 516 
LEGISLATIVE POWERS. 
Of the Congress of the United States, 
6, 8, 9, 10 
Of the State of West Virginia, 24 
LEGISLATURE. : 
a provisions concern- 
24 to 28 


(Eor details, see title, “Constitution of West 


“Virginia.”) 
Elections for members of, when held, 
23, 
Certificate of election of members of, 
60, 61 
To whom to be delivered, ” 61 
Duty of clerk of Senate and House 
of Delegates in relation to, 61 
Vacancies in, how filled, 64 


Contested elections for members of, 
proceedings in, 7, 68, 69 
Term of members, when to com- 
mence, ai 
Residence of members of, 
Official oaths of members of, 
Compensation of members of, 84 


Of officers of, , 85 
Officers of, when elected, 85 
Their terms of office, 85 


_ Clerks of each branch to act as pre- 


siding officer at commencement of 
session, till such officer elected, 85, 86 


Janitor, when and how elected, 86 
His term of office, . 86 
His duties, E 86 


Vacancies in office of clerk of either 
house, or janitor, how filled when 


legislature not in session, 86 
How when in session, 86 
Flag to be raised while either house 

in session, 86 


Privileges of members of, in relation 
to the commencement, and prose- 


cution of suits against them, 86 
Privilege from arrest, and for words 
_ spoken in debate, 28 
Attendance of members, how com- 
pelled, 27, 86, 87 
Absent members, when and how 
punished, 87 


Costs of arrest, etc., how paid ifsufii- 
cient excuse for absence be given, 87 
Testimony in legislative proceedings, 


how procured, 87 
Oaths in such proceedings, by whom 
administered, 87 
No money to be appropriated by res- 
olution, 87 
Notice of certain special acts re- 
quired, 87, 88 
How and for what time given, 88 


Officers of the two houses, their 
duties, 
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LEGISLATURE—Continued. 
Clerk of the house of delegates to be 
keeper of the rolls, 


INDEX. 


LIBRARY—(State.)—Continued. 
To the use of what officers library to 
be open at all reasonable hours, 


His powers and duties as such, 88, 89 ett., 100 
Clerk of senate and house to prepare Secretary may appoint a librarian, 
indexes to journals, — ete., 
Their fees for copies, 89 His compensation, 101 
May appoint and remove assistants, 89 Penalty for unlawfully removing 
Assistant may discharge bips of book, etc., frora library, or failing 
principal, 89 to return it, etc., 101 
LEGITIMACY. LIBRARY COMPANIES. 
Of children born out of wedlock by How incorporated, 405, 406, 407 
reason of the marriage of parents, LICENSES. 
and recognition, etc., 4 For what a state license necessary, 
Issue of marriages nul in law, legiti- 202, 208 
mate, 485 What deemed spirituous liquors, 202 
Maintenance of illegitimate children, Penalty for acting without license, 208 
proceedings for, 489, 490 reais not i in certain cases, rt 
ases enumerate 0 
LETTERS OF ADMINISTRATION. For what purposes ; druggist may sell 
Copy of order granting, etc., suffi- , spirituous liquors, etc., without li- 
cient, _ 508 cense, 208 
But recorder to make out letters in Penalty on druggist selling contrary 
T D a re e an sealed ae w if g 
o 
ith Wis deal 503 In prosecution against druggist, i 


LEVIES. 
County, when to be laid by supervi- 
sors, for what purposes, etc., 241, 242, 


323 

Duty of clerk of board and assessor 
thereon, 242 
How levy superseded, etc., 242 


Specific levy to pay judgment, etc., 
against county, 246, 247 


Collection of such levy, 247 
Collection of county levies, 249 
County orders to be taken at par in 
payment of, etc., 258 
~ No property exempt from distress 
for, 206 


Road taxes. 
Levy and collection of, 


Township levies. 
Specific, to pay judgment against 
township, 279 
Collection oftownship levies, 386, 745 
Section 3 of chapter 49 repealed, 745 
Relief against, improperly charged, 
336, 337 


270, 271, 745 


For educational purposes. 
Annual levy for building fund, 302 
And for support of primary schools, 803 
Duties of assessor and secretary of 
board of education as to, 803, 804 


Collection, etc., of such levies, 804, 305, 
745 

Town and village levies. 
When and how made, etc., 330 


By whom, and how collected and 


accounted for, 381, 382 
LEW DNESS. 
Punishment for, 694 


LIBRARY—(State.) 
Secretary of state to have charge of, 100 
“By what rules he is governed in rela- 
tion thereto, 100, 101 


sale be proved, it is presumed un- 
lawful, till contrary shown, 203, 204 
Certain provisions respecting tavern licenses. 
What house deemed a hotel or tav- 


ern, 204 
What keeper thereof to provide, 204 
When and how necessity of provi- 

ding for horses dispensed with, 204 


When and for what cause license 
may be revoked, 204 
State tax on license, how determin- 
ed, 204 
Duty of assessor in relation thereto, 204 


How state licenses are obtained. 
Must be authorized by board of su- 
pervisors, etc., 204 
Exception as to cities, towns, and 
villages, whose charters authorize 
them to be granted by the council, 204 
Person desiring license must apply 
to assessor, ~ 
When he must deliver to assessor a 
copy of order of board of supervi- 
sors, or council, or both, if both 
required, authorizin g such license, 


04, 205 
Such orders, -etc., how authentica- 
ted, 204, 205 


Certificate to be delivered to appli- 
cant by assessor, 205 
Certificate to whom to be presented, 
etc., 
Receipt of proper officer endorsed 
on certificate for the license tax, a 
sufficient license, etc., 
Assessor may obtain license from re- 
corder, 
Duties and liabilities of recorder in 
stich cases, 205 
Power of city, village, or town council not to be 
impaired. 
When city, village, or town license 
may be required, etc., 205 


205 
205 


INDEX. 881 


LICENSES—Continued. 
Production of license. 


LICENSES—Continued. 
Certificate of character required in certain cases. 


License to sell spirituous liquors, 
etc. not to be granted without cer- 
tificate, entered of record, that ap- 
plicant is of good moral character 
and not of intemperate habits, 205 


Bond required in certain cases. 
Bond required of applicant to sell 
spirituous liquors, etc., 205 
Pee iiy in, by whom to be appro- 
ved, 
Penalty and condition of, 205 
Violation of condition a misdemean- 


or, 

How punished, 205 

Liability of sureties in bond for fine 
and costs in such cases, etc., 205, 206 

Duty of justice upon compiaint that 
any person is selling spirituous 
liquors, etc., contrary to law, 206 

" Revocation of license. 
When, how, and by whom license 


revoked, 206 
Person holding license must have. 
notice, 206 


License of no effect after revocation, 206 


Place to which license confined. 
Certificate of assessor to authorize 
keeping of hotel, tavern, bowling 
alley, billiard or bagatelle table or 
table of like kind, must specify 
house in which it is to be kept, - 206 
Keeping same at different place un- 
lawful, 206 
Certificate to sell spirituous liquors, 
etc., shall specify the house where 
they are to be sold, 206 
A sale at any other place unlawful, 206 
Other licenses coextensive with 


county, etc., 206 
How license may be transferred from 
one place to another, 206, 207 
Assignment of license. 
When and how license may be as- 
signed, +> 207 


When assignee to give bond, etc., 207 
Assignment not effectual unless 
made as prescribed in section 17, 207 
Fees, ete., 
Fees of clerk of board of supervisors, 
and assessor for licenses, etc., 
Time for which license granted. 
What licenses expire on 30th of 


April, 207, 208 
What, for one year, or for four or 

two months, 208 
How taxed in the latter case, 208 
Theatrical performances to be taxed 

per week, 208 


Circuses, menageries, and other pub- 
lic shows, taxed on each’ perform- 
ance, 208 
- Appeal from assessor. 
Appeals from assessment of license 
tax, when and how taken, etc., 208 
Proceedings in, 208, 178 


When, and to whom license to be 
produced when required, 208 
Penalty for refusal to produce, “208 


Assessor's list of licenses. 

Assessor must ascertain all persons 

from whom license required, etc., 208 
To deliver to each a certificate; its 

contents, 20 
Duty of every such person to apply 

to assessor, etc., 208 
Penalty for transacting business 


without paying license tax, 208 
Lists to be made by assessor, etc., 208 
What to contain, 208 


Lists to be delivered to sheriff, etc., 
when, 2 
What lists to be transmitted to au- 


ditor, and when, 209 
What to be noted on list, 209 
Lists to be verified, 209 


When no license issued, that fact to 
be returned to auditor on oath, 209 


Effect of lists as evidence, -= 209 
Instructions of auditor to assessors. 
When and how given, etc., 209 


Penalty on assessors, ete., 
For neglect of duty, or failure to obey 


instructions of auditor, etc., 209 
Collection of license taxes ; power to distrain ; 
_ delinquents. : 
When sheriff may distrain for Ii- 
cense taxes, etc., 209 
Sale of property destrained, 209 
Return of person assessed delin- 
quent, 209 
Laws applicable in such case, 209 


Payment of license tax into treasury. 
At what times license tax to be paid 
into treasury, 210 


How payments enforced. 
When and how auditor to proceed 
against officer failing to pay license 
tax, 
What judgment to be entered against 
officer by clerk of court, 210 
Effect of such judgment, 210 
Remedy of person aggrieved there- 
210 


210 


by, 
What rights of state not affected, 


etc., 
Interest to be charged against officer 
failing to pay, etc., 210 
Commission for collecting license tax. 
What allowed officer for collecting 
such tax, 210, 211 
Duty of prosecuting attorney, 
When he must institute prosecutions 
and suits on bonds for violations of 


revenue laws, 11 
No indictment in such case to be dis- 
missed without a trial, 211 


Nor confession of judgment taken 
where there is a fixed fine, fora 
less sum, etc., 21i 

Provisions of chapter remedial, ete., 211 
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LIENS. 


Taz on licenses. 
On hotels and taverns, 211 
To furnish drinks, etc., at public the- 
atre, 211 
To sell spirituous liquors, etc., at 


retail, 211, 212 
To sell same at wholesale, 212 
To sell at retail domestic wines, 212 
To keep bowling alley, etc., 212 
To keep billiard table, etc., 212 
To keep bagatelle table, etc., 212 
To act as auctioneer, . 212 


To practice business of stockbroker, 212 
To practice business of money bro- 


Ker, ete., 212 
To sell or barter patent rights, 212 
To act as hawker or pedlar, 212 
To sell goods by sample, 212 


Such license to be issued by auditor, 212 
And authorizes person to do business 
anywhere in the state, 212 
For theatrical performances, 212 
Proviso as to literary societies, etc., 212 


To exhibit circus, 212, 218 
To exhibit menagerie, 218 
To exhibit any other show, 213 


Lien on lands for taxes, etc.; for 
what time, 186, 888 


For purchase money. 
Of real estate, must be reserved in 


deed, ATS 


Of mechanics. 

For work on, and materials furnished 
for buildings, etc., 

Aggregate of all such liens not to 
exceed the price stipulated in con- 
tract for building, ete., 475, 476 

Priority of such lien over subsequent 
liens created by deed, etc., 

But no priority of lien as between 
parties claiming under provisions 
of section 2, chap. 75, At 

How such lien is preserved, 

Within what time writing necessary 
for the purpose to be filed with re- 
corder, 

What to be stated in such writing, 

Writing must be verified, 

And recorded by recorder in a book 
to be kept for that purpose, 

Book to Kè indexed, and what to be 
stated therein, : 

Fee of recorder therefor, 

Sub-contractor, etc., must give no- 
tice in writing to owner of building 

-within thirty days, ete., or loose 
his lien; what notice must state, 476 

When contractor, etc., entitled to 
compensation for part performance 
of his contract, 


475 


476 
476 
476 


476 


Enforcement of such lien. 
How and in what time lien may be 
enforced, 76, 477 
When lien discharged, if suit not 
commenced, _ AQ? 


INDEX. 


LIENS—Continued. 


If such suit be commenced by one 
person if inures to the benefit of 
all having liens, etc., 

If any claim be established in such 
suit, court to order a sale of prop- 
erty, etc., 

When and how recorder to enter a 
discharge of such lien, etc., 


477 


ANT 


AT? 


How liens may be released. 
May be released by writing signed 
AT? 


and acknowledged, etc., 

Form of release and acknowledg- 
ment, 477, 478 

Assignment of lien to be recorded, 
etc., 478 

By whom release to be executed in 
case of the death, insanity, or in- 
fancy of person entitled to lien, 

Release to be presented to recorder 
for record, etc., 478 

Time of leaving for record to be 
noted thereon by recorder, 478 

Lien discharged from that time, etc., 478 

Recorder to record and index all 
such releases in proper record 
book, ete., 

Also to note fact of release in margin 
of record of lien, 

Proceedings in case of refusal of 
party holding lien to execute a re- 
lease to the party entitled thereto, 478 

To be at the costs of the party so re- 
fusing, 478 

What liens, etc., are not impaired or 
affected by provisions of chap. 76, 479 

When execution upon a judgment 
entered in judgment lien docket is 
returned satisfied, what to be done 
by clerk of circuit court and re- 
corder, 


Attachment lien. 
From what time it dates, 556, 557 
Attachment first served, etc., to have 
priority of lien, 561 
Day and hour of levy to be noted 
561 
561° 


478 


478 
478 


479 


thereon, 

To be levied in the order they are 
received, 

If several be received at the same 
time, they must be served at the 


same time, etc., 561 
Judgments. 
Docketing of, etc., 665, 666 


Lien of Judgments. 
On real estate, from what time it 
dates, 
As against a purchaser for value 


666 


without notice, etc., 666 
May always be enforced in a court 
of equity, 668 


As between alienees of different 
parts of estate liable, what part 

-~ first liable, 666 

When judgments to be satisfied 
ratably, 666 


INDEX. 883 
LIENS—Continued. LIMITATION. 
Limitation. | Every statute of, applies to the state; 
Of proceedings to enforce judgments, | exception, 
666, 667 Upon claims heretofore accrued, 221 
Notice of lis pendens, 667, 668 When prosecution for recovery of 


lien on personal estate. 
How lien acquired on debtor’s whole 
personal estate, 


How such lien is terminated, 672 
Proceedings against debtor in such 
case, 672 to 675 | 


Given by husband or parent. 
On property which has been set 
apart as exempt from distress or 
levy, void, 


LIEUTENANT COLONEL. 


To be one for each regiment, 117 | 
Election of, 118, 119, 120 | 
To be commissioned by governor, 120 į 
When commission forfeited, 120, 121 
His qualification, 121 
How hemay resign or be removed, 121 
His residence, 121 
Fines on, for delinquencies,. 140 
By whom such fine may be suspend- 
ed or remitted, 
Court martial for the {trial of, fof 


whom composed, 146 
LIEUTENANTS. `. pe 
How many to each company, 117 


Their election, etc., 118, 119, 120 
To be commissioned by the governor, 120 
When he forfeits his commission, 120, 121 
His qualification, - 121 | 
How he may resign or be removed, 121 
Where to reside, 121 

| 

| 


Fines on, for delinquencies, 140 
Suspension and remission of such 
fine, 142 


Court martial for the trial of, of 
whom composed, 


LIFE. 


Imprisonment for life in the peniten- 
tiary, in what case, | 

No pardon to be granted except upon 
proof of innocence, 720 


LIFE ESTATES. 


Can only be conveyed by deed or 


will, ; 409 | 
What conveyance construed to vest i 
only a life estate, = 


For the life of another goes to the 
personal representative of party 
entitled thereto, 504 

Default of tenant for life, not to l 
affect remainder man, 517 | 

How long lessee of tenant for life | 
may hold land, etc.; apportion- | 
ment of rent, etc., öəl | 


LIFE, LIBERTY AND PROPERTY. 


No person to be deprived of, without ; 
due process of law, 15, 17, 21 | 

Private property not to be taken for | 
public use, without just compensa- 


tion, 15, 21 | 
LIGHT INFANTRY. l 
Volunteer company of, of what num- | 

ber to consist, 125 


fine must be commenced, 226 
Suit for recovery of claim against 
the state, when to be commenced, 227 
Words of limitation dispensed with, 460 
Without such words fee simple 
passes, etc., 460, 461 
What limitation held to be valid, 460, 461 
Limitation in deed or will contin- 
gent upon person dying without 
issue, etc., how construed, 461 
When estate by deed or will ete., 
‘construed to be an estate for life, 
with remainder to heirs, etc., 461 


Limitation of suits as to lands. 
Limitation of entry on, or action for 


land, 546 
Right not preserved by continual 
claim, etc., , 546 


Saving in favor of persons under dis- 
ability ; exceptions, 546, 547 
What actions are governed as to lim- 
itation by the laws in force on the 
26th day of March, 1861, 547 
What actions are governed as to lim- 
itation by the laws in force on vhe 
day before this code took effect, 547 
What actions for the recovery of 
lands are governed as to limitation 
by section 1 of chapter 104 of this 
code, 547 
Limitation of personal actions. 
In actions upon indemnifying bond 
taken under any statute, or upon 
the bond of an executor, adminis- 
trator, guardian, curator, commit- 
tee, sheriff, deputy sheriff, clerk, 
deputy clerk, or any other fiduci- 
ary or public officer, suit must be 
brought within ten years, 54T 
In actions on contracts under seal 
executed before the passage of the 
code, twenty years, 54T 
If upon writing under seal executed 
after the passage of the code, ten 
years, . 547 
In actions upon awards, and written 
contracts not under seal, executed 
before the passage of the code, five 
years, 547 
If executed, etc., after the passage of 
the code, ten years, 
In actions upon other con tracts five 
years, 547 
Except upon store accounts, in which 
the action may be brought within 
three years, 547 
And in actions between partners to 
settle accounts, and between mer- 
chant and merchant, etc., within 
five years after the cessation of the 
dealings, etc., 547 
When right of action deemed to 
have accrued upon official and 
other bonds, 548 


884 INDEX. 


Limitation in suits against fiduciary A bill in equity to repeal a patent for 
himself, or his representative, land, must be brought within ten 
which could have been maintained years next after the date of the 
if he had given no bond, patent, 549 


Promise to pay debt, etc., barred by When limitation does not apply, or ts qualified. 


LIMITATION—Continued. | LIMITA TION—Continued 


548 | 


statute of limitations, must be in 
writing to bind the party, 

Within what time suit may be 
brought in such case, 

How plaintiff may sue in such case, 
and proceedings in such suit, 

Effect of acknowledgment in wri- 
ting, from which a promise to pay 
may. be implied, 

Effect of acknowledgment or pro- 
mise by a personal representative, 
or joint contractor, ete., 

No provision by will for the payment 
of debts, to affect debts barred by 
statute of limitations, unless it 
plainly appear that the testator in- 
tended them to be paid, 

Action or scira facias upon a recog- 
nizance, not of bail, in a civil suit, 
must be commenced within ten 
years after the right to bring the 
same first accrued, 

And if upon such recognizance of 
bail, within three years after the 
right to sue out execution on the 
judgment accrued, 

What period is to be omitted in the 
computation of time in such case, 
Personal actions for which no limi- 

tation is prescribed, if of such a 


548 
548 


548 


548 


548 


548 


549 


Saving in favor of persons under dis- 
ability, for what time, etc., 549 
But not to extend beyond twenty 
years from the time the right ac- 
crued, ~ 549 
In case of the death of a person be- 
fore a right of action accrues to 
him, etc., and there be an interval 
between his death and the qualifi- 
cation of his personal representa- 
tive of more than five years, such 
personal representative will be 
deemed to have qualified on the 
last day of said five years, 549, 550 
What acts of defendant, etc., will 
prevent the running of the statute 
of limitations, 550 
But limitation only stops as to the 
person obstructing the prosecu- 
tion of the suit, etc., 550 
What contracts are governed as to 
limitation by the laws of another 
state or country, 550 
When, in what cases,.and under 
what circumstances the plaintiff 
has an additional period of one 
year in which to bring his suit, 550 


LIMITED PARTNERSHIPS. 


For what -purposes they may be 


nature that the cause of action formed, 539 

would survive in case of the death General and special partners, 589 

of the party, must be brought Special partner; cash payment by 539 

within fve years after the right to When not personally liable, 539 
bring it first accrued, 549 How such partnership formed; paper 

And if the cause of action would not to be signed, etc., 589 
survive in case of the death of the When partnership deemed to be 

~ party it must be brought within formed, 589 
one year next after the right to When special partner liable as a gén- 

~ bring it first aecrued, 549 eral partner, : 539 

An action upon a judgment or decree Dissolution of such partnership, 5389 


rendered in another state or coun- 
try is governed as to limitation by 
the laws of such state or country, 
And whether the action be barred 
by the laws of such state or coun- 
try or not, no action shall be 
brought against a person who 
shall have resided in this state du- 
ring the ten years next preceding, 
on a judgment or decree rendered 
more than ten years before the 
commencement of the action, 


549 


Renewal thereof, 539, 540 
Business of firm, how conducted, 540 
When special partner not to with- 
draw stock, 540 
His liability in such case, 540 
Special partner not to be paid till 
other creditors are satisfied, etc., 540 
Sale, deed, etc., of partnership effects, 
when void, etc., 
Notice of dissolution, when neces- 
sary ; publication of, 540 
Suits by and against partnership, etc., 541 


Suits to avoid gifts, ete., and to repeal granis. | LIQUIDATED CLAIMS. 


Suit to avoid a gift, conveyance, as- 
signment, transfer or charge, etc., 
must be brought within five years, 


How listed for taxation, 164 
LIQUORS. 


Not to be sold without a license, 202 


etc., Penalty for so selling, 203 
Or the subject thereof, or some part In what cases druggist may sell 
of it, must within that time be without a license, 203 


levied on, etc., at the suit of a 
creditor, etc., 


549 


Penalty on druggist selling for any 
other purpose, 203 
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LIQUORS.—Continued. 


If sale be proved to have been made 
by druggist, it is prima facie un- . 
lawful, ete., 208, 204 
License how obtained, 204, 205 
Certificate of character required, 205 
Bond also required ; penalty for its 
violation, 205, 206 


Revocation of license, 206 
To what place license is confined, 

etc., 206, 207 

Assignment of license, 207 

Fees of officers, etc., 207 
For what time license to be granted, 

207, 208 

Tax to be paid, 211, 212 


Treating voters on election day, for- 
feitures and penalties for, 
Places where liquors sold, to be kept 
_closed on election day and day be- 
fore; penalty for failure, etc., 67 
Duty of justice on complaint, etc., 
that person is selling liquor unlaw- 
fully, 206, 704 


LIS PENDENS. 


Notice of, to be filed with, and re- 
corded by recorder; what to set 
‘forth, 667, 668 

If not done purchaser of real éstate 
affected by suit will hold the same, 667 


LISTS. 


Of deeds. 
To be reported by recorder to asses- 
sor, when, : 156 
Of judgments and decrees. , 
To be reported to clerks by courts to 
assessor, when, 155, 156 


Of lands devised by will. 


To be reported to assessor by record- 
er, when, 156 


Of grants issued by the state. 
Te be reported to recorder by secre- 
tary of state, when, 156 
Duty of recorder thereon, 156 
Penalty on any such officer for fail- 
ure, 156 
Of real estate in each township. 
To be entered separately for each 
township in land book, 156, 157 
Property for taxation. 
By whom to be listed, 161 
What personal property to be so list- 
1 


ed, 
In what district to be listed, 163 
Value of credits, ete., 
How listed, 164 | 
What deduction to be made from 
such value, 164 
i List to be called for. 
By assessor, when, etc. 164 
To whom he may apply, 164 
Penalty on assessor for failing to 
make such call, 164 


Form of list to be furnished if desired. 

Assessor to furnish any person who 
may desire it, form for list and val- 
uation of his property, 164 
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LISTS.—Continued. 


With whom such list to be left, if 
party be absent, etc., 164, 165 
Within what time person receiving 
such list to return it, with a state- 
ment of his property and the value 
thereof, etc., 165 
Affidavit to be appended thereto, 165 
Penalty for refusing to give list of 


property, etc., 165 
Correction of list, etc., by assessor, 
65, 166 
Railroads. 


Property of, how and by whom to 
be listed for taxation, etc., 168, 169 


Correction of personal property book. 


Such books when made out, together 
with lists mentioned in 57th sec- 
tion of chapter 29, to be presented 
to recorder for correction, etc., 

178, 174 

Proceeding thereon, 174 

Such books, etc., and lists when to 
be delivered to clerk of board of 
supervisors, . 175 

Duty of clerk thereon, 175 

Delinquent lists. 

For uncollected taxes, when and how 
made out and returned, 182, 183 

Form of such lists, and of the verifi- 
cation thereof, 182, 183 

Copy of lists, when and where to be 


posted, 183 
When lists to be presented to super- 

visors, 188 
Duty of supervisors thereon, 183 
Original lists to be preserved by 

clerk of board in his office, 183 


Copies of lists-certified by board, ete., 
After such copies are certified, offi- 
cer not to receive taxes charged 


thereon; exception, 183 
To whom such taxes may be paid, 
etc., 183, 184 


Such copies how disposed of, etc., 184 
Copy of third list may be placed in 
the hands of sheriff, collector, or 


constable for collection, 184 
Penalty on officer for false return of 
list of delinquents, 184 


Sale of delinquent lands for taxes. 
Auditor to deliver to sheriff or col- 
lector, two lists of real estate re- 
turned delinquent for the non-pay- 
ment of taxes, when, 186 
Duty of sheriff on receiving such 
lists, 187 
Sales of lands mentioned in lists, 
etc., 187, 188 
List of such sales to be made out and 
returned by sheriff, ete., to record- 
er, when, 189, 190 
Form of list and affidavit thereto, 189 
Duty of recorder;in relatiofi-to such 
list, 190 


Of real estate purchased by the state for taxes. 


List to be made out and returned to 
recorder ; form of, 197 
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LISTS.—Continued. 
List to be verified; when to be re- 


INDEX. 


| LISTS.—Continued. 
Writings admitted to record. 


| 
turned, T| A list of to be set up by recorder, 
Bes of recorder on receiving such | when and where, 479 
! What to be stated in, 472 
Duty ooo ee e o Duplicate of, to be inserted by re- 
: corder; to recor e 197 ; corder in his order book, 472 
When veal, estate embraced in lists Hae OE failure, ANg 
deliyered to sheriff, etc., deemed | LITERARY ASSOCIATIONS. 
to have been sold, etc., 199 | How incorporated, 405, 406, 407 
License. | i LIVE STOCK. 
* List of, to be made out by assessor, Keepers of scales for weighing live 
etc., 208 | stock, etc., to have constantly on 
To be delivered to sheriff when, 209! hand a sealed weight of not less 
To be certified to auditor, when, 209 | than 50 pounds to test scales, etc., 427 
Effect of such lists as evidence, 209 ' Penalty for failure, 427 
“Pines, Live ee aeea a as doce 
ents family may be killed for 
tt ka Na a clerk of that use before sale or distribu- 
What to be stated in list, 5 a e a 
And what to be subjoined thereto, 225 | einegies Or Keeping tive stock; ust 
Clerk’s fee therefor, 995 | LOANS. 
Penalty on clerk for failure, etc., 225 | Temporary may be raised by gov- 
County levies. i era ; 
; é | How long to run; rate of interest, 99 
Delinquent lists of, 249 | 5 : : 
` May be contracted by trustees of re- 
Wiat ists of property to be made ee ae aie 
, ent association, 
EAT e on claim of sel How such loan secured, ' 416 
' "Of goods and chattels. 
List to be made by appraisors of 
such property, etc.; verification of, 255 . In what cases property in such goods 
List obe delivered to officer, and and chattels taken to be with P Pi 
; possession, etc., 473, 47 
annexed sess en return, etc., 255. Unless declared b by will or deed duly ia 
Delinquent list of, etc., l 804, 805 T ou : 
Deli Town or oige taxes, Burning of, how punished, 682 
elinquent lists of, 832 | LOGS, 
ae Township taxes. Placed across streams for foot pas- 
Delinquent lists of, etc., 387, 888 | | sengers, penalty for injuring, etc., 278 


Stockholders. 

A list of, in joint stock company, for 
what time, and where to be hung 
up before every annual meeting 

Piduciaries. 

List of, to be kept by clerk of circuit 
court and recorder, etc., 

What to show, 

List of, whose accounts are before 
him for settlement, when and 
where to be posted by ears 
sioner or recorder, 


Of lands purchased by the state in 1860, i 
taxes. 
Lists of, to be furnished by assessor, 


400 


508 


etc., to recorder, etc., 550, 551 
Duty of recorder thereon, ' 551 
Attached property. 
A. list, etc., of, to be returned with 
attachment, 556 
Jurtes, 


List of, when and how prepared by 
supervisors, etc., how disposed of, 579 

List of, for attendance at court, 
when and how drawn and sum- 
moned, 580, 581 


| LORD’S DAY. 
í Penalty for working, etc., on, 
| Penalty for hunting, shooting and 
carrying firearms, etc., on; ; excep- 
tion, 
In what cases and by what persons 
forfeiture not incurred, 
No contract to be deemed void þe- . 
cause made on, 695 


| 
i 
po OR DESTRUCTION, 
| 


694 


Of book containing judgments, de- 
crees, etc., when and how matters 
contained in such book re-entered; 
‘effect of such entry, 

Of book containing record of wills, 
deeds, etc., when and how such 
wills, ‘deeds, etc., may be recorded 
anew, 616, 617 

What such record to show, 617 

Its effect as evidence, 617 

If papers in suit be lost or destroyed, 
how suit may be proceeded in, and , 
lost papers supplied, 617 

When court may require new plead- _ 
ings to be made up, 617 

Or a new suit may be commenced, 
within what time, 


| 
| 
| 
i 
| 


INDEX. 


LOSS AND DESTRUCTION—Continued. 
When any such book deemed lost, 
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LUNATICS—Continued. 
As to insane persons in the naval ser- 


etc., 617 vice of the United States, 420 
Proceedings to prove the contents of Idiots not to be received into hospi- 
any such lost papers and records, tal for, etc., 2 
618, 746 Person charged with crime found to . 
Sections 17 and 18 of chapter 130 be a lunatic, etc., how to be dealt 
amended, 746 writ 420 
LOTS. hen person may be discharged 
In towns, etc., to be entered separate- from hospital or jail, and how, 420 
ly in table of town lots, how, 160 How lunatic escaping is again ar- 
Deeds for, when sold for taxes, to be rested and confined, 421 
made when, 192 Person charged with crime when re- 
Report of surveyor in regard to, etc., 192 stored to sanity, how disposed of, 421 
LOTTERIES Other persons restored to sanity, 
GIVES, ; how disposed of, 
Prohibited in this state, 87, 698 Of what county lunatic deemed an 
Punishment for setting up, being - inhabitant, 491 
concerned in, or promoting, etc., 698 How expenses of lunatics are to be 1o 
LUMBER. . paid, 421, 422 
Punishment for burning, 682 Allowances to officers, etc., having 
LUNATICS. | care of lunatics, _ , 2 
West Virginia hospital for the insane, 417 Committee of lunatic; his powers 
Provisions in relation to the location and duties, ,_ 422, 428 
and government of, 417, 418 ‘When and how real estate of insane 5 
How applications for admission deci- | When, and fo, and by whom, 428, 424 
ded on, 7 
Arrest, examination and commit- penses of lunatics to be paid, 424 
ment of lunatics, etc., 418, 419 al When, and by whom claims for ex- 
Duty of sheriff in case lunatic com ved, may be released or Bd, 425 
mitted, ete., ra M 
Duty of examining board on arrival a = Word “Lunatic” defined, 425 
of lunatic, ete., a Expenses of examination and com- of 
What done with lunatic not received- | mitment of, how paid, 425 
at hospital, (See title “Insane persons.”) - 
When non-resident to be received: LYING IN WAIT. 
therein, ete., 419 Murder by, how punished, 678, 720 
M. 
MACHINERY. | MATL—Continued. 
Condemnation of land for the pur- | Sheriff may return process by mail; 
pose of building machines, ete., | what is evidence of such return, 208 
- thereon, 286 | MAIMING. 
Proceedings in such case, 286, 287 | Punishment for, etc., 678 
Provisions in relation to such ma- ' | MAINTENANCE 
chines, 287 ' 

Punishment for injuring, ete., 684, 685 | Of ings against p children; proce ed- 
MAGNETIC NEEDLE. , : ing the father, etc., 489, 490 
Variation of, from true meredian, to Liability of relations of pauper for 

be certified by surveyor in his plat his support, 390 
and certificate of survey, 450 | MAJOR GENERALS. 
MAIDENS. | One for each division, 117 
Abduction of, for purposes of pros- Staff of, of whom to consist; how 
titution or concubinage, felony, 679 | appointed, 117, 118 
Marriage of, under 12 years of age, | How appointed and commissioned, ` 
void, from what time, 440 | 29, 118, 120 
Proceedings to declare such mar- F Their qualification, ete., 121 
MAI riage void, 4401 .- Resignation and removal of, 124 
L. | Where to reside, 121 
Process, when to be sent by; duty May employ expresses to carry their 
of clerk in such case, orders, 134 
Duty of clerk when process comes : Compensation of person s9 employ- 
directed to him by mail, 586 ed, and how paid, 184, 135 
What proofis prima facie evidence Fines on for neglect of duty, 139 
of receipt of process mailed to. Arrest and trial of by courts martial, 
officer, etc., 252, 258 etc., =i 145 to 148 
111 
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MAJORS. 
Two for each regiment and one for 
each separate battalion, 117 
How elected, etc., 118, 119, 120 
How commissioned and qualified, 


120, 121 | 
Resignation and removal of, 121 
Where to reside, 121 
Fines on, for neglect of duty, 140: 


Arrest and trial of, by courts martial, | 


etc., 145 to 148 
MAJORITY. i 
Words purporting to give a joint au- | 
thority to three or more persons, 
confer such authority on a major- 
ity, ete., 
MALPRACTICE. 
Proceedings against an attorney at 
law for 590 
MANDAMUS. 
Jurisdiction of circuit courts in cases 
of mandamus to correct, etc., pro- 
ceedings of justicés and other in- 


ferior tribunals, 30, 578 
Court of appeals has original juris- 
diction in cases of, 30, 575 


| 
j 
| 
Payment of claims against county 
may be enforced by circuit court 
by writ of, 246 
Proceedings in such case, 246, 247 : 
Such court way also enforce the per- i 
formance of any legal duty by the 
board of supervisors by such writ, 247 
Judgments against counties, town- 
ships, cities, towns and villages in 
certain cases, may be enforced by, 279 
Levy for school purposes may be en- 
forced by circuit court by writ of, 808 
Return to writ of, and pleadings and 


proceedings thereon, 570 

Judgment in. such case, 570 
MANSLAUGHTER. 

Punishment for, 678 


How and where punished if person 
stricken, etc., in, and die out of the 
state, 678 

On indictment for felonious homi- - 
cide, accused may be convicted of 
involuntary manslaughter, 720 


MANUFACTURING COMPANIES. 
How much land they may hold, 404 
How incorporated, ete., 88, 405, 406, 407 
Report of, where listed for taxation, 
163, 166 
Articles manufactured by, or by in- 
dividuals, when exempt from tax- | 
| 


- ation, 162 
MAPS. 
Of counties to be made, etc., 248 
What to show, 248 
How disposed of, 248 


MARQUE AND REPRISAL. 
Power of Congress to grant letters of, 9 | 
MARRIAGES. 
Marriage license to be issued by re- 
corder; of what county, 
To be registered by recorder, and 
how, 433 


MARRIAGES—Continued. 


What consent necessary in case per- 
son intending to marry be under 
twenty-one years of age, 433 
Written consent; proof of, 483 
Rites of matrimony. 
The right to celebrate, how obtained, 434 
Bond in such case, and the penalty 


thereof, >- . 484 
Such authority to extend throughout 
the state, 434 


Powers of recorder to appoint per- 
son to celebrate in his county, etc.; 


bond in such case, _ 484 
Any such order may be rescinded, 
etc., 434 


Marriages between persons belong- 
ing to certain religious societies ; 
how they may. be solemnized, 434. 
Marriages must be under license, etc., 484 
But validity of marriage not to be 
affected by want of authority in 
the person solemnizing it, if other- 
wise legal, and in good faith, 434 
Marriages celebrated between April 
17th, 1861, and January ist, 1866, 


legalized, etc., 434 
Fee of minister, etc., for celebra- 
tion of, 434 


Marriages between colored persons 
legalized, ete., 
Prohibited degrees, ete. 
Within what degrees of relationship 
marriages prohibited, 434, 485 
Between first cousins prohibited 
after April 1, 1869, 435 
Prohibition continues after dissolu- 
tion of marriage, etc.; exception, 485 


Marriage of female under fourteen, ete. 
When and how the estate of such 
female may be committed to a re- 
ceiver, etc.; his bond, etc., 435 
Entries of such receiver, 485 
When court may direct property to 
be delivered to female as her sole 
and separate property, 435 
Register of marriages. 
To be kept by recorder ; -what to be 
“recorded in, 435, 486 
Recorder to issue marriage license; 
form of, etc., 
Return of minister, etc., celebrating 
marriage, 435, 486 
What to be endorsed by him on 
license, 436 
Duty of recorder on such return, 436 
Record to be made on such case, 
and what to contain, 436 
Record of marriage celebrated out 
of this state, etc., 436 
When condition of bond of minister, 
etc., deemed to be broken,etc., 486 
Copy of register of marriages, etc., 
when to be returned to auditor; 
penalty on recorder for failure, 487 
Duty of auditor in relation thereto, 488 
Copy of register as evidence, etc., 4388 


~ Laws in relation to marriages, etc., 


to apply to colored persons, 438 
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MARRIAGES—Continued. 

But registrations of, to be kept dis- 
tinct from those of white persons, 438 

Fees of recorder, 438 

Blank forms to be furnished by audi- 
tor to recorders, etc., 

Marriage between white person and 
negro void, 

Certain other marriages void, 

But a decree must be had declaring 
them void, etc., 

Age of consent, etc., 

Marriage out of this state when to be 
governed by same laws, as if cele- 
brated in the state, 

A suit to affirm or annul a marriage 
may be brought by either party, 
when, 440 

Marriage presumed valid until con- 
trary shown, 

Divorces. 

When, how and for what causes 
granted, and proceedings therein, 
etc., 41, 442, 443 

MARRIAGE CONTRACTS. 

Valid as to creditors and purchasers 

from the time they are duly ad- 


0 
440 
440 


440 


mitted to record, 474 
No action can be maintained on, un- 
less in writing, 5385 


MARRIED WOMEN. 
Separate property of. 

Property heretofore conveyed as her 
separate property, etc., to remain 
such, etc., 

Property owned by a woman here- 
after marrying, at the time of her 
marriage, etc., to be her separate 
property not subject to the control 
of her husband, nor liable for his 
debts, 47, 448 

May take by inheritance, gift, grant, 
devise or bequest, from any per- 
son, other*than her husband, any 
property, etc., and hold the same 
as her sole and separate property, 


447 


etc. 

May ’sell, convey and devise the 
same, etc., as if she were a single 
woman, 448 

Such property not subject to the 
control of her husband nor liable 

“for his debts, 448 

But, unless sheis living separate and 

' apart from her husband, she can- 
not sell and convey her real es- 
tate, unless the husband joins in 
the deed or other writing by which 
it is sold or conveyed, 

When trustee holding real or per- 
sonal estate of a married woman, 
may convey the same to her; cer- 
tificate of judge, etc., 

May insure the life of her husband, 


448 


etc. 
Amount of insurance, how made 
payable, etc., 449 
May receive a patent for her own ji 
9 


use, when, 
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Her rights in respect to the same, 449 

Deposits made by a female then, or 
afterwards married, to be paid to 
her, ete., 449 

When she may vote as stockholder 
in incorporated company, etc., 449 

Debt of wife before marriage, joint 
action for against husband and 
wife may be sustained, 

But executions on judgments to issue 
against the wife only, and binds 
only her separate estate, and not 
the property of the husband, 

A husband who acquires separate 
estate of wife, liable for her debts 
contracted before marriage, to the 
extent of the property acquired. 449 


How a married woman may sue and be sued. 


In what case she may sue and be 
sued without joining her husband, 449 
Not necessary in any case for her to 
prosecute or defend by guardian 
or next friend, 1, 449 
Proceedings in suits against, to sub- 
ject her separate estate to the 
payment of debts, etc., 447, 448 
(See notes at the bottom of these pages.) 


When she may carry on trade or business in 
her own name. ` 


If she live separate and apart from 
her husband she may carry on 
trade or business in her own name, 

Stock, property, and profits of such 
trade, etc., as well as her own earn- 
ings, her sole and separate proper- 
ty, etc., 449, 450 

Acknowledgment, and authentica- 
tion of deeds of, 

To be recorded with deed, 

Effect of her deed when properly ac- 
knowledged and recorded, 

How she may convey her separate 
estate when she is living separate 
and apart from her husband, 

What to be proved and certified in 
such case, etc., 

Effect of certificate as evidence, 

Penalty on officer for making false 
certificate, 

Former defective acknowledgments 
by, cured, 

Power of attorney by a married wo- 
man; when and for what purpose 
she may execute, 

Effect of her deed and acknowledg- 
ment executed under such power, 472 


449 


Hy 


449 


449 


470 
471. 


471 


AT 
ATL 
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p 


af 


Insane married woman. 
Expenses of, in hospital for the in- 
sane, etc., to be paid by husband, 424 
When and how claim on husband 
released, 424 
Aliens. 
Married woman, though born out of 
United States whose husband is a 
citizen thereof, may take and hold 


real and personal estate, etc., 458 


- 
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Descent and distribution of property to mar- 
ried woman. 

When she is entitled to the whole of 
her husband’s estate, 484, 485 

Living apart from her husband. i 

When she may accuse any person, 
other than her husband, of being 
the father of her child, etc., 489 | 

Renewal of lease to or by married woman, ete., | 

Proceedings to compel such renew- 
al, ete., 495 | 

Wife of insane or infant husband 
may join in conveyance of real es- 
tate decreed by the court, etc., 

“Or she may sell her inter est in such 
estate, | 

What part of proceeds of sale to be | 
paid her in such case, etc., 496 

Proceedings to sel) real estate of in- 
sane wife, 96, 497 

Right of entry. 

Of married woman, not barred by 
judgment in her husband’s life- 
time by default or collusion, etc., 

In what cases she may come in dur- 
ing her husband’s lifetime and de- 
fend her right to her inheritance, 

No conveyance or other act of hus- 
band of or in regard to real estate 
which is the inheritance of the 


496 


INDEX, 


MASTER AND APPRENTICE—Conťd. 

Bond for such payment may be ta- 
ken; where filed, etc., 490 

If not filed master not entitled to 
services of apprentice, 490 

Writing, when and how assigned; 
rights of assignee, 

Of the money which the master is to pay. 

To whom such money is to be paid 
and when, 491 

When and how direction for such- 


payment may be changed, 491 
Money for last year to be paid to ap- 
prentice, 491 


Proceedings to recover money, etc., 491 


Controversies beiween masters and apprentices. 
Complaints of apprentice or master 
to be received by court or record- 

er ; notice of; determination of 

Apprentices when not to live out of 
county where bound, ete., 

When order made allowing him to 
do sò, court or recorder of such 
county to hear complaints, ete., 

Effect of removal of apprentice out 
of'county without leave, 

If apprentice bound out of state, be 
brought within the same, what 
court or recorder to hear com- 
plaints, ete., AY1, 492 

Punishment of person harboring, 


491 
491 


491 
491 


wife shall affect her right thereto, ete., : apprentice who deserts his 468 
ia as MATRIMONY 
Statutes of limitations. ! J : 
Within what time married woman ates of, how and by whom celebra- 
may redeem her lands sold for 
aea rie 195, 196 | MAYORS, tices, 333 
But if such landsbeher goleandsep- ; Their a ts PSUEES; oo 
arate property she must redeem i ss 
the same within one year, 196: | MEASURES AND WEIGHTS. 
Within what time she maybringan ~ | Provisions in relation to, 425, 426, 427 


action or suit after disability ae 
moved, 


49 | 

9 | 
MASCULINE GENDER. | 
How word importing masculine gen- 

der to be construed, e2 
MASONS, FREE AND ACCEPTED. | 
How incorporated, etc., 412 } 
| 

| 

i 

| 

0 | 

0 | 
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MASTER AND APPRENTICE. 
How a minor may be bound. 
Minor may be bound by father or 
guardian, etc., 
When by the mother with the ee 
sent of the recorder, 
When he may be bound by the fs 
corder, 490 ! 
For what term bound. 
Till 21 years old ifa boy, or 18 years 
if a girl, 4 
Of the writing by which he is bound. 

What must be specified therein, 490 
What the master must teach ‘him, 
etc., 4 
Order of recorder allowing minor to 

be bound, what it must direct; 
writing when, and what, to bind 


master to pay, 490 


Standard weight of coal, rye, corn, 
flaxseed, wheat, beans, potatoes, 
clover seed, barley, oats, buck- 
wheat, timothy seed, dried peach- 
es and dried apples, 

MEAT. 

Punishment for selling unwhole- 

some, 
MECHANICO’S LIEN. 

In what cases, and for what, lien of 
mechanics and others, attaches, 
etc.; and upon what property, 

Amount of lien limited, 475 

Owners of buildings not required to 
pay more in any case than the 
amount stipulated in his contract, 
ete., 475, 476 

Priority of such lien, 476 

Lien discharged unless a statement 
of the amount due be filed with 
the recorder, etc., 476 

- What such statement must contain, 476 


696 


Must be sworn to, etc’, 76 
Recorder to enter. same in “ Mechan- 
ics’ lien record,” ete., 476 


Person furnishing materials, etc., 
must give notice to owner, when, 476 
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MECHANICS LIEN—Continued. MILEAGE—Continued. 
Notice what to state, 476 Of Judges, 81, 84 
Remedy where owner fails to per- Of grand and petit jurors, 582, 623 
form his contract, etc., 76 Of witnesses, 623 
Lien how enforced, 476, 477 Of surveyors, 648 
Suit for, when to be commenced, or Of constables, 660, 661 
lien lost, 477 Of sheriffs, 422, 661 
au by one having lien inures to je MILE STONES. 
the benefit of all, etg, De o 2 
When court to order‘a sale of the rave ie iag OF ujuring Gi how: pun 278 
property, oe ‘ that ATT MILITIA. 
Discharge of lien, when to be enter- Provisions of constitution of United 
ed in margin of lien record, ANT States, respecting organizing, arm- 
Release of iens. ing and disciplining, 9 
When to be executed; their form Proper defence of a free state, 15 
and effect, 477, 478, 479 Constitutional provision in regard 
MEDICINES. to appointment of officers of, above 
Fraudulently adulterating, how pun- the rank of colonel, 29 
ished, 696 Calling out militia. 
MEETING HOUSE. Power of governor to call out, in 
Burning of, how punished, 681 . what cases, 94. 
MEMBERS OF THE LEGISLATURE. His orders, etc., when called out, 94, 95 
Privileges of, 28, 86 To whom ‘sent, with notice of place 
Qualifications of, of rendezvous. 
Compensation of, 28, S1 Orders to be obeyed by officers, 95 
Attendance of, how compelled, 3T, 86 Command of, when called into ser- 
Expulsion of, vice, 95 


Punishment of, for misconduct, oy 


MENACES. 

Attempts by, to hinder, obstruct or 
oppose any Officer of ‘this state in 
the discharge of his official duties, 
punishment for, 68 


MENAGERIES. 


-Must be licensed, 203 
Penalty for exhibiting without li- 
cense. 203 
Rate of tax to be paid, 2138 
MERCHANTS. 


How assessed for taxation, 167 

Commencing business after the first 
day of April, how assessed for tax- 
ation, 

When property so assessed, owner 
not required to list it otherwise, 
nor shall it be otherwise assessed, 167 

Property of, not so assessed, to be 


167 


assessed as other property, 167, 168 
Limitation of action between Mer- 
chants, 547 
Store account. 
Limitation of action on, 547 
MERIDIAN. 
Survey to be made by magnetic me- 
ridian, etc., 450 
MERGER. 


Alienation’ of particular estate on 
which remainder depends, etc., 
not to operate by way of merger, 
etc., to defeat, impair, or other- 


wise affect remainder, 461 
Civil remedy not merged by com- 
mission of felony, 699 


MESNE PROFITS. 
When and how recovered, 521, 528, 524 


MILEAGE. 


Of members of the legislature, 28, 84 


=) 


When and how enrolled. 

Persons liable to militia duty, 110, 111 
Persons exempt therefrom, 111 

Certificate of bodily infirmity, how 
and cf whom obtained, 111, 112 

Persons exempt from ordinary mili- 
tary duty 112 
nroa ‘of, how made, 112, 118 

Person claiming exemption, to 
118 


_ prove it, 

Enrollment, how corrected when 
erroneous, 113, 114 

Roll of companies, how made out, 114 

Enrollment of company having no 
commissioned officer, how made, 114 

Organization of. 

General organization into divisions, 
brigades, regiments, battalions and 
companies, 114 


Divisions and brigades formed, 114, 115 
Cavalry and ar tillery regiments, how 


formed, 115 
Regimental districts. 
To remain as at present till altered, 
etc., 115 
To be re-numbered as directed by 
governor, 115 
Record thereof to be made in office 
of adjutant general, 115 
Governor to make same known by 
proclamation, 115 


Districts may be altered or divided 
by governor, 

But not so as toreduce regiment be- 
low minimum number, 

When governor may change num- 
bers and issue new commissions, 115 

Minimum strength ofeach regiment, 115 


115 
115 


To be divided into two battalions, 115 
Number of ‘eompanies in each bat- 
talion, 115 
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When militia not required to go out 
of county to attend regimental 


musters, 116 
This rule not applicable to volunteer 

companies, 116 
When militia of a county to be or- 

ganized and mustered as a separate 

battalion, 116 
Such battalion to be numbered by 

governor, 116 
Record thereof, 116 
One series of numbers for regiments 

of the line, 116 
Another for separate battalions, 116 


When provisions respecting regi- 
ments of the line held applicable 
to separate battalions, 

Words “Regimental court” to in- 
clude battalion courts of separate 


116 


battalions, 116 
Boards of officers. 

Boards of officers, how summoned, 116 
Of whom composed, 116 
Quorum, what constitutes, 116 
Who to preside at, 116 
Powers of, 116 
Battalion or company districts, how 

designated and recorded, 116 
Companies, strength of, rank and 

file, 116 
Company districts, 116 


How proper strength of company to 
be maintained, 117 
New company to be attached to 


proper battalion, 117 
If company be dissolved, report 
thereof to be made to governor, 117 
When governor may appoint a tem- 
porary adjutant to organize a reg- 
iment, 117 
Powers of such adjutant, 117 
Officers. 
How the militia is officered, 117 
Staff officers, 117, 118 
Aids to the governor, their rank, 118 
Brevet rank, when it may be be- 
stowed by governor, 118 
Rank of officers of same grade, how 
determined, 118 
Officer highest in rank to act when 
present, 
Penalty on for misconduct, 118 
Election and appointment of officers. 
Officers above the rank of colonel, _ 
how appointed, 29, 118 
Staff officers, how appointed, 118 


Regimental, battalion and company 
officers, how chosen, 118 
Notice thereof to be given, and how, 119 
Notices, how served, 119 
Duty of commanding officer upon 
giving notice of an election, 119 
Who to superintend election in ab- 


sence of presiding officer, 119 
Notice and return, to whom to be 
delivered, 119 


MILITIA—Continued. 


Election, when to be adjourned to 
future ‘day, 119, 120 
Absentees to be notified of adjourn- 
ment, 120 
Polls, how long to be kept open, 120 
Who to canvass votes, and declare 
result, 120 
Notice to be given to each person 


elected, 120 
New election, when to be ordered, 120 
Result of election, when to be certi- 

fied to governor, 120 
Vacancy happening at election may 

be filled at once, 120 
When governor may appoint and 

commission a person to fill va- 

cancy, 120 
Tie vote, how decided, 120 


Appeal to governor may be taken, 
when, 120 
Duty of governor thereon, "120 
Notice to be given to adverse party, 120 
Commissions to be issued by gov- 


ernor, 120 
What to express, 120 
To whom to be transmitted, 120 
Commission, when forfeited, 120, 121 
Oaths of officers, 76, 77, 121 


Certificate of, where filed and re- 
corded, 78, 121 
Resignation or removal of officers. 

When and how general or command- 
ant of regiment may resign, 

When and how other officers may 
resign, 121 

When and how officers may resign 
by permission, 121 

Removal of officers by governor, 
when and for what causes made, 121 

No supernumeraries in militia al- 


121 


lowed, 121 
When commissions of officers to be 
void 121 


? 

When persons holding them to re- 
turn to ranks, 121 

When governor to vacate commis- 
sion, 121 

Residence of officers. 

Every officer must reside within the 
division, brigade, regiment, or 
company district for which he was 
elected, l 121 

Removal therefrom vacates his office, 121 


Paymasters. 


Duties of paymasters, 121 

Bond of, when to be given, 121 

Penalty and condition of bond, 121 

Where to be filed, 121 
Quartermaster. 

Duties of quartermaster, 121, 122 


His bond; condition and penalty of, 
where filed, 122 
Approval of, and of bond of pay- 
master, 122 
Brigade inspectors. 
To be appointed by brigadier gen- 
eral, P 122 


INDEX. 


MILITIA—Continued. 


Duties of brigade inspector, 122 
His compensation, 122 
Other staff officers, by what laws to 

be governed, 122 


Musters. 
When governor may order musters, 
ete., 12 22, 123 
Not in time of peace, 123 


Governor may prescribe rules and 
regulations in relation to musters 
and returns, , 

When non-commissioned officers 
and privates not to go out of coun- 
ty to attend musters, etc., 123 

This provision not applicable to vol- 
unteers, 

No muster on election day, 

Notice of musters to be given, 

Person failing to attend, how pro- 
ceeded against and punished, 123, 141 

Penalty for failing to appear with 
state arms, 123, 141 

Disobedience or misbehavior at mus- 
ters by officers or privates, 

Misconduct of officers, men or by- 
standers, at musters, 128, 124 

Musie. 

What musicians may be employed, 
and by whom, 

To attend musters and trainings, 

Drums, fifes and bugles, when and 
by whom procured, 124 

Expenses of, how paid, 124 
System of discipline and exercise. ~ 

System of discipline and exercise to 
Comform to that of United States, 124 

Power of governor to prescribe 
books to be used, 124 

Uniform. 

Commissioned officers on duty to ap- 
pear in uniform, 

Uniform of volunteers and of officers 
of the militia to be prescribed by 
the governor, 

Exception as to officers and compa- 


128 
123 
123 


123 


124 


124 


nies now uniformed, 124 
Fine for failing to appear in uniform, 
when not to be imposed, 124 
Volunteers. 
Volunteer companies, of what num- 
ber to consist, 125 
How raised, 125 


Companies of, to what regiment to 
be attached, 125 


Enlistment of, for what time, 125 
Form of enlistment, 125 
Who not to enlist, 125 
Member removing from company 
bounds forfeits membership, 125 


Election of officers, 

‘What officers must, and what may, 
be elected, 125 

Bond of treasurer, by whom ap- 
proved, penalty of, and how pay- 
able, 125, 126 
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Provisions of tenth chapter applica- 
ble to, 


Suits on, 126 

Election of officers to be certified to 
governor, 126 

Also duplicate enlistments, 126 


Governor to issue and transmit com- 
missions, 126, 120 
Members of company to perform 
duty as militia till uniformed, 126 
Any person failing to uniform him- 
self in six months to be stricken 
from roll of company, 
Organization of company, duty of 
captain to certify, 126 
To whom certified, 126 
To specify which of members uni- 
formed, 126 
Duty of commander of regiment 
thereupon, 126 


126 


When company to be armed, 126 
Responsibility for such arms, 126 
Governor may require security for, 126 
When governor may cause ordnance, 
camp equipage, etc., to be deliv- 
ered to commandant, 127 
Commandant may order musters, 127 
Notice thereof to be given, 127, 119 
Number of musters in each year, 127 


Change of name or description of 
force, 127 

Commissions in such case, 127 

Commandant of volunteer company 
not included in battalion or regi- 
ment, to make return to adjutant 
general, when, and what to con- 
tain, 

Report of, when included in battalion 
or regiment, 

Duplicate of return, to whom to be 
delivered, 127 

Review or inspection of volunteer 
companies may be ordered by 
governor, 

Report to be made of their strength 


127 


127 


and condition, 127 
Governor may order company to be 
disbanded, when, 12 


When company must be disbanded, 127 
Where members to be enrolled in 


such case, 127 
Dissolution to be certified to adju- 

tant general, 127 
Company may make and enforce by- 

laws, - 128 
Fines, how imposed and collected, 128 
Compensation of collecting officer, 128 


Contributions and fines to be paid 


over to treasurer, 128 
To constitute company fund, 128 
How disbursed, 128 
How members. may be expelled, 128 
Contributing members, when they 

may be enrolled, 128 
Fees of, when paid to treasurer, 128 
Exemption arising therefrom, 128 
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Certificate of membership to be de- 
livered to, 128 

When company of the line not to be 
disbanded because reduced below 
minimum number, 128 

Volunteers exempt from serving on 
juries, 28, 129 

Who to command when companies 
parade together, 


Regiments and battalions of volunteers. 
What number of companies may 
form battalion, 9 
Election of major for field officer, 129 
9 


129 


What number of companies may 
form regiment, 
Election of field officers of, 
Such election, how held, conducted 
and certified, 129 
Vacancies, how filled, 129, 120 
Regiments and separate battalions 
to be numbered, 129 
Numbers to be recorded, where, 129 
Numbers in case any battalion or 


regiment ceases to exist, 129 
One series of numbers for battalions, 

another for regiments, 2 
To what brigade to be attached, 129 


Return ofregiment and separate bat- 
talion, when and by,whom to be 
made, 129, 180 

What to contain, 130 

Duplicate of, sent to brigade inspec- 


tor, 130 
dusters of regiments and separate 
battalions, 180 
By-laws may be adopted and en- 
~ forced by, 130 
Fines and contributions, how re- 
ceived and disposed of, 180 
Secretary and treasurer may be 
elected, - 130 
Bond of treasurer, 180 
Provisions of law applicable to re- 
giments, battalions and companies 
of volunteers, 130 
Volunteers ordered into service. _ 
Volunteers, how called out for ac- 
tual service, 180 
Substitutes, how they may be allow- 
ed, 130 


Cavalry, artillery, ete., 
How many troops of cavalry, and 
companies of artillery, light infant- 
ry or riflemen, may be organized, 180 
How cavalry and artillery to be arm- 


ed, equipped and instructed, 181 
Horses, when allowed to artillery, 131 
Number of, and how paid for, 131 


Company of, may be required by 
governor to perform duties of light 
artillery, 

To what regiments field officers of 
cavalry and artillery to be attach- 
ed, 131 

Companies of, where to parade, 

Squadron of cavalry how formed, 
and by whom commanded, 181 


131 


INDEX. 


| 
| 


i 
i 
i 
t 
| 
i 
' 
| 
i 


| 


| 
| 
| 
| 
: 
| 
| 
| 
| 
: 
| 
| 


| 


| 


t 
t 
i 
H 
| 


MILITIA—Continued. oo 


Arms and accoutrements. 

Governor may furnish arms, accou- 
trements, etc., to militia, 

Preference given to uniformed vol- 
unteers, 

When such articles may be return- 
ed, and others received in their 
stead, 131 

Orders in relation to, must be 
obeyed, 81, 182 

Must be kept in good order, 182 

Inspections of, to be made, and de- 
linquencies reported, 132 

Reports in relation to, when made . 
to adjutant general, 182 

When, and to whom such property 
to be delivered up, 1382 


131 


Receipt therefor, its effect, 182 
How recorded in case of failure to 
deliver, ` 132 


When person having charge of, not 
liable for loss or destruction of, 
How exonerated, 
What prices to be paid for arms, etc., 
lost or destroyed, 132 
When person deemed guilty of lar- 
ceny of arms or other military 
property, 132, 183 
Safe keeping and repair ofarms, ete., 183 
Governor may procure powder, can- 
non balls and shells, 183 
To have general superintendence of 
188 
183 


182 
132 


arms, etc., belonging to the state, 
His powers and duties in relation 
thereto, 


When called into actual service. 
What officers may cal] out militia 
in case of invasion or insurrection, 184 
Report thereof to be made to gover- 
nor, - 134 
May call out on warrant of judge, 
sheriff, or mayor of a city,- by 
whom, 184 
Verbal notice in such cases sufficient, 134 
When and how military force or- 
ganized to protect jail, 184 
Expenses of, to be paid by county, 134 
Expresses, etc., to carry orders, 
when and by whomemployed, 134 
Certificate thereof to be given, 134 
Allowance therefor, and how paid, 
184, 185 
Muster of men into service, 135 
Apportionment of men for United 
States service, 135 
When men for, to be drawn by lot, 135 
Substitutes, when and how received, 185 
Person furnishing to perform ordi- 


nary military duty, 135 
When required to take place of sub- 

stitute, or furnish another, 135 
Substitutes may be furnished by sev- 

eral persons jointly, etc., 135, 186 
Deserters, who are, 136 
How apprehended and treated, 136 


Furloughs, how granted, and for 
what time, 136 
Exemption from civil process, 136 
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MILITIA—Continued. 


Cases to which exemption does not’ 
apply, 137 


How long militia to serve, 137 
Power of governor to retain them 
in service, 137 
How governed when in service, 137 
Pay while in actual service, 137 
Commutation of rations for money 
when disbanded, 137 


Camp equipage ¢ and rations may be 
purchased or impressed, 137, 138 
Authority to provide provisions and 
accommodations, when ordered 
into service, for a period not ex- 


ceeding twenty days, 138 
Additional pay for such service, 138 
Colors and ammunition, HON, provi- 

ded, 138 


Custody of camp equipage, supplies 
and other property, 13 

At expiration of tour of duty, ac- 
count thereof to be rendered, and 


how, 1388 


Fines and penalties. 
Delinquents, by whom to be TEROA 
ed, 
Fines and penalties on general aoa 
cers, 
On commandants of regiments ai 
battalions, - 139, 140 
On staff officers ranking with them, 140 
On commandants of companies, 140 
On staff officers ranking with them, 140 
On subalterns, 140 
On adjntants and regimental staff, 140 
On officers fuiling to qualify, 141 
On non commissioned officers and 
privates, 141 
On by-sti anders (for offenses.) 141 
On officers or svidiers for neglect of 
duty in relation to arms, ete., 14 
Fines of minors, by w hom paid, 141 
low fines are assessed, 141, 142 
Tickets for, how and by whom made 
ont, 142 
Collection of, how and when sus- 
pended, 142 
Tow fines are collected, 142, 143 
Duty «f clerks of regimental courts 
in relation thereto, 142, 148 
Duty of sheriffs, in collection thereof, 143 
Iis compensation therefor, 143 
Powers and duties of regimental 
courts in relation thereto, 
Regimental fund, 144 
By whom and upon what orders dis- 
“bursed, 
What allowances out of, may be 
made by regimental court, 
Remedy against officer failing to 
pay; 144 


Regimental courts. 
Regimental court, of whom compo- 


sed, 144, 145 
Senior officer to preside over; quo- 

rum, 145 
When, "and where to be held, 145 
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MILITIA—Continued. 


May adjourn from time to time, titl 


business completed, 145 
Special sessions of, When and how 

called, 145 
Oaths of members of court, 145 
Clerk and provost marshal to be 

appointed, 145 
Oaths of clerk, 145, 76, 77 
His duties in keeping records, 145 
Authority of regimental courts; 145 


Courts martial. 
Power of governor to arrest general 
officers, 
Of major or brigadier general, to 


arrest field officers, 145 
Of field officer, to arrest captains and 
other officers, 145 


— No officer to be arrested for an act 
done two years before application 
for arrest, 


Duty of officer making arrest, 145 
When officer arrested to be dischar- 
ged, 145, 146 


When to be restored to command 

for failure to order court martial, 146 
When, and for what purpose, gover- 

nor may order court martial, 146 
To whom order issued, 146 
Of what number court ‘to consist, 146 
Of whom composed for trial ‘of gene- 

ral officer, 143 
Of whom, for trial of field officer, 146 
Of whom, for trial of company offi- 

cer, 146 
Officer arrested to have ten days’ no- 

tice of time and place of sitting of 

court, and to be furnished with a 

list of the members thereof, 146 
Charges and specifications against 

officer arrested, by whom to be 


drawn up and signed, 146 
Duplicate thereof to be delivered to 
accused, ten days before trial, 146 


Nothing to be alleged against accu- 
sed on trial, not stated in charges 


and specitications, 146 
Judge advocate, when,and by whom 
appointed, 143 


Orderly to summon court and wit- 
nesses,. when, and by whom ap- 


pointed, 146 
Provost marshal, when and by whom 
appointed, 146 


Absence of said officers provided for, 146 


Duties of judge advocate, 146, 147 
Oath of members of court, 147 
Of judge advocate, 147 
Punishment of witnesses for non-at- 
tendance, 147 
For refusal to testify, 147 


Fine against witness, how collected, 147 
Compensation of collecting officer, 147 
When to be accounted for, 147 
Officer, how proceeded against for 
failure to account, 147 
Proceedings of court in trial of case, 147 
By what rules governed, 147 
By what officer, and how kept, 147, 143 


L 
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MILITIA—Continued. MILLS—Continued. 


The whole of, to be read over to 
court, when, 
Proceedings and sentence, to whom 


Within what time ann by which 
the same was previously supplied 
to be abated, 287 


to be delivered, 148 Privileges of tenant of land through 
Duty of officer receiving same, 148 which canal passes, to erect fences, 
Decision, by whom, and when pro- bridges, etc., 287 

mulgated, 148 When applicant to pay compensa- 


What sentence may be rendered by 
court, 

But not to be executed till approved 
by governor, 


tion, and the effect thereof, as to 

his right in the land, 287 
Vested rights of owners of mills, etc., 

previously established, preserved, 287 


Appeals from decision of court, 148 Within what time applicant must 
Power of governor thereon, 148 begin work, 287 
Compensation of members of court, 148 Within what time to finish, etc., 287 
Of orderly, 148 Upon failure, etc., right to land re- 
Of jddge advocate, 148 verts to former owner, etc., 287 
Of provost marshal, 148 Provisions in case dam, etc., be des- 
Of witnesses, 148 troyed or rendered unfit for use, 
How paid, 148 etc., 287 
Bills for, how made out and certi- Exception as to cases in which mill, 
fied, 149 etc., isin possession of tenant for 
Regimental or corps court martial, life or years, 287 
when, and by whom appointed, 149 Rights of rernaindermen and rever- 
` For what purpose, 149 sioners in such cases, 287 
By what rules governed, 149 Certain prosecutions, ete., not bar- 
Proceedings of, to whom submitted, 149 red, when, 287 
Power of officer receiving same, 149 a ; ; 
Appeals from decision of such court Afiller’s tolls, and his duty to grind. 
to general court martial, 149 Duty of millers to grind, and in what 
Proceédings thereon, 149 order, 288 
Impressment of supplies. What tolls may be taken for grind- 
Commanding officer in actual ser- ing, ee 288 
vice may impress supplies, ‘when, 149 Penalty for violation, etc., 288 
Certificate thereof to be given to Provisos, etc., 288 
owner, or his agent, 149 Proprietor not required to have more 
l Aceount ther eof to be returned to than one pair of stones for the ben- 
v regimental court, 149 efit of persons bringing or sending 
When property to be returned to grain to mill, ete., 288 
owner, 149, 150 Proprietor may grind for his own 
Report ofsuch return to the court, 150 family in preference to others, 288 


Impressment of horses for expresses, 150 
Occupation of real property, 
Compensation of owner of property 


Provisions as to cases in which ex- 
isting mill, manufactory, ete., is to 
be supplied with water by a canal, 
etc., 287 


Supervisors may exempt proprietor 
of flouring mill from obligation to 
grind anything other than wheat, 


impressed or occupied, ete., 288 
If owner satisfied, claim to be certi- Such order may be changed or re- 
fied by court and paid by the state, 150 scinded, 288 
If not satisfied, how compensation 
ascertained, 150,151 | MILL DAMS. 
All allowances to be paid by the Condemnation of land for, 286, 260 
state, 151 Proceedings in such cases, 286 
MILLS. Report of commissioners, 286 
Condemnation of lands for mill dams When leave to build granted, and 
etc., 286 when not, , _ 286, 287 
Proceedings in such cases, 286, 260 ‘When applicant seized in fee simple 
Duty of commissioners, etc., 286 of land, etc., 287 
'Pheir report, and what it must con- Vested rights preserved, 287 
tain, 286 When and in what cases rights of 
~ Tn what case leave to build not to applicant forfeited, 287 
be granted, 286 Rights of remaindermen and rever- 
Discretion of court to grant or re- .sioners, etc., 287 
fuse leave to build, etc., 286 Duties of owners of dams over which 
Court may impose conditions, etc., 286 road passes, 275, 276 
‘What conditions must be imposed by Obstructions of water courses by 
court, 286, 287, 275, 276 dams, 284 


Such obstruction a nuisance; leave 

to re-build when not to be granted, 284 
Leave to build dams not to be grant- 

ed in certain cases, etc., 285 


INDEX. 
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MINISTERS OF THE GOSPEL. 
How and by whom authorized to 
celebrate the rites of matrimony, 434 
His bond in such case, 434 
To return marriage license to office 
of recorder, within what time, 435, 486 
What to be endorsed on license, 436 
. When his bond will be-deemed to be 
broken, 
Penalty on, for false certificate, etc., 439 
Penalty on, for knowingly perform- 
ing ceremony of marriage between 
white person and negro, 
MINING COMPANIES. 
How much land they may hold, 404 
How incorporated, 38, 405, 406, 407 
Property of, where and how assessed 


for taxation, 68, 166 
MINORS, 
Militia fines on, by whom paid, 141 


May make a will of personal estate, 
when, 

Illegitimate, maintenance of, 

How bound as apprentices, etc., 
; 90, 491, 492 

Guardians of, how and when ap- 
pointed, etc., 492, 493, 494 

Sales, etc., of lands of, 495 to 498 

Transferring property of, out of this 


489, 490 


state, 498, 499, 500 
Guardian ad litem for, when to be 
appointed, 496, 497, 601 


MISBEHAVIOR. 
At muster, punishment for, 
MISCALCULATION. 
In judgment or decree, how and 
when it may be amended on mo- 
tion, 637, 688 
MISCARRIAGE. 
Producing or attempting to pro- 


- 141 


duce, how punished; exception, 678 
MISCONDUCT. 

At musters, how punished, 141 

In office, removal of judges for, 31 

Proceedings in such case, 31 


MISDEMEANORS. 

What acts are misdemeanors under 
the law for the registration of 
voters, 54, 55 

Offenses relating to elections, 65, 66, 67 

Jurors in trials for, to be paid by 
county, . 

Witnesses for the state in trials for, 
to be paid by county, 

Misdemeanors defined, 699 

Attempts to commit, how punished, 700 

Limitation of prosecution for, 700 

Term of confinement in jail, and 
amount of fine of person convicted 
of, how fixed, 

Prosecution for, not to be maintain- 
ed, if act done in the suppression 
of the late rebellion, 

Name of prosecutor, if there be one, 
to be written at the foot of indict- 
ment or presentment for, 

Process on indictment or present- 
ment for, 715 


582 


701 


718 
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MISDEMEANORS—Continued. 
In what cases such process may be 


made returnable forthwith, 716 
Writ of error to judgment for, etc., 
21, 722 
MISJOINING OF ISSUE. 
When not deemed error, 637 


g | MISNOMER. 


Plea in abatement for, not allowed 
in any case, 

Declaration and summons may be 
amended by inserting true name, 
etc., 

Indictment or presentment not to be 
abated for misnomer of accused, 
but true name may be inserted, etc., 715 


MISPRISION OF TREASON. 
How punished, 
MISRECITAL. 
In judgment or decree, when and 
how corrected on motion, 637, 638 
MISTAKE. 
In judgment or decree, when and 


601 


601 


677 


how corrected on motion, 637, 638 
MISTAKES IN LAND BOOKS. 
Board for the correction of, 154 


Of whom such board is composed, 154 
When board to meet; their duties, 154 
Appeals from their decisions, 154 
Assessor to correct his land books 
according to the decisions of suid 
board, and of supervisors on ap- 
peal, 
He must also correct all other mis- 
takes he finds in land books, ete., 
154, 159, 160 
Correction of, by recorder, assessor 
and prosecuting attorney, etc.. 174, 175 
Correction of new books by supervi- 
sors on appeal, 178 


MITIGATION OF DAMAGES. 
In actions for defamation, what de- 
fendant may prove in, 


MITIGATION OF PUNISH MENT. 
By a new law, may be applied by 
consent of accused to a judgment 
pronounced for an offense commit- 

ted before such law took effect, 


MONEY. - 

Power of Congress to coin and regu- 
late value of, 8 

Also to provide for punishment of 
counterfeiting, 9 

What the word “money” includes for 
the purpose of taxation, 168 

Remaining uninvested by merchants, 
etc., on the first day of April, to 
be listed for taxation, 

To be reported to assessor by re- 
ceivers, and commissioners, and 
clerks of court, when, etc., 168 

Of railroad companies, how listed 
for taxation, i 188, 169 

What monies to be entered in per- 
sonal property book for taxation, 172 
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MONEY—Continued. 
Of account. 

What to be money of account in this 
state, 

But writing not invalid, or entry im- 
paired, because sum of money is 
expressed therein otherwise than 
in money of account, 

Ia suit for money expressed other- 
wise than in money of account, 
how true value ascertained; judg- 
ment in such case, how entered, 

Interest. 

Legal rate of interest, 

Contracts for a greater rate of inter- 
est void, as 10 excess above six per 
ccnt, ete., 


INDEX. 


582 


533 
533 


583 


Plea of usury and replication thereto, 538 


What evidence defendant may give 
— uncer such plea, 
What relief in equity borrower may 


533 


have, 588 
Tn what cases interest is not recover- 
- able, 533, 534 
MONTH. 
Import of the word, 92 
MONUMENTS. 


Erected to designate boundaries of 
land, town, ete, punishment for 
destroying or injuring, ete., 

MORALS OF YOUTH. i 

Sale, etc., of books or other things 


685 


tending to corrupt the morals of i 


youth, punishment for, 


Search warrant for such books, ete., 707 


MORTGAGE AND DEED OF TRUST. 


No bar to distress or levy for taxes, 180 


Effect of, executed by tenant, as to 
his landlord, etc., 

Remedy of mortgagee of lands 
against forfeiture of lease by ten- 
ant, etc., r 

When lands cannot be recovered 
under, in ejectment, 

Provisionsin relation to the recovery 
of rents and profits, and the value 
of improvements, not applicable to 
suit by mortgagee against mort- 


gagor, 
MOTHER. 
When her consent to the marriage 
of ber infant child is sufficient, 
When she is to have the custody of 
her child and the care of his edu- 
cation, 
Of illegitimate child, proceedings by 
her against the father, etc., 
MOTIONS. ; , 
For claims due the state, when, 
where and against whom to be 
prosecuted, i 
On bond taken for purchase money 
of land sold under execution for 
the state, 
Against officers and their deputies. 
For failing to return execution or 
other process or order, 


49 
489, 490 


528 


529 
520 


524 


488 
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218, 219 


220 


252, 366 
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MOTIONS—Continued. 


For fiilure to pay money to which 
any person is entitled under their 
return, ete., 256, 867 

Justices’ executions. 

Effect of copy of justice’s docket as 
evidence against officer, 867 

If officer receive money on such ex- 
ecution, etc., after the return day, 
he and his sureties liable therefor, 
ete., 8C? 

Constable. 

If he receive money on any chim 
entrusted to him to collect, ete., he 
and his sureties liable therefor, ete., 867 

His receipt for such claim signed in 
his official capacity, when prima 
facie evidence of receipt of money, 867 

Notice of motion for judgment, ete, 
must be given ten days previously, 
unless a different time be pre- 
scribed by law, 593 

Bonds. 

Remedy by motion on bonds taken 
by officers or given by a she if or 
constable, 593 

Contracts. 


‘Money due on contract, when it may 


be recovered by motion; upon 


what notice, 593 
When notice of such motion must 
be returned to clerk’s office, 593 


No discontinuince of such notice 
afier it is docketed, by reason of 
the failure to make an order 


therein, f 593 
Against whom such motion may be 
made, and judgment given, 593 


Buch motions may be made from 
time to time, ete. ; defense thereto, 593 


Issue of fact. 
Joined on motion, when to be tried 
by jury, 093 
Undertaking for costs. 
Motion on, for amount recoverable, 662 
Motion by person signing such un- 
dertaking for indemnity, etc., 662 


Undertaking for delivery of property. 
Motion on, for judgment, ete., 676 
Defense to such motion when taken 


on a distress warrant, 676 
Notice of motion. 
How served, 592 
MOUNTAINS, ETC. 


Subterranean right of way to timber 
and mineral lands through, etc., 
how obtained, 


MULES. 


Number of, to be entered in property 
book, 

Sales of, under execution, when and 
where made, and upon what no- 
tice, 254, 365 


MUNITIONS. 


To be furnished to troops, when, 138 


899 


INDEX. 
di 
MURDER. MUSTERS—Continued. 
Of the first and second degree defi- When non-commissioned officers and 
ned, 678 privates not required to go out of 
Punishment for, 678, 720 county to attend, 123 
Person committing, to be punished, Notice of, to be given, etc., 1238 
though the person stricken or poi- Arrest of officer or private for failing 
soned die out of the state, 678 to attend, etc., 123 


Prosecution in such case to be in 
county where stroke or poison was 
given or administered, 678 

Breaking or entering house or vessel 
with intent to commit, how pun- 
ished, 682, 683 


Duel. 
1 Murder committed in, out of the 
state, when punishable therein, 680 
Convicts. 
In penitentiary, murder by; how 
punished, etc., 732, 733 
MUSIC AND MUSICIANS. 
At musters and trainings of officers, oF 


etc., 
Pay of musicians, l 144 
Musical instruments, by whom pro- 
cured, 124 
Repairs to such instruments, 124 
Accounts for such instruments and’ 
repairs, to whom submitted for al- 
lowance, etc., 124 
MUSICAL CONCERTS. . 
Exempt from license tax, 203 


MUSTERING INTO SERVICE. - 
Duties of officers detailed for the pur- 
pose of, etc., 


MUSTERS. 
May be ordered by governor in time 
of war, insurrection, invasion or 
great public danger, 122, 123 
But no muster to be ordered in time 


of peace, 
When may be ordered by command- 
ing officers, 23 
How many days in each year, 123 
NAMES. 


Change of, 37, 598, 594 
To what court application for change 


of, to be made, etc., 593, 594 
NATURALIZATION, 
Uniform rule of, to be established by 
Congress, f 
NAVIGATION. 


A dam which obstructs navigation, 
or the passage of fish, when deem-- 
ed a nuisance, 284 
Such dam not to be rebuilt without 
leave, 
Power of supervisors to improve nav- 
igation of water course, 284, 285 
Reserved right of legislature to im- 
prove navigation of water course, 
to continue in force, 285 
Rights of navigation companies pro- 


tected, 285 


Penalty on officer or private for fail- 
ing toappear at muster with arms, 
etc., in his possession, in good or- 


der, 123 
Penalty on officer or private for mis- 
conduct at, 123 


Penulty for molesting or insulting 
officer or soldier at, etc., 128, 124 

Selling or giving intoxicating drinks 
: 123, 124 

Commanding officer at, may fix lim- 
its of his parade ground, 124 
Music at, 124 
System of discipline and exercise, 124 
Uniform, 124 


Volunteer companies. 
Commandant of, may order musters, 127 


Notice in such case to be given, 127 
Must be at least six musters of such 
company in each year, 127 


Regiments and separate battalions 
of, how often to muster, etc., 
Fines for failing to attend muster. 

On commandant of regiment, 189, 140 

On commandant of battalion, 140 

On division inspector, aid-de-camp 
to a major general, division quar- 
termaster, and brigade inspector, 140 


` -On commandants of companies and 


staff officers ranking with them, 140 


On subaltern officers, 140 

On adjutants and other regimental 
staff officers, 140 

On non-commissioned officers and 
soldiers, 141 

By-standers. 

Fines on, for misconduct at mus- 

ters, 141 


NAVIGATION—Continued. 


Board of supervisors not to give per- 
mission to build dam which will 
obstruct ordinary navigation or 
the passage of fish, 235, 286, 287 

When dam erected under such leave 
a nuisance, and may be abated, 285 

Right of state or company’ to make 
locks in such dams, with compen- 
sation to owner, 285 

Owner of mill, how compelled to 
build or keep locks or sluices in 
order, etc., 285, 286 


Power of Congress over, 9 


NEGLIGENCE. 


By attorneys at law, their liability 
therefor, 591 

Bodily injury negligently inflicted by 
driver, conductor, or captain of ve- 
hicle,or boat for public conveyance, 679 


INDEX. 


NEGLIGENCE—Continued. NON-COMMISSIONED OFFICERS. 


Punishment for, 679 


NEGOTIABLE PAPER. 


What paper deemed negotiable, | 587 
What deemed a genera], and what a 


qualified acceptance of, 536 
Presentment of, for payment, 536 
Protest of, etc., 387, 586 


Protest of, when it becomes due on 
Sunday or on Christmas day, or 
the first day of January, or the 
fourth day of July, 536 
Presentment of bill ‘accepted supra 
protest for honor, for payment, etc., 537 
If such bill become due on Sunday, 
Christmas day, first day of Janua- 
ry, or the fourth day of July, when 
to be presented for payment, 537 
Effect of protest of, as evidence, 387, 537 
Damages on bill of exchange in case 
of protest, 587 


Action on, ete., 537, 538° 
NEGROES, 

Competent witnesses, 620 
NEW COUNTIES. 

Notice of application for; when, 


where and how published and 

posted, 227, 228 
Ofapplication to change county lines, 

when and where posted, 228 
Survey to be made, and census ta- 

ken, etc., 228 
What must be filed with application 

for, 


Expenses of notices, survey, etc., to 


be paid by applicants, 228 
Plat and certificate of survey where 
filed, if county created, ete., 228 


What to be done in case new county 

be created with different bounda- 

ries than those in survey, etc., 228, 229 
Survey of land entered in new coun- 

ty before its formation, etc., 29 
Powers of courts and officers of coun- 

ties from which new county taken, 229 


NEW TRIAL. 


In justice’s court, 858, 354, 856 
In judgment by default, not to be 
granted to defendant asecond time, 854 
Only one new trial to he granted by ! 
justice in any case, 856 | 
in circuit court. | 
When court may grant; how often, 627 
Upon what terms as to costs, 663 
If party fail to pay costs of, when re- 
quired, the order granting, may be 


set aside, etc., 668 
Or execution for costs may be award- 
ed, 663 
NEXT FRIEND. 
Minors may sue by, 494 
NIHIL. 
No judgment on return of, 596 
NOBILITY. 
Title of, not to be granted, 10 


NO INHABITANT. 


Return of, when suit to abate by 
such return, 600 


Number of, to each company of mi- 
litia, etc., 117, 125 


How appointed in companies of the 


line, 118 
How appointed, etc., in volunteer 
companies, 1i 
Fines on, for neglect of duty, 141 
NON- COMPOS. 
Included in the word “ insane,” _ 93 


NON EST FACLUM. 


Not to be pleaded with other plea, 
unless by leave of the court, 602 
Plea of, must be verified, 605 


NON-JOINDER 


Plea in abatement for, and proceed- 


ings thereon, 602 
NON-RESIDENTS. 
Attachment against, in justice’s 
court, 376 
Also in circuit court, 554 
Service of notice on, to take deposi- 
tions, 592, 593 
What notice to, may be served by 
publication, 592 
In what county suit against, to be 
brought, 594 
Service of process on, by publica- 
tion, 597 
Service of process, etc., on, out of the 
state, 597 
Effect of such service, 597 


Order of publication as to non-resi- 
dent appellant or appellee in court 


of appeals, 593 
When suit to abate on return of non- 
residence, 600 


Rehearing, after judgment or decree. 
By non resident, when and how ob- 
tained, ete., 561, 562, 563, 749, 750 


NON-SUIT. 


When to be entered at rules, 600 
Damages and costs in such case, 600 
When such judgment becomes final, 606 
Within what time order of ron-suit 
may be set aside, 612 
If party desire to ‘suffer a non- -suit, 
he must do so before the jury re- 
tire from the bar, 627 


NOTARIES PUBLIC. 


Bond of notary, by whom to be ap- 


proved, 80 
Penalty and condition of, 81 
To be filed in office of circuit court, 81 
His oaths of office, 76, 77 


Certificate thereof to be filed with 
secretary of the state, 

Those now in office to remain until 
removed by law, 386 


such number of, as he may 
deem proper, 386 
hey continue in office during good 
behavior, 886 


How removed from office, 386, 71, 72, 81, 
82 
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NOTARIES PUBLIC—Continued. 
T heir powers. 


May administer oaths, and take de- 
positions; etc., 
May also take acknowledgments of 


886 


deeds, etc., 886 
Signature of, when sufficient with- 
out seal, 387 


Their authority to demand payment 
of, and to protest for nou-payment 
noeg checks, bills, ete., 

Their other duties under law of na- 
tions, 

Effect of protest as evidence, 

Where records, official papers, etc., 
to be deposited in case of his 
death, etc.; copies thereof as evi- 


887 
387 


dence, 887 
Forfeiture for failure to deposit re- 
‘cords as aforesaid, 887 


Forfeiture and liability of person 
who destroys, defaces, or conceals 
such records, etc., 

Fees to be paid by, to secretary of 


387 


the state, 388 
NOTES. 
Protest of, by notary, 387 


Effect of protest as evidence, , 387, 587 
When deemed negotiable, 007 
Action of debt or assumpsit may be 
maintained thereon, 587 
Against whom such action may be 
prosecuted, 5387, 588 
Action on, executed toa person dead 
at the time, . - 588 
Joint notes, action on, against per- 
sonal representative of one dead, 538 
Assignment of; suit on, by assignee, 588 


NOT FOUND. 

If two summons be returned not 
found in case of misdemeanor, a 
„capias may be awarded, 715 

If capias be returned not found after 

4 Atinmons returned executed, court 
may award a new capias or pro- 
ceed to trial. as if the accused had 
appeared and pleaded not guilty, 716 


NOT GUILTY. 
The proper plea in action of eject- 


ment, 519 
Plea of, when to be entered for ac- 
cused, 718 


NOTICE OF DISHONOR. 
Of negotiable paper, when to be 


given, 1 §86 
Effect of protest as evidence of dis- 
_ honor, 887, 537 
NOTICES. 


Of application to the legislature for 
certain special acts must be given, 
38, 87, 88 


To terminate a tenancy, 526 
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NOTICES—Continued. 


Upon whom such notice may be 
served, 

When such notice not necessary, 

How such notice served where ten- 
ant deserts premises; what notice 
to state, 526 

Of protest, when to be given in cer- 
tain cases, 536 

How service of notice may be made, 592 

Duty of sheriff or constable as to 
service, and return of; return, what 
to show, 

Return of, ‘Verified by ee of any 
person, ‘good, 

Toa non-resident, may be served by 
publication, 

To a non-resident to take deposi- 
tions, may be served on his coun- 
sel, etc., 592, 

Ten days’ notice required of motions 
for judgment, etc., unless a differ- 
ent time be specified, 

Proceedings by, to recover judgment 
on bonds taken by an officer, or 
given by a sheriff or constable, ete., 593 

Proceedings by motion after sixty 
days’ notice to recover money due 
on contract, 

Return of notice to clerk’s office, 598 


592 
592 


593 


When motion not discontinued, 593 
Proceedings on such motion, ete., 593 
Trial by jury of issue joined on, 593 


On corporations. 

How served, 398, 404, 556, 596 

On common carriers. 

How served, 

Service of, by publication. 

When equivalent to personal ser- 
vice, 

Costs of service of notices by publi- 
cation, how regulated and taxed, 

NUISANCE. 

Dams obstructing ordinary naviga- 
tion or the passage of fish ure 
nuisances, and may be abated, etc., 

284, 285 

Power of supervisors to abate or re- 
move, 

Power of town or village council to 
abate, 329 

NULLA BONA. 

Suit may be brought on bond of per- 
sonal representative immediately 
after return of nulla bona on exe- 
cution issued_on judgment_against 
hin, 

Return of, on execution, new execu- 
tion may be sued out at defend- 


ant’s costs, etc., 


596 


613 
664 


240 


504 


670 


NUNCUPATIVE WILLS. 


Of personal estate, may be made by 
soldiers and sailors, etc., ~ 


# 


526 - 
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O. 


OATHS. 
Of officers, 76, 77 
To what officers sec. 1 of chap. 9 
does not apply, 
By whom may be administered, 77 


Penalty for discharging duties of 
office before taking oaths, 

Certificates of having taken oaths, 
where to be filed and preserved, 77, 78 

Of members of legislature, may be 
noted on journal, 

Of judges of supreme court of ap- 
peals, to be recorded .by clerk of 
that court, 77, 78 

Of judge of circuit court, to be de- 
livered to and recorded by clerk 
- of first court held by him, 

of clerks of courts, to be recorded 
by them, 78 

Of military officers, where recorded, 78 

Within what time oaths to be taken, 

78, 80 

Recorder to furnish list of officers 
who have qualified, to secretary of 


77 


the state, 78 
In legislative proceedings, by whom 

administered, etc., 87 
The word “oath,” what it includes, 92 


To be taken by military officers, etc., 120 
May be administered by justices, 340 
Also by notaries and commissioners, 
386, 387 
And by clerk of court and his deputy, 585 
Of officers of elections. 
Form of, and by whom administered, 
46, 47 
Must appear on poll book properly 
certified, or vote not to be counted, 
Of voter. 
Form of, and by whom administered; 
how disposed of, 
Of registrars and members of board 
of registration, 


OBLIGATIONS. 
No state to pass a law impairing the 
obligation of a contract, 
Joint y representative of deceased ob- 
ligor may be proceeded against te 
if the obligation had been several, 


OBSCENE BOOKS, ETC. 
Power of the legislature to pass laws 
- to prevent the printing and vend- 
ing of, 
Punishment for importing, printing, 
publishing or seliing of, etc., 
Search warrant for, 


OBSTRUCTING JUSTICE. 


Punishment for, 


OBSTRUCTING OFFICERS, ETC. 
Punishment for, 
OBSTRUCTIONS. 


To navigation and passage of fish 
prohibited, 284, 285, 286, 287 
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OBSTRUCTIONS—Continued. 
Water ‘courses between counties, 
how cleared of obstructions, 284, 285 
Power reserved to legislature to re- 
move dam, etc., continues in force, 285 
Preference of state or navigation 
company in use of water, etc., not 
to be interfered with in certain 
cases, 
Owner of mill to keep the locks and 
| sluices in his dam, etc., in good 
; order; how compelled to do so, 285, 286 
| When the same may be done by 
| 
l 


285 


supervisors at his costs, etc., 285, 286 


To roads, etc. 
By dams, etc., duty of owner of dam 


in such case, 275, 276 
Penalty for failure, 276 
Punishment for obstructing a bridge, 

bench or log placed across a 

stream, etc., 278 
And for obstructing road, 278 

OCCUPANTS. 


Of forfeited and delinquent, or waste 
and unappropriated lands, when 


the title thereto is deemed to be 
transferred to, and vested in him, 553 
ODD FELLOWS. 
Independent order of, how incor- 
porated, 405, 412 
Proceedings by, to sell lands, 415 
May borrow money, A15,.416 


Certain conveyances to, how con- 
`  gtrued, 416 
How much land they may take and 
| hold, 416 
Books and furniture of, how held, 416 


| OFFENSE, SECOND. 

Punishment in case of conviction 
for, where accused has before been 
sentenced to the penitentiary, 701 

Punishment on second conviction for 
petit larceny, 701, 702 


OFFENSE, THIRD. 
Punishment on conviction for, where 
accused has been twice sentenced 

to penitentiary, 


OFFENSES. 
Relating to elections. ae 

Penalty on officer failing to perform ` 
official duty, where no other pen- 
alty prescribed, 

On supervisor or inspector of elec- 
tions for failuré or refusal to attend 
election, which it is his duty to as- 
sist inholding, 

On officer whose duty it is to assist 
in holding election, who refuses to 
do so when present, etc., 

Or who neglects to deliver ballots, 
poll-books or certificates, 

Or to make proper returns of the 
election, 


INDEX. 


OFFENSES—Continued. OFFENSES—Continued. 


If officer refuse to deliver ballots, 
poll-books, or certificates, he may 
be fined and imprisoned, 65 
Penalty for making, or procuring to 
be made, etc., any false count, cer- 
tificate or return, concerning elec- 
tion, knowingly, 65 
Illegal voting, penalty for, 65 
Penalty for knowingly procuring, or 
assisting in procuring, bad vote to 
be received, or good vote to be re- 


jected, 65 
For alteration of ballot with intent 

to deceive voter, -~ 65 
The use of force or intimidation at 

elections forbidden, 66 
How punished, 66 


Attempts to prevent officers of elec- 
tion from discharging their duties, 
how punished, 66 

Attempts to prevent elections being 

~ held, or to obstruct the holding 
thereof, how punished, 66 

Attempts to prevent voter from at- 
tending election, or freely exer- 
cising his right of suffrage, how 
punished, 66. 

Bribery in elections, how punished, 66 

Betting on elections, how punished, 66 

Treating voters, by-candidate on the 
day of election, forfeits his office if 
elected, 66 

Offering or giving intoxicating drink 
on the day of election to voter; 
how punished, 66 

Places where liquor sold to be kept 

- closed on the day of election, and 
day before, 67 

Penalty on any person, whether 
licensed or not, selling, offering, 
or exposing for sale intoxicating 
liquors on day of election, or day 
before, bo ues 67 

Penalty for keeping open on either 
of said days, any place in the pos- 
session of offender or under his 
control, where such liquors are 
usually sold, 67 

And for permitting such liquors to 
be drunk on the day of an election, 
on any such premises, 67 

But where other business is trans- 
acted in same building, only that 
part thereof to be closed where 


liquors usually sold, 67 
_ Drunkenness at elections, when and 
how punished, 67 


Relating to roads, bridges, ete. 
Obstruction of road by dams, etc., 
penalty for, 275, 276 


‘. What the word “road” includes, 277, 278 


What the word “bridge” includes, 278 
Killing tree and leaving it standing 
within fifty feet of road, # 278 
Unlawfully, etc., breaking down, 
destroying, injuring or obstructing 
any bridge, or bench, or log placed 
across a stream for the accommo- 
ee of travelers, 278 
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Destroying, injuring, defacing or al- 
tering any guide board, mile stone 
or mile post, 218 
Obstructing or injuring road or ditch 
made for the purpose of draining 


same, 278 
Fine for every such offense, ~ 278 
Driving or riding over a bridge 

faster than a walk, fine for, 278 


Board of supervisors may prescribe 

by ordinance what number of 

stock may be driven over bridge at 

one time, 278 
Printed copy of ordinance to be post- 

ed at bridge; penalty for violation 

of, etc., 278 
Disposition of fines imposed, etc., 278 
Driver of vehicle meeting another, 

etc., to drive to the right, 278 
Driver of vehicle which is overtaken 

by another who wishes to pass 

him, to drive to the right, and the 

one overtaking to the left, 278 
Penalty in each case for failure, 278 
Horse racing on road or bridge, ete., 278 
Penalty for, on all persons engagedin, 278 
Penalty on supervisors for neglect of 

duty as to roads, etc., 279 


Surveyor of road. 
Penalty on, for refusal to serve when 


elected or appointed, 267 
Penalties on, for failure to perform 
duty, 268 


Relating to ferries, toll bridges, water courses 


and mills. 


Ferrying unlawfully, penalty for, 282, 283 
Demanding illegal ferriage or tolls; 
penalty for, 284 
Failing to pass any person over ferry 
within a reasonable time ; penalty 
for, 284 
Obstructing water course by dams, 
etc.; penalty for, , 
Taking illegal toll by miller; pen- 
alty for, 288 


Against revenue lars. 


Penalty for acting without license, 
in cases where license is required, 208 
Duty of prosecuting attorney in re- 


lation to such offenses, 211 
Penalty on officers failing to pay.. 
over certain taxes, 214 


Duty of grand jury to inquire into 
all offenses against reveaue laws, 178 
Assessor to furnish prosecuting at- 
torney a list of all such violations, 178 


~ List to be delivered to foreman of 


grand jury by prosecuting attor- 

ney, etc., 178 
No indictment or presentment for a 

violation of the revenue laws to be 


dismissed without a trial, 211 
Such laws construed as remedial 
and not penal, 211 
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OFFENSES—Continued. 


Against free school law. 

No board of education or a member 

thereof to be personally interested 

in contract for building or repair- 

ing school house in his township ; 

penalty and fine for violation, etc., 301 
Penalty, $100 00, to be recovered by 

any one who will sue therefor, 301 
Fine in such case not less than $20, 301 
Any school officer failing to perform 

any duty required of him, etc., is 

guilty of a misdemeanor, 308 
If no other punishment is imposed, 

such officer to be fined not less than 

ten dollars, etc., 808 


Against the sovereignty of the state. 


- ‘Treason, 677 


Misprision of treason, 677 

Attempts to justify or uphold an 
armed invasion of this state, oran 
organized insurrection therein, 677 


Against the person. 

Murder and manslaughter, 678 
Administering or attempting to ad- 

minister poison, etc., or to poison 

any spring, well, etc., with intent 

to kill or injure, 678 
Attempts, etc., to destroy unborn 

child, or to produce abortion, etc., 678 
Shooting, stabbing, cutting, wound- 

ing, or by any means causing bod- 

ily injury, maliciously, with intent 

to maim, disfigure, disable or kill, 678 
Doing of the same acts unlawfully, 678 
Unlawfully shooting, cutting, stab- 

bing, or wounding another in com- 

mission of, or attempt to commit 

felony, 
Unlawfully shooting at another per- 

son in a street of a town or village, 

or in any place of public resort, 679 
Robbery, being armed with a dan- 


gerous weapon, 679 
Threats to injure the character, per- 
son or property of another, 679 


Taking, seizing or secreting a child 
from the person having the lawful 
custody thereof, with intent to ex- 
tort money, or pecuniary benefit, 679 

The taking, seizing or secreting of a 
child illegally, by any person, 
other than the father or mother, 
from the person having the lawful 


charge thereof, 679 
Rape of female of the age of twelve 

years Or more, 679 
Of female under that age, 679 


Taking away or detaining against 
her will, a female, with intent to 
marry or defile her, or to cause her 
to be married or defiled by an- 
other, 

Taking from person having lawful 
charge of her, a female child un- 
der twelve years of age, for the 
purpose of prostitution or concu- 
binage, 679 
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Bodily injury willfully or negligently 
inflicted by driver, conductor, or 
captain of vehicle or boat for pub- 
lic conveyance, 679 

Penalty on railroad company for-fail- 
ing to keep doors of passenger cars 
unlocked while cars are in motion, 679 

Agent, conductor or other person in 
charge, held liable criminally for 
violation, etc., 679 

Dueling; all persons engagea in, 
as principals, seconds, surgeons, 
bearers of challenge or acceptance, 
or as aiders and abetters therein, 
are liable to indictment and pun- 
ishment, 680 

Residents of this state going out of 
the same by previous agreement 
to fight a duel, and in so doing in- 
flicting a mortal wound, are guilty 
of murder in this state, and may be 
punished therefor, 680 

If any resident of this state by like 
agreement be the second of either 
party in any such duel, and be 
present as such when mortal 
wound is given, he shall be deemed 
an accessory before the fact, 680 

Offender may be punished in the 
county where the death occurs, if 
it occur in this state, and if not, in 
the county where he may be found, 680 

Fighting duel where no death ensues, 
or sending or delivering a chal- 
lenge or message to fight a duel, 
though no duel ensue, a misde- 
meanor, 680 

Persons resident in this state, who 
leave the same for the purpose of 
eluding the provisions of the law 
against dueling, and in any way be 
concerned in a duel, though no 
death ensue, are guilty to thesame 
extent as if the offense had been 
committed in this state, 680 

Posting another, or in writing or 
print using reproachful or con- 
temptuous language to or concern- 
ing another, for not fighting a duel 
or for not sending or accepting a 
challenge, 680 


Against property. 


Burning dwelling house, jail or 
prison in the night, maliciously, 
or maliciously setting fire to any- 
thing whereby any such building 


is burnt in the night, 681 
The same offense committed in the 
day time, 681 


Out-house not adjoining a dwelling 
house, nor under the same roof, 
(although within the curtilage 
thereof,) not to be deemed parcel 
of dwelling house, unless some 
person usually lodge therein at 
night, 681 


OFFENSES—Continued. 

Maliciously burning a meeting- 
house, court-house, town-house, 
college, academy or other build- 
ing erected for public use (except 
a jail or prison,) or any banking- 
house; ware-house, store-house, 
manufactory or mill of another, 
not usually occupied by person 
lodging therein at night, or mali- 
ciously setting fire to anything 
whereby any such building is 
burnt, 

Maliciously burning a pile or parcel 
of wood, boards, or other lumber, 
or any barn, stable, cow-house, to- 
bacco-house, stack of wheat, or 
other grain, or of fodder, straw or 


hay, 
“Maliciously burning any other build- 
ing not before mentioned, 
Maliciously burning any bridge, lock, 
dam, or any ship, boat or other 
vessel, 


INDEX. 


682 
682 


682 


Unlawfully and maliciously setting} 


fire to any woods, fence, grass; 
straw or other thing capable of 
spreading fire on lands, 

Intentionally setting any woods on 
fire, whereby damage is done to 
the property of another, 


Willfully burning any building, or 
any goods or chattels, when the 
same is insured against loss or 
damage by fire, with intent to in- 
jure the insurer, whether the per- 
son guilty be the owner of the pro- 
perty burnt, or not, 

Burglary, 


To break and enter the house of an- 
other in the night time, with in- 
tent to commit larceny, is burgla- 
ry, though the thing stolen or in- 
tended to be stolen be of less value 

‘than twenty dollars, 


Entering in the night time without 
breaking, or in the day time break- 
ing and entering a dwelling house 
or an out house adjoining thereto* 
and-occupied therewith, or enter- 
ing in the night time without 
breaking, or breaking and enter- 
ing either in the day or night-time, 
any office, shop, storehouse, ware- 
house, g.banking-house, or other 
house, oany boat or vessel with- 
in the jurisdiction of any county, 
with intent to commit murder, 
rape or robbery, 682, 

Doing any ofsuch acts with intent to 
commit larceny or any felony other 
than murder, rape or robbery, 

Simple larceny, grand and petit, 

Larceny of bank notes, checks, or 
other writings or papers of value, 
or of any book or accounts for or 
concerning money or goods, due 
or to be delivered, 


682 
682 


682 


683 


683 
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The value of any such writing is de- 
termined by the amount due on, 
or secured thereby and remaining 
unsatisfied, or which might in any 
event be collected thereon, or by 
the value of the money or property 
affected thereby, 


Larceny of things which savor of 
the realty may be committed 
whether such things be severed or 
not, and whether they be of the 
substance or produce thereof, or 
affixed thereto or not, 

Buying or receiving, or aiding in 
concealing stolen goods, knowing 
them to be stolen, deemed larce- 
ny, 

Embezzlement or fraudulent con- 
version by directors or officers of 
an incorporated bank, or by any 
officer of public trust, or by any 
officer, agent or clerk of any other 
incorporated company, or by any 
agent or clerk of any company, 
firm, or person, of bullion, money, 
bank notes, or other securities for 
money, or any effects or property 
of another person, which comes to 
his possession, or has been placed 
under his care or management by 
virtue of his office, place, or em- 
ployment, is deemed larceny, 


A state, county, or township officer 
who embezzles, or fraudulently 
converts to his own use any mon- 
ey, bank notes, or other securities 
for money, or any effects or pro- 
perty of another person, which 
shall have come to his possession, 
or been placed under his čare or 
management by virtue of his off- 
ice, place, or employment, is deem- 
ed guilty of the larceny thereof, 


A carrier or other person to whom 
money or other property, the sub- 
ject of larceny, may be delivered 
to be carried for hire, or any other 
person who may beintrusted with 
such property, if he embezzle or 
fraudulently convert .to his own 
use, or secrete with intent to do 
so, any such property, in whole 
or in part, before the delivery 
théreof at the place at which, or 
to the person to whom they were 
to be delivered, is deemed guilty 
of the larceny thereof, 683, 


The making or-altering, or omitting 
to make, by an officer or clerk of 
any bank or joint stock company, 
any entry in any account kept in 
or by such bank or company, with 
intent to conceal the true state of 
such account, or to defraud such 
bank or company, or to enable 
others to do so, is a felony, 


683 
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684 


684 
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* 


Fraudulently destroying a will or 
codicil with intent to prevent the 
probate thereof, p 

If an executor or administrator will- 
fully and knowingly fail to make 
and return an inventory of personal 
property which comes to his hands 
as such, or if he willfully and 
knowingly fail or refuse to pro- 
duce any such property for ap- 
praisement, or if he willfully and 
knowingly -conceal or embezzle 
any such property, he is guilty of 
a misdemeanor, 

Obtaining money or other property 

_ by false pretenses or tokens from 
any person with intent to defraud, 
is deemed larceny, _ 

Obtaining with like Intent, by such 
false pretense or token, the signa- 
ture of any person to a writing, 
the false making of which would be 
forgery, is punishable by confine- 
ment in the penitentiary, or at the 
discretion of the jury, by confine- 
ment in the jail and a fine not ex- 
ceeding $500 00 

Willfully destroying or casting away 
any vessel, with intent to injure 
or defraud the owner thereof, or 
of any property on board the same, 
or any insurer of the vessel or pro- 
perty, or any part of it, 684 

Maliciously administering poison to, . 
or exposing it with intent that it 
should be taken by, any horse, 
cattle or beast of another person, 

Maliciously obstructing, removing or 
injuring any part of a railroad or 
canal, or any bridge or fixture 
thereof, or obstructing any ma- 
chinery or engine thereof, where- 
by the life of any traveler on such 
road is put in peril, 684, 685 

Unlawfully, but not feloniously, ta- 
king and carrying away, destroy- 
ing, defacing, or injuring any pro- 
perty, real or personal, by any per- 
son, which is not his own, 

Breaking down,destroying, defacing, 
injuring or removing any monu- 
ment erected for the purpose of 
designating the boundaries of any 
town, tract or lot of land, or any 
tree marked for that purpose, 

Entering the enclosed lands of an- 
other without the consent of the 
owner or occupier, and doing dam- 
age thereon, or, without such con- 
sent, pulling down in whole or in 
part, or injuring any fence of an- 
other, 

Unlawful to trespass upon, or go in- 
to the enclosed field of another, 
adjoining or near to a stream in 
which the person trespassing may 
be fishing, without the permission 
of the owner or occupier of the 
premises, 
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Unlawfully cutting down, or other- 


wise injuring or destroying, any 
fruit, ornamental, shade or other 
tree, vine, bush or sapling, stand- 
ing in garden, orchard, nursery, 
street, side walk, grove, field or 
forest, or taking or destroying any 
fruit, or garden or farm products, 
the property of another, 685 


Skiffs and boats. j 
Unlaw fully taking and carrying 
` away of, larceny, and if the value 
thereof be ten dollars or more it is 
grand larceny, 


Porgery. 

Of public records, or of a certificate, 
return or attestation of a aa of 
a court, public register, notary 
public, judge, justice or any pub- 
lic officer in relation thereto, or to 
utter or attempt to employ the 
same to be true, knowing it to be 
forged, 

Forging, or keeping and concealing 
any instrument for the purpose of 
forging the seal ofa court, or of 
any public office or body politic 
or corporate in this state, 

Forging any coin, current in this 
state, or any note oF bill of a bank- 
ing company, or fraudulently ma- 
king any base coin, or a note or 
bill purporting to be the uote or 
bill of a banking company, when 
such company does not exist, 

Uttering or attempting to employ as 
true, or selling, exchanging, or de- 
llvering, or offering to sell, ex- 
change or deliver, or receiving on 
sale, exchange or delivery, with 
intent to utter or employ, or to 
have the same uttered or employ- 
ed as true, any such false, forged 
or base coin, note or bill, knowing - 
it to be so, - 

Engraving, stamping or casting, or 
otherwise making or mending any 
plate, block, press, or other thing 
adapted and designed for the for- 
ging and false-making of any wri- 
ting or other thing, the forging or 
false-making whereof is punisha- 
ble, 

Having in possession such plate, 
block, press or other thing, with 
intent to use it, or to permit it to 
be used in forging or false-making 
any such writing or other thing, 

Forging any other writing to the 
prejudice of another’s right, or to 
utter or attempt to employ as true 
such writing, knowing it to be 
forged, 

Having in possession forged bank 
notes, or pieces of forged or base 
coin, knowing the same to be for- 
ged or base, with intent to utter or 
employ the same as true, 
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. Belling, exchanging, or deliverifg 


OFFENSES—Continued. 
Refusing or neglecting to assist 


such forged bank notes or base 
coin so as to enable any other per- 
son to utter or employ them as 
true, 686 


If the number of such notes, or the 
pieces of such coin, in the posses- - 
sion of such person at the same 
time be ten or more, he is guilty 
of felony; ifless than ten, he is 


guilty of a‘misdemeanor, 686 
Against public justice. 

Perjury and false swearing, 687 

Subornation of perjury; - 687 


Bribes given or promised to any ex- 
ecutive, legislative, judicial -or 
ministerial officer, after his elec- 
tion or appointment, and either 
before or after his qualification, 
with intent to influence his act, 
vote, opinion, decision, or judg- 
ment on any matter, question, 
cause, or proceeding, which is then 
pending, or may by law come be- 
fore him in his official capacity, 687 


Acceptance ef bribes by executive, 

legislative, and judicial officers, 
687, 688 

Acceptance of bribe by officer whose 
duty it is to serve legal process, 
for omitting or delaying to serve 
the same, : 

Giving, offering, or promising bribe 
-to a commissioner appointed by a 
court, auditor, arbitrator, umpire, 
or juror, (although not impan- 
eled), with intent to bias his de- 


cision, . 688 
Receiving‘ such bribe by any such 
officer or person, 688 
Assisting prisoners to escape from 
jail, prison or custody, 688 
Rescuing, or attempting to rescue,. 
prisoner from custody, 688 


Voluntary escape suffered by jailor 

or other officer, of prisoner in his 

custody, charged with or convicted 

of felony, 5 688 
Negligent escape of prisoner suffered 

by jailor or other oficer] 688 
Prisoner confined in jail ọn convic- 

tion of a criminal offense, escaping 

by force or violence, 688, 689 
Such prisoner, not sentenced, esca- 

ping from jail by force or violence, 689 
- Willful and corrupt refusal of officer 

to execute lawful process for the 

apprehension or confinement of a 

person convicted of, or charged 

with an offense, 689 
Willfully and corruptly omitting or 

delaying to execute such process, 

whereby the offender escapés and 

goes at large, 689 


sheriff or other officer, when re-. 
quired to do so, in the execution 
of his office in a criminal case, or 
in the preservation of the peace, 
or in apprehending or securing any 
person for a breach of the peace, 


or in any case of escape or rescue, 689 . - 


Neglect or refusal to obey the order 
of a justice made in view of a 
breach of the peace or other of- 
fense, to arrest and bring the 
offender before said justice, 689 

Willful neglect or refusal by any ° 
officer of this state whose duty it 
is to enforce any act of the legisla- 
ture, or any legal process or pro- 
ceeding thereunder, or any lawful 
order or proclamation of the gov- 
ernor of the state, to execute and 
enforce the same, 689 


`~ A person who, by threats, menaces, 


‘acts, or otherwise, shall forcibly or 
illegally hinder, obstruct, or op- 
pose, or attempt to obstruct or op- 
pose, or shall counsel or advise 
others to hinder, obstruct or op- 
pose, any officer in this state, civil 
or military, in the lawful discharge 
or exercise of the duties of his 
office, is guilty of a misdemeanor, 689 

No officer is to be prosecuted for any 
official act done tinder any act of 
the legislature, or under any order 
or proclamation of the governor, 
although such act, orderorprocla- + 
mation may be afterwards ad- 
judged to be unconstitutional, 689 
Concealing and compounding of- 
fenses, 690 
Agreements not to prosecute offenses, 690 
Knowingly demanding and receiv- 
ing illegal fees by officers for per- 
formance of official duty, 690 
Fraudulently issuing fee bills for ser- 
vice not performed, or for more 
than is allowed by law, by any 
person who is allowed by law to 
charge fees and issue fee bills, 690 
Fraudulently making a false entry, 
or erasing, altering, secreting or 
destroying any record in his keep- 
ing and belonging to his office, by 
a clerk of a court or other public 
officer, 690 
Stealing or fraudulently secreting or 
destroying a public record or a 
part thereof, by any person, 690 
Corruptly, or through favor or ill 
will, summoning a juror by a 
sheriff or other officer, with intent 
that such juror shall find a verdict 
for or against either party, 690 
Procuring, or attempting to procure, 
a juror to be summoned, with in- 
tent that such juror shall find a 
verdict for or against either party, 690 
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Contempts of court, what are, 690, 691 
Proceedings to punish for, 691 
Attempts by threats or force to in- 
timidate or impede a judge, jus- 
tice, juror, witness, or an officer of 
a court, in the discharge of his 
duty, or to obstruct or impede the - 
- administration of justice in any 
court, 691 
Any person holding any office or ap- 
pointment in this state, who shall 
willfully fail or refuse to perform 
any duty required of him by law, 
is guilty of a misdemeanor, 691 
Against the peace. 
Riots, routs and unlawful assem- 
blies. (These offenses are indict- 


able at common law), 691 
Duties of judges and justices in sup- 

pressing, 691, 692 
Who deemed rioters, 692 


Commitment of persons arrested for 
riot, rout, or unlawful assembly, to 
answer indictment, etc., 692 

Penalty on judge or justice for neg- 
lect of duty in suppression of riot, 
rout or unlawful assembly, 692 

Power of judge or justice to disperse 
such riot, etc., by force, 692 

If any person be killed or wounded 
in the lawful effort to suppress riot, 
etc., or to arrest rioters, the per- 
sons killing are not guilty of any 
offense, 692 

And if any person be killed or 
‘wounded in such effort, all persons 
engaged in the assembly are deem- 
ed guilty of such killing or wound- 
ing, 692 

if rioter pull down or destroy, in 
whole or in part, any dwelling 
house, or assist therein, he is guilty 
of felony, - 692 

And if no such house be pulled down 
or injured, every person unlaw- 
fully or tumultuously assembled,to 
be punished by fine and imprison- 
ment, 692 

A person who habitually carries 
about his person, hid from com- 
mon observation, any pistol, dirk, 
bowie knife, or weapon of the like 
kind, to be fined fifty dollars, 692 

Half of fine to go to informer, - 692 

Willfully disturbing, molesting or 
interrupting any literary society, 
school, or society formed for intel- 
lectual improvement, or any other 
school, society, or meeting formed 
or convened for improvement in 
music, either vocal or instrumental, 
or for any moral or social amuse- 
ment, 

Against morality and decency. 

Unlawful marriages, by persons hav- 
ing a former wife or husband living, 693 

Such marriage celebrated out of this 
state, when punishable therein, 693 


OFFENSES—Continued: 


Exception as to persons whose hus- 
band.or wife has been continually 
absent for seven years before such 
marriage, and not known to be 
living, and as to persons divorced, 693 

Marriages within the prohibited de- 
grees, 693 

Such marriage celebrated out of the 
state, when punishable therein, 698 

Cohabitation in this state evidence of 


such marriage, _ 693 
Issuing marriage license by recorder 
contrary to law, 693 


Knowingly performing marriage cer- 
emony without license, or without 
being authorized by law to doso, 693 

Adultery and fornication, 694 

Lewd and lascivious cohabitation, 694 

Open and gross lewdness and lascivi- 
ousness, 69 

White persons intermarrying with 
negroes, 

Knowingly performing ceremony of 
marriage between a white person 
and a negro, 694 

Keeping a house of ill fame, ~ 694 

Importing, printing, publishing, sell- 
ing or distributing any book or 
other thing containing obscene 
language, or any print, picture, 
figure or description manifestly 
tending to corrupt the morals .of 
youth, 694. 

Introducing into any family or place 
of education, or buying or having 
in possession any such thing for 
the purpose of sale, exhibition or 
circulation, or with intent to in- 
troduce it into any family or place 
of education, 694 

Buggery, - ~ 694 

Unlawfuily disinterring or displacing 
a dead human body from any 
vault or other burial place, © 694 

Cruelly beating or torturing any 
horse, or other beast, by any per- 
son, whether he be the owner 
thereof or not, 694 

Violating the Sabbath day, by labor- 
ing at any trade or calling, or em- 
ploying minor children, appren- 
tices, or servants, in labor or other 
business on that day, except in 
household or other work of neces- 
sity or charity, 694 

And every day such minor child, ap- 
prentice or servant isso employed 
constitutes a distinct offense, 694, 695 


Hunting or shooting on the Sabbath 
day, or openly carrying fire-arm 
on that day to the annoyance of 
the public, 695 
This last provision does not apply to 
any officer or person lawfully car- 
rying fire-arms, or shooting on the 
Sabbath day, under any law of 
this state or of the United States, 695 
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Nor is it unlawful to transport the 
mails or passengers and their bag-, 
gage on Sunday, orfor any person 
to work on Sunday who conscien- 
tiously believes that the seventh 
day of the week is the Sabbath 
and observes it as such, if he does 
not compel an apprentice or ser- 
vant, not of his belief, to work on 
Sunday, and does not on that day 
disturb any other person, 695 

Willfully interrupting or disturbing 
any assembly met for the worship 
of God, 695 

Erecting or having any booth, stall, 
tent, carriage, boat, vehicle, or 
other contrivance, for the purpose 
of selling, giving or otherwise dis- 
posing of any kind of spirituous or 
fermented liquors, or any other ar- 
ticle of traffic therein, or selling, 
giving, bartering, or otherwise dis- 
posing of any spirituous or fer- 
mented liquors, or any other 
article of traffic, within two miles 
of any camp meeting, or other 
place of religious worship, 

In addition to other penalties all the 
articles, buildings, etc., above enu- 
merated are forfeited, 

Duties of officers in relation to such 
offenders, etc., 695, 696 

These provisions not applicable to a 
licensed tavern-keeper, merchant; 
shop-keeper, farmer or other per- 
son in the usual lawful transaction 
of his ordinary business, at the 
usual place of transacting the 
same, or to any person having per- 
mission in writing from the proper 
authorities of such church or con- 
gregation to sell such articles as 
may be named in the permission, 696 


~X 
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Against.public health. 

Knowingly selg diseased, cor- 
rupted, or unwholesome provi- 
sions, whether meat or drink, 
without making the same known 
to the buyer, l 

Fraudulently adulterating, for the 
purpose of sale, anything intended 
for food or drink, or any drug or 
medicine, with any substance in- 
jurious to health, 


696 


696 


Against public policy. 

Keeping or exhibiting any gaming 
table, such as A. B. C., or E. O., or 
faro bank, or keno table, or table 
of like kind, 

Knowingly permitting any such 
gaming table or faro bank to be 
kept on the premises in the occu- 
pation of any person, 

Acting as doorkeeper, guard, or 
watch, or employing any other 
person to act as a for a keeper 


697 


697 


or exhibitor of such table or bank, 697 
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Resisting, or by any means or device 
preventing, hindering, or delaying 
the lawful arrest of such keeper 
‘or exhibitor, or the seizure of the 
table or bank, or money exhibited 
thereat, or unlawfully taking the 
same from the person seizing it, 

Playing or betting at any such table 
or bank, or at any hotel or tavern, 
or other public place, or place of 
public resort, at any game, except 
bowls, back gammon, chess, 
draughts, or a licensed game, or 
betting on the sides of those who 
play, 

Playing or betting at any game or 
wager elsewhere than at a public 
place, if the person betting lose 
or win, within twenty-four hours, 
a greater sum, or any thing of 
greater value than twenty dollars, 697 

Permitting unlawful gaming by 
keeper of hotel or tavern, at his 
house, or any out-house, booth, 
arbor, or other place appurtenant 
thereto, or held therewith, 

And in such case if the gaming be 
proved, the guilty knowledge of 
the keeper of such hotel or tavern 
is presumed until the contrary be 
proved, 

Letting or hiring to another person, 
by a keeper of a hotel or tavern, 
any out-house or other place, 
which has been at any time ap- 
purtenant to or held with the 
house kept by him, with intent 
that unlawful gaming shall be per- 
mitted thereat, 


If gaming at such place be proved, 
the guilty knowledge of hotel or 
tavern keeper is presumed until 
the contrary be proved, 

Cheating or using fraudulent means 
at any game or wager, whereby 
money or any other thing of value 
is acquired, i 

Buying, selling, or transferring 
chances or tickets in a lottery, or 
being in any way concerned in set- 
ting up or promoting any lottery 
or raffle, 

Trading as a bank, or carrying on 
the business of banking, without 
lawful authority, 

Issuing without authority of law, 
with intent to create a circulating 
medium, any note or other security 
purporting that money or other 
thing of value is payable by, or 
on behalf of the person issuing the 
same, 

Knowingly passing, or receiving in 
payment, any note or security is- 
sued contrary to law, 

All laws for the suppression of gam- 
ing, lotteries and wunchartered 
banks, are construed as remedial, 699 
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General provisions. 
Offenses are either felonies or misde- 
meanors, 699 
Those punishable with death or con- 
finement in the penitentiary are 
felonies, 699 
All others are misdemeanors, 699 
Principals in the secdnd degree, and 
accessories before and after the 
fact, - 700 
Aitempts to commit offenses, 700 
Limitation of prosecution for perjury 
or subornation of perjury, three 
years, 700 
For petit larceny, three years, 700 
For other misdemeanors, one year, 700 
Offenses committed wholly or in 
part without, and made punish- 
able in, the state, may be prose- 
cuted in any county in which the 
offender is found, or to which he 
may be sent by any judge, justice 
or court, 700 
Offenses committed on the boundary 
of two counties, or within one 
hundred yards thereof, may be 
prosecuted in either county, 700 
If a mortal wound, or other violence 
or injury, be inflicted, or poison be 
administered in one county, and 
death ensue therefrom in another 
county, the offense may be prose- 
cuted in either, 


Disqualification to hold. 
By reason of conviction for treason, 
felony or bribery in anelection, 22, 71 
Selling, etc., an office disqualifies 
both seller and buyer, 
Fighting a duel, or being engaged in 
any way therein, disqualifies, 24, 71 
Conviction for perjury or suborna- 
tion of perjury, forever disqualifies, 687 
Who may hold ofice. > 
No persons except citizens entitled 
to vote, can be elected or appoint- 
ed to any state, county or munici- 
pal office, 


Vacancies. 

In office, to be filled for unexpired 

term, 23, 62 
In state or judicial office, how filled, 68 
In the legislature, how filled, 64. 
In county and township offices, how 

filled, 64 
In the representation from this state 

in the Congress of the United 

States, how filled, 63 
As to officers appointed by the gov- 

ernor by and with the advice and 

consent of the senate, how filled, 68 


OFFICE PROPERTY. 


What is, 75 
Duty of retiring officer to deliver, to 
his successor, 75 


How proceeded against for failure, 75, 76 
Duty of prosecuting attorney, 


OFFICE PROPERTY—Continued. 


Penalty on delinquent officer, | 75, 76 
Fee of attorney to be taxed in costs, 76 
Penalty goes to general school fund, 76 


OFFICERS. 


General provisions respecting, 70 
Commencement of official term, 28, 29, 71 
How long to continue, 
Residence of officer, 28, 71 
Who disqualified to hold office, ’ 
22, 28, 24, 25, 71 
Removal of county and township 
officers from office, 72 
Clerk of circuit court, recorder, 
prosecuting attorney, sheriff and 
surveyor of lands, to be removed 
by circuit court, all others by su- 


pervisors, 72 
Order of removal to be entered of 
record, and specify cause, 72 


Majority of whole number of super- 4 
visors elected must concur in re- 


moval, 72 
Notice of charges against officer to 
be served on him, when, 72 
Opportunity to make defense must 
be given him, 72 
Deiense, how made, 72 
Causes of removal enumerated, 72 
State officers, how removed from 
Office, 72 
General rule as to removals from 
office, 72, 73 
Deputies, by whom and how ap- 
pointed, : 
What duties may be discharged by 
deputy, 
His default deemed a breach of offi- 
cial bond of principal, 73 


How deputy removed from office, 7 
When deputy may discharge duties 
of office after death of principal, 
but in his name, 73 
His default in such case deemed a 
breach of official bond of prin- 
cipal, 73 
Personal representative of principal ~ 
may remove deputy and appoint 
another, 73 
Duties of recorder of a judicial char- 
acter, not to be performed by 
deputy, 73 
Acts of officer de facto valid, 73 
Credentials of county and township 
officers, 4, 60 
Of representatives in Congress, 74 
Of presidential electors, 74 
Of senators of the United States, 74 
To be signed by governor, and have 
great seal affixed, 75 
Credential in case of senator ap- 
pointed by governor to fill vacancy, 75 
Governor to commission judges and 
attorney general, 75 
Officers of militia, how commis- 
sioned, 
Office property, what, 75 
To be delivered by retiring officer to 
his successor, 
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Proceedings in case of his failure to 


OFFICIAL BONDS—Continued. 


Proceedings in such case, effect of 
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do so, 75, 76 M additional bond, 82 
Penalty, and how disposed of, 75, 76 Relief of surety in official bond, 82 
Oaths of officers, 23, 76, 77, 78 Effect of new bond, when given, 82 
Bonds of officers, 79 to 82 Bonds heretofore given, effect of, 82 
Officers of the legislature, when and OMISSIONS OF ENTRIES. 

how elected, 85, 8 By officers, how punished, 684 

Compensation of officers. ~ UE ce PROBANDI. 
nany suit or proceeding in which 
T a officers, etc., g1 a the former owner of land sold for 
Judges, . i ’ taxes alleges that the taxes for 
Of members of the legislature, 28, 84 which the lands were sold were 
Of officers of the legislature, 83, 84 notin arrear: 1c -ôn thi 
Of the public printer 103 a ae 
’ kin h allegation 194 
Of 176, 177, 207, 437 e O E Ea a 
OF REE T 34g) F44 745 In trial on plea in abatement in at- 
SOUR NY OMICS Pe tachment, is on the plaintiff, 559 


Section 66, of chapter 39, amended, 


ORDERS. 


244 


On county treasury, form of, 


744, 745 
OBETO BONDE How made out and signed, ete., 244, 245 


How made payable, 79 
Sureties in, by whom to be approved, 79 a eee S sey ae 245 
oe y on to be proved or ac- 79 value in payment of taxes, county 
Sire heci ) eo "9 levies, militia fines, and officers’ 
? 
Proceedings must show for whose | T a officer having ee OBA 
use prosecuted, 79 ae ’ 
Beneficiary party liable for costs, 79 Of arrest. 
Security for costs may be required, 79 In justice’s court, _ 846 
Copy of bond as evidence, 79 In circuit court, 565 
Ue acai officer must give 80 In se in ene ae ence =a TA 
SRA f ow entered, posted and published, 
so for acting in office without 80 In court of appeals, by Ehe clerk 
What bonds to be submitted to at- thereof, etc., , , 598 
torney general for examination, 80 Orders made in vacation. 
Bonds of state officers to be approved By ajudge, to be entered by clerk 
by the governor, 80 of the court in which suit is pend- 
Penalties thereof, and where filed, 80 ing, in the proper order book, 575 
Of clerk of court of appeals, to be For sale of property. 
pone hee oo court, a To prescribe terms of sale, etc., 559, 629 
Of sheriff, recorder, surveyor of By off Hor execution of BR 560 
lands, notary public, and clerk of y ollicer or commissioner, 009, 060, 629 
circuit court, to be approved by Appointing a trustee in room of another. 
court or judge, 80 When and in. what cases to be made, 
oa. T eta 80, 81 ae 629, 630 
onds, where filed, 81 r f 
Bond of clerk of board of supervi- Pare Ry i a ; 
sors and assessor to be approved ` To show cause against, etc., 630 
Penalty of such bonds, 81 directed, , f 632 
To be filed in office of recorder, 81 Appeals from orders, in what cases 
Of justice and constable, to be ap- may be taken, 639 
proved by recorder -and {prosecu- ORDINARIES AND TAVERNS. 
ting attorney, 81 Not to be kept without a license, 202 
And filed in recorder’s office, 81 Penalty for so doing, 203 
Penalty thereof, 81 What is deemed a hotel or tavern, 204 
In case of appointment to fill vacan- How license obtained, 204, 205 
cy, bond may be dispensed with, Bond to be given, etc., when, 205, 206 
or penalty reduced, 81 Revocation of license, 206 
Copy of what bonds to be sent to The place to which license is con- 
auditor, and when, 81 fined, etc., 206, 207 
Penalty for failure, 8i Assignment of license, 207 
When and by whom bonds to be re- Fees of clerk of board of supervi- 
corded, 81 sors and assessor, 207 
‘When new or additional bond may For what time license granted, 207, 208 
be required, ; Rate of tax to þe paid, 211, 212 
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Gaming at, how punished, 697 
Keeping of, permitting gaming, how 
punished, etc., 697, 698 


Keeping of, letting buildings, etc., 
for, how punished, ete., 698 
ORDINANCES. 
May be enacted by supervisors, 284 
Title and form of such ordinantes, 2384 
Recording and publication of, 284, 285 
Power of supervisors to enforce, 235 
In relation to noxious animals and 
weeds, nuisances, contagious or 
infectious diseases, and diseased 
animals, 240 
Power of incorporated towns and 


villages to pass, etc., 329 
Duties of the mayor in the enforce- 
ment of, 3382 
Proceedings before justice for viola- 
tion of, 385 
ORDNANCE. 


ee m mmesema aaa St 


Powers and duties of the governor | 
138 | 
H 


in relation to, 
ORGANIZATION. 
Of the militia, 114 to 117 | 
Of volunteers, 125 to 181 | 
ORPHANS. | 
Associations for the benefit of, how 
formed, etc., 412 


Incorporation of, 405, 406, 407, 412 
By-laws and regulations of, 418 
Real estate of such association, how | 
soid or incumbered, 415, 416 , 
Conveyances of land to such associa- | 
tion, how construed, 416! 
How much land may hereafter be | 
conveyed to such association, 416 
how held, 416 


Books and furniture of association, 
ORIGINAL PAPERS. 


When court may permit original 
-paper filed in clerk’s office to be 
delivered to any person; retaining 
a copy thereof in the office, 616 

What order court may make thereon, 616 

OUTLAWRY. 
Judgment of, by what court to be 


rendered, 717 
How such judgment may be review- 

ed and corrected, etc., 717 
Conviction of felony by, 701 


INDEX. 


OUTHOUSES. 

Punishment for burning, 681, 682 
OVERSEERS OF ROADS. 

Their election and qualification, 267 


Their powers and duties, 

267, 268, 269, 270 

Their compensation, 272 

(These officers are now called surveyors of 
roads. See that title.) 


OVERSEERS OF THE POOR. 


Election of, 317, 44, 45, 82 
Vacancy in office of, how filled, 317, 64 


Boards of, abolished. 


Board of supervisors to perform the 
duties heretofore performed by 
boards of overseers of the poor, 

Such hoards in their corporate ca- 
pacity succeed to all therights and \ 
liabilities of former boards of 
overseers of the poor, etc., 317 

Poor houses, powers and duties of 
board in relation to, 317, 318 

What persons are to be supported or 
assisted by, and how, 318, 319 

- Duties of, in relation to paupers 
found in a county where they 


317 


have not a legal settlement, 319 
Public beggars, provisions in rela- 
tion to, 319, 820 


Liability of relations of pauper for 

bis support, 20, 821 
Duties, tenure of office, and compen- 

sation of agent appointed by board 

to take charge of poor-house, 321, 322 
Accounts of agents and overseers; 

legal proceedings against them, 822 
Compensation of overseers, B22 
Annual statement of board of super- 

visors, 322, 823 
Supply of money for the support of 

the poor, and the disbursement of 

the same, 323 
Fines, etc., to whom they accrue, 828 


Construction of the word “overseer,” 324 
(For complete details see title “Poor.”) 


OXEN. 


Sale of, under distress or levy, : 
254, 865, 366 


I.: 


PAPERS. 

Duty of clerk to keep records and 

papers, and make copies thereof, 
ete., 585 

In custody of clerk, not to be re- 
moved out of county; exception, 585 
Penalty for violation, 585 
To be open to inspection, etc., 585 

In certain public offices, as evidence, 
615, 616 


PAPERS—Continued. 
When court may deliver original, 
_~ __Tetaining a copy, 
` How suit may be proceeded in, 
where original papers are lost, etc., 617 
When paper deemed lost, etc., ~ 617 
Contents of lost paper, etc., how 
proved, 618, 746 
Sections 17 and 18 of chapter 180, 
amended, 746 


INDEX. 


PAPERS—Continued. 
What papers jury may carry from 
the bar, 627 
PARCENERS. 
How compelled to make partition, 
proceedings in such case, etc., 486, 487 
In action by, against co-parceners, 


what plaintiff must prove, 520 
Liability of, for waste, 525 
PARDONS. 


Power of governor to grant, 29, 98 
The fact of pardon and his reasons 
therefor, to be communicated by 
the governor to the legislature, 
Governor may grant conditional par- 
dons, 98 
Powers of the governor in such ca- 
Ses, 98 
Person convicted of murder and sen- 
tenced to imprisonment for life, 
not to be pardoned except upon 
proof of his innocence, 


PARENT. 

What property of, is exempt from 
distress or levy, 254, 255, 256 

Deed or other writing to give a lien 
on property set apart as exempt, 
etc., void, 

Injunction may be awarded to res- 
train sale of such property, 


PARLIAMENT, ACTS OF. 
Ancient, their effect in-this state, - 
PAROL. 
Parol promise, in what case an ac- 
vion on, cannot be maintained, 
Parol testimony not to be heard in 
court of appeals, 


PARTICULAR ESTATE. 

The alienation of, or its union with 
the inheritance, not to defeat the 
remainder, 

Contingent remainder not to fail, for 
want of a particular estate to sup- 
portit, 

PARTICULARS. 

Statement of items of account to be 
filed in action before justice when 
required, etc., 

_ Effect of not filing, when required, 

When items of account to be filed 
with declaration in circuit court, 

When, with plea of set-off, 

Items of counter set-off, when to be 
filed, 


PARTIES. 

Claim of third party to subject mat- 
ter of suit, how made and prosecu- 
ted, etc., 566, 567, 568 

When and how necessary parties to 
action or suit may be brought in, 
etc., 608 

Death or change of parties, 610, 611, 612 

Judgment how entered if death, etc., 
occur after verdict, 

Proceedings where party dies, etc., 
pending the action or suit and be- 
fore verdict, etc., 10, 611 


29 


720 


631 


91 


535 
642 


461 


461 


609 


610 
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Proceedings where it occurs after 
appeal, etc., 

Scire facias may be sued out, or 
cause may be revived on motion, 
etc., 

Proceedings where number of parties 
exceeds thirty, if one die, etc., 

To suits, competent witnesses in 
their own behalf, etc.; exceptions, 


; 619, 620 

How designated on appeal, 642 
Who regarded as the party injured, 

etc., 668 


PARTITIONS AND COTERMINOUS 
OWNERS. 


611 


612 


Partition of lands; tenants in com- 
mon, joint tenants and coparce- 
ners compelled to make, etc., 

Jurisdiction of circuit court in such 
cases, 

Any two of the parties may have 
their shares laid off together, 

If partition cannot be made, entire 
subject may be allotted to one who 
will accept and pay for it, etc., 

Or a sale of the entire subject may 
be made if the interest of the par- 
ties will be promoted thereby, 486, 487 

Distribution of the proceeds of such 

487 


486 
486 
486 


486 


sale, 

Security for the faithful application 
of proceeds of infant or insane 
person, when to be given, 487 

Unknown parties ; what to be stated 
in the bill in-relation to, 487 

Lessee of lands partitioned, to hold 
under the persons to whom they 
are partitioned, etc., 487 

Clerks of circuit court to transmit to 
recorder decree, etc., of partition 
of lands, and recorder to record 


the same, 585 
Effect of such record to convey legal 
title, 585, 586 
Partition of chattels. 


If partition of chattels cannot be 
made in kind acourt of equity 
may decree a sale and distribute 
proceeds, e 

Coterminous owners. — 

Owner or tenant of. land containing 
coal, not to open, etc., any mine 
or shaft within five feet of division 
line, etc., 

Written consent to work nearer the 
line must be had, etc., 

Forfeiture for violation, etc., 

Owner or tenant of such lands must 
permit adjoining owner to have 
ingress and egress with surveyors, 
etc., to ascertain if section seven 
has been violated; how often, 

Forfeiture for refusal, 

Jurisdiction of justice on complaint 
of such refusal, and proceedings 
thereon, . 487, 488 

Costs in such cases, by whom paid, 488 


487 


487 


487 
487 


487 
487 


914 


INDEX. 


PARTITIONS AND COTERMINOUS | PARTNERSHIP—Continued. 
OW 


NERS—Continued. 
Draining lands. 
Application to drain lands through 
the lands of others, to be made to 
circuit court, etc., 
Appointment of commissioners, for 
what purpose, 
Notice of application to be given, 
“and proceedings thereon, 488, 261 
Ifleave be granted, applicant must 
pay damages and costs before pro- 
ceeding to make drain, etc., 
Must also make and keep open drain, 
etc., at his own expense, 


Culverts for draining may be made under mill 
canals. 

Circuit court may allow culverts, 
etc., for draining lands, to be con- 
structed under the beds of mill 
canals, etc., 

Ancient lights. 

The common law of England touch- 
ing ancient lights not in force in 
this state, . 

PARTNERS. 

Representative of one bound jointly 
with another, as partner, etc., 
may be charged as if the obliga- 
tion were several, etc., 

Effect of transacting business as fac- 
tor, etc., without disclosing the 
name of pariner, etc., 54i 

Limitation of action by partner against 
co-partner, 547 

PARTNERSHIP. 
Of limited partnerships. 

How limited partnerships may be 
formed, and for what purposes, 

Of how many persons, as general 
partners,~ such partnership may 


488 


488 


488 


488 


538 


1589 


consist, ~ 539 
Such persons to. be responsible’ as 
general partners, 589 


One or more persons may also be- 
long to such partnership as special 
partners, etc., 589 

Such special partners, contributing 
a specific sum in cash as capital, 
not liable personally for the debts 
of the partnership ; exception, 

Persons forming such partnership to 
make and sign a paper; what to 
þe stated therein, 

Such statement to be verified, how, 
and by whom, 

When such partnership deemed to 
be formed, 

Such paper, and a certificate of its 
verification to be recorded, when 
and where, 

Acknowledgement of, ete., 

Such paper and certificate to be pub- 
lished in a newspaper, where and 
for what time, ; 539 

ifany statement in such paper, etc. 
be false, the special partners shall 
be liable as general partners, 589 


589 


589 
589 
5389 


539 
. 589 


~ 


When partnership deemed to be dis- 
solved, 589 

If carried on afterwards, it is 
deemed a general partnership, un- 

~ less renewed, etc., 39 

Such partnership, how renewed, 
etc., 39, 540 

Business of partnership to be con- 
ducted under firm name, etc., 540 

Names of general. partners to be in- 
serted, but not those of special 
partners, 

The word “Company” or other gen- 
eral term not to be used, 

General partners only, authorized to 
contract, &c. 

What acts, &c., of special partner 
render him liable as a general 
partner, etc., \ 

During partnership special partner 
not to withdraw any part of the 
sum contributed by him to the. 
stock, etc., 

And no division of interest or profits 
shall be made so long as the stock 
is reduced below the amonnt sta- 
ted in the paper aforesaid, etc., 

If stock be so withdrawn or reduced 
the parties receiving same liable 
therefor, etc., or for so much 
thereof as is necessary to pay 
debts, etc. 

In case of insolvency of firm, no 
special partner to be paid as a cred- 
itor of the firm until all other cred- 
itors are satisfied, 540 

When and in what cases sales, as- 
signments, transfers, liens or in- 
cumbrances of, or on partnership 


540 


540 


540 


property, etc., void, etc. 540 
How and when such partnership 
dissolved, 540 


Suits by and against such firm, how 
prosecuted, 

When special partner may sue and 
be sued as a general partner, 

When he may be sued by the firm 
for debts contracted with it, 


541 
541 


541 


Factors and agents. 
When factor or agent, failing to 
disclose the name of his principal 
or partner, personally liable, etc., 541 
But a person acting as auctioneer 
under a license, or as commission 


merchant, is not liable, etc., 541 
Action of account. 
Against whom it may be main- 
tained, ete., 541 


Limitation of action by one partner 


against his co-partner, etc., ` 547 
When proof of partnership not re- 
quired, 605 


Suits in partnership name. 
Persons engaged as partners in trade 


or business may sue in partnership 
name, in justice’s court, 
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&. 
Not necessary in such case to allege 
or prove who are the persons 
composing the partnership, 


PATENT RIGHTS. 
Not to be sold, etc., without a li- 
cense, 203 
Penalty for selling without license, 203 
License, how obtained, 204, 205 
For what time to be granted, 208 
Rate of tax to be paid, 212 


PATENTS. 
For lands entered prior to June 20, 
1863, when and how opines 


5, 451, 452 
Fees of secretary of state, ea when 
paid, etc., 452, 453 


Proceedings to repeal patents, etc., ” 453 
Caveats pending when new code 
took effect, how proceeded in and 
determined, 453 
PAUPER SUITS. 
Privilege of poor persons to sue 
without paying costs, etc., 
Attorneys, officers, etc., compelled 
to serve in such cases without fees, 662 


PAUPERS. 
How maintained, ete., 317 to 823 
(For full details see title “Poor. ”) 


PAY. 


662 


Of militia in actual service, _ 187 
Commutation in money for rations 
when disbanded, 137 


For service not exceeding twenty 
days, etc., 


PAYMASTERS. 
One to be on staff of colonel, 118 
His duties, 12t 
Must givé*bond on going into actual 
service, penalty of bond, etc., 121 
By whom bond to be approved, etc., 122 
PAYMENT. 
Plea of, 608 
Of money into court, and plea 
thereon, etc., 608 


Proof of, at trial, and when allowed, 609 
PAYMENT OF MONEY INTO THE 


TREASURY. 
Must be paid into some national 
bank, 104 
Or into Merchants’ Bank at 
Charleston, Kanawha, 104 


Proviso as to said Merchants’ Bank, 104 
- Manner in which. „such payments 


are made, 104, 105 
Duties of auditor and treasurer in re- 

lation to, 104, 105 
Treasurer's receipt, effect of, 105 


PAYMENT OF MONEY FROM THE 


TREASURY. 
Application for, to be mad e to audi- 

tor, 105 
Duty’ of auditor thereon, 106 
His warrant, if claim allowed, 106 
Duty of. treasurer on presentation of 

warrant, 106 


8 | PENAL BONDS. 
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PAYMENT OF MONEY FROM THE 

TREASURY—Continued. 

Check of treasurer, 106 

When check not to be drawn, 106 

Duty of depositor as to payment of 
money, 106 

Payment of money out of appropri- 
ation subject to order, etc., of a 
particular officer, board or person, 106 

When appropriation deemed to have 
expired, 106 

Noclaim to be allowed by auditor 
after five years, 

Petition for payment of claim to leg- 
islature, when not to be received, 106 

Must be accompanied by certificate 
of disallowance by auditor or other 
proper officer or board, 

Certificate, what to contain, 

Auditor may administer oaths in re- 
lation to claims presented to him 
in his official character, 

Accounts of appropriations and dis- 


106 
106 


106 


bursements to be kept, 106, 107 
PEACE. 
Offenses against the, 691, 692 


Sureties for the, when and how re- 


quired, etc., 702, 708, 704 
PEDDLERS. 
Must be licensed, 208 


Penalty for doing business without 


license, 203 
License for, how obtained, 204, 205 
License confined to county, 206 
For what time to be granted, 208 
Rate of tax to be paid, 208, 212 


Jurisdiction of suits on, in justice’s 
court, how determined, 
How determined in suit in circuit 


court, 648 
PENAL LAWS. 
Limitation of prosecutions on, 700 


Penalties for breach of, how recov- 
ered, 


PENALTY. 
In action for, how and when 


223 


breaches may be assigned, 627 
Limitation of prosecutions for, 700 
PENITENTIARY. ` 
Located at Moundsville, in Marshall 
county, 728 
Directors of. 
When and by whom appointed, 728 


His term of office and compensation, 728 


Vacancy in office of, how filled, 728 
Their residence, 728 
Their duties, 728, 729 


The superintendent. 
When and by whom appointed, and 
for what time, 
To be chief executive officer of pen- 


729 


itentiary, 729 
His duties as such, 729 
His salary, 729 
Must give bond; penalty of bond, 729 


His general powers and duties, 729, 730 
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PENITENTIARY—Continued. 


PERFORMANCES. 


May appoint an assistant, etc., 730 


Guards, 
May be employed by authority of 
directors; their duties, 730 
Interior guards, appointment of, 730 
May carry arms, etc., 730 


Clerk. 
May be appointed by board of direc- 


tors, 730 
His salary, 730 
His duties, 730 

Surgeon. 
How appointed, 730 
His duties, 78 


Extra diet, etc., to be furnished to 
prisoners on his recommendation, 730 

Room to be set apart as a hospital 
for sick prisoners, 

Record of sick prisoners to be kept, 
etc., . 730 

Surgeon’s report of health of prison- 
ers, etc., 730 


Committee of convicts estate. 
When and by whom appointed, 780, 781 
His bond, 731 
His powers and duties, 731 


General provisions. 

Annual examination and report of 
condition of penitentiary by legis- 
lature, 

Investigation of matters concerning 
penitentiary, or the conduct of its 
officers, V1 

Proceedings in such cases, 731 

Escape of convicts; rewards for 
their re-capture, 731, 782 

By whom rewards to be paid; the 
amount of, limited, 7382 

Officers of penitentiary not to re- 
ceive any part of such reward, etc., 732 

Record of the indictment and con- 
viction of each prisoner, to be filed 
and preserved, etc., 732 

Directors may pay convict for extra 
work, etc., 782 

May also pay him not exceeding 
thirty dollars on his discharge, 

May also, if necessary, furnish him a 
suit of coarse clothing, 

Diminution of time of imprisonment 
of convict by reason of good con- 
duct, 

Record of infraction of rules of pen- 
itentiary by convicts to be kept by 
superintendent, 73 

And report thereof to be made to 
diréctors, 732 

Who are to report the same in their 
annual report to the governor, 732 

Employment of chaplain ; his salary, 732 

Crimes of convicts, 732, 738 

Proceedings in criminal cases 
against convicts, 733, 784 


730 


732 
782 


782 


Theatrical, to be licensed, 208 
Penalty for acting without license, 203 
License, how obtained, 204, 205 
Tax on such license, 208, 212 


Ww 
w } 
tame a a garam 


PERISHABLE PROPERTY. 


Of decedent, sale of, ete., 503, 504 

Sale of, by order of a justice, when 
attached in a suit in his court, 377, 878 

Sale of, when attached in suit in cir- 


cuit court, 557, 558 
PERJURY AND FALSE SWEARING. 
What constitutes perjury, 687 
And what false swearing, 687 
Punishment for perjury, 687 
What disabilities attach to a convic- 
tion for perjury, 687, 701 
Punishment for false swearing, 687 
Limitation of prosecution for, 700 
What a sufficient indictment for, 718 
PERJURY, SUBORNATION OF. 
How punished, 687 
Limitation of prosecution for, 700 
What a sufficient indictment for, 718 


PERMANENT IMPROVEMENTS, 


When and how defendant against 
whom a judgment or decree has 
been rendered for land, may ob- 


tain compensation for, 522, 528 
Proceedings in such cases, 528, 524 
PERPETUATING TESTIMONY. 
How it may be done, 623 
PERSON. i 
_ The word, how construed, 93 
PERSONAL ACTIONS. 
Limitation of, 547 


When action on bond of executor, 
administrator, guardian, curator, 
or committee, or of a sheriff act- 
ing as such, is deemed to have 


accrued, 548 
PERSONAL ASSETS. 
Administration of, 503, 504 
PERSONAL ESTATE. 
What included in these words, 93 
Distribution of, 485 


PERSONAL PROPERTY. 


What is included in these words, 93, 163 
What is exempt from taxation, 161, 162 
What to be listed for taxation, and 
how, etc., 163 to 168 
Rate of tax on, 211 


PERSONAL REPRESENTATIVE. 


Construction of the words “personal 
representative,” 

Duty of, in delivering up arms, 182 

Proceedings against, on bonds given 
for sale of lands under execution 
in favor of the state, 

Their power to remove deputies of 
decedent after his death, if he were 
sheriff, ete., 

Effect of covenant of warranty on, 466 

How stocks, etc., of decedent domi- 
ciled out of the state transferred to, 
etc., 498, 499, 500 

Hexecutor. 


What he may do before qualifying, 501 


Administrator with the will annexed. 

When, and by whom, to be ap- 
pointed, 

His oath, 


501 
501 
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PERSONAL REPRESENTATIVE—Cont. 


W ho entitled to administration, etc. 
Jurisdiction to determine the right | 
of administration belongs to re- 
corder, etc., 501 
To whom, and in what order admin- 
istration to be granted, 501, 502 
Bondand oath of administrator, 502 
When grant of administration, etc., 
may be set aside at the instance of 
a distributee, and new administra- 
tor, etc., appointed, 502 
Penalty of bond of executor or ad- 
ministrator, _ 502 
Penalty in case will directs sale of 
real estate, 502 
Bond not to be given where will so 
directs; exception, 
Executor of an executor not to ad- 
minister estate of first testator, 


H 


etc., ° 502 
Administrator, with will annexed, 
to be appointed, etc., when, 502 


Marriage extinguishes authority of 
a woman as administratrix, etc., 502 
The other administrator, or execu- 
tor, etc., to act, if there be one; if 
not, one to be appointed, 502 | 
When administration may be com- | 
mitted to the sheriff, etc., 502 | 
No bond or oath required of sheriff, | 
etc., 502, 503 
Rights, powers, and duties of sheriff 
in such cases, : 
‘Recorder may revoke order and al- 
low any other person to qualify as 
executor or administrator, 503 
Copy of order as effectual as letters, 
etc., made out in due form, 503 
But recorder to make out probate or 
letters of administration in due 
form when required, 503 
Such probate or letters to be signed 
by recorder, and sealed with his 
seal, 503 


Appraisement of estate. 
~ Appraisers to be appointed; their du- 


ties, 508 
To be sworn before acting; their 
fees f 5083 


Appraisement to be signed by them, 
and returned to and recorded by 
the recorder, 508 

Appraisement prima facie evidence 
of value of property, 


Assets in hands of personal representative ; his 
duties in relation thereto. 

Must well and truly administer the 
whole personal estate of decedent, 503 

Appointment of debtor executor 
does not extinguish the debt, 503 

Dead victuals, what portion of, re- 
main for the use of the family, 


etc., 5038 
Live stock necessary for use of fam- 
ily may be killed, etc., 503 
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Estate which will directs not be 
sold can only be sold where neces- 
sary for the payment of debts, fun- 
eral expenses, and charges of ad- 
ministration, 503 

Exempt property not to be sold, 

508, 255, 256 

Sale of goods, etc., likely to be im- 
paired in value, etc., when to be 
made, etc., 508, 504 

-Terms of sale, 504 
- When further sales to be made, 504 

Specific legacies to be regarded in 
making sales, 504 

Estate for the life of another goes to 
personal representative, etc. ; pro- 
ceeds of, how distributed, 504 


Suits by or against a personal representative or - 


his sureties. 
Upon what judgment he may sue or 
be sued, 504 
What actions of trespass or case may 
> þe prosecuted by, or againsthim, 504 
Actions for waste may be main- 
tained against personal represen- 
tative of an executor in his own 
wrong, or of a rightful executor, 
etc., 504 
Administrator de bonis non, in what 
cases he may sue out scire facias, 
etc., to prosecute suit or enforce 
judgment or decree, in favor of 
personal representative, etc., . 504 
When suit may be maintained 
against personal representative 
and his sureties on his official 
bond, 504 
Not liable beyond the assets which 
came to his hands, etc., 504 
Defense in such action, what may 
be made, 504 


Payment of debts by. 
Of the order in which debts shall be 
paid out of personal estate, etc., 
04, 505 
No payment to be made to creditors 
of one class till all those of the 
preceding class or classes have 
been paid, 505 
In what cases personal representa- 
tive protected in paying a debt 
of inferior dignity, etc., 505 


3 Duties of personal representative as to real es- 
ta 


we. 

Executors, etc., to sell and adminis- 

ter proceeds of real estate devised 

to be sold, etc., ` 505 
Also to receive and pay rents and 

profits, or proceeds of real estate, 

etc., 505, 506 
Real estate of decedent to be assets 

for the payment of his debts, 506 
Order of payment to be the same as 

personal assets, 506 
Administration of real estate may be 

by the recorder or circuit court, 506 
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Heir or devisee selling real estate, 
when liable for value of, etc., 506 
Bona fide purchaser of estate protect- 
ed, etc., 50 
Heir or devisee may be sued in equi- 
ty, when, 
Not liable at law, where there is re- 
dress in equity, etc., 
Where personal estate not sufficient 
to pay debts, personal representa- 
tive may prosecute a suit in equity 
to sell real estate, etc., 
Who to be made defendants ther ein, 506 , 
If such suit not brought in six 
months, etc., by executor, etc., it 
may be brought by a creditor, etc., 506 : 
Who to be made defendants in such : 
case, 506 | 
Every ‘creditor of decedent, whether 
a party or not, etc., may present i 
and prove his claim, and have the — 


same allowed, etc., 506 : 
No decree for distribution of pro- ~ 
ceeds of real estate to be made till 
notice given, etc., 506, 507 | 
Form of such notice, 507 | 
When, where, and for what time to i 
be posted and published, 507 | 


When court may decree a distribu- . , 
tion of proceeds of sale, etc., 507 } 
Such decree a bar to claims of cred- ! 
itors not presented as required by 
such notice, 507 ° 
Except that such creditor may share 
in the surplus, if any, 507 | 
But he is forever barred of all right | 
to participate in proceeds of sale i 
so far as other creditors are con- ; 
cerned, if he fail to present his 
claim for adjudication before final 
decree, 507 | 
If after the commencement of any 
such suit, a creditor commence | 
another, he shall recover no costs, 507 


| 
Lien of judgment, ete. | 
t 


Lien by judgment, or otherwise, ac- 
quired in lifetime of decedent, not 
affected, 


Fiduciuries. (See this title.) 

Recorder and clerk to keep a record 

of personal representatives, and 

other fiduciaries, 
What such record to show, 
Forfeiture for failure, 

Inventories and accounts of sates. 
When personal representative, etc., 


to return inventory of estate, etc., | 
508, on if 
K 
9 j 
i 
i 


507 


508 
508 
508 


Fine for failure, 

When appraisement considered on 
inventory, 

Account of sales, when and where | 
returned, 

Account of sales of personal e 
ty under a deed of trust, when and 
where returned, 


Forfeiture for failure, 
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Inventory and account of sales to be 
recorded, etc., 509 


Liability for debts lost or improperly paid. 
Personal representative and other fi- 
duciary liable for debts, etc., lost 
by negligence, 509 
Liable also for debts improperly 
paid, etc., when, - 509 


To render account or forfeit commissions. 


Statement of receipts and disburse- 
ments, etc,, of personal representa- 
tive, etc., when, and to whom to 
be returned, 

Trustee must also return a statement 
of his receipts and disbursements, 
etc., when and to whom, 

A. failure in either case forfeits com- 
missions, 

If statement false, no commissions al- 
lowed on money not accounted for, 510 

No forfeiture of commissions in cer- 
tain cases, 


How compelled to account. 


Summons to compel personal repre- 
sentative, etc., to account, when, 
upon what application, and by 
whom issued, 

What the summons shall require 
him to do, 

Rule or attachment, when and by 
whom to be issued against him, 
ete., 


509 


509 


510 


510 


510 
510 


510 


Bonds of personal representative, elc., to be re- 


ported on, ete. 


Commissioner or recorder before 
whom statement is laid, etc., to ex- 
amine if sufficient bond has been 
given, etc., 510 

Proceedings to compel new bond, 
etc., to be given, and to remove 
fiduciary, etc., 510, 511 

Result of examination in such case 
to be reported to court or recorder, 


etc., 511 
When court or recorder may require 
new bond to be given, etc., õli 
May remove fiduciary if bond not 
given, etc., 511 
Notice must be given of such proceed- 
ings, etc., Sli 


Acts of fiduciary not invalidated by 


such removal, 511 
Bond so given. relates back to date 
of appointment, ete., 511 


Former sureties discharged, except 
as to pending suits, etc., 511 

But obligors in new bond bound to 
indemnify sureties in former bond, 
etc., 

Appointment of new administrator, 
guardian, etc., Sli 


Settlement of accounts of fiduciary, ete., 


Duties of commissioner or recorder 
in settling accounts of personal 
representative, etc., 


511 


512 - 
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- To appoint time and place to receive 
proof of debts, etc.; when, 
Notice thereof, when and where 
posted, 
May adjourn from time to time for 
receiving such proofs, 
When to make account of debts pro- 
ved, etc., 
Each class of debts to be stated sep- 
arately, 512 
List of fiduciaries whose accounts 
are before him for settlement, 
when and where to be posted by 
commissioner or recorder, 
What to be stated therein, 512 
Account not to be completed until” - 
ten days after it is mentioned in 
such list, 512 
For what time settlement to be made, 512 
Who may object to accovfht, and for 
what causes, etc., 512 
512 


512 
512 


Reasonable expenses, commissions, 
etc., to be allowed fiduciary, etc., 


Report of settlement, etc. 


Every account stated, etc., with spe- 

cial matters deemed pertinent, to 

be reported, etc., 512, 518 
Report of commissioner to remain 

in his office ten days for excep- 


tions, 

Report to be filed in the office of the 
court or recorder a8 soon as prać- 
ticable after the expiration of said 
ten days, 

Exceptions, etc., to be returned with 
report, 

If report made by recorder, it must 
be filed in his office for inspection 
and exception, etc., 51 


513 
513 
518 
3 


Orders of courtand recorder on report. 


‘When court or recorder to examine 
report and exceptions, etc., 

To correct errors therein, etc.,wheth- 
excepted to or not; recommittal of 
report, 513 

Report and order of confirmation to 
be recorded, etc., 513 

Vouchers, etc., when may be return- 
ed to party who filed them, 513 

Court may impanel jury to try any 
question of fact, etc., 5 

Efect of order, ete., 
Report confirmed to be regarded as 


correct, except so far as surchar- 
ged, etc., 


Money in hands of fiduciary, ete. 


When report shows that there is 
money in the hands of fiduciary, 
how the same is to be disposed of, 


513 


1 
13 


518 


etc. _ 
Transfer of securities, ete. 
Securities for money loaned, etc., 
standing in the name of fiduciary 
who has died, etc., how transfer- 
red, etc., 513, 514 
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Proceedings in such case, 514 
Court may order transfer to receiver, 514 


Payment of money found due, ete. 


When report confirmed, etc., court 
or recorder may order money 
found due thereby to be paid to 


~ person entitled thereto, 514 


- When court ór recorder to order the 


514 
514 
514 
514 
514 


payment of debts, etc., 

Reservations to be made, and for 
what purpose, 

Payment on claim allowed subse- 
quent to dividend, etc., 

In -what proportion, etc.; former 
dividend not to be disturbed, 

Surplus remaining, etc.; how tofbe 
divided, 

Payment of legacy ; distribution, ete. 

Personal representative not compell- 
ed to pay legacy or; distribute 
estate, until one year after first 
appointment, etc., 

When he may require refunding 
bond of legatee or distributee, 

Condition of such bond, etc.; where 
to be filed, 

When the taking of refanding; bond 
exonerates personal representative 
from personal liability on account 
of the payment of legacy or dis- 
tribution of estate, 

When creditor may maintain suit on 
refunding bond, etc., 

When court or recorder may make 
an order that creditors of decedent 
show cause, etc., against payment 
and delivery of estate to legatees 
and distributees, 

Order, how posted and published, 
etc., 515 

When such payment and distribu- 
tion may be ordered, ete., 515, 516 

Suit against legatee and distributee, 
within what time it may be 
brought, etc., 

What judgment may be rendered in 
such case, 

Power of circuit courts over reports 
filed in suits in chancery, etc., 


515 


515 
515 


515 


516 
516 


516 
Appeals tothe circutt court. 
Within what time appeal from order 
of recorder may be taken!to cir- 

cuit court, 

Reasonable notice in writing of such 
appeal to be given to opposite 
party, 

What papers are to be delivered by 
recorder 'tø terk of circuit court 
on such appes, i 

Appeal to be teard and determined 
in a summary way, etc., 

Decision of circuit court, etc., to be 
certified and returned to recorder, 


ölő 
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516 
516 


etc., 516 
Costs of such appeal to be paid as 
circuit court may order, 516 
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PETITION. 


Right of, secured, 15 
Suit by, for claim’ against the state, 226 
Proceedings in such suit, 22 6, 227 
For establishment of road, etc. ; pro- 
ceedings on, 74, 275 


For privilege to erect a wharf; pro- 


ceedings on, 276 
For sale of lands of infant; pro- 

ceedings on, 97, 498 
Disputing validity of attachment, 

when it may be filed, 561 

PETIT JURIES 

empt, etc., 579, 111, 112 

How organized and summoned, etc., 


579, 580, 581 
Qualification and disqualification of, 
when excepted to, : 581, 582 
Officers’ fined for neglect of «duty; 
special juries, 
Pay of jurors, etc., 
Penalty for fraud on jury box, 
When juror disqualified to serve, etc., 588 
Trial by jury may be waived or 
number reduced, 584 
Views ; conduct of jurors and sheriff, 584 


PETIT LARCENY. 
Punishment for, 6838 
Limitation of prosecution for, 700 


PIER 
PIRACIKS. 


PISTOL, DIRK, ETC. 


PLACE. 


Punishment on second conviction 
for, 701, 702 
Accused may be found guilty of, on 
indictment for grand larceny, ete. .» 720 
In prosecution for, accused may be 
convicted, though the value of the 
thing stolen be twenty dollars or 


more, 720 


PHYSICIANS. 


Allowance to, for attending lunatics, 
etc., 
Their duty in keeping record of 


deaths, etc., 438 
Must furnish a copy thereof to as- 
sessor, 
Penalty for false register, 439 
How it may be erected, or abated, 276 


On the high seas, power of congress 
to define and punish, 


Punishment for carrying concealed, 692 
Half of fine goes to informer, 692 


Of residence of accused need not be 
stated in indictment, 

Not necessary to set forth in any 
declaration or other pleading the 
place where contract was made 
or act done, unless place is mate- 
rial, etc., 


714 


603 


PLATS. 


Of surveys, etc., duty of surveyor 
to return, 


(2e) aO w 


INDEX. 


For re-hearing after judgment or 
decree, 749 
Who liable to serve on, and who ex- 


PLATS—Continued. 


Variation of magnetic needle to.be 
noted on, 450 
What plats may be returned to 
secretary of state, and when, 451 
Not to be received, or grants issued 
on, in certain cases, 451 
When grant may, issue on, etc., 451 


PLEADINGS. 


What pleas are allowed to be plead- 
ed by personal representative or 
his sureties, etc., 

Such defendants not to be prejudiced 
by omission or mistake in plead- 
ing, or by false pleading, 

Plea of usury; and replication 
thereto, 

Plea in abatement to contest the 


504 


504 


right to sue out attachment, 559 
Plea in case of mandamus, 570 
Plea in case of prohibition, 570 

Rules in clerk's office. 
When to be held, and how long to 

continue, 599, 600 


Rule docket. 


To he kept, and rules to be entered 
therein, 600 

Chancery rule docket to be kept 
separate, 

Where there is no clerk to take rules, 
case stands continued to next rule 
day after there is a clerk, 600 

What rules may be given, 600 

To be given from month to month, 600 


When suit will abate or be dismissed. 


When defendant may give a rule for 
plaintiff to file declaration, 

If plaintiff fail to file declaration at 
next rule day, or fail to prosecute 
his suit after the appearance of de- 
fendant, he will be non-suited, 
and must pay to defendant five 
dollars and costs, 

When clerk to enter suit dismissed 
though none of defendants have 
appeared, 

When suit to abate by return of sher- 
iff that defendant is a non-resident 
of the county, and whien by a re- 
turn that he is a non-resident of 
the state, 


Of the declaration. 


No action to abate for want of form, 
when, 600 

What averments may be omitted in 
actions of trespass, 600 

What plaintiff may prove, etc., 600 

When items of account must be filed 
with declaration in action of as- 
sumpsit, 


600 


600 


600 


600 


600 


600 


Amended declaration or bill ; supplemental 


bill, and bill of revivor. 
Plaintiff may of right amend decla- 
ration or bill before appearance of 
defendant, 601 
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General rules as to pleas and subsequent plead- 


PLEADINGS—Continued. 
And after appearance, if substantial A 


justice require it, 
Plaintiff may be required to pay 
costs of continuance if amendment 
be made after appearance of de- 
-fendant, 601 
Amended declaration or bill, or sup- 

_ plemental bill, or bill of revivor, 
may be filed after appearance of 
defendant, in vacation, etc., 601 

Clerk to issue process thereon, 601 
When court to dismiss such declara- 
tion or bill at the costs of the plain- 
tiff, 601 


Guardian ad litem: 


ae infant or insane defendant, when 
and by whom appointed, 601 
To be appointed whether the defend- 

ant has been served with process 

or not, 601 
Court may compel the person ap- 

pointed to act, or appoint another 

in his stead, 601 
Such guardian not liable for costs, 601 
To be allowed reasonable charges ; 

by whom to be paid. 


\ Matter of abatement... 


Flea in abatement not allowed for 
misnomer, 601 
Amendment of summons and decla- 
ration in case of misnomer, when 
and how made, 601 
Defect in writ or return, or any va- 
riance in writ from declaration 
can only be taken advantage of by 
plea in abatement, 601 
And in such case the court may per- 
mit plaintiff to amend writ or dec- 
laration so as to correct the va- 
riance, etc., 601 
Where declaration or bill shows on 
its face proper matter for the juris- 
diction of the court, no exception 
can be taken for want of jurisdic- 
tion exccpt by plea in abatement, 601 
Such plea not to be received after 
defendant has pleaded in bar, or 
answered to the declaration or bill, 
nor after a rule to plead or a con- 
ditional judgment or decree nisi, 601 
Plea in abatement for non-joinder of 
_ defendant,when,only, allowed,etc., 602 
‘When issue on plea in abatement for 
non-joinder to be found against 
defendant so pleading, 602 
Plaintiff may amend his declaration 
after such plea for non-joinder,and 
make the persons named as joint 


contractors defendants, etc., 602 
And cause process to be served upon 
them, 602 


What judgment to be entered in 
case it appear at the trial, etc., 
that all the original defendants 
are liable, but that one or more of 
the new defendants are not liable, 602 


ings. 
Defendant may plead as many mat- 

ters of law or fact as he may think 

necessary, etc., 602 
Except that if he plead the plea of 

non est factum he shall not, with- 

out leave of the court, plead any 

plea inconsistent therewith, 602 
Plaintiff may plead as many replica- 

tions to special plea as he may 

deem necessary, 602 
Defendant may plead in abatement 

and in bar at the same time, 602 
But issue on plea in abatement must 

be tried first, 602 
If such issue be found against de- 

fendant he may make any other 

defense to the action, 602 
What words are unnecessary in plea 

or replication, etc., 
Party not to be prejudiced by omit- 

ting protestation in pleading, 602 
What traverses, etc., to conclude to 

the country, 602 
When opposite party may plead over 

to the inducement, etc., 602 
When plaintiff may proceed as if 

there were a similiter or joinder in 

demurrer, 602, 603 


Particulars as to pleas and demurrers, 


No formal defense required in plea, 603 
How it may commence, 603 
What not necessary to be stated in 
second or other plea, 603 
Form of demurrer, and of joinder in 
demurrer, 608 - 
What defects are to be disregarded 
on demurrer, etc., 603 
Plaintiff in equity may have plea or 
- demurrer set down for argument, 603 
Ifthe same be overruled no other 
plea or demurrer to be received, 603 
But a rule shall be made upon the 
defendant to answer the bill, 603 
And if defendant then fail to answer 
on the day specified in the order, 
the plaintiff may have a decree for 
the relief prayed for in the bill, 608 
Plaintiff in equity may take issue on 
plea and have it tried by a jury, 603 


General rules as to immaterial allegations, 


Not necessary to set forth in decla- 
ration or other pleading, the place 
where contract was made, or act 
done, unless place is material or 


traversable, 603 
How allegation as to place, etc., may 
be made, 603 


Not necessary to aver that cause of 
action arose, or that the-matter is 
within the jurisdiction of the court, 603 

Or to make profert of any deed, 
letters testamentary, or commis- 
sion of administration, 603 

But defendant may have oyer asif . 
profert were made, 603 
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Allegations not traversable, and 
which the party cannot be requir- 
ed to prove, may be omitted; ex- 
ception, 604 


General rules as to pleadings and proceedings 


in equity. 
Defendant, in his answer, may allege 
new matter constituting a claim 
for affirmative relief, 
How such affirmative relief to be 
controverted by plaintiff, 604 
Every material allegation of bill not 
denied by answer taken as true, 
etc., 6h. 
Form of bill, 604 
Persons designated in caption-of bill 
as defendants, are such without a 


prayer therefor, etc., 604 
And must answer bill, etc., 604 
Verification of pleadings. 


If bill be verified answer must be 
verified also, i 6 
Answer need not be verified if bill is 
not, 604 
An answer verified where bill is not 
has no more weight than if not 
verified, 604 
Ifanswer which alleges new matter 
constituting a claim to affirmative 
relief be verified, reply thereto 
must also be verified, 604 
Pleas in abatement, and of non est 
factum must be verified, 605 
When proof of hand-writing dis- 
pensed with, unless plea be veri- 
fied, etc., 605 
When proof of partnership not re- 
quired, unless pleading, etc., be 


verified, 605 
Form of verification, 605 
What a sufficient verification by ad- 

ministrator or other fiduciary, 605 


Judgment or decree by confession. 
Defendant may confess judgment or 


decree in clerk’s office, etc., 605 
To be entered by clerk in order 

book, ~ 605 
Effect thereof, 605 


Judgment or decree in the office by default. 

Rule to plead; when it may be given 605 

When plaintiff may have a condi- 
tional judgment or decree nisi 


against defendant, 605 
Service thereof on defendant not 
necessary, 605 


When bill to be entered as taken for 
confessed, 605, 606 

Judgment in case at law, when to 
be entered, 

Order for inquiry of damages; when 
to be aa a 606 

Such order when not necessary, 606 


How office judgment is set aside or becomes 


final ; its effect. 
When office judgment becomes final, 606 
May be entered up in court, or after 
adjournment by the clerk, 606 
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Its effect as alien, etc., i 606 
But not to be entered until affidavit 
of the amount due is filed, 606 
Judgment to be for the aggregate of 
principal and interest stated in af- 
fidavit, etc., 606 
If affidavit be not made, or if an or- 
der for inquiry of damages has 
been made, plaintiff must prove 
his case, etc., 
Oath of jury where defendant has 
not appeared, 606 
If defendant appears before judg- 
ment becomes final and pleads to 
issue, judgment to be set aside, 606 
If an order for inquiry of damages 
has been executed, judgment not 
to be set aside without good cause, 606 
Issue may be tried at same term un- 
less good cause be shown by de- 
fendant for a continuance, 606 


Proceeding by attachment after bill taken for 


confessed. 
Plaintiff may have attachment 
against defendant after bill taken 
for confessed, 606 
Or he may Have an order for defend- 
ant to be brought in to answer in- 
terrogatories, 606 
No plea or demurrer to be received 
after such attachment except by 
leave of the court, 606 
If insufficient answer be put in after 
process of contempt, plaintiff may 
proceed with subsequent process 
of contempt as if no answer had 


been filed, 607 
Or plaintiff may have a decree if his 
bill be verified, 607 


When suit in equity may be set for hearing. 


Plaintiff may have cause set for hear- 
ing at or after rule day at which 
bill is taken for confessed, 607 
May be set for hearing on answer 
or upon a general replication 
thereto, 
When defendant may haye ‘cause 
set for hearing as to himself, 607 
Suit to be heard as to such defend- 
ant, unless his interest is so con- 
nected with other defendants as 
to render,such hearing improper, 607 
Defendant may have an order on 
plaintiff in such case to use due 
diligence to mature cause for hear-. 
ing, 607 
If plaintiff fail to do so, defendant 
may have the case heard, or a dis- 
missal of it as to him, 607 


606 | Where cause is ready only as to part of defend- 


ants. 

If process be served on part of de- 
feadants plaintiff may proceed to 
judgment as to those so served, - 607 

And may discontinue as to others, 
or proceed to have process served 
on them and take judgment from 
time to time, etc., 607 
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. ` General provisions. 
Defendant may file plea or answer at 
any time before final judgment or 
decree, 607 
But if not filed in due time cause not 
to be continued thereby unless by 
order of court, for good cause 
shown, .- 
Exception to answer to be set down 
at once for argument, 
When such exceptions are sustained, 
if defendant put in a second an- 
swer which is adjudged insuff- 
cient, he may be examined upon 
interrogatories, and committed till 
he answers them, 607 
Plaintiff may object to the filing of 
an insufficient plea, and such plea 
_ to be rejected, 607 
If court overrule objections and al- 
low plea to be filed, plaintiff may 
take issue thereon without losing 
the benefit of his objection, 607, 608 
Not necessary to except to opinion 
of the court in such case, 608 
When answer alleges new matter 
constituting a claim to affirmative 
relief, cause to be decided as if 
cross bill had been filed, etc., 608 
If a complete determination of con- 
troversy cannot be had without 
the presence of other parties they 
may be brought in by amendment, 608 
Effect of the denial in an answer-of 
a material allegation of the bill, 608 
Any evidence which satisfies the 
court or jury of the truth of such 
allegation is sufficient, 


Court has control over proceedings 
in the clerk’s office during prece- 


ding vacation, 608 
May reinstate any cause dismissed, 
etc., during such vacation, 608 


May set aside any such proceedings, 
or correct any mistake therein, 608 
And make any proper order con- 
cerning them, 608 
New pleadings. 
If pleadings be lost, court may re- 
quire new pleadings to be made 
up, etc., 617 


PLURAL NUMBER. 


Word importing it, how applied, 92 


POISONING. . 


Murder by; is murder of the first 
degree, 678 
If poison be administered in the 
state, and person dies by reason 
thereof out of the state, offender 
may be prosecuted and punished 
in the county where the poison 
was administered, 678 
* Administering or attempting to ad- 
minister poison, etc., in food, drink, 
medicine, or otherwise, or poison- 
ing a well, spring, etc., how pun- 
ished, 678 


POOR. 
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Poisoning cattle, horses and other 
beasts, or exposing poison with in- 
tent that it shall be taken by them, 
how punished, 684 


POLICE. 


Of town or village to be under con- 
trol of the mayor, 332 
Special police officers may be ap- 
pointed by mayor of town or vil- 
lage whenever he deems it neces- 
sary, 332 


POLICIES OF INSURANCE. 


Foreign, how to be authenticated, 619 
What certificate necessary to author- 
ize foreign insurance to issue, 214, 215 


POLLS. 


Poll books for elections to be pro- 
cured by clerk of board of super- 


visors, 47 
Oaths of officers holding election to 
appear on poll books, 47 
Prevention of disorder at polls, AY 
Poll book, how headed; two to be 
kept at election, 48 
Number of voters to be set down in 
words at foot of poll book, 57 
Poll book to be signed by inspectors 
and clerks, 57 
_Return of poll books, 58 
Declaring result of poll for county 
and township officers, 59, 60 
Overseers of, when elected, etc., 
32, 45, 317 
Vacancies in office of, when and how 
filled, 64, 317 


608| Boards of supervisors substituted for boards of 
Control of court over proceedings in the office. | . 


overseers of the poor. 

Board of supervisors to perform du- 

ties heretofore performed by boards 

of overseers of poor. 317 
In their corporate capacity boards 

of supervisors succeed to rights 

and liabilities of former boards of 

overseers of poor, 317 
And are owners of all real estate, 

etc., formerly held by such boards 

of overseers, 317 
Board may purchase lands for use of 

poor, and sell and convey same, 

ete., 
May provide stock, ete., 817 
Also poor house, etc., 817, 818 
Boards of two or more counties may 

join in building poor house, etc., 318 


- Under whose jurisdiction and man- 


agement such houses to be, etc., 318 
Board may employ managers, physi- 

cians, nurses, etc., to take care of 

poor, 318 
And prescribe regulations, etc., 318 


What persons to be supported ana assisted, and 
how 


What deemed a legal settlement in 
respect to paupers, 318 
On what application poor person to- 
be provided for, etc., 318 
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How and under whose direction, etc., Duty of persons required to make 
to be provided for, 318 such visits, and their report, etc., 321 


Board may change or rescind order 
of overseer of the poor, etc., 

Board may provide for support of 
poor person, though overseer re- 
fuse, 

~ Where person may be kept, etc., 

Persons kept at place of general re- 
ception to perform certain labor, 
etc., 318 

Proceeds of such work, how app x 
priated, etc., 318} 319 

Burial of persons dying without 
sufficient means to pay for their 
burial, 819 

Vaccination under orders of overseer 
of poor, 819 


Paupers in counties where they have no legal 
settlement. 
Proceedings-to remove such paupers 
to proper county or state, etc., 819 
Expenses of such removal, etc., by 
whom paid, 319 
Such payment, how enforced, 819 
319 


318 


318 
818 


Liabilities of persons bringing pau- 
pers into this state, 


Public beggars. 
Duties of overseers of poor to pre- 
vent persons going about begging, 819 
if such person a county charge, etc., 
where to be sent, 319 
What to be done in case he has a 
legal settlement in another county 
or state, etc., 19, 820 
Overseer may issue warrant, etc., 820 


Liability of relations of pauper for his support. 
The order of such liability, etc., 820 
Provision where relations first liable 

are not in this state, etc., 
Proceedings to enforce such lability, 820 
Question of fact may be tried by jury, 820 
Power of court over judgment or 

order, etc., 320 
No jury fee to be taxed, 820 
Proceedings may be by summons 

and attachment, etc., 820, 3821 
What to be done where person lia- 

ble is unable wholly to support 

pauper, 321 
How payment in such case to be en- 

forced, 321 


Duties, tenure of ofice, and compensation of 
agent. 

Board may appoint an agent, etc., 821 

His bond and the condition torei r 
Agent to have charge of poor house, 

etc., 821 

To be under control of board, 821 

What persons he is to receive into i 


poor house, 
To keep a register, and what to be 


stated therein, 
Poor house to be visited, when and 
by whom, 


Powers and duties of agent as to 
money and property of board, etc., 321 

Term of office, and compensation of 
persons employed by board, etc. 

. ” 321. 822 

Accounts of agents and overseers. 

When agents and overseers to ac- 
count, and how, 

Must“ pay over balances in their 


322 


hands, 322 
Forfeiture for failure, 322 
Legal proceedings against them. 


Judgments against agents and over- 


seers, etc., how obtained, etc., B22 
Compensation of overseers. i 
To be fixed and paid by order of su- 
pervisors, 822 
Affidavit of overseer as to, its effect 
as evidence, 322 


Annual statement of supervisors. 


-What statement to be made up by 
supervisors at stated meeting in 


August, 322 
Particulars to be entered in such 
statement, 822, 328, 


Statement and other proceedings of 
board in relation to poor, to be 
kept in separate book, 

Expenditures of board to be pub- 
lished as part of financial state- 
ment, etc., 23, 244 


Levy for support of poor, and disbursement 
thereof. 


320 


Board to provide in county levy for 
support of poor, etc., 

To appropriate sums necessary for, 

-. from county treasury, etc., 

Duty of sheriff as to orders issued by 
board; money, when to be paid 
on, etc., 

Property, etc., for use of poor, ex- 
empt from execution, etc., 

Effect of copy of judgment or decree 
against board, as an order on 
sheriff for payment, etc., 

Liability of sheriff for failure to pay, 

323, 


328 


etc., 245 
Fines imposed by chapter; to whom 


they accrue, BXD) 
Rules of construction. 
Construction of word “overseer,” 824 
POOR PERSONS. 
Suits by, how prosecuted and de- 
fended, , 662 
Not to pay fees or costs, 662 
Counsel to be assigned them, 662 
PORTER. 
Not to be sold without license, 202 
Penalty for selling without license, 2038 
License; how obtained, 04, 205 
Bond required, - 205 
To what place licerise is confined, 
06, 207 
Assignment of license, 207 


INDEX. 
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Time for which license is graniet, 


License tax, 212 
POPULAR ACTIONS. 
Name of informer, etc., to be en- 
dorsed on, or written at foot of 


writ, etc., 
POSSE COMITATUS. 


When and how oficer may summon 
to his aid the power of the county, 
etc., 134, 251 
Penalty for failure to obey summons, 251 
POSSESSION. 
Of goods and chattels, when neces- 
sary to a valid title, 459, 478, 474 
When transferred to the use, 461 
Of lands, summary remedy for the 
recovery of, ~ 880, 881, 517, 518 
Recovery of, in ejectment, 518 to 522 
Tenant in possession to be named 
defendant in the declaration, 518 
Plaintiff in such action need not 
prove possession of the premises, 
etc., 519 
When possession of part of premises 
not to be construed as possession 
of the whole, 
POSTAGE. 
Payment of, on process sent by mail, 
duty of clerk in relation to, 586 
On decisions of court of appeals 
transmitted by mail to clerk of 


223 


court below, 642 
Paid by assessors, to. be repaid to 
them by, auditor, 
POSTMASTERS. 
Exempt from military duty, 111 
And from service on juries, 579 


POST OFFICES AND POST ROADS. 
Power of congress to establish, 9 
Lot in the city of Wheeling pur- 

chased by the United States for a 
post office, etc., 


POSTHUMOUS CHILDREN. 

When to take by descent, 

When to inherit part of parent’s 
estate, though parent left a will in 
which he is not provided for, 

POSTING. 

Punishment for posting any one for 
not fighting a duel, or for not send- 
ing or accepting a challenge to 
fight a duel, 

POWDER. 
‘ Surveyor of roads may purchase, by 
authority of supervisors, etc., 


POWER OF APPOINTMENT. 
Will made in pursuance of, how it 
must be executed to be valid, etc., 480 
To what estate a will made under, 


42 


485 


481 


680 


270 


extends, 481 
POWER OF ATTORNEY. 
May be recorded in any county, - 469 
How deed under, may be executed, 
etc., 460 
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POWER OF ATTORNEY —Continued. 

May be executed by a married wo- 
man, how and for what purpose, 472 

Effect of deed executed under such 


power, 472, 473 
Executed out of this state, how au- 
thenticated, 619 


POWER OF THE COUNTY. 
May be summoned by officers to 
aid in the execution of process, 


etc., 134, 251 
Penalty for failure to obey sum- 
mons, ; 251 
PRACTICE. 
In justiceg courts, 348 to 356 
Rules of proceeding in such courts, 
48, 349 
Of the county in which proceedings 
are commenced, 594 
Of process and the order of publica- 
tion, etc., 595 to 598 
Rules and pleadings, 599 to 608 
Payment and set-off, 608, 609, 610 


Of the death or change of parties; 
and the discontinuance of causes 
not prosecuted, 610, 611, 612 

Removal of causes from one court 


` to another, 612, 618 
Appointment of commissioners, 
their powers and duties, 613, 614 
PROCEEDING. 
Import of the word, 92 
PRECINCTS. 


For every road precinct a surveyor 
to be elected, etc., - 982, 267 

Each township a road precinct, un- 
less the board of supervisors other- 
wise order, 

Powers of board of supervisors to 
lay off township into road pre- 
cincts, ete., 266 

Such precinct not to include any ~ 
part of incorporated town or vil- 
lage, in certain cases, 266 


PRESENTMENTS AND INDICTMENTS. 
Recovery of fines by, 228, 718 
Trial for felony to be by indictment, 713 
Indictment may be found in the first 

instance without examination or 
commitment by a justice, 

Name of prosecutor, etc., to be writ- 
ten at foot of presentment-or in- 
dictment for misdemeanor, 

Court may require prosecutor to 
give security for costs, or dismiss 
prosecution, etc., 

How accused may recover costs of 
prosecutor, 

What a sufficient indictment, etc., 

‘ for perjury or subornation of per- 


266 


718 
718 


713 
718 


jury, 718 
Indictment for embezzlement, etc., 
may charge any number of dis- 
tinct acts, etc., i 
What a sufficient indictment in such 


714 


case, 
What a sufficient indictment for for- 


gery, 
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PRESEN TMENTS AND INDICTMEN TS | PRESERVATION OF DEER. 


—Continued. 
What indictment sufficient where in- 
tent to defraud must be charged, 714 
Allegations not necessary to be pro- 
ved may be omitted, 714 
For what omissions indictment, etc. 
will not be quashed, 714, '715 
No abatement for misnomer, etc., 715 
When judgment will not be arrested, 715 
When accused to be discharged if 
not indicted before the end of se- 
cond term of court, etc., 
What process to be awarded on in- 
dictment or presentment, etc., 
Duty of clerk to forward process by 
mail, etc., 716 
What process officer may execute 
in any part of the state, 716 
To whom accused to be delivered if 
not bailed, 716 
When accused may be bailed by the 
officer who arrested him, etc., 716 
Forfeiture for failure to return recog- 
nizance in such case, or for taking 
insufficient bail, 

In what cases process may issue im- 
mediately, returnable forthwith, 
Proceedings in such cases, | 
No exception allowed for defect or i 

want of form in indictment in such 
cases, etc., | 
In what cases court may proceed to 
the trial of accused, upon TONU 7 
6 | 
Si 
‘| 


715 
715 


716 


716 
716 


of capias “ not found,” etc., 

No discontinuance for failure to 
award process, or enter a Re a 
uance on the record, 

Judgment of outlawry, by cine 
court rendered, and how reviewed, 717 

Effect of judgment of outlawry, 717 

Indictment, etc., against corpora- 
tion, when to be tried though de- 
fendant fail to appear, etc., 717 

Costs of publication of process in 
such case, how paid, etc., 71 

What counts may ‘be joined in same 


Killing of, etc., in certain months 
prohibited, 482, 742 
Penalty for violation, etc., 742 
Half of penalty to go to informer, 742 
Possession of recently killed venison 
or fresh deer skins, prima facie 
evidence of violation of law; when. 
Proviso as to deer in park, 432, 742 743 


Remedy for killing tame deer, ‘432 
PRESERVATION OF FISH. 
Provisions for the, 432, 483 


PRESERVATION OF SHEEP. 
Protection of sheep from dogs, pro- 
visions for the, 240, 241 


PRESIDENT OF THE SENATE. 


How chosen, 27 

To sign all bills and joint resolu- 
tions, before adjournment, 28 

When to discharge the duties of gov- 
ernor, 29 

PRESIDENT OF THE UNITED 
STATES. 
Executive power vested in, 10 


His tenure of office, - 10 
Electors of, when, and how chosen, 10, 44 
When and where to meet and vote 
by ballot for president and vice 
president, 10, 16, 76 
When house of representatives ‘to 
elect president, 
Electors, time of choosing, may be 
determined by congress, _ 


Who may be elected president, 11 
Who to act in case of removal from 
office, death, resignation, or ina- 
bility to act, of president, 11 
Compensation of president, 11 
Can receive no other emolument, 11 


His oath, 11 


His general powers, and duties, 11, 12 

How removed from office, 12 
y PRESIDENTIAL ELECTION. 

When to be held, 44 


Electors, where and when to meet, 76 


uae and jury Mt Their proceedings and compensation, 76 
What offenses they must present, 712 | PRESS. 
At least ten of the jury must concur Freedom of the, secured, 16 
in finding indictment or present- PRESUMPTION OF DEATH. 
- ment, 2 From an absence from the state for 
Upon what information to act, 712 seven years, 624, 625 
Name of witnesses to be written at If party presumed, to be dead be 
foot of presentment or indictment, 712 found to have been living, the par- 
If bill be ignored, another may be ty injured by such presumption to 
p found, å 712 be restored to his rights, ete., 625 
resentment or indictment not to 
` be quashed or abated on account PR ee et TOREN ` 481 
of incompetency or disqualification What t oah al Bias 481 
of one or more of, grand ager Naa: pene 
who found it, In what proportion devisees to con- 
; tribute to the portion of, etc. 481 
eony of indictment to be f paai. "17 | Effect of death of, under twenty-one 
PRESENTS. years of age, unmarried and with- 
Not to be accepted by persons hold- | onp S906; 481, 482 
ing office under the United States, PREVENTION OF DELAYS. 
etc., without the consent of Con- Plea in abatement for misnomer not 
gress, 10 allowed, 601 


a 


L 
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PREVENTION OF DELAYS—Cont’d. PRINTED RECORDS. 

Amendment of declaration and'sym- Record on appeal, how made up and 
mons in such case, when and how printed, 640, 641 
made, 601 How disposed of, 641 

Amendment in case of variance be- PRINTER, PUBLIC. 
tween writ and declaration allow- When and how elected, > 402 
ed, etc., 601 His term of office, when to com- 

No advantage to be taken of defect mence, 102 
in writ or return, except by plea His oaths of office, 102, 16; 7T 
in abatement, etc., 601 | His bond, 2, 8Q- 

Exception for want of jurisdiction To be approved by the governor, 80 
can only be taken by plea in abate- i Penalty of, ; 80 
ment, where ‘declaration or bill Condition of, 79 
shows on its face proper matter i Vacancy in office of, happening in 
for the jurisdiction of the court, 601 | recess of legislature, how and for 

` Plea in abatement not to be received i what time filled, 2 
after defendant has pleaded in bar, Governor may í order public printing 
or answered to declaration or bill, to be done by others, 102 
or after a rule to plead, or a con- | His reasons therefor to be communi- 
ditional judgment or decree nisi, 601 cated to legislature, 102 . 

What plea in abatement for non- Clerk of house of delegates to super- 
joinder, etc., must state, 602 intend public printing-done by, 102 

Provisions in regard to such plea, 602! His duty, if printing not properly 

If a party dies or becomes convict l and promptly done, 102 
of felony, or insane, or the powers Clerk of senate to superintend sen- 
of a personal representative or ate printing done by, 102 
committee cease after verdict, His duty, if printing be not pr openly 
judgment may be entered as if and promptly done, 
such fact had not occurred, 610 : All public printing to be done a 

If such fact occur as to one of sev- him, except as otherwise provided, 102 
eral plaintiffs or defendants in any Number of copies, etc.. to be printed 
stage of a cause, the suit may pro- by him, 103 
ceed as to the others, etc., 610 | His compensation, 103 

If plaintiff or defendant die pending His bills for work, how certified and 
the action, the same may be re- paid, 108 
vived and prosecuted to judgment, PRISON BREAKERS. 
whether the cause of action would ` How punished, 688, 689 
survive at common law or not, 610, 611 PRISONERS. _ 


Provisions in case such fact occur 


upon appeal, etc., 611 
Revival of suit, etc., by scire facias, 
etc., 11, 612 i 
PRINCIPAL AND SURETY. 
Surety may, by notice in writing, re- ; 
quire principal to sue, 541, 542 


What notice to specify in certain 
cases, 542 
When and in what cases principal 
loses his right to judgment against ! 
surety, by failure to sue, etc., as 

required by such notice, 

Remedy of surety, etc., for money 
paid for principal, 

Effect of surety confessing judgment _ | 
or suffering judgment by default, ~~ 
without giving notice to principal, 
etc., 

Remedy of surety against co-surety, 
etc., 512 


PRINCIPAL OFFENDER. i 


Principal in second degree and ac- 
cessory before the fact, to be prose- 
cuted as principal in first degree, 

Accessory before or after the fact, 
may be prosecuted and punished, 
though principal offender be not 
convicted, etc., 


116 


700 


700 


In jail, with what to be furnished, 
and how to be treated, etc., 

Not allowed -to have ardent spirits 
unless prescribed by a physician, 257 

Whom jailor is to receive as such, 258 

Fees of jailor for support of, etc., 


258, 259, 661 
PRISONS. 


207 


Jail, how to be kept, 257 
Annual inspection of, 207, 258 
Burning of, how punished, 681 


Escaping from, how punished, 688, 689 
PRIVATE ACTS OF THE LEGISLA- 
TURE 


May be given in evidence without 
being specially pleaded, 

Judicial notice of, etc., to be taken 
‘by appellate court, 


PRIVILEGE. 
Of members of the legislature from 
arrest, etc., 28, 86, 253 
Of voters from arrest, etc., 22, 258 


615 
615 


Of other persons from arrest, etc., 253 
PRIVY EXAMINATION. 
Of married woman, how taken and 
certified, 470 


In case of married woman living 
apart from her husband, as to 


deed for her separate property, 471 


928 


PROBATE., 

Of wills, jurisdiction of recorder as 
to, 

Curator of estate may be appointed 
during contest as to will; his pow- 
ers and duties, etc., 

Production of will for probate, may 
be compelled by recorder, 

Authenticated copy of will may be 

“admitted to probate in this state, 
when, etc., 587, 588 

Its effect, ete., 588 

When and how deposition of witness 
to will may be taken; notice, when 
dispensed with, 588 

Proceedings to probate will, ete., 588, 744 

Section 7 of chapter 118 amended, 744 

Within what time an appeal may be 
taken from an order of recorder 
in relation to probate of will, 588 

Recorder to, transmit will etc., to 
clerk of circuit court, 588 

Proceedings of circuit court on such 
appeal, 482, 483 

Sentence or final order of circuit 
court to be certified to recorder, 488 

Effect of such sentence or final order 
as a bar to a bill in equity to im- 
peach or establish will, 

Within what time a person inter- 
ested, who was not a party, etc., 
may file bill in equity to impeach 
or establish will, etc., 

Will, or authenticated copy, admit- 
ted to probate, etc., to be recorded 
by recorder, 

Within what time, and how, pro- 
ceedings of recorder may be re- 
viewed, 588 

Proceedings ofrecorder to be record- 
ed, etc., 588, 589 

Recorder may sit on any day, Sun- 
days and holidays excepted, to de- 
cide, etc., questions of probate, 589 


PROCEEDINGS AGAINST CONVICTS. 

To be in the circuit court of Mar- 
shall county, 733 

Proceedings where convict has be- 
fore been confined in the peniten- 
tiary, 

Proceedings on complaint made to 
such court or to the judge thereof 
jn vacation, that a crime has been 
committed by a convict, 

Convicts in penitentiary competent 
witnesses in such case, 


PROCEEDINGS IN CLERE’S OFFICE. 


~ 


587 


587 
587 


483 


483 


483 


734 


Rules in clerk’s office, when held, 599 
When held in first circuit, 599, 600 
Docket of cases at rules, 600 


Rules in chancery cases to be kept 
separate from those at law, 

If there be no clerk to take rules, the 
case stands continued until the 
next rule day after there is a clerk, 600 

What rules may be taken, etc., 600 

When defendant may appear and 
give a rule to plaintiff to file decla- 
ration or bill, 


600 


600 


NSS 


INDEX. 


PROCEEDINGS IN CLERK'S OFFICE~ 
Continued. 
Plaintiff to be nonsuited in case he 
fails to file the same at next rule 


day, etc., 600 
When clerk to enter suit dismissed, 
at rules, 600 
When suit to abate at rules by re- 
turn of sheriff, 600 
Order of publication. 
May be entered at rules, 597 
Plea in abatement. 
Must be filed at rules, 601 
‘ Judgment. 
Entered in the office at rules, when 
it becomes final, etc., 605, 606 
Court has control of all proceedings ` 
at rules, etc., during preceding va- 
cation, . 608 


PROCEEDINGS IN CRIMINAL CASES. 
In justices’ courts, 382 to 386 
To prevent the commission of crimes, 

702, 708, 704 
Search warrants, 707 
Arrest, commitment and bail, 708 to 711 
Grand juries, 711, 712 
Presentments and indictments, and 
process thereon, 718 to 717 
Trial and its incidents, 717 to 721 
Exceptions, execution of judgment, 
writ of error, 721, 722, 723 
Taxation and allowance of costs, 
728, 724, 725 
Criminal proceedings generally, 
725, 726, 727 
Crimes by convicts, 732, 733 
Criminal proceedings against con- 


victs, 738, 734 
PROCESS. ` 

Tax on, in circuit court, 213 

To be paid to clerk, 2138 


When and how accounted for, 213, 214 
Penalty for failure to account, 214 
Board of supervisors to designate 
one or more constables to serve 
process, etc., where sheriff is a 
party or is under disability, 82, 250 
Service in cases where it is unfft for 
the sheriff to act, 200 
When court or judge may appoint 
person to serve, 
How directed and returned, 250, 251 
Powers and liabilities of officer or 
person serving, 251 
When process may be executed, 251 
Power of county may be command- 
ed to aid in the execution of, 251 
Penalty for a failure to obey the or- 
ders of the sheriff, etc., in such 
case, è 


Ezecution and return of process. 
Duty of officer to whom process de- 
livered for execution, 
His return, when and how made 
and what to contain, 251 
Return of deputy, how made, 252 
Service of process in cases not pro- 
vided for, 52, 845 


201 


251 


INDEX. 


PROCESS—Continued. 
Return of, to whom to be made, 252 
Sale under process when returned, 252 
Penalty for failure to return, 252 
Also for false return, RƏR 
Further penalties, when to be im- 
posed and for what time, 252 


Process sent by mail, when pre- 
sumed to have been received, etc. 252. 

Such presumption, how rebutted, 258 

Return of, by mail, when and how 


to be made, 258 
What receipt evidence of, 253 
Who privileged from arrest under, 

and when, 258 
Civil, not to be executed on Sun- 

day; exception, 258 
Growing crops, not liable to levy un- 

der, etc., 254 
Exception as to indian corn, 254 
Unreasonable distress or levy not to 

be made, 254 
Duty of officer to take care of live 

stock levied on, 254 
Property levied on not to be re- 

moved from county, etc., 254 
Sale of property under execution, 

etc., ; 254 
Notice of, how and for what time 

given, 254 


Horses, mules, and work oxen, 
where to be sold and on what no- 
tice; exception, 254 

Assignment of sale, when and how, 254 

Property exempt from distress or levy. 

Who may claim exemption, and the 
amount thereof, 254, 255 

Proceedings in such cases, 255 

Claim may be made by wife, when, 255 

By widow and minor children, when, 


255, 256 
Proceedings in such cases, 256 
No exemption in certain cases, 256 


Appraisement of exempt property, 
when and how set aside, 

Penalty against officers for failing to 
pay money collected, and for 


other neglect of duty, 256 
Remedy against deputies in such 
cases, 206, 257 


Motion in such cases, where made, 257 
To commence suit in justice’s court, 
348, 844 
Service of process, etc., in justice’s 
courts, etc., 345, 346 
Of process generally. 
Form of writs to be as heretofore, 
till altered by supreme court of 


appeals, 595 
To what officer process may be di- 
rected, 595 


In what cases process can only be 
directed to an officer of the county 
in which the action is brought, 595 
Exception as to railroad, canal, turn- 
pike, and telegraph companies, 595 
Process may be executed on or be- 
fore the return day thereof, 595 
Not affected by reason of an impro- 
per or imperfect direction, etc., 595 


ad 
Pad 
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PROCESS—Continued. 


May be served by a private person, 595 
Return in such case to be verified by 


affidavit, 595 
Must be returnable within ninety 
days from its date, etc., 595 
Summons for witness, when return- 
able, 595 
Attachment, when returnable, 595 
Process awarded in court, when re- 
turnable, 595 
Alias, when it may be issued, 595 


What to be dobe- with subsequent 
process issued for want of return 
of former process, where such for- 
mer process was executed, 595 
Every officer who attends a court 
must, within five days after the - 
end of the rules, go to the clerk’s 
office and receive process, orders 
and decrees to be executed by him, 595 
Forfeiture for failure, 595 
Process commencing sutt. 
To be a writ commanding the offi- 
cer to whom it is directed to sum- 
mon the defendant to answer the 
bill or action, 596 
To be issued on the order of the 
plaintiff, his attorney or agent, 596 
Not to be altered, nor any blank 
therein to be filled up, after it is 
issued, except by the clerk, 596 
How service of summons, scire facias, 
and summons for a witness may 
be made, 596 
Clerk to issue therewith as many 
copies as there are persons to 
be served, 596 


Judgment by default. 
Not valid if it becomes final within 
one month after service of sum- 
mons or scire facias, 596 


Service of process on a corporation. 
In justice’s court, how made, ete, 845 
In circuit courts, how made, etc., 404, 596 
On common carriers. 
Other than a corporation, how 
served, 596 
l Returns of nikil. 
Judgment not to be rendered on, 596 
Order of publication. 
On what affidavit to be made, 597 
May be entered in court or at rules, 597 
May be made in proceeding by pe- 
tition, 597 
What the order must state and re- 
quire, 597 
How and for what time to be pub- 
lished and posted, etc., 597 
In what newspaper to be published, 597 
Case may be heard at next term af- 
ter publication completed if the 
defendants fail to appear, etc.,‘ 597 
Personal service of summons or scire 
-facias may be made on non-resi- 
dent defendant out of the state, 597 
Effect of such service, 597 
Return of such service must be made 
on oath; what to show, 597 
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PROCESS—Continued. 
What judgment or decree tobe rend- 
ered in such cases, 

Rehearing after judgment or decree. 

Within what time it may be had 
and how 597, 750 
Section 14, ‘of chapter 124, amended, 750 | 
| 
i 
} 


597 


Order of publication by clerk of court of ap- 
or peas. 


‘When, how, and in what cases to be 


made, etc., 598 
Rehearing in such case, 598 
Process book. 
To be kept by clerk, 586 
What to be entered ther ein, 586 
Postage on process. 
‘When to be paid by clerk, ete., 586 


PROCHEIN AMI. 
Infant may sue by, 


PRODUCTION OF DOCUMENTS. 


494 | 


INDEX. 


PROMISSORY NOTES—Continued. 
Binding persons jointly, effect of, ete., 588 
Assignment of; suit on by assignee, 

etc., 

PROPERTY BOOK. 

How made up, 171, 172 
Rules applicable to, 172, 178 
Proceedings of assessor, etc., on, af- 
ter it is made out, 8, 174 
Oath of assessor at the foot of, _ "174 
To whom to be delivered and when, 
175, 176 
Original, to be retained by assessor, 


and delivered to-his successor, 176 
Penalties. 
On assessor for false entries in, and 
for neglect of duty, etc., 176 


PEETI: FORFEITED AND DERE- 


Sale of, when to be ordered by court, 457 
Sale to be made by sheriff, 457 
Time, place, and notice of such sale, 457 


In a case at law, etc., how compelled, 624 ' ; Cek- to make retin to auditor, 457 
PROFERT. : And sheriff to pay proceeds into the 
Need not be made; oyer may be had state treasury, 457 
without it, 603 Recovery of, in certain cases, by bill 
PROFITS. g in equity, 457 
Rents and profits, when and how re- i Notice of such suit, when and how 
covered in ejectment, etc., 521 to 524 | published, 457 
PROHIBITION- Contents of such notice, 457 
Not necessary to file suggestion on | pete a be made for the state, etc., 457 
i eal A on affidavits, ae | Proceeds of such sales, etc., paid into 
If party be directed to declare’ in, : eco by whom, a and ore, 
before writ issued, what declara- cies al Cee ey PECYN 457, 458 
tion to express, etc., ð 


What declaration to contain and set 


forth, 570 
Pleadings in, by defendant, 570 
Judgmentin cases of, etc.; costs, 570 | 
Recovery of damages in, etc., 570 | 
Court of appeals has original T. 

diction in cases of, 575 | 


PROMISE. 
Action on, when it may be main- H 
tained by a party for whose bene- | 
fit it is made, etc., 46 
When it must be in writing to be 
binding, 535 
Limitation of action on, 547,548 
Limitation, in case of new promise | 
in writing, 548 ! 
From what writing new promise 
~ may be implied, 
Effect of acknowledgment or prom- 
ise of personal representative or | 
joint contractor, 54 


PROMISSORY NOTES. . 
Protest of, coming due on Sunday A 


or holiday, 586 
Notice of dishonor in such case when 

to be given, 536 
Deemed negotiable when, 587 
Protest thereof as evidence, 587 
Actions on, etc., 587, 538 


Effect of, when made payable to a 
dead person, 588 


e | PROPERTY EXEMPT FROM EXECU- 


TION, ETC., 
-Husband or parent residing in this 
state may set apart personal estate, 
- not exceeding $200 00, in value, to 
be exempt from distress or levy 
where cause of action arose out 
of contract, 254, 255 
Proceedings in such case, 255 
When such claim may be made by 
the wife, for the husband, 200 
Duties and proceedings of appraisers, 255 
Duties of officer having process, etc., 255 
Forfeiture by officer’for selling ex- 


empt property, 200 
Widow or minor children of deceas- 
ed husband or parent may claim 
such exemption, etc., 250. 206 
Proceedings on such claim, 256 
No exemption in certain cases, 256 
Deed of trust or other writing made 
by husband or parent to create a 
lien on property set apart as ex- 
empt, void, 460 
Sale of exempt property may be res- 
trained by injunction, 
PROSECUTING ATTORNEY. 
His election, 33, 44 
Vacancy in office of, how filled, etc., 64 
His term of office, and residence, 71 
: How removed from office, 72 


His oath of office, 76,77 


INDEX. 


PROSECUTING ATTORNEY—Cont’d. 
His duties under assessment laws, 
` 174, 175, 178, 249 
His duties under license laws, 211 
His duties under laws for recovery | 
of fines, i 224 
May order capias pro fine to be issued, 224 


To go before grand jury. 
When he deems it proper, or when 
called on by foreman, etc., 591, 592 
But not to be present when vote is cig 


931 
PROTEST—Continued. 


Of bill or note coming due on Sun- 
day, Christmas day, first day of 
January, or fourth day of July, 
when to be made, 5. 

Notice of protest in such cases, when 


36 


to be given, 586 
And when to be given in other speci- 
fied cases, 587 


Notice of, as evidence, 587 
Charges of, to be recovered, etc., 587, 588 


taken, ete. PROTESTATION. 
? ? rae È In pleading, may be omitted, 602 
inted by, with the as- PROVISIONS. > 

p e á 592 Punishment for selling diseased, cor- 

Oaths and duties of assistant, = 592 F runter; or unwholesome, 696 

Assessors and other officers to give | raudulent adulteration of, for pur- 
information to, of violations oflaw, 592 poses of sale, how punished, 696 

His duty thereon, 592 | PROVOST MARSHAL. 

His fees, 490, 664 May be appointed and removed by 

PROSECUTIONS. megs ee we 
. . e hd mis e- 3 

poA i a aac 700 How certified and paid, 148, 149 

In what county may be commenced, 700 | PROXIES. 

When they are committed out of the Stockholder in joint stock company 
state, _ 700 may vote by proxy, 400 

Or on the boundary of two counties, No officer or director of such com- 
or within 100 yards thereof, 700 pany to vote as proxy of stock- 

Where offense committed in one holder, 400 
county and death ensues in an- 709 | PUBLIC ATION 
other ; ti icati 

Not to be maintained for acts done ee er iat ae eee a 
pa uaa of the late rebel- 702 | on the owners thereof who are out 

"9 

To be by presentment or cea ar | e county, or unknown, how, adi 
etc., 21, 3 : 

Name of prosecutor, ete., if there be pee et co ganeraly; onnon, 59 
one, to be written at the foot of | For what ie and how such no- 
the indictment or presentment, 713) _ Aaa te he published 592 

cout raat for ae ae Sane. "13 Publication of summons against 

m to give securi sts, etc. : 
What a good indictment in certain | Draoi carrier ORRO EREE MOE 596 
+ , 
._ prosecutions, 718, T14 | Corporation may be proceeded 
PROSECUTOR. 


Name of, if there be one, and the 
county of his residence to be writ- 
ten at foot of indictment or pre- 
sentment when made or found, 

For good cause shown the court 
may require prosecutor to give se- 
curity for costs, or dismiss prose- 
cution at his costs, > 

When judgment may be given 
against prosecutor for defendant's i 
costs, 718, 724 i 

PROSTITUTION. 

Taking or detaining a female under 
the age of 12 years for purposes of, 
how punished, 

Lewd and lascivious cohabitation, 


713 


713 


punishment for, 
Keeping house of ill fame, how pun- 
ished, 694 
PROTEST. 
- Of bills of exchange and promissory 
notes, etc., 536, 587 


against by order of publication, 
when, 59 

Order of publication, on what afi- 
davit to be entered, 

Order may be entered in court or at 


597 


rules, 597 
May be eniered in proceeding by 

petition, 597 
What order must state, 597 


How and for what time order to þe 
posted and published, 

Personal service of process, etc., out 
of the state; equivalent to order of 
publication executed, 

When case may be tried after pub- 
lication, etc., 

Order of publication by clerk of 
court of appeals, when to be en- 
tered, and how published, ete., 

Publication of order striking case 
from docket, 

Of taking an account, court may di- 
rect that such publication þe 
equivalent to personal service, 


597 


598 
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PUBLICATION—Continued. 
Proof of publication in newspaper, 
how made, 
Of obscene books, how punished, 


PUBLIC BUILDINGS. 
Halls and committee rooms of capi- 
tal to be under charge of janitor, 


622 
694 


Eige, 
Koa for the insane at Weston, 
proyisions in relation to, 417 to 425 
Penitentiary at Moundsville, provis- 
ions in relation to, 728 to 732 
Punishment for burning, ` 681 


PUBLIC CONVEYANCE. 

Bodily injury inflicted by driver, 
conductor or captain of; punish- 
ment for, 

Punishment for failure to kcep doors 
of passenger cars on railroads un- 
locked while cars are in motion, 


PUBLIC DEBT. 
Not to be contracted by this state; 
exceptions, 
Of Virginia; an equitable portion of, 
to be assumed and paid by this 
state, 


PUBLIC DEBTORS. 
Auditor to institute proceedings to 

recover claims due the state, 218 

How such proceedings are to be pros- 

| 

| 

| 


679 


679 


ecuted, etc., 218, 219 
Execution in such cases and pro- 


219, 220, 221 
Limitation of such proceedings, 221 
Authority of auditor to compromise 
z Claims, 221, 222 
Power of auditor to buy and sell 
lands in certain cases, 
(For full details, see title “Recovery 
of claims due the state.”) 
PUBLIC HEALTH. 
Offenses against, 


PUBLIC HIGHWAYS. 

“Board of supervisors not to grant 
leave to erect dam or other ob- 
struction in water course which 
has been declared a public high- 
way, 

Board of supervisors may declare 
any stream in their county a pub- 
lic highway, 

PUBLIC LANDINGS. i 

Not more than two acres of land to 
be condemned for, 278, 274 

Not to be established in incorpor- 
ated town, village or city without 
the consent of the corporate au- 


ceedings thereon, 


222 


285 


285 


thorities, 274 
Proceedings to establish, ete., 274,275 
| 


PUBLIC PLACE. . 
i Shooting at any person in public 
place, how punished, 


Gaming at, how punished, 697 
PUBLIC PRINTER. 
Election of, when, how and for what 
term, 102 


INDEX. 


PUBLIC PRIN TER—Continued. 
Vacancy in office of, when to be 
filled by the governor, 102 
His duties and compensation, 102, 103 
His oaths and bond, 102, 76, 77, 79, 80 
PUBLIC USE. 
Private property not to be taken for, 


without just compensation, ‘15, 21 
PUBLIC WORKS. 
Board of, their powers, duties, etc., 
18, 414 


PUNISHMENTS. 

Cruel and unusual, not to be inflicted, 

2 

Capital punishment, power of gov- 
ernor to commute, 29, 98 

Governor to report to legislature 
each case so commnted, with his 
reasons therefor, 

PURCHASE MONEY. 

Vendors equitable lien for, abol- 
ished, 

Lien for, may be reserved in deed of 
conveyance, 

PURCHASERS. 

Gifts, conveyances. assignments of, 
or charges on, real or personal es- 
tate, suits commenced, decrees, 
judgments, executions, etc., given, 
suffered or obtained, with intent to 
hinder or delay creditors or pur- 
chasers, are void; exception, 

Voluntary gifts, conveyances, as- 
signments, transfers and charges 
good as to purchasers, etc., 

Loans of goods and chattels, etc., 
when void as to purchasers with- 
out notice, etc., 473, 474 

Reservation of title on sale of per- 
sonal property void as to purchas- 
i without notice, unless record- 
ed, 

What writings are good against pur- 
chasers, etc., from the time they 
are admitted to record, 

Contracts and deeds for real or per- 
sonal estate, void as to purchasers 
for value without notice, until ad- 
mitted to record, 

If real estate, etc., be in more than 
one county, deed or writing must 
be recorded in all, ete., 

If goods or chattels mentioned in 
writing be removed-to another 

_ county, writing must be recorded 
in that county, ete., 

Saving in favor of person under dis- 
ability, 474 

Priority of deeds, ete., admitted to 
record on the same day, ATA 

The word “purchaser,” to what it ex- 
tends, 474, 475 

Purchaser not affected by record of 
deed, when, : 475 

Lien of judgment, when not good 
against a purchaser without no- 
tice, 

Notice of lis pendens must be filed 
and recorded, etc., to affect a pur-_ 
chaser, 667, 663 


29 


475 


473 


473 


474 


474 


ATA 


474 


44 


666 
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QUALITIES OF ESTATES. 
When deed or will necessary to convey estate. 
No estate of freehold or inheritan- 
ce, or for a term of more than 
five years in lands, to be conveyed 

but by deed or will, 

Gifts of goods and chattels not good 
unless by deed or will, or unless 
actual possession shall have come 
to and remained with - donee, or 
some person claiming under him, 459 

If donor and donee reside together, 
possession of donee at place of re- 
sidence not sufficient, 


General rules as to deeds. 


What interest a person may take un- 
der a deed although he be not a 
party thereto, ; 

In what cases a person may main- 
tain an action on a covenant ina 
deed to which he is no party, etc., 460 

Attorney in fact, what deed made 
by, valid, ete., f 460 

Real estate, as regards conveyance 
of, etc., lies in grant as well as in 
livery, | 

Interest in real estate, etc., may be 
disposed of by deed or will, 

Any estate may be made to com- 
mence in futuro, by deed, in like 
manner as by will, 

_Estate good as executory devise or 
bequest, good‘if created by deed, 460 

Deed of trust or other lien created 
by husband or parent on property 
set apart as exempt from distress 
or levy, etc. void, 

Writing purporting to convey a 
greater estate than the person ma- 
king it has, operates to convey his 
interest in the real estate convey- 


459 


459 


460 


460 
460 


460 


460 


ed, etc., 460 
Effect of coyenant of warranty in 
such case, 460 


Estates tail; words of limitation. 


What conveyances, etc., construed 
to pass fee simple, etc., 
Estates tail converted into estates in 
fee simple, etc., 
Contingent limitations, etc.; effect of, 461 
_ Estate for life, with remainder to 
heirs, etc., effect of, 461 
Remainders, 
Contingent, not to fail for want of 
particular estate to support it, 
Estate in remainder not affected by 
alienation, or the union of the es- 
tate with the inheritance, etc., 
Uses ; and trust estates. 


When possession transferred to the 
use, etc., 

Deed of release; effect of, in certain 
cages, 461 


460 


461 


461 


QUALITIES OF ESTATES—Continued. 
Estates held in trust, subject to debts, 
etc., 461 
Curtesy and dower in trust estates, 
etc., 


Estate of a joint tenant. 


Passes to his heirs, devisees or dis- 
tributees, etc., subject to curtesy, 
dower, etc., 462 

Joint conveyance or devise of an es- 
tate of inheritance to husband and 
wife; how moiety descends, etc., in 

- case of the death of either, 462 

Subject to debts, curtesy and dower, 462 

Exceptions as to the estates which 
joint tenants have as executors or 


trustees, 462 
Also as to cases where it appears 
from the conveyance, e¢tc., that 
the part of the one dying shéuld 
go to the survivor, etc., 462 
Joint judgment or decree not affect- 
ed, etc., 462 
How contingent E may be decreed to be 
sold. 
In what cases such decree may be 
made, 3 462 
Bill for, by whom filed, who to be 
made defendants therein, and 
what to state, 462 
Must be verified by affidavit, 462 


Decree not to be made until it is 
shown by the examination of wit- 
nesses that the interest of the par- 
ties will be promoted by sale, ete. 462 

Nor if deed or will creating estate 
forbid it, 462 

Guardian ad litem of infant or insane 
defendant to be appointed, 462 

He must answer the bill on oath, 462 

Infant, if over fourteen years of age, 
must also answer the bill on oath, 462 

No depositions to be read against 
infant, etc., unless taken in pres- 


ence of guardian ad litem, etc., 462 
Decree in such suit; who are bound 
thereby, 462 


460,461 | QUARTERING SOLDIERS. 


In houses, not permitted in time of 
peace without consent of the own- 
er, 18 
Nor in time of war, except in the 
manner prescribed by law, 


461 | QUARTER MASTER GENERAL. 


108 


108 
109, 110 


Adjutant general to be, ex officio, 

And as such to perform all the duties 
pertaining to the office, 

His special duties as such, 


QUARTERMASTERS. 
: Of divisions, are to be on staff of 
major-general, with the rank of 


major, 117 
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QUARTERMASTERS—Continued. 
Of brigades, one to be on staff of 
brigadier general, with rank of 


Railroad to timber or mineral lands, 


INDEX. 


QUASHING EXECUTION—Continued. 


Court or judge may stay proceedings 
on the execution until motion can 


Subscriptions to capital stock, and 


. captain, 118 be heard and determined, 671 
Of regiments, one io be on staff of Such stay of proceedings may be 
colonel, with rank of first lieuten- granted without notice, 671 
ant, 118 Copy of order'in such case must be 
How appointed ; their term of office, 118 served upon officer having the ex- 
Their duties, 121, 122 ecution, 671 
Fines on, for neglect of duty, 140 | QUORUM. 
To receive and return certain prop- Of senate and house of representa- 
erty to the owner thereof, etc., 150 ; tives of the United States, 
QUASHING EXECUTION. Of house of representatives in choo- 
May be done on motion, after reason- | sing a president, 11 
able notice, etc., 671 | Of senate and house of delegates, 27 
¥ 
RACING. "| RAILROAD COMPANIES—Continued. 
On road or bridge, penalty for, 278 Former charters not acted on deem- 
RAILROAD COMPANIES. i ed extinct, — 394 
Must be incorporated by special Within what time company must be 
charter, 38, 894 organized, l 894, 395 
Notice of application for, must be Dissolution by suspension of busi- 
published, and how, 38, 87, 88 ness, 395 
Assessment of the property of, for Right reserved to “alter or repeal 
taxation, etc., 168 to 171 charters, etc., 395 
Counties may subscribe to the stock What companies subject to chapter 
of, and how, 239 fifty-three, 395 
Stock so subscribed for, how vested Corporate name, and how changed, 
in supervisors, 89, 240 ae 395, 396 
Condemnation of real estate by, Capital stock, 396 
260 to 266, 390 Transfer of stock, 396, 397 
i 


when and how right to build same 
over or under another railroad ac- 
quired, etc., 

Company to repair public road, etc., 
obstructed by the building of their 
road, etc., 279 

When company may enter upon ’ 
lands, etc., and for what purpose, 389 

How much land it may acquire, 389, 890 

Company to provide wagon ways, 66 


ete., 
390 


277 


Not to occupy streets in a town 
without consent, etc., 

How one railroad may be crossed by, 
altered to suit, or be connected 
with another, 890, 891! 

When and how connections made in 

, towns, etc., 391 l 

How company may take materials | 
from land, etc., 891, 892 | 

Disposition of property of company | 
in case of the dissolution thereof, i 
etc., 392 

Actions and process against railroad 
company; who deemed an agent 
thereof, ete., 392, 393 

Cannot plead usury, 393 

Existing companies retain their priv- 
ileges and liabilities, 398 | 

(See title “Corporations.”) 

Definition of words “joint stock 
company,” 

Of the word “by-law,” 


394 
394 


recovery of installments thereon, 
397, 898, 409 
Security for unpaid installments of 


stock, etc., 398 
Certificates of stock, 399 
Dividends on stock, 399, 400 
Meetings of stockholders, 400, 401 
Board of directors and president, 

- 01, 402 
Voluntary dissolution of company, 
: 2, 408 


Proceedings in equity to dissolve 


company, 403 
Certain equity jurisdiction respect- 
ing corporations, 403 


Effect of dissolution or expiration of 
company, 403, 404 
Examination or report required by 
legislature, 404 
Service of process and notices on, 404: 
(See title “ Joint Stock Companies.’’) 


RANGING. 


Within the enclosed bounds of an- 
other, how punished, etc., 


RANK. 


Brevet rank may be bestowed by the 
governor, etc., 118 

Relative rank of officers, how deter- 
mined, 

In case of absence or vacancy, etc., 
ranking officer commands, 


432 


118 
118 


— 


INDEX, 


RAPE. ; 
Murder in committing, or attempting 
to commit, is murder of the first 
egree, 678 
Of a female of the age of 12 years or 
more, how punished, 
Of female under 12 years of age, 
how punished, 679 
Breaking or entering house or ves- 
~ gel, with intent to commit, 682, 688 
RATES. 
Of ferries herétofore established, to 
remain as fixed by former laws tiil 
« altered, etc., 
Board of supervisors to fix rates of 
ferriage at ferries established by 


280 


board, 281 
How such rates may be increased or 
diminished, ` 282, 2883 
Of tolls, what may be charged and 
how regulated, ; 283, 414 | 
RATIONS. ; | 
When to be furnished to troops, ete., 
187, 188 
Commutation of, etc., 138 
REAL ACTIONS. 
~Hjectment; when and where it may 
be brought, and of the parties and 
proceedings, 518, 519 
What is to be proved at the trial, 
s 519, 520 
Equitable defenses, 52 
Verdict and judgment, ~ 520, 521 
Recovery of rents and profits, etc, 
521 to 524 
Effect of judgment in ejectment, 522 
Certain real actions abolished, 522 
Limitation of, 546, 547 
REAL ASSETS. -> 
Real estate of deceased person 
assets for the payment of his debts, 
etc., 506 
Proceedings to subject the same to 
the payment of debts, ete., 506, 507 
Liens acquired in the lifetime of de- 
cedent not affected, etc., 507 
REAL ESTATE. 
The words “real estate,’ what they 
include, 


When it may be occupied for mili- 
tary purposes, how paid for, etc., 150 
May be levied on and sold under ex- 
ecution in favor of the state, 
219, 220, 221 
Answer of title to, in justice’s court, 349 
Capacity of alien, etc., to take, hold, 
and pass real estate, etc., 458, 459 
Lies in grant, as well as in livery, 460 
How it may be disposed of, etc., 460 
To be assets for the payment of 


debts, etc., 506 
Contracts in relation to, to bein wri- 
ting, l 585 
Larceny of things savoring of the re- 
alty, ; 683 
REBELLION. . 
Attempts to justify and uphold, ete., 
a misdemeanor, 21, 677 


117 
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REBELLIONContinued. 
Persons who gave voluntary aid to, 
not entitled to vote, 
Interest not recoverable by persons 
engaged in, for what time, etc., 


3 


583, 534 
RECEIPT. 
For purchase money of lands sold for 
taxes, f 188, 189 


For payment of money on redemp- 
tion of such lands, 90, 191 
Loss of receipt for purchase money 
of lands sold for taxes in 1860; 
how deed obtained in such case, 
Sheriffs or collector’s receipt for 
taxes, levies, officers’ fees, etc., 
what to specify and state, etc., 
181, 182, 254 
none signed by the officer giving 
182 


254 


201 


1 bf 

Forfeiture for failure to give such 
receipt, 

What receipt of constable is prima 
facie evidence of receipt of moncy 
by him, 367 

Process, receipt for, etc., 586 

Fee bills, receipt for; its effect as ev- 

-idence on motion against officer, 656 

Affidavit denying signature, etc., 656 


RECEIPTS AND EXPENDITURES. 
An account of, to be published by 


the United States, 10 
And also by this state, 85 
Report ofauditor as to, 107 
Publication of, by counties, 244, 328 

RECEIVERS. 
Of companies, ete. 
To list property of company for tax- 

ation, 161 
Of property of incorporated eom- 

pany, when and how appointed, 403 

General receiver of court. 
His appointment, powers and duties, 
638, 634 
His powers over stocks and securi- 

ties, 634 
Colleetion and investment of funds 

by him, 634 
His account and report, 634 
His liability for funds, etc., 634, 685 
His bond and compensation, 635 
Penalties on, for neglect of duty, 635 


Settlement of his accounts, ete., 635, 636 
When required to give new bond, 
636 


636 


etc. 

“Receivers book” to be kept, by 
clerk, etc., 

To inform assessor of amount of 


money in his hands, etc., 168 
Special receivers. 
Ot property of corporation or firm, 
when and how appointed, 636, 637 
RECEIVERS OF:STOLEN GOODS. 
When deemed guilty of larceny, 683 


May be proceeded against, though 
principal offender be not convict-- 


ed. 683 
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Count for receiving stolen goods, 
etc., may be joined with count for 
larceny, 717 


RECETTE, AD PAYING AT THE 


TREA 
Payment An ee into the treasury, 

how made, 104 
Duties of auditor and treasurer, etc., 

in relation to, 104, 105 
Removal of state funds from a depos- 


itory, when and how made,  — 105 
What accounts are to be kept of re- 
ceipts and disbursements, 105 


Payment of money from treasury, 
when and how made, 105, 106 

Account to be kept of appropriations 
and disbursements, 06, 107 

Individual accounts with state to be 
kept by auditor, 107 
107, 108 


Annual report of auditor to govern- 

or; what to contain, etc., 
Office hours of auditor and treasurer, 108 
Fiscal year, 108 


RECOGNIZANCES. 


Limitation of action or scire facias on, 
548, 549 
Having the force of a judgment, to 
be docketed in judgment docket 
by recorder, when, 665 
To keep the peace, when, how and 
by whom, may be required, 708, 704 
Appeal allowed in such cases, 708 
Proceedings on such appeal, new re- 
cognizance, etc., 708 
May þe required of person going 
armed with a deadly weapon, etc., 708 
May be required of persons suspect- 
ed of selling liquor without a li- 
cense, etc. 
To be taken of witnesses at inquest, 
when, - 
of bail, when and in what cases 
may be taken by ajustice, 708 to 711 
When by circuit court or judge, 709, 726 
‘When recognizance may be suspend- 
ed by settlement, ete., with in- 
jured party, etc., 710, 711 
Not affected by informality, ete., 711, 727 
In criminal cases to be made paya- 
ble to the state, 726 
In what sum, condition of, etc., 726 
How taken in case of lunatic, mar- 
ried woman or minor, 
Person committed to j ail for failure 
to give, how discharged, 
Taken out of court, to be returned to 
clerk, ete., 
In case of failure to perform condi- 
tion of, default to be entered, etc., 726 
Process on, from what court to issue, 
etc., 726, 727 
Surety in, may be discharged on 
payment, etc., 727 
Penalty of, when and how remitted, 
etc., 727 
Surety in, may take and surrender 
principal, ete. 709, 727 


704. 


726 
726 
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4 RECEIVERS OF STOLEN GOODS—Con. | RECORDERS, 


One to be elected for each county, 
when, 

His powers and authority under the ` 
constitution, 

Result of election of, how declared, 59, 60 

Contested election of, how decided, 


67, 59, 60 
How election of, decided, in case of 
equality of votes, 62 
Vacancy tn office of. 
To be filled by circuit court for un- 
expired term, _ 64 
Term of office. 
When to commence, 71 
Residence. 
To bein county. for which he is cho- 
sen, 71 
Removal of, from office. 
By circuit court, for good cause, 
etc., 72 
Deputy 


When and how appointed, his pow- 
ers, duties, etc., 3 
May remove deputy from office, etc., 78 
Judicial duties of. 
Not to be performed by deputy, 73 
His official oaths. 
What, by whom administered and 
certified, and where filed and re- 


corded, 76, 77 
Penalty for acting without, 77 


His official bond. 
How payable, ete. ; by whom to be 


approved ; penalty of, etc., 79, 80, 81 
To De filed in the office of the clerk 


of circuit court, 8i 
A copy of such bond to be sent to 

auditor, 81 
Penalty on clerk for failure, 81. 
Clerk to record bond, 81 


New bond, when and how required., 


etc., ) 


Qualification of. 
Within what time, etc., 80 
Taxes on seals, deeds, ete. 
When to be paid to recorder; his li- 


ability therefor, 213 
To account therefor to sheriff, when, 

18, 214 

Penalty for failure, 214 


Assessor's books. 
Duties of recorder as to, 178, 174, 175 


Board for correction of land books. 


Recorder a member of, 154 


Payment of money-to redeem lands sold for 


taxes. 
When such payment may be made 
to recorder, 190 
Duty of recorder in such case, 190, 191 


Lands sold, ete., and not redeemed. 
Plat and description of, to be filed 
with recorder ; his duty thereon, 192 
Deed for, when to be made by recor- 
der, etc., 192 
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RECORDERS—Continued. RECORDERS—Continued. 
Contents of such deed, 192 To be registered in a book kept for 
Fee of recorder therefor, 192 that purpose, 


If recorder be purchaser, deed to be 
made by clerk of circuit court, 192 
To whom recorder to make deed in 
case of death of purchaser, 
' Land purchased for the state. 
List of, to be returned to recorder, 
etc., 197 
Duty of recorder thereon, 197 


Penalty. 

On recorder for neglect of duty un- 
der chapter thirty-one, 200 
Deeds for lands sold in 1860, ete. 

To be made-by recorder, when, etc., 

00, 201 
Tacense. 

Certificate for a state license may þe 
granted to assessor by recorder, 
etc., 205 

List of deeds, ete. 

To þe made out and delivered to as- 
sessor by recorder; what to con- 
tain, etc., 155, 156 

New county. 

Plat and certificate of survey of, to 

be filed in office of recorder, 228, 229 
Office for. 

To be provided by supervisors, 235 

To be kept in good repair, and well 
supplied with furniture, books, 
stationery, fuel, etc., 

To be fire-proof, or furnished with 
fire-proof safes or vaults, 285 
Alteration of township lines, etc. 

Plat and description of townships as 
altered, to be delivered to, and re- 


corded by the recorder, 237 
Copies thereof as evidence, 237 
County map. 


To be filed in the office of recorder, 248 
Hire company. 
Writing stating formation of, to be 
recorded in office of recorder, 304 


Corporation. 
Agreement for formation of, in what - 
cases to be filed with, and record- 
ed by recorder, 412 
Certificate of recorder in such case, 412 
Corporation formed, etc., from date 


of certificate, 412 
Effect of certificate as evidence, 412 
Fees of recorder in such case, 413 

Division fence. 


Decision of persons appointed to de- 
cide dispute_in relation to, to be 
filed and recorded in office of re- = 
corder, etc., 429 

Estrays and drift property. 

Appraisement of, etc., to be returned 
to office of recorder, and recorded 
by him; copy to be posted, etc., 480 

Marriage license. 

To be issued by recorder of county 
in which female to be married 
usually resides, 433 


Not to be issued by recorder for mar- 
riage of person under 21 years of 
age, without consent of father or 
guardian, or if there be none, of 
the mother of such person, 433 

How such consent may be given, 433 


Rites of matrimony. : 
Authority to celebrate, may be grant- 


ed by recorder, when, etc., 434 
Register of marriages. 
To be kept by recorder, 435 
What to to be ascertained and re- 
corded by recorder, upon granting 
marriage license, 435 
Recorder to sign license; form 
thereof, 435 


Minister, etc., to return license to re- 

corder, within what time, 435, 436 
What to be endorsed thereon, 436 
Recorder to file and preserve same 

in his office, 436 
And within twenty days thereafter, 

to record a full abstract thereof, 

etc., in his register of marriages, 436 
Also to index the same, etc., 436 
Abstract of certificate and statement 

of marriage celebrated out of the 

state, when and how recorded by 


recorder, 436 
Register of births and deaths. 
To be kept by recorder, 435 


Assessor to return his register of 
births and deaths to recorder, 
when, 437 

Duty of recorder thereon, 437 

Books so returned by assessor to be 
filed and preserved by recorder, 487 

Copies of registers of births, deaths, 
and marriages, etc., when to be 
transmitted by recorder to auditor, 

37, 744 

If no returns have been made by as- 
sessor, recorder to certify that fact 
to auditor, 437 

Penalties. 

On recorder for neglect of duty, etc., 

under chapter sixty-three, 487, 488, 439 
Fees. 

Of recorder for register of marriages, 
births, and deaths, and how paid, 438 

For copies of entries, etc., and how 
paid, 438 

Blanks 


` To be furnished recorder by auditor, 440 


Record of deeds, ete., 
Duty of recorder as to the admission 
of deeds, contracts, powers of at- 
torney and other writings torecord, 469 
Acknowledgment or proof of such 
deeds, writings, etc., before re- 


corder, 469 
Certificate of acknowledgment, 
Before recorder, etc., form of, 469 


As to married woman, before re- 
corder, etc., 
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RECORDERS—Continued. 
To be admitted to record by recorder 
at same time deed, etc., is ad- 
mitted, ATL 
Duty ofrecorder as to recording such | 
writings, certificates, etc., and in- 
dexing same, etc., ATI 
Record of such writing, etc., in an- 
other county, in case the original 
is lost, ~ A471, 472 
List of writings, etc., admitted to re- | 
~ cord, to be set up on court house | 
door, by recorder, on second Mon- 


day in each month, etc., 472 
What such list to specify, 472 
Duplicate of list tobe inserted by 

recorder in his order book, 472 


When recorder to copy writing, etc., i 
into a book to be kept for that pur- i 
pose, which has not been acknowl- 

~ edged or proved for record ; index 
to such book, 472 


Mechanics lien record. i 

"To be kept by recorder; what to be 
entered therein, 476 
Such book to be indexed, 476 
Discharge of lien, when to be enter- 
ed by recorder in margin of such | 


record, 477 
Release of tien. 


May be acknowledged before recor- 
der, etc., 4'77 

Form of stich release, A477, 478 

To be recorded by recorder, etc. 478 


Sutisfuction of judgment docketed in judgment | 
docket. 
To be entered by recorder in margin 
of docket of such judgment, upon 
certificate of clerk, etc., 479 


l Wils. 
Every will, or authentic copy there- 
of, admitted to probate by circuit 
court, on appeal; to be recorded by 
recorder, 483 
And to remain in his office, except 
when removed therefrom ‘by sub- 


poena duces tecum, 483 ; 
Apprentices. 
May be bound out by recorder, etc., 
in what cases, 490 
Powers and duties of recorder in 
such cases, ` 490, 491, 492 
` Guardians. 


Powers and duties of recorder in re- 
. lation to the appointment of, ete., 
492, 493, 494 
Personal representatives. 


Jurisdiction, powers and duties of 
recorder in relation to, 501, 502, 508 : 
Proceeds of real estate in the hands 
of, may be administered by re- 
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Fiduciaries generally. | 


corder, ete., 506 | 
Recorder to keep list of, 508 


Inventories and accounts of sale to 
be returned by fiduciary to recor- 
der, when, etc., 508, 509 


RECORDERS—Continued. 


The same to be recorded by recor- 
der, 

To account for monies received, etc., 
to recorder, etc., or forfeit his com- 


missions, 505, 510 
Recorder may compel him to ac- 

count, how, 510. 
Bond of fiduciary to be reported on 

by recorder, etc., 510, 511 
Recorder, etc., may require new 

bond, when, 511 
Effect of such new bond, 511 
Power of recorder to revoke and an- . 

nul powers of fiduciary, 511 


Powers and duties of recorder after 
such revocation, 511 
Recorder’s duty, etc., as to accounts 
of fiduciary before him for settle- 


ment, 512, 513 
Duty of recorder as to report of such 
account, etc., 518 to 516 


Appeals to circuit court. 
From decision of recorder on such 
report, etc., 516 
How taken, etc.; duty of recordér 
thereon, 
Decision of court on such appeal, 
etc., to be returned to recorder, 516 
His duty thereon, 516 


Sale of lands for benefit of school fund. 


List of lands to be sold for benefit 
of school fund to be furnished by 
assessor to recorder, 550, 551 
Duty and compensation of recorder 
- in such case, 551 
Auditor to certify a list of such lands 
to recorder, when, 551 
Plat and certificate of survey of such 
lands to be recorded by recorder, 
when, 


General powers and duties of recorder. 


As to receiving acknowledgment or 
proof of, and admitting to record, 
etc., deeds, wills, contracts, powers 
of attorney, mechanics’ liens, re- 
leases of liens, inventories and 
other writings, etc., 33, 587 

As to appointment,qualification, and 
removal of personal representa- 
tives, guardians, committees and 
curators, and as to their bonds, 


accounts, etc., 587 
General jurisdiction of recorder in 
such cases, 587 


May appoint a curator, etc., during 
contest about will, etc.; bond of 
such curator, 587. 

Powers and duties of such curator, 587 

Recorder may summon and compel 
person having will of testator to 
produce it, etc., 587 

Authenticated copy, etc., of will ad- 
mitted to probate out of this state, 
when to be admitted to probate by 
recorder as a will of personalty, 
etc., 587, 588 
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RECORDERS—Continued. RECORDS—Continued. 


When such copy may be admitted 

to probate by recorder asa will 

of real estate,” + 588 
When proof of will may be made by 
deposition; duty of recorder in 


such case, etc., 588 
Proceedings before recorder to prove 
will, etc., 588, 744 


? 
Section 7 of chapter 118 of code 
amended, T44 

_ Appeal from order of recorder in 
such case, within what time to be 
taken, 588 

Duty of recorder in such case, 588 | 

Proceedings of recorder under chap- i 
ter.118 of code may be reviewed 
by circuit court, how, and within | 

i 


what time, 588 
Duty of recorder in providing books, 
etc., 88, 589 


On what days recorder to transact 
business provided for in 2d section 


of chapter 118, etc., 58 
Fees of recorder, 649, 650 
Docketing judgments, ete. 
Duty of recorder as to, 


665, cos 
Notice of lis pendens. _ 
Duty of recorder as to recording, 
etc., 667, 668 


Recorders of towns and villages. 


Their election,qualification and term 
of office, 826, 827 
Vacancy in office of, how filled, 328 
Must be resident voter, etc., 828 
To preside'at meetings of council in | 
the absence of the mayor, 828 
To vote as a member of the council, 828 
Duties and powers of, 832, 833 
When to act as mayor, 


RECORDS. ; 
Official bonds. 
Record of, — 81 
Deeds and other writings. 
Record of, 469 to 472 


Unrecorded deeds, etc., effect of, as 
to creditors, and bona fide purcha- 
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sers Without notice, 478, 474, 475 
3 Mechanic's lien. ; 
Record of, etc., 476, 477 | 
. Release of lien. 

Record of, 477, 478, 479 

Record of, 483, 587, 588, 589 


Orders, etc., made out of court. 


To be recorded by clerk in proper 
order book, 575 


Ezamination of records, etc., in clerks office. 


When and how made, etc., 584, 585 
Compensation of examiners, and how 
paid, 585 


Clerk's duty to keep records and papers, and 


make copies. 
Papers in clerk’s office to be kept 
there, etc., 585 


When only, records and papers may 

be removed from clerk’s office, etc., 585 
May be removed in case of invasion 

or insurrection, etc.; when to be 

returned, 585 
Penalty on clerk for violation, ete, 585 
Records, etc., to be open to inspec- 


tion, 585 
Clerk to furnish copies when requir- 
ed, etc., 585 


Partition and assignment of dower. 
To be transmitted to, and recorded 
by recorder, 
Effect of such record to convey legal 
title, 585, 586 
‘What record books are to be kept by 
` clerks of circuit courts, 586 


Removal of causes. 

From one court to another; duty of 
clerk to transmit record and pa- 
pers, etc., 612, 613 

Eridence. 


Proceedings of the legislature as evi- 
dence, a 615 
Copies of journal of either house of 
the legislature as evidence, 615 
Copies of certain deeds as evidence, 615 
And of papers and records in the of- 
fice of a clerk of any court, recor- 
der of any county, or in the office 
of the secretary of the state, treas- 
urer or auditor, or in the office of 
surveyor of lands, attested, etc., 
evidence, — 615 
Provision applicable to such copies 
of records, etc., in office of same 
officers in Virginia, 616 


333 | Order for binding or transcribing record books. 


In office of surveyor of lands, or its 
own record books, may be made 


by circuit court, 616 
Compensation therefor and how 
paid, . 616 
Transcript not to be paid for till ex- 
amined and certified, 616 
Effect of such transcript, 616 
Record books may be taken out of 
county to be bound, 616 


Lost records. 
Of judgments, decrees, orders or pro- 
ceedings at rules, how supplied, 616 
If such book, or book containing re- 
cord of wills, deeds or other pa- 
pers, or where paper filed in clerk’s 
or recorder’s office, is lost, how the 
same may be recorded anew, 616, 617 
What such record to show; its effect 
as evidence, 617 
If papers or record of any cause be 
lost, court may docket same, and 
proceed therein upon an authenti- 
cated copy of what is lost, or proof 
of the contents thereof, 617 
If such cause be in appellate court, 
how proceeded in, 617 
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RECORDS—Continued. ; 
How such lost papers or record 


may be supplied, etc., 617 
Court. may require new pleadings 
_ __to be made up, ete., 
. What deemed a lost book, etc., 617 
Compensation to ofjers in such 
cases, 617, 618 


Contents of lost papers and records, how proved. 
Proceedings in such cases, 618, 746 
Sections 17 and 18 of chapter 130 . 

antended, 746 


Records and office books out of the state. 
Authentication of, in order to be 
read as evidence, ; 618, 619 
Foreign deeds, powers. of attorney, policies of 
insurance, ete. 
How to be authenticated, in order to 
be read as evidence, 


Record on appeal. : 
How made up, 64] 
Tobe delivered to clerk of courtof  : 
appeals, . 640 
Clerk to have same printed; pro- 
viso, . 640, 641 
Price of printing, how regulated, 641 
When court may inspect a former 
record, etc., 641 
Printed records, how disposed of, 641 
Within what time record to be filed . 
- With clerk, 2 641 


Record of judgments, ete. 
To be made by recorder, when and 
how, 665, 666 


Notice of lis pendens. ` 
To be recorded by recorder, etc., 667, 668 


RECOVERIES FOR MONEY. 
Provisions in relation to, 
606, 626, 627, 628, 629 


RECOVERY OF CLAIMS AGAINST THE 
STATE. 


‘Claims against the state, how recov- 
ered, . 226 
By petition, when; by bill in chan- . 
cery, when, 226 
Auditor to be defendant in, 226 
His answer in, 226 
Cause to be heard without delay; up- 
on what papers, etc., 226 
When jury may be impaneled, 
etc., 226, 227 
What judgment to be rendered in, 227 
When court to certify facts proved; 
certificate part of record, 
‘When special appropriation required 
to pay judgment, etc., 
In what courts suits prosecuted, etc., 
226, 227 
Limitation. 
Suit must be commenced within 
five years, etc., 227 
Saving in favor of persons under dis- 
ability, `’ 


RECOVERY OF CLAIMS DUE THE 
STATE. 


Auditor to cause proper proceedings 
to be instituted, to enforce pay- 


ment of money due state, 218 


INDEX. 
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RECOVERY OF CLAIMS DUE THE 


ST ATE—Continued. 

When at law, may be by motion or 
action, ; 218 

In what court proceedings at law or 
in equity to be had, 218 

May, in all cases, be in the name of 
the state, 218 

Who action or motion at law maybe ` 
against, 219 

Judgment, who it may be against, 
etc., 

Unsatisfied judgment against part of 
persons liable, no bar to suit 
against others, 

State cases. may have preference 
over others in same court, 


219 


Execution and proceedings thereon. 
Fieri facias to be issued against real 
estate, etc., 219 
Under such writ real estate may be 
taken and sold, i 
To Suom such writ may þe direct- 
e 
May . be served anywhere in the 
state, 219 
Must be levied first on „goods and 
chattels, 7 219 
If. none, or not enough to be found, 


then on real estate, 219 


What notice to be posted, and at 
what placesin case of levy òn real 

~ estate, f 

Must be posted on court house door 
on a court day, 219 

Within what time after posting on 
court house door real estate to be 


sold and where, 219 
Sale, when to be made, 219 
How much land to be sold, 219 


If part of tract sold, how to be laid 


. Off, etc., ` 219 
Terms of sale, - 220 
Bonds with sureties to be taken, 220 
What to be mentioned in bonds, 220 
To what court returned, 220 


‘Clerk to endorse on bond thé date of 
return, . 220 
Compensation of officer making sale, 220 
Officer and his sureties liable if in- 
sufficient security be taken on 
bond, 220 
When purchaser may obtgin deed, 
etc., i 220 
What to be recited in deed, - 220 
Who may be grantor in such deed; 220 
What title passes by deed, 220 
Deed; by whom executed in case of 
death, refusal to act, or removal of 


officer, ete., 220 
Effect of such deed, 
When bond to have the force of a 
judgment, 220 
Execution may be issued thereon, 220 
. How proceeded with, etc., 220 
Clerk to endorse on execution that 
no security is to be taken, 
Sale under, of real estate, to be for 
ready money, 220 


220 . - 
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- STATE—Continued. 
Judgment against personal represen- 
tatives of obligors in bond, etc., 


may be obtained on motion, 220 
Return that property remains unsold 

for want of bidders, ete., 220 
When venditiont exponas to issue, ' 

and to whom to be directed, 220 
What such writ to recite, 220, 221 
Command thereof, 221 


Goods and chattels to be delivered 
to officer having writ, by officer 


who made levy, et¢., - 221 
Remedy against him for failure te, 

deliver, 221 
Where goods, etc., to be sold, 221 
If removed, etc., remdval at costs of 

defendant in execution, 221 


Sale of real estate, where to be made, 221 
Fees and commission@@r sale, 221 
What return to be nde where offi- 
cer declines to levy execution by 
reason of previousgonveyance,etc., 221 
Limitaion. 

Statutes of imitation apply to the 
state, unless otherwise expressly 
provided, 221 

But aš to claims heretofore accrued, 
the time commenced when this 
code took effect, . ' 221 
Compromise of claims by auditor. 

When and how auditor may com- 
promise claims due ,the state,-221, 222 

Auditor may appoint agents to col- 

+? lect, etc., . 222 

What he may authorize them to do, 222 


When auditor may buy and sell lands. 
Auditor may purchase land sold un- 

der execution for the state in cer- 

tain cases, ~ 2R 
Assessor to transmit to auditor a list 

of certain lands owned by’ the 


state, étc., 222 
Fee of ‘assessor in such case, + 299 
Auditor to register all such lands, 

etc., . 222 
How they are to be described in 
\ such register, 222 
Such lands may be sold by auditor 

or his agent, 222 


Bond of agent to be taken, when,. 222 
Sale of land, price and terms of sale, 

the names of agents and purcha- 

sers, etc., to be entered by auditor 

in book -where register kept, 222 
Compensation of agent, how fixed 

and paid, 222 
When and how agent to execute 

deed to purchaser, etc., 222 
When deed to be made by auditor, 222 
Report of auditor to legislature, 222 


What to contain, _ 222 
RECOVERY OF FINES. _ 
In what cases fines accrue to the 
state, 223 
Appropriated to support of free 
schools, when, ` 223 


~ 
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RECOVERY OF CLAIMS DUE THE| RECOVERY OF FINES—Continued. 


When whole fine goes to the state, 
etc., although there be an informer, 


etc., . . 228 
What must be done to entitle in- 
former to part of recovery, 2238 


Proceedings to recover fines. 
‘When must be by indictment or pre- 
sentment, 223 
When may be by warrant “before 
justice, 223 
Byt may always be by indictment or 


presentment, 223 
Proceedings to be in name of state, 
etc., 223 


If before justice, how conducted, 
228, 382, 383, 384 
When defendant entitled to trial by 
jury; verdict of, 224 


Remission of fines. 
Fines may be remitted py governor, 
when, 24, 98, 99 
By the auditor, when, “224, 214 
Court cannot remit fine except for 
. contempt, ete.. 
Power of court in such cases, etc., 224 


, Duty of prosecuting attorney. 
To institute and prosecute proper 
proceedings for the recovery of 
fines, etc., 224 
To superintend the issuing of execu- 
tion for fines, etc., 224 
And cause delinquencies in relation 
to the service and return thereof - 
to be prosecuted, 224 
Docket fee of prosecuting attorney, 224 


Executions on judgments of circuit courts for 


Sines. 
Capias pro fine may be issued by or- 
der of court, etc., 224 
When may be issued by order of 
prosecuting attorney, 924 
Court may order defendant to stand 
committed till fine and costs paid, 
ete., 224 
When and how defendant may be 
released from jail without paying 
fine and costs, 
Prosecuting attorney must have no- 
tice of such application, 224 
Fieri facias may issue for fine and 
costs in such case, 224, 225 
Clerk to issue fieri facias on judg- 
ment for fine, when, 225 


List of fines to be returned to auditor. 
Clerk to return list of fines, on oath, 


to auditor, when, etc., 225 
What to be stated in such list, 225 
Statement to be subjoined to such 

list, 225 
Fees of clerk; and how taxed, 225 - 
Penalty on clerk for neglect of 

duty, etc., 225 

Payment of fines into treasury. 
Fines, when, how, and to whom 
charged by auditor, 225, 226 
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RECOVERY OF FINES—Continued. 
Liability of officer for fines so 
charged, ` 226 
When fines to be paid into treasury, 226 
No commissions allowed except to 


clerk, etc., 226 
When officer to have credit for exe- 
cution not collected, ete., 226 


Cases in which money paid by 
“sheriff, etc.,is to be refunded to him, 226 
Limitation of proceedings to recover 
fines, 226, 700 


RED MEN. 
Improved order of, how incorpora- 
_ ted, ete., 405, 406, 412, 413 


REDEMPTION. 
Of lands sold for taxes, when and 
how made, and within what time, 190 
Who may redeem, 190 
In what cases money necessary to 
redeem may be paid to recorder, + 190 
Recorder to sign receipt for money 
paid, and file duplicate thereof 
in his office, - 
Proceedings where right to redeem 
is disputed, 1 
Person redeeming lands to furnish ` 
stamps for receipts, etc., 190, 191 | 
(This provision is now unnecessary, 
as the stamp on receipts has been 
dispensed with by congress.) 
Purchaser, etc., to whom payment 
is made, to sign duplicate receipts, 
etc., and give the same to person 
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making payment, etc., 191 : 
Remedy against purchaser, etc., for 
failure, 191 | 
Receipts, how disposed of, etc., 191 | 
Effect of such receipt as a notice, 
from the time it is filed, 191 | 


Section not applicable in certain 
cases, 

List of lands redeemed to be made 
` by recorder, etc., . i 

Saving in favor of persons under 
disability, 1 

Lands purchased by the state, re- 
demption of, etc., 


REDRESS OF GRIEVANCES. 
Right of petition for, secured, 


RE-ENTRY. 
Right of, when it passes to grantee 
or assignee, 
Right of, how exercised, etc. 528, 52 
Proceedings in such case, 528, 52 
529 


~ 
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When defendant is barred of his 
right to be restored to premises, 
How mortgagee or trustee may be 
relieved against forfeiture, etc., 
Landlord’s proceeding in ejectment, 

when and how stayed, etc., 

His liability for what is made on 
premises while in his possession, 
How judgment of forfeiture may be 

prevented, f 529 
How person relieved in equity to 
hold land, ete., 529, 530 


INDEX. 


RE-ENTRY—Continued. 
When suit for re-entry may be 
brought, 
Proceedings in case of actual te-en- 


5380 


try, : 530 
Written act of re-entry, etc., to be 
returned to and recorded by the 
recorder; recorder’s certificate, 
etc., 530 
Certificate to be published; how 
and for what time, 5380 


Publication of, how proved, 580 
Duty of recorder thereon, 580 
Effectof such written act of re-en- 
, try, etc., as evidence, 530 
Fee of recorder, and tax, to be col- 
lected on such act of re-entry, 580 
Within what time claimant of land, 
. etc., may pay rent due and inter- 
est, and costs of re-entry, etc., 530 


Effect of such payment; effect also 
of failure to make it, 

Limitation of suit against person in 
possession by re-entry, 


REFRESHMENTS. 
Not to be furnished at a public the- 
atre without a license, 
Penalty for violation, 


REFUNDING BOND. 

May be required by personal repre- 
sentative from legatee or distribu- 
tee before making payment to him 
of legacy, or distributable portion 
of estate, 

Where such bond to be filed, 

Effect of such bond, as to personal li- 
ability. of personal representative, 515 

Remedy of creditor of decedent on 


530 


202 
203 


515 
515 


such bond, 515 
REGIMENTAL COURTS. 
Of what officers composed, 144, 145 
Quorum, how constituted, 145 
. Sessions. 
Of such court, when and where held, 
and for what time to continue, 145 
Special sessions. ` 
Of said court, by whom called, etc., 145 
Members of, by whom sworn, and 
how, 145 
May appoint and remove clerk and 
provost marshal, 145 
Oaths of clerk, and by whom admin- 
istered, 145 
Duties of clerk, 145 


Authority and jurisdiction of court, 145 


Suspension, etc., of fine assessed by. 

When and how fine assessed by reg- 
imental court may be suspended 
or remitted, etc., 


Accounts of sheriff or collector. 
For fines collected by him, etc., to 
be audited and adjusted by court, 143 


142 


i Treasurer. 
May be appointed by court, etc., his 


bond, ete., 143 


1 


REGIMENTAL COURTS—Continued. 
` Allowances. 
To be made by court, payable out of 
regimental fund, etc., 124, 131, 


Report of delinquents. 
To court, by whom to be made, etc., 


REGIMENTAL MUSTERS. 
May be ordered by governor in time 
of war, insurrection, invasion, Or 
great public danger, 122, 
But no such muster to be ordered in 

time of peace, 

Of volunteers. 
Regiment, etc., of volunteers to be 
mustered at least twice in each 


INDEX. 


144 


139 


123 


year, etc., 180 
Governor or commandant may order 
other musters, etc., 180 
REGIMENTAL STAFF. 
Of what officers composed, 118 
- How appointed, - 118 
By what laws they are governed, 122 
Fines on, for neglect of duty, 140 
REGIMENTS. 4 . 
Militia to be organized into, 114 
Cavalry and: artillery to be organ- 
ized into, when, 115 
Regimental districts. 
To remain as at present until 
changed, etc., 115 
To be renumbered, etc., 115 


Governor may divide regimental 
districts, etc., 

Strength of regiments so formed, 

When governor may change number 
of regiment, and issue new. com- 
missions, etc., 


115 


118 | 


Minimum strength of each regiment, 115 


Each regiment to be composed of 


two battalions, 115 
Organization of regiment by adju- 
tant, when, 117 
Of volunteers. 
When and how formed, etc., 129 
To be numbered, etc., 129 
To what brigade to be attached, 129 
How often to muster, 130 
May adopt by-laws, etc., 130 
What provisions of law applica- 
ble to, 180 
REGISTER. 
Of births, deaths cua marriages, 
435 to 440 
Of voters, how made out, 50, 51 
Correction of register of voters by 
board of registration, 51, 52, 53, 54 
When such register to be delivered 
to officers of election, 54 
REGISTRATION OF BIRTHS, DEATHS, 
AND MARRIAGES. 
Register of marriages, 435, 436 
Register of births and deaths, 
ee Freie tobe. 744 
ction twenty; tye o chapter six 
three amended . vy 
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REGISTRATION OF VOTERS. 

Board for, in each county, 

Of whom it consists, 

Appointment and tenure of office of, 

Vacancies in board, how filled, 

Members of, how and for what causes 
removed, 

Organization of board, 

Absence of president and clerk pro- 
vided for, 

Duties of ‘the president, , 

Records of the board, to be kept by 

Werk, - 

Book for, to be provided at expense 
of the state, 

Record to be open to inspection at 
all seasonable times, - 

Records and copies thereof evidence, 

Appointment of registrars, when 
made, 

One to be appointed for each town- 
ship and ward, 

Ftis tenure of office, 

Vacancies in said office, how filled, 

Registrar to be furnished with copy 
of register for preceding year, 

Duties of registrar; niust sit at some 
convenient place,. etc., on first 
Monday in August, in each year, 
to register voters, 

Must post notices of time and place 
of sitting, etc., 

Duty of person claiming right to 
vote to apply to registrar for 
registration, 

What oath registrar may require of 
applicant, 

He may also require him, to answer 
questions on oath touching his 
right to vote, 

If. applicant shows right to vote he 
is to be registered, otherwise not, 
Rejected applicant may appeal to 

board of registration, 

When and how registrar to make 


Y 


49 


50 


out and return register of voters, 50, 51 
50 


Number of copies to be made, 

What names to contain, 

Register not to be returned before 
20th of August, in any year, 

Register for corporate city, town or 
village not voting by wards; when 
and how made and returned, 

Register for such town or village 
voting by wards, 

Certificate to be attached to each 
copy of register, 

Registrar to preserve order at and 
near place of registration, 

Has power to arrest offender, 

How long offender may be held i in 

custody, 

By whom arrest may be made, 

Penalty on officer or other person 
ave or refusing to assist in ar- 


Offender liable to any penalty pre- 
scribed by law, notwithstanding 
his arrest, 


50 
ol 


51 
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51 
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REGISTRATION OF VOTERS—Cont'd. 


Books to be furnished by secretary 
of state, suitable for registration of 
voters, 

Board of registration to distribute 
them to registrars, 

Books, how arranged, 

«What headings to contain, 

Registrar to make appropriate entry 
therein, 

Meetings of board, 

On first Monday ‘in September, at 
court house, to examine registers 


of voters returned by registrars, 51, 52 


Notice to be given to persons regis- 
tered whom the board believe not 
entitled to vote, 

Notice to be served at least three 
days before return day thereof, 

May be served as other notices, 

‘If service cannot otherwise be made, 
such notice may be served by post- 
ing copy thereof at conspicuous 
place on premises where election 
is held, 

If person noticed fail to appear, his 
name to be’stricken from register, 

Same, if he appear and fail to prove 
his right to vote, 

Person whose name so stricken from 
the register not to be again regis- 
tered except upon application to 
the board, 

Regular meeting of board, at county 
seat, first Monday in October in 
each year, 

Where to be held, 

Notice to be-given by proclamation, 
if held elsewhere than at court 
house, 

Duty of board at such meeting, 

May examine appellant, or applicant 
for registration, on oath, 

May also examine witness for and 
against him, 

May refuse to register“ person believ- 
ed to have aided rebellion, or to 
permit his name to remain on re- 


52 
52 


gister, unless he takes test oath, 52, 58 


(See oath on page 50, section 27. J 

‘When appellant or applicant to be 
registere 

When appeal or application to be 
rejected, 


Test oath not required of honorably* 


discharged soldiers and sailors, 

Adjournment of board from day to 
da: 

Members of board and clerk may 
administer oaths, 

Board may summon and compel the 
attendance of witnesses, 

For this purpose they have all the 
powers of circuit courts, 

Summons and notices to be issued 
by clerk, 

By whom to be served, 

Fees of officer, etc., and witnesses, 

Penalty on witness for failure to at- 
ten 


53 


58 


REGISTRATION OF VOTERS—Cont'd, 


For refusal to testify, 

Board of registration has sole juris- 
diction to try and determine the 
right to vote, etc., 

Decision final, except in contests in 
legislature, 

Power of board to preserve order, 53, 

May arrest and imprison offender, 

How long such imprisonment may 
continue, 

May use county jail as place of im- 
prisonment, 

Duty of officers and persons present 
to assist.in arrest, etc., 

Penalty for failure, 

Penalty on board “of registration for 
violation of duty, 

Action or decision of board presu- 
med to be in good faith unless 
contrary be proved, j 

Members of board, and registrars, 
not liable in civil actions, 

Board to procure, at expense of the 
state, necessary books and station- 
ery, 

Such books and stationery, and re- 
cords of board, to be delivered to 
their successors, 

Certified copies of corrected register 
to be delivered to officers of elec- 
tion, when, 

One copy of each, to be fled and 
preserved by clerk, 

Who to vote at elections, 

Penalty for permitting illegal voting, 

Registers used at elections to be re- 
turned to clerk of board, 

Within what time return to be 
made, 

Penalty for failure, 

Penalty for illegal voting, 

For fraudulent registration, `` 

Penalty, for unlawful change, altera- 
tion, or destruction of register of 
voters, 

For tearing down, altering. or defa- 
cing notices, 

For fraudulently substituting one 
ballot for another, 

For putting into or taking from bal- 
lot box, any ballot contrary to 


aw, 

For fraudulent change or alteration 
of ballot, 

For unlawful destruction or opening 
of ballot box, 

For threatening, disturbing, or ob- 
structing registrar, or board of re- 
gistration, or attempting to do so, 

How foreign born applicant to be re- 
gistered, 


‘False swearing before registrar, 


board or clerk, perjury, 50, 

Registrars, and ‘boards ‘of registra- 
tion to report violations of Taw to 
prosecuting attorney, 


` His duty thereon, 


Judges to give chapter i in charge. to 
grand juries, 


- 58 
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REGISTRATION OF VOTERS—Oont’'d. | RELATIONSHIP—Continued. 


Per diem compensation of registrars, 
members of board, and clerk, 

Fees of clerk; payment may be re- 
quired in advance, 56 


Disqualification of justice to try 
case, by reason of, 

Disqualification of juror, by reason 
of, 855, 581 


Affidavit of materiality of witness to zi RELEASE. 


be filed, 
Officer may require fees in advance 

for service of summons, 56 
Clerk’s fee for copies, etc., 56 
What claims to be paid by the state, 56 
What by the parties, 56 


Accounts, how verified and ap- 
proved, 

Oath of registrars, members of board 
and clerks, 56 

To be filed in the office of recorder, 56 

When board may order new regis- 
tration of township without refer- 
ence to previous registration, 56, 57 

Officers at elections to be governed 
by last preceding registration, 57 

Fines imposed by board of registra- 
tion to be certified to clerk òf cir- 


cuit court, 57 
Execution for such; fine to be issued 
by him, 57 
Effect of such execution, ay 
Registration of voters for charter 
election, 57 
REGISTRAR. 
When and how appointed, 49 
His duties, 49 to 51 
His compensation, 56 
His oath, where filed, 56 
REHEARING. 


After judgment or decree, 

i 561 to 564, 597, 598, 749, 750 

Sections 26 and 30 ot chapter 106 
amended, Í 749 

Section 14 of chapter 124 amended, 750 

Sections 27, 28 and 29 of chapter 106 


repealed, 750 
Rehearing after case decided in 
court of appéals, etc., 598 


Petition for, in attachment case. 
When, by whom, and within what 
time to be filed, 749 
Rehearing may be had upon peti- 
tion pending and undetermined in 
circuit court on the 3d day of 
March, 1870. 749 


Undertaking. 
Must be filed by defendant with 
good security, to be approved by 
the court, etc., 749 
Condition thereof, 749 
Upon the filing of such undertaking, 
the defendant, etc., may make 
such defense as he might have 
made before judgment or decree, 749 
Petition for, in other cases. 
Within what time to be filed, and 
proceedings thereon, 750 


RELATIONSHIP. 


Degree of, within which marriage 
is prohibited, 434, 435 


Deed of, good without the execu- 
tion of a lease, 461 

Of grantor’s whole interest in the 
estate, what words are sufficient 


for that purpose, 463 
_ Of lien, 
How lien may be released, etc., 
477, 478, 479 
RELIGION. 


Establishment of, by congress, pro- 
hibited, 

Freedom of, secured, 15, 22 

No religious test to be prescribed, 22 

Or peculiar privileges conferred on 
any religious denomination, 22 

Nor shall any law be passed permit- 
ting any religious society, etc., to 
levy taxes to build or support 
churches, etc., 22 


RELIGIOUS CONGREGATIONS. 


Property acquired by, since the rev- 
olution, 414, 415 

All conveyances, etc., of such prop- 
erty valid, 415 

Trustees. 

Of such property may be appointed 
or changed by circuit court, 

Legal title to property, real and per- 


- sonal, vested in such trustees, 415 
Suits by and against trustees, 415 
How much land they may hold, 415 

Sale of land by. 
When and how made, 415 


May borrow money. 
When and how, and how secured, 


15, 416 
RELIGIOUS FREEDOM. 
Secured, - 18, 22 
RELIGIOUS WORSHIP. 
Disturbance of, how punished, 695 


Sale of spirituous liquors, etc., within 
two miles of place of, punishment 
for, 695 
Forfeiture of liquors, etc., in such 
cases, etc., 695, 696 
Exception as to certain parties, 696 


REMAINDER. 


Contingent, not to fail for want of 
particular estate to support it, 461 
Not affected by alienation of partic- 
ular estate, etc., 461 
Rights of remainderman not affect- 
ed by default of tenant for life, 617 
Remainderman, when liable for 
value of improvements made on 
land recovered by tenant for life, 
etc., 528, 524 
Grant of, good without attornment 
of tenant, etc., - 826 
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ee 
To receive rent from personal repre- 
‘ sentative of deceased tenant for 
life in certain cases,. 
REMEDIAL. 
Provisions of chapter thirty-two 
construed as, 
Laws for the suppression of gaming, 
lotteries and unchartered banks to 
be construed as, 699 


REMISSION OF FINES AND PENAL- 
TIES. 

29, 98, 99, 224 

224 


581 


By governor, 

By auditor, 

For contempt, may be remitted by 
court, etc., 224 


REMOVAL OF CAUSES. 
From one court to another, may be 
_ ordered by circuit court for good 
- cause shown, 612 
Also by judge in vacation after rea- 
sonable notice to adverse party, 
- 12, 613 
When court or judge may make 
such order without motion or no- 
tice, , 613 
Duty of clerk of court by which 
. such order is made, 618 
Case to be heard and determined by 
court to which it is removed, etc., 618 
Costs attending removal, how 
charged, etc., 618 


REMOVAL OF PROPERTY. 
Out of the state, ground of attach- 
ment in justice’s court, 376, 346 
Also in circuit court, ' 554 
May be restrained by injunction, ete., 632 


RENDEZVOUS. 
Fine on officers and soldiers for fail- 


ing to appear at, 139, 140, 141 
RENTS. l 
Rents and profits, how recovered in 
ejectment, j 521, 528 


- Grantee or assignee of leased lands, 
etc, to have the same rights as 
grantor, assignor, or lessor, etc., 

Lessee, etc., to have-the same rights 
against grantee, etc., as against 


526 


lessors, etc., 526 
Exception as to warranty, etc., . 526 
What powers pass to grantee or de- 

visee without express words, s 526 


When attornment of tenant not 
necessary, 
When such attornment void, etc., 


Notice to terminate a tenancy. 
After what notice tenancy from year 
to year determined, 
How, and on whom, notice to be 
served, 
Special agreement waiving notice, 
ete., : 
No notice necessary where tenancy 
ends at a Certain time, 
Tenant deserting premises. 
When tenant deserts premises how 
landlord may enter, 526 


526 
526 


526 
526 
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RENTS—Continued. 


How and by whom rent may be recovered. 
Remedy for rent; by distress or 
action, 527 
Remedy of landlord for use and oc- 
cupation, where there is no deed, 
a 


7 RS 


etc., ` 527 
Interest, when allowed, ete., 527 
Rent recoverable, no matter what 

the estate may be, etc., 527 


Rent recoverable by heirs, devisees, 
or personal representatives, 527 

Also by alienee or assignee, 527 

Recoverable from lessee or other per- 
son -owing it, or his assignee or 
personal representative, 

When, and by whom, distress for 
rent may be made, . 

On what property distress may be 
made, and where, 

Must be made under warrant of jus- 
tice, etc., 

Upon what affidavit warrant to be 
founded, etc., 

Interest of lessee in goods, etc., only 
liable where there is a lien, 

If lien created after lease, distress 
not to be made for more than one 
year’s rent, 

- What goods are liable to distress, 

How party having lien may remove 
property, and on what terms; 

If goods be taken under legal pro- 
cess, Officer to pay rent from pro- 
ceeds, etc., l 528 

And sell goods on a credit for what 

-is to become due, etc. ; bonds to 
be taken, etc., and delivered to 
landlord, 528 

If goods not taken on leggl process, 
payment and security-to be-made 
and given before'their removal, 

Lien for taxes, levies or militia fines, 
not affected, 

When officer may enter by force to 
make distress, etċ., 

Distress not void because of irregu- 
larity in making it, etc., 

Party making it not deemed a tres- 
passer, etc., 528 

But party aggrieved thereby may 
recover damages, etc., 528 

Distress for rent reserved otherwise 
than in money, value of, how fixed, 528 

Order of sale of goods distrained, 
etc., 5 52 


Right of re-entry ; when and how exercised. 


Person having a right to re-enter for 
non-payment of rent, or for breach 
of any covenant, how to proceed 
to exercise the same, 528, 529 

Declaration in ejectment in such 
case, how to be served, etc., 528, 529 

Such service to be in lieu of demand 
and re-entry, 529 

Upon what proof plaintiff to have 
1 pmen and execution for lands, 
etc., : 


527 
527 


527 


527 
527 


528 


528 
528 


528 


529 


RENTS—Continued. 


When tenant barred of relief at law 
or in equity in case of such re-en- 
try, 

Mortgagee or trustee, how relieved 
against such forfeiture, 

What money to be paid, and when, 
before landlord’s proceedings in 
ejectment are stayed, oe 

Liability of person in possession, In 


INDEX. 


529 


529 


such case, for amount actually , 
529 


529 
from forfeiture, to hold land, 529, 530 


made, etc., from premises, etc., 
Tenant may pay rent, etc., and pre- 
vent forfeiture, when, 
How such person when relieved 


When suit for re-entry to be brought, 530 |- 


In case of actual re-entry, a written 
act of re-entry must be returned 


to, and recorded by recorder, etc., 580 


Certificate thereof to be given by 
recorder to the party, and publish- 
ed in newspaper, etc., 


noted by recorder; how, 

Effect of such written act of re-entry, 
and record thereof, etc., as evi- 
dence, 

Fees of recorder in such case, 

Tax on such act of re-entry, when 
oftered for record; to be collected 
and accounted for by recorder, 

When, and within what time person 
entitled to lands, must pay rent, 
etc., or be forever barred of all 
right in law or equity to such 
lands, 

When and how such owner may be 
restored to possession after re-en- 
try, 

Limitation of suit, etc., against per- 
son in possession by virtue of a re- 
entry, 


Emblements. 


Lessee of land from tenant for life, 
or other uncertain interest, to 
hold to the end of the current 
year, etc., 

If rent be reserved in money, how 


530 
Such publication how proved; to be A 


530 
530 


530 


530 


530 


530 


581 


and between whom to be appor- 
5 


tioned, ; 

If rent be reserved in kind, to be paid 
to tenant for life, etc., 

Such tenant, etc., to pay to those suc- 
ceeding to land a reasonable rent 
in money, etc., 

The rent so to be paid to bea charge, 
in preference to other claims, on 
the rent received in kind, etc., 

Lessee entitled to emblements grow- 
ing on land at the expiration of 
the estate for life, etc., 

When such lessee to pay rent, etc., 


531 


5 


31 


after expiration of current year,etc., 531 


If life estate, etc., expire before the 
first of August, those who succeed 


to the land may put in crop, etc., 531 


RENTS—Continued. 


If, in such case, the land has been 
prepared by lessee for the purpose 
of putting in a crop, he is entitled 
to pay therefor by those who suc- 
ceed to the estate, 

Lessee also entitled to pay for use of 
land to the extent he is deprived 
of it by crops being put in by per- 
son succeeding to the land, 

When personal representative may 
continue the employment of dece- 
dent in farming or planting, and 
how long, 

Emblements in such case to be as- 
sets in his hands, etc., 

What deductions to be made there- 

' from, 

In case such personal representative 
elect not to continue such employ- 
ment, he must dispose of estate for 


etc., 
What rent to be paid in such cases 
to remaindermen or reversioner, 
Priority of such rent over other 
claims, etc., 

Right to emblements, where not oth- 
erwise provided, to be as at com- 
mon law, `’ 


RENUNCIATION. ~ 


By widow, of provisions of hus- 
band’s will, 
By husband, as to will of wife, 


REPEAL. 


Of a law, ete., not to affect offense 
committed, or penalty or punish- 
ment incurred, ete., 

But proceedings thereafter to con- 
form, as far as practicable, to new 


law, 

If punishment be mitigated, it may 
with consent of accused be applied 
to judgment pronounced, etc., 

Repeal of law which repealed anoth- 
er law, does not revive former 
law, without express words, etc., 

What laws are repealed by the code, 


REPEAL OF GRANT, OR PATENT. 


Proceedings in such case, by whom 
instituted, and for what causes, 
To be proceeded in as other suits in 

equity, 

Decree repealing to be certified to 
secretary of the state; his duties 
thereon, 

Caveats pending when code took ef- 
fect, how to be proceeded in and 
determined, 


- 581 | REPLEVIN. 
Action of, not to be brought hereaf- j 
l 545 


ter, 
Property attached, how 1eplevied, 
Property attached and not replevied, 
how kept, i 
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5381 


531 


531 
581 


life for the balance of the year, 
531 


531 
531 


531 


485 
485 


91 


91 


91 


91 
735 


453 
453 


453 


453 


597 
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REPLICATION. 
Plaintiff may plead as many replica- 
tions to special plea of defendant 


as he may deem necessary, 602 
Certain words not necessary to be 

stated in, 602 
When cause may be set for hearing 

on replication to answer, 607 
General replication to special plea 

under statute, 609 


Decree not to be reversed for want 
of replication to answer, 
Rule may be given to reply, etc., 


REPORT. 
Of public officers, etc., when to be 


637 
600 


furnished to governor, 9 
Duty of governor thereon, 99, 100 
Annual report of auditor, 107, 108 
Of quartermaster general to gov- 

ernor, 110 
Governor may require report of mili- 

tia officer having arms, etc., 188 
Of delinquents in militia, 189 
Of surveyor of roads to supervisors, 

Of viewers, etc., of proposed roads, 

etc., and proceedings on, 274, 275 
Of proposed ferries, and proceedings 

thereon, 280, 281 
Of commissioners to condemn lands, 

ete., and proceedings on, 268, 264, 265 
Of commissioners to coudemn mill 

site, and proceedings on, 286, 287 
Of school trustees, 295, 296 
Of county superintendent of free 

~ schools, > 296, 307 
of general superintendent of free 

schools, ali 
Of escheator, etc., 456 
Report as to bond of fiduciary, and 

proceedings on, 10, 511 
Of settlement of accounts of fidu- 

ciary, and proceedings on, 512, 513, 514 
Of commissioner of school lands, 

what to contain, 552 
Appointment of commissioners, and 

proceedings on accounts referred 

to them; their reports, ete., 618, 614 
Report of ‘directors of penitentiary, 729 
Annual report of directors of hospi- 

tal for the insane, ALY 

REPORTER. 
To court of appeals, how appointed, 
etc., 
His salary, E 


What orders may be made by court 
of appeals as to preparation, pub- 
lication, and distribution of the 


reports of their decisions, 576 
REPORTS, WEST VIRGINIA. 
Duties\of secretary of the state in re- 
lation to, 
What officers entitled to copy of, 101 
Sale of, 101 


REPORTS OF JOINT STOCK COMPA- 
NIES 


To be made to legislature when re- 


quired, 404 
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REPORTS OF JOINT STOCK COMPA- 
NIES—Continued. 


What to contain, 404 

To be sworn to, by whom, 404 
REPORTS OF DELINQUENTS. 

In militia, 189 

For failure to work on roads, etc., 269 
REPRESENTATION. 

Apportionment of. 

In the legislature, 24, 25, 26, 42 

In congress from this state, ete., 38, 42 
REPRESENTATIONS, 

When must be in writing in order to 

maintain action on, 5385 
REPRIEVES. 
May be granted by governor, 29, 98 
May be granted conditionally, 98 
REPRISAL. 

Power of congress to grant lettersof, 9 

But such letters not to be granted by 
any state, 10 

REQUISITION FOR TROOPS. 

Duty of officer upon whom requi§i- 
tion is made, 185 

How men are selected, etc., 185 

How and by whom apportioned 
among the several counties, etc., 185 

RESCUE. 

Punishment for rescuing or attempt- 
ing to rescue prisoner from jail or 
custody, 688 

Refusing to assist officer in case of 
rescue, how punished, 689 

RESERVATIONS. - 

When reservation of a use or prop- 
erty is void as to creditors and 
purchasers, 473, 474° 

Reservation of money in hands of 
fiduciary to meet contingent 
claims, may be allowed by court or 
recorder, 

RESERVED RIGHTS. 

What powers are reserved to the 
states or to the people, 

RESIDENCE. J 

Who are not deemed residents of 
this state, 1, 22, 48 

Of defendant, gives jurisdiction ‘to 
bring suit, ete, 594 


What affidavit prima Jacie evidence 
of non-residence, 621, 622 


RESIDUUM. 

Of decedent’s estate, belonging to 
the state, etc., how recovered from 
person having possession thereof, 457 

What court to decree such residuum 
to the state, etc., 

When and how such money may be 
recovered by claimant, after sale 
and decree, etc., 457, 458 

RESIGNATION. 

Of governor, who to discharge the 

duties of the office in such case, 29,638 
Officers of the militia. 
When and how they may resign, 


121 


457 | 
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RESOLUTIONS. 
May originate in either branch of 
legislature, etc., 28 
Duties of clerk of house of delegates 
as to joint resolutions, etc., 8 
Distribution of, etc., 89, 90 
To be printed by public printer, etc., 108 
RESTITUTION. 
Of proceeds of attached property, 
when to be ordered by court, etc., 
563, 564 
Of proceeds of sale made under de- 
cree or order which is reversed or 
set aside, etc. 


RETAILING LIQUORS. 


Penalty for, without a license, 203 
Arrest of person charged with, con- 
trary to law, 206 
Duty of justice where he suspects 
any person of, contrary to law, 704 
RETURN. 
Of warrant of governor. 
To whom made, etc., ‘ 99 
Of list of fines to auditor. 
To be made by clerk of circuit court, 
when, 220 


Of militia, ete., 
To be’ made by adjutant general, 
etc., 
To be made to quartermaster gene- 
ral, etc., 
Of process. 
When and where to be made; and 
what to state, 
- Officer to subscribe his name to re- 
turn, 
Return by deputy, how subscribed, 252 
To whom return to be made, etc., 


within what time, 252 
Penalty. 
On officer for failure, etc., or for false 
return, - 252 
Effect of "judgement i in such case, etc., 252 
When additional fines may bei impo- 
sed, etc., 252 
Return by mail. 
When officer may return process by 


mail; effect of receipt of postmas- 
ter as evidence of, ete., 
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RETURN—Continued. 
Penalty on, and remedy against of- 
ficer for failure, 366 
Effect of judgment for fine in such 
case, etc., 366, 3867 
Motion, ete., against officer for recovery of mon- 
ey in justice's court. 
On what return maybe made, etc., 367 
Copy of entry in justice’s docket as 
, evidence in such case, etc., 367 
In case of money collected after re- 
turn day of execution, etc., 367 
Return of execution, ete. , unsatisfied, ete., 
Proceedings in such case, 
Justices docket. 


Return of process to be entered in, 378 
Return of attachment. , 
-In justice’s court, what to show, 377 


In circuit court, what to show, 556, 561 
Writ of mandamus. 

Return to, what to state, 570 

Of process generally in circuit court. 

Within what time and where, to be 


made returnable, 595 
Proceedings where process not re- 

turned executed, 595 
Return of nihil, 596 


Dismissal of suit for want of decla- 
ration or bill, within what time 
after process returned executed, 

When suit to abate-upon return of 
defendant, “ a non-resident,” 

Return of execution, 

REVENUE. 
Bills for raising, by congress, to ori- 
inate in honse of representatives, 8 
REVERSAL OF JUDGMENT. 
New suit may be brought after, with- 


600 


600 
669 


in what time, 550 
Of decree for sale of property of in- 
fant, effect of, 630 
For what errors judgment or decree 
not to be stayed or reversed, 637 
By supreme court of appeals. 
In what cases, etc., 642 
When court to render final judg- 
ment, etc., 642 
Decision to be certified to court be- 
low, etc., 642 
REVERSIONER. 


Rent when payable to, by personal 


representative of tenant for life, 5381 
Lists of property upon claim of exemption. Priority of claim for such rent, 581 
To be delivered to officer having REVIEW, BILL OF. 
processzand by him annexed to, Court or judge allowing, may award 
and made part of his return, 255 an injunction to decree to be re- 
Motions, eic., against officers. viewed, 631 
Upon return of process such as en- Within what time to be filed, 631 
titles a person to recover money, Saving in favor of persons under 
etc., 256, 257 disability, 681 
Of process, etc., in justices’ court. REVIEWS. | : : 
When and where made and what to Of divisions, brigades, regiments, 
state, in case of execution or or- etc., may be ordered by governor, 
der of sale, 366 ete, o, 122, 123 
Officerto subscribe his name to re- But not in time of peace, 128 
turn, 366 | REVIVAL. 
Account of sales to be returned -with Of wills, how done, 480 
execution, eto, what to show, 3866 From what time such will-operates, 482 
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REVIVAL—Continued. 7 
Of suits, in what cases allowed, 610, 611 
By scire facias, when, 611 


By notice; -when, 611 

Within ‘what time, etc., 611, 612 
REVIVOR. 

Bill of, when it may be filed, 601 

Summons to issue on, 601 


‘If improperly filed to be dismissed, 601 


REVOCATION. 
Of will, by marriage of testator; ex- 
ception, 480 
How revoked in other cases. 480 
How revived after revocation, 482 
Of powers of judiciary, when and 
how, 511 
REWARDS. 
For persons charged with or con- 
victed of crimes, may be offered 
by governor, 97, 98 
Not to be paid to officer having in 
his hands process for the arrest of 
such offender, 


RIFLEMEN. 

Volunteer company of, of what num- 
ber to consist, 125 
_ To what regiment to be attached, 125 
Enlistment of, 125 

RIGHT, WRIT OF. 
Ejectment may be maintained in all 
cases where writ of right might 
. have been brought prior to July 


1, 1850; by whom, 518 
Abolished, 022 
RIGHT OF ENTRY. 


Married woman not barred of her 
right of entry by judgment 
against her husband by default or 
collusion, ete., 

Nor by conveyance, or act suffered 
or done by husband, etc., 516 

Default or surrender of tenant for 
dife, not to prejudice remainder- 
men, 

Right of entry on, or action for land, 
not affected by descent cast, 517 


RIGHT OF SUFFRAGE. 
Under the constitution, 
RIGHTS. i 
Reserved to the state or to the peo- 
le, 
Enumeration of, in constitution, not 
to affect others retained by the 


people, 16 
RIOTS, ROUTS AND UNLAWFUL AS- 
SEMBLIES. 
Powers and duties of judges and 
justices to suppress, _ 691, 692 
They may command the assistance 
of all persons present, and of the 
sheriff of the county with his pos- 
se, etc., 691, 692 
Person present failing to obey such 
command, deemed a rioter, 692 
Person arrested as rioter, etc., to be 
committed to jail unless he give a 
recognizance for his appearance at 
court, etc., and to bë of good bë- 
havior and keep the peace, 


516 


517 


22 


692 


INDEX. 


RIOTS, ROUTS AND UNLAWFUL AS- 
, SEMBLIES—Continued. 

Penalty on judge or justice for ne- 
glect of duty as to suppression of 
riot, etc., 

Proceedings of judge or justice 
where persons engaged in unlawful 

- assembly fail to disperse when 
commanded to do so, 

Judges, justices, and those acting 
under their authority are guiltless 
of murder if person present at riot, 
etc., be killed, 

And if they or either of them be 
killed, etc., all persons engaged in 
such assembly deemed guilty of 
killing, etc., 

Punishment of rioter for pulling 
down or injuring, etc., dwelling 
house, 

Punishment of rioters, etc., in other 
cases, 


RITES OF MATRIMONY. 

Anthority to celebrate, how ob- 
tained, etc., 

Order granting such authority may 
be rescinded, 

Fee to be paid for celebration of, 

RIVERS. 

Jurisdiction of this state over the 
Ohio river by the constitution, 

Same by statute as to all rivers 
which are bonndary lines of the 
state, 

Such rivers as were lawful fences 
when code took effect, to continue 
so till otherwise ordered by super- 

- visors, 428 

May be declared lawful fences by 

supervisors, how, 428 
BRIDGES, LANDINGS, 
“WHARVES, ETC. 


Road precincts. 

Every township a road precinct un- 
less supervisors order otherwise, - 266 

Board of supervisors may lay off 
township into road precincts, etc., 266 

Precincts to be numbered, and boun- 
daries thereof recorded, 266 

What incorporated cities, towns and 

villages not to-be included in such 
precinct, 266 
Election and qualification of surveyors of roads. 
Election of, annually, 82, 44, 45, 267 
Qualification of, 267 
Vacancies in office of, how filled, 64, 267 

Forfeiture for failure or refusal to 


692 


692 


692 


692 


692 
692 


434. 
434 
484 
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ROADS, 


serve, 267 
Power of supervisors to remit for- 
feiture, 267 
No oath or bond required of sur- 
veyor, 7 267 
Duties of surveyors of roads. 


To put and keep roads and bridges 
in good repair, 
To open and make new roads and 
alterations of former ones, _ 
To cause. guide boards to be placed 
at forks of roads, 


267 
267 
267 


- INDEX. 
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ROADS, BRIDGES, LANDINGS,| ROADS, BRIDGES, LANDINGS, 


WHARVES, ETC—Continued. 
To keep bridges, logs, etc., across 


streams for foot passengers, 267 
His duties as to other bridges, 267 
Such bridges, how constructed, 267 
Must notify persons to work on 

roads, and superintend work, 267 


Sudden obstructions to roads or 
bridges to be removed by him im- 
mediately, and how, 267 

Who to assist therein, 267 

To keep account of work done on 
roads, etc., 

When to report same to supervisors, 267 

His annual report, when to be made, 
and what to contain, 

Books and papers in his possession 
to be delivered to his successor; | 
penalty for failure, 268 | 

Surveyors in office when code took | 
effect to pay over monies in their i 
hands to township treasurer; lia- 


bility for failure, 268 
Penalty On surveyors for neglect of 
duty, etc., 268 


| 
i 
{ 
No liability on him where moneyor | 
labor at his disposal not sufficient, | 

l 

| 


etc., 268 
Who to work roads ; powers of supervisors. 
Who liable to work on roads, 268 
What notice necessary, 268 
When work to be performed, 268 


Must attend with proper tools, etc., 268 

And work at least two days, etc., 268 | 

Duty of board of supervisors in cases | 
where said two days work not suf- 
ficient, etc., 268 | 

Must provide by ordinance a suff- 
cient amount of tax or labor, or 
both, to open, construct and keep | 
in good repair the roads and 
bridges in their county, 268 

Duty of pergons required to perform 
additional labor, 


Penalties. | 
For failure to perform labor, ete., 268, 269 : 
Surveyor to report failure to treas- 


urer, 269 
Proceedings to collect penalty, 269 | 
Monies received by treasurer, how | 

applied, 269 | 

Residence. | 
Of person required to work on 
roads, how determined, 269 
Notice. 
To work ‘on roads, how given, and 
by whom, 269 


Exemption by surveyor. 
Who may be exempted by surveyor 
from working on road; how done, | 
and for what time, 269 | 
When person removing from one 
road precinct to another not re- | 
quired to work, etc., in the latter, 269 | 
Extra labor performed one year to 
be credited on the next, 269 
Certificate in such cases, - 269 


119 


WHARVES, ETC.—Continued, 
Powers of swrveyors. 

May, by authority of supervisors, 

hire laborers, and for what pur- 


pose, 269, 270 
May also purchase powder, and for 
what purpose, 270 
Account of expenses to be returned, 
and how audited and paid, 270 
May hire horses, wagons, etc., or im- 
press them, etc., 270 
ompensation therefor, 270 
How ascertained in case of disagree- 
_ ment, 270 
How paid, and by whom, 270 
His power to take materials for 
- roads and bridges, 270 


Also in relation to ditches and drains, 270 
Exceptions as to lots in towns and 
cities, 
Compensation therefor, and how as- 
certained and paid, 270 
When and under what restrictions 
he may change location of road, 270 
Penalty for making such change un- 
lawfully, 270 


Road taz; how levied and collected. 
Duty of board of supervisors as to 

the levy of road tax, 270, 271 
Assessment, how made, 271 
When and how person assessed with 

road tax may discharge the same 

in labor, 271 
In what precinct labor to be per- 

formed, and under whose direction, 271 
Sum allowed per day for such labor, 271 
Duty of assessor as to the levy of 


2'70 


such tax, 271 
His compensation in such cases, and 
how paid, 271 


Tax to be collected by township 
treasurer, 271 
His powers and duties in relation 
thereto, ‘at 
His compensation therefor, 271 
Monies obtained, ete., how applied, 271 
Compensation of surveyors of roads. 
How fixed and paid, 272 
Effect of his affidavit in such case, 272 
What to be deducted from his com- 
pensation in case he is liable to 
` work on roads, 272 
-Powers of supervisors tete. 
May contract for building bridges, 


when, 272 
Such bridges, how paid for, 272 
Proceedings in relation to contract 

for such bridges, 272 
When and how tolls may be charged 

at such bridges, 272 


Such tolls subject to the control of 
the legislature, or board of public 
works, 272 
May also contractfas to making or 
repair of county roads, 272 
Their power to,contract for bridges. 
between two counties, 272 


952 
ROADS, BRID GES, LANDINGS, 


WHARVES, ETC.—Continued. 
Powers, duties and proceedings in 

case of disagreement, etc., 272 
When decision in such case binding, 272 
When appointment of commission- 

ers in such cases may be compelled 

by mandamus, 272, 278 
Duty of circuit courts in such cases, 278 
Powers of board to subscribe for 

stock in incorporated companies, 

etc., 289, 240, 278 
When and how gates may be erect- 

ed on roads and removed there- 


from, 278 
Notice in such case required, and. 
how posted, 278 
When and how road or landing dis- 
continued,* 278 | 
Notice in such cases necessary, and i 
how posted, 278 | 
Proceedings upon petition in such ! 
cases, 273 | 
Report of commissioners, and pro- 
ceedings thereon, 278 | 
No power to discontinue turnpike i 
roads, etc., 273 | 


General provisions. 
Roads heretofore established, etc., 


remain such, 273 : 
Roads worked as public roads, deem- 
ed to be such, 278 | 


Roads, bridges and landings trans- 
ferred by state to counties, deem- 


ed county roads, etc., 273 | 
Effect of alteration of road upon the | 

discontinuance thereof, 278 | 
Establishment of new road, 278 | 
How much land may be condemned 

for public landing, 278, 274 | 


No road or landing to be establish- 
ed in incorporated village, town 
or city without the consent of the 
council thereof, 274 | 

Bridges, width of, Ae l 

Roads, width of,. 4 | 

Power of supervisors to eee 
width and grade of roads, 


Roads, bridges and landings, how established. . 


Petition for, and what to contain, = 274 
Duty of supervisors in such cases, 274 ' 
Duties of viewers or committees, ap- 


pointed by supervisors,| 274 | 
Their report, 274 | 
May employ a surveyor, 274 |! 


His compensation and how paid, 274! 
A map or diagram of route must be 


INDEX. 


| ROADS, BRIDGES, LANDINGS, 


WHARVES, ETC.—Continued. 
Such notice how served, 275 
Proceedings where board can ascer- 
tain the compensation of the own- 
ers of the land, etc., and in which 
the owners, etc., consent to aceept 


the same, 279 
When board may undertake the 

work in such cases, 275 
Proceedings on hearing the parties, 275 
Decision of the board thereon, 275 
Proceedings where compensation for 

land not fixed by agreement, 275 


Application to the court in such ca- 
ses to have land condemned, and 
proceedings thereon, 260, 275 
Supervisors may abandon work after 
compensation fixed, etc., 


Private roads. 


When and how private roads may 
be established, and the effect there- 
of, 275 
Additional fencing rendered neces- 
sary by, to be done by applicant, 


How and for what time such road 
may be used, etc., ; 275 


Duties of owners of dams, ete. 


Duties of owners and occupiers of 
dams over which roads pass, 275, 276 


Penalty for failure, ete., 276 
Provisions in case mill is carried 
away, 276 


When and in what cases owners of 

_ dams hereafter built, to build 
bridges, etc., 276 

Penalty for failure, 276 

Erection of wharf, pier or bulkhead. 


How, when and by whom may be 


erected, 276 
Notice of application for abating 

same, _ 276 
When the same may be abated, 276 
How wharf may be erected at public 

landing, 276 
Notice of application for, - 276 


Privilege to erect, may be granted 
on conditions, etc., 
When such privilege may be revo- 
ked, 276 
Regulation of charges thereat, 276 
Not to þe erected in incorporated 
town, etc., without consent of the 
council, + 276 


Exceptions as to roads tn towns, ete. 


p geturned with N etc., A | Jurisdiction of towns, villages and 

I£- supervisors refuse to-establish or, ee ie therein, not ae 
alter roads, etc., petitioner to pay J Gaa puar; 
costs, 974 | Right of way, etc., to timber and mineral lands. 


Costs to be ascertained by clerk, -of | 
board, 274 | 
Such costs, how collected, 274 | 
Bearing on petition, when day for, 
to be appointed, 274, 275 | 
Notice thereof to be given, and to ' 
whom, 275. 


Subterranean or surface rigbt of way 
how obtained to timber or mine- 
ral lands, 260, 277 
Report of commissioners in such 
cases, 277 
When such report not to be confirm- 
ed, 3# 


~ 


ROADS, 


INDEX. 


BRIDGES, LANDINGS, 
WHARVES, ETC.—Continued. 

When right of way vests, and to 
what extent, 264, 277 

Railroad and other crossings te be 
made-at expense of applicant, and 
how, 


Offenses relating to roads, ete. 
The word “road” what it includes, 


27T 


277, 278 

What included in the word 
“ bridge,” 278 
Pena!ty for killing tree, ete., 278 


For injury to bridge, Jog or bench 


across stream, etc., 278 
For obstructing road or ditch, 278 
For fast driving over bridge, 278 


Board of supervisors may prescribe 
number of stock to be driven over 


bridge, etc., and how, 278 
Ordinance when and how posted, 278 
Penalty for violation of, 278 


Or for tearing down or defacing 
same, 4 

Such fines to whom paid and how” 
applied, 278 

Drivers of vehicles on road or bridge 
must pass to the right, when, 278 

Penalty for failure, 278 

Horse racing on road or bridge, pen- 

“alty for, 

Imposition of fine not to bar action, 
etc., 

General provisions as to fines, eté., 278 

How fines applied, and the collec- 
tion thereof, 278, 279 

Railroads which obstruct county 
roads must repair the same as far 
as possible, 

Penalty on supervisors for neglect 
of duty under the road laws, 

Recovery of damages for injuries on 
roads or bridges, 

Township liable in such case, 279 

Suits and proceedings in such. cases, 279 

If judgment obtained, board of su- 
pervisors to lay levy to pay the 
same, 70, 279 

Such levy,how and by whom collect- 9 

2 


e 
279 


279 
279 


Treasurer to pay judgment when 
levy collected, 

Proviso asto roads and bridges in 
incorporated town, city or village, 279 

Duty of corporate authorities in 
such cases, 279 

Redress for injuries on roads and 
bridges belonging to companies, 
individuals or counties, etc., 

Judgments in all such cases may be 


enforced by mandamus, 279 
ROBBERY. 
Punishment for, 679 


Murder in committing or attempt- 
ing to commit, is murder in the 


first degree, 678 


ROBBERY—Continued. 
Breaking or entering house or vessel, 
with intent to commit, how pun- 
ished, 682, 


ROLL. 


` Of militia, who to be entered on, 110, 
Enrollment,how made, ete., 112, 118, 


ROUTS. 
Provisions as to suppression of, 


683 


Til 
114 


91, 692 


RULE BOOKS. 
Tobe kept by clerk of circuit court, 
etc 


rately; etc., + 


| RULES. 


Of preceeding. 


May be determined by each branch 
of the legislature, 

May be adopted by board of super- 
visors, 


In clerk's office. 


When to be held in all the circuits 
except the first ; how long to con- 
tinue, 

When to be held in first circuit, ete. 

' 9 


Docket of cases at, 

In chancery and in other cases to be 
kept separate, 

Provision where there is no clerk to 
take, 

May be to declare, plead, reply, re- 
join, ete., 

To be given from month to month, 

When suit to be dismissed at, 

When to abate at, 

Guardian ad litem may be appoint- 
ed by clerk at, 

Plea in abatement must be filed at, 

Rule to plead, when it may be giv- 

600, 

Conditional judgment, when to be 
entered at, 

When bill to be taken for confessed, 
or judgment entered at, etc., 605, 

Judgment, etc., entered at, wheu it 
becomes final, 

When case in equity may be set for 
hearing at, 

Proceedings at, to be under control 
of court, 

Loss of book containing proceedings 
at, how entries thereon may be re- 
entered, 

Effect of such entries, 

Compensation of clerk for making 
such entries, how paid, ete., 

Contents of rule book which 4 is lost, 
how proved, . 61 8, 

Section 17 and 18 of chapter 130 
amended, 


Chancery’ rule book to be kept sepa- 600 


600 
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599 


, 600 


600 
600 


600 
600 
600 
600 
601 
605 
605 
606 
606 
607 
608 
616 
616 
617 
746 
746 
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SABBATH BREAKING. 
Fine for, in what cases, 694, 695 
To whom provision as to carrying 
fire-arms and shooting, not appli- 


cable, 695 } 
No forfeiture for, in certain cases, 695 
Contracts made on the Sabbath day 
not void for that reason, 
SAILORS. 
Wills by, of personal estate, made at 
sea, etc., 480 
SALARIES. 
Of governor, 28, 83 
_ Secretary of the state, 29, 88 
State treasurer, 29, 88 
Auditor, 29, 83 
Adjutant general, 8 
General superintendent of free 
schools, 
Attorney general, 83 
Judges of supreme court of appeals, 


vl, 
Clerk of said court, 
Reporter of said court, 
Judges of the circuit courts, 
Vaccine agent, 
Keeper of the rolls, 
House rent of governor, 
Clerk hire, 
Contingent expenses of officers, 
what included in, 
Pay of general superintendent of 
free schools, etc., charged to school 


\ 


os 
cs 
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fund, 84 
Mileage of judges, 84 
Pay and mileage of members of the 

legislature, 28, 84 
In case of sickness of members, 84 


When and how deprived of pay for 
absence, 
Officers of the legislature, pay of, 84, 85 
Salaries and expenses, how paid, 5 
. County officers. 
Salaries of, etc., how fixed and paid, 


248, 744, 745 
Section sixty-six of chapter thirty- 


ł 


nine amended, 44, 745 
SALES. 
Sales of lands for taxes, 185 to 201 


v. (See title “Delinquent and forfeited lands.’’) 
Of land levied on by execution in 
favor of the state, 219, 220, 221 
Deed of purchaser, when and by | 
whom made, : 220 
Bond of purchaser, when to have the 
force of a judgment, etc., 
Sales of goods and chattels upon ex- 
ecution in favor of the state, etc., 
220, 221 | 
(See title “Recovery of claims due 
the state.”) 
Of goods and chattels levied on in 
other cases, 204, 365, 366, 669 
Where and how sale made, 
204, 365, 366, 669 


220 | 


l 
ł 
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SALES—Continued. 
Upon what notice, 254, 365 
Of property of religious and benev- 
olent associations, 415, 416 
Of property of insane persons; pro- 
ceedings for, 423, 424 
Of her separate property, by a mar- 
ried woman, i 
Of escheated lands ; proceedings for, 
455, 456 
Of forfeited or derelict property, 457 
Of contingent estates; when sale 
may be decreed, 462 
Of property under deed of trust, 464, 743 
Of property to satisfy mechanic’s 
lien, etc., 476, 477 
Of lands, etc., where partition can- 
not be made, 486, 487 


Leasing and selling lands of persons under 


disability. 

Proceedings to“compel renewal of 
lease to or from infants and others 
under disability, 

Powers and duties of person ap- 
pointed by the court in such pro- 
ceedings, etc., 495 

Expenses of renewing lease, how 
paid, etc., : 495 

Sale of property of infant or insane 
person, by guardian or committee, 495 

Proceedings for, 495, 496, 497 

Sales of trust estates ; proceedings 
for, 495, 496, 497 

Bill for any such sale, where filed 
and what to contain; must be 


495 


sworn to, 495 
Who to be made defendants, 495 
Guardian ad litem to be appointed, 

when, i 
Depositibns, when not to be read, 

etc., . ~ 496 


Wher and upon what evidence sale ` 
to be decreed, 496 
Terms upon which such sale is to be 
496 


made, 
Guardian, guardian ad litem, com- 
mittee or trustee, not to purchase, 496 
Proceeds of sale, how invested, etc., 496 
In what cases wife may join in con- 
veyance; effect thereof, 496 
In such case she must be paid a 


gross sum in lieu of her dower, 496 
The sum so received to be her ‘sep- 
arate estate, 496 


Right of dower of insane wife; pro- 
ceedings for its relinquishment, 
496, 497 
Her interest in the purchase money, 
how secured, 
Proceeds of real estate sold, etc., how 
they descend upon the death of 


the infant or insane person, etc., 497 


Summary proceedings to sell real estate of 


Minors. 
Petition for such sale by guardian 
may be filed in circuit court, etc., 497 
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SALES—Continued. SALE S—Continued. 


What to be stated in petition; veri- Terms upon which such lands are 
fication of, `- 497 to be sold, 
Who to be made defendants in; no- Commissioner to return a report of 
tice of hearing, 497 sales to the court, and also to the 
Guardian ad litem to be appointed, auditor, . 552 
etc., 497 What report to contain, 552 
When sale to be decreed; terms of, pe He must also return the bonds ta- 
Who not to purchase at sale, ken- for the purchase money to 
But estate not to be sold contrary We the court, 552 
provisions of will, etc. 497 Such bonds to have the force of 
Bond to be given by guardian be- judgments, -. §52 
fore sale, 497 Upon the failure of the obligors in 
Penalty and condition of such bond, such bonds to pay, the commis- 
497, 498 sioner to employ a competent at- 
To be made payable to the state, 498 torney, etc., 552 
New bond may be required by the Such attorney, after giving obligors 
court, etc., 498 in the bonds ten days notice, must 
Application of proceeds, 498 move the court for an award of 
Costs, how paid; no attorney’s fee execution on said bonds, 552 
to be taxed, 498 His fees, etc., to be taxed with other 


costs and included in the execution, 552 
Commissioner to pay into court all 
the moneys collected or received 
on such sales, 552 
Court thereupon to make an order 
allowing him a commission of not 
exceeding ten per cent., and other 
reasonable expenses, etc. : 552 
The balance to be directed to be 
paid into the state treasury for 
the benefit of the school fund, 552 
Prosecuting attorney must appear 
and attend to the interest of the 
state in all such proceedings, 552 


Court may authorize guardian mak- 
ing sale, to convey the lands to 
the ‘purchaser with covenants of 
special warranty, 498 

Or may require sale to be reported 
for confirmation, etc., and direct 
conveyance by guardian or a com- 
missioner, 498 

Effect of such conveyance, 498 

Certain sales and conveyances here- 
tofore made, etc., legalized, 

Sale of lands for the benefit of the school fund. 

Duties of assessor as to reporting 
lands liable to such sale, etc., to re- 


ie) 
@ 
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corder, 550, 551 Before entering upon the duties of 
Duties of recorder on receiving such his office, the commissioner must 

report, 551 qualify and give bond, ete., 552 
His compensation in such case, 551 Condition and penalty of such bond, 552 


What lands are to be sold for the 
benefit of the school fund, 36, 551 
Auditor to certify to the recorder a 
list of such lands, when, 551 
Circuit court to appoint for each 
county a commissioner of school 
lands, 55i 


When purchaser of land entitled to 
a deed therefor; such deed, by 
whom to be made, etc., 558 
Lands in possession of the actual oc- 
cupants for the period of ten years 
or more, not to be sold if such oc- 
cupant has paid the proper taxes 


What such commissioner must as- thereon, ; 553 
certain and report to the court, 551 When state’s title vests in such oc- 
Commissioner may employ a survey- cupant, 553 


Court may cause survey to be made, 


or, etc., 
and plat and certificate thereof to 


Duty of court, upon the return of 


an 
pi 


such commissioner, to order sale be recorded, ete., ~ 853 
of lands, etc., 551 Of offices. 
Such sale to be made at court house By persons holding or expecting to 
on a court day, 551 hold, disables both seller and buy- -t 
Notice of such sale must be posted er from holding such office, 71 
and published, where, how and SAMPLE MERCHANTS, 
for what time, 551, 552 | Not to sell goods by sample without 
Court may direct surveys of land to i a license, 203 
be made whenever deemed neces- | Penalty for violation, 203 
gary, etc., . 552, 553 | Tax to be paid by, 212 
Expenses of survey to be reported to License to be issued by auditor ; ex- 
court and paid out of proceeds of tends to the whole state, 212 
sale, 552 | SAVINGS BANKS. 
But the state in no case to be liable How incorporated, 405, 406, 407 
for the expenses of such surveys SCALES AND WEIGHTS. 
beyond the procęeds of sale, 502 Keepers of scales for weighing live 
And surveys not td be executed un- stock, etc., to keep on hand a 
less surveyor consent to receive sealed weight of not less than fifty 
his pay from the proceeds of the pounds, for the purpose of testing 


lands, 552 scales; penalty for failure, 


956 


SCHOOL BOOKS. 
What to be used in schools, 307, 308 
School officers and teachers not to 


act as agents for sale of, etc., 307 
SCHOOL COMMISSIONERS. 
Their election, term of office, etc., 289 
‘Vacancy in office of, how filled, 289 
To bea corporation, CC. 290 
Powers and duties of, ete. 3 290 to 805 
SCHOOL FUND. 
Annual levy for, and provisions in 
relation to, 303, 304, 305 


State school "fund, invested, 36, 87, 308 
_- Distributable school fund, 37, 809 


SCHOOL QUOTAS. 

Not to be drawn by township or in- 
dependent school district till an- 
nual levy for support of schools 
has been laid, 303 

Duties of auditors and general super- 
intendent and county superintend- 
ent of schools as to, 


SCHOOL TAX.. 
When to be levied and how collect- 
ed, etc., . 808, 804, 305, 745 
To be collected hereafter by sheriff, 745 
Office of township treasurer abol- 
ished, etc., 745 


SCHOOL TEACHERS. 
To be appointed, and their salaries 
fixed by trustees; dismissal of, etc., 292 
Their examination, certificates, etc., 
, 298, 299 
Their oaths, 299, 789 
Section 82 of chapter 45 amended, 789 
Register, and general duties of, 299, 300 
Not to act as agent, etc., of booksel- 
ler, etc., 307 
-- Ofhigh schools, how appointed, etc., 297 


SCHOOL TRUSTEES. . 
When and how appointed; qualifi- 


309 


cation of, 291, 292 
Their powers and duties, 292 to 295 
Reports to be made by, 295, 296 


Transfer of scholars from one district 
to angther by, when and how 


made, etc 292, 750, 751 
Section 14 of chapter 45 amended, 
750, 751 
SCHOOL YEAR. 5 
When to commence; 296 
SCHOOLS, FREE. 
Provisions in relation to, 289 to 312 


(For full and complete details see ti- 
tle “Education.”’) 


INDEX. 
SCHOOLS, GENERAL SUPERINTEND- 
ENT OF 


Election of, provided for by consti- 


tution, 37 
His bond to be approved by the 
governor; penalty of, 80 
When and how elected, and for 
what term, 309, 310 
His salary, and how paid, 83, 310 
To keep his office at the seat of gov- 
ernment, 3 
His general powers and duties, 
299, 810, 811 
To be a member of board of regents 
of state normai school, his duties, 
etc., as such, 315, 316 
SCIENCE AND THE ARTS. 
Power of congress to promote, 9 
SCIRE FACIAS. 


When writ of, may be sued out by 
administrator de bonds non, > 

Limitation of, on recognizance, 548; 549 

Saving in favor of persons under dis- 
ability, 549 

How writ of, may be served, 595, 596 

For and against whom it may be 
sued out in a pending case, etc., 

May be issued in vacation by clerk, 
and order entered at rales for 
case to proceed, etc., 

Suit not to proceed against a defend- 
ant whose powers cease, etc., un- 
less order therefor be entered at 
first term after writ of scire facias 
is served, etc., 

Within what time scire facias must 
be applied for, 611, 612 

Judgment ; when to be entered for 
such further sums as may be found 
due upon scire facias, ete., 

By whom and bow often snch scire 
facias may be sued out, 

Limitation of scire facias on judg- 
ments, 667 

SCROLLS. 
Same tax on, as seals, in certain cas- 


611 


611 


611 


123 
When scroll may be affixed by way 
of seal, 
SEALS. 
Tax on, to whom and by whom paid, 213 
Tax same, though scroll used, 
When no tax to be charged on seal, 313 
SEALER OF WEIGHTS AND MEAS- 
To be appointed by supervisors, 426 
His powers, duties and compensa- 
26, 427 


SCHOOLS, COUNTY SUPERINTEND- SEARCHES AND SEIZURES. 


His ection term of office and qual- 
ifications, 305 
His compensation, account for, how - 
verified, etc., 05, 806 
How audited and paid; his bond, 
etc., 306 
His duties as to examination of 
teachers, etc., 298, 299 
His general duties, 306, 307, 309 


Security against unreasonable, etc., 15 
SEARCH WARRANTS. 
Not to be issued but upon probable 
- cause, Supported by oath or affirm- 
ation, etc., 15, 21, 707 
For what searches, etc., it may be 
707 


issued, 

How warrant to be directed, and 
what to command, 707 

May be executed in day or night, 707 


INDEX. 


SEARCH WARRANTS—Continued. 
If property is seized under, to be 
safely kept, etc., 


SEAT OF GOVERNMENT. 
-- To be at Wheeling till Permanently 
located elsewhere,* 
When legislature may be convened 
elsewhere than at seat of govern- 


Od 


ment, 27 
SECONDS. 
In a duel, how punished, 680 


~ SECRETARY OF BOARD OF PUBLIC 


WORKS. 
Secretary of the state to act as, 


SECRETARY OF THE STATE. 

To be elected at same time’ and for 
same term as governor, a 44 

His salary, 9, 83 

To prepare and furnish to boards of 
registration suitable books.for the— 
registration of voters, 

When to perform duties of clerk of 
house of delegates or senate, in 
regard to election returns, 

Returns of election of governor to 
be sent to him, 

When he must deliver them to 
speaker of house of delegates, 

Returns of election of other state 
officers to be made to him, his 
duty thereon, 1, 62 

His official bond, to be approved by i 
the governor, a 

Penalty of, and where filed, 

Clerk hire, what he may expend for, 83 | 

Distribution of acts by, 89, 90 

Return of warrant of governor for 


418 


51 


61 
61 
61 


arrest of fugitive tobe madeto, 99 
His oaths of office, 76, 77, 100 
His duties in general, 100 
To have charge of state library, 100 
Rules for his government in relation 

thereto, 100, 101 
May appoint a librarian, 101 
Salary of librarian, 101 


Payable out of civil contingent fund, 101 

Penalty for- unlawful removal of 
book or paper from library, or | 
failing to return same on demand, 101 

To contract for printing and’ binding 
West Virginia reports, 


Binding, style of, 101 

To secure copyright of, 101 

To deliver one copy of, to judges, re- 
porter and attorney general, 

To determine, with advice and con- 
sent of governor, the price at 
which reports to be sold, 101 

His duties in relation to the sale 
thereof, 

May sell session acts, 104 

May administer oaths, 101 


His fees. 
For making out and transmitting 
commissions of notaries and com- 


missioners, 388 


*Located a t Charleston “In. the Conty. of Kanawha. ~ 


See acts of 1869, pages 41, 42, 


957 


SECRETARY OF THE STATE—Cont’d. 
In completing grants for lands, etc., 452 
When not to charge fees in such 

cases, 452, 453 
Tn other cases, 647 


His duties, ete., in particular cases. 
To forward to commissioners ap- 
pointed out of the state certain 


sections of chapter 51 of code, 388 

In:relation to certificates, etc., of cor- 
porations under chapter fifty-four 
of code, 407 

To issue grants for lands, etc., 451 

To act as secretary of board of pub- 
lic works, 413 

To bea member of “the board of the 
school fund,” aii 

To.be one of the regents of the state 
normal school, 315 

SECRETING A CHILD. ; 
-J.~ Punishinent therefor, 679 
SECURITIES. 

Of the United States; congress to 
provide for the ptnishment of 
counterfeiting them, 

Included in the word “investments” 
for the purpose of taxation, 163 

How rated for taxation, 164 


What may be deducted in listing 


them for taxation, 164 
Dispute as to valuation, how deter- 
mined, 164 
To be entered on personal propel 
book, 


For money belonging to county. 
Sheriff to have custody and care of, 242 
And to attend to the collection 

thereof, 

SECURITY FOR COSTS. 


In justices court. 
When justice may require plaintiff 
to give, BET 
And may dismiss suit if crder not | 
complied with, 
How such security may be given, 3847 
Judgment on undertaking for costs, 347 


In circuit court. 

Must be given by non-resident plain- 
tif, if required, before he can 
prosecute his suit, 

Undertaking for costs in such case, 

Judgment on such undertaking, 

Section not applicable to persons al- 
lowed to sue in forma pauperis, 

When and how surety in such un- 
dertaking may have counter- 
security, 

Prosecutor. 

Court may require him to givé secu- 
rity for costs, 

And may, dismiss prosecution if 


243 


662 
662 
662 


662 


662 


718 


security is not given, 718 
Judgment for costs, when to be given 
against him, 
SEDITIOUS SPEECHES AND 
WRITINGS. 
Constitutional provision as to, 21 
Punishment for, 677 
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SEDUCTION. 
Action for, may be maintained with- 
out any allegation or proof of loss 


of service, etc., 545 
SEIZURES. 
Unreasonable, people secured 
against, 15 


SENATE, STATE. 

Has the sole power to try impeach- 
ments, 28 

Of how many members composed, 

Terms and classification of senators, 

Senatorial districts, how formed, 
etc., 24, 2 

President of, how chosen, 

To appoint its own officers, and de- 
termine its own rules of proceed- - 
ing, 

Compensation of senators, 

Militia officers above the rank of 
colonel, to be appointed by the 
governor, by and with the advice 
and consent of the senate, 2 

Officers of, their duties, etc., 85, 86, 8 


SENATE OF THE UNITED STATES. 

Of whom composed and how cho- 
sen, 

How members of, classified; their 
terms of office, etc., 

Vacancies in, how filled, 

Who eligible as senator, 

Vice president, to be president of, 
etc., 

To choose their own officers, and. 
also a president pro tem, etc., 

To have the sole power to try im- 
peachments, etc., 

Power of congress as to election of, 

Compensation of, 


SENTENCE. 
Of death, to be pronounced, when, 
677, 678, 681, 720 | 
Fee for executing sentence of, 661 
Punishment on second and third 


CO SO 


© 
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Rewer mæ Se œ 


sentence for felony, 701 | 
Also on second sentence for petit ! 
larceny, 701, 702 ` 


Provision in case of two or more 
convictions before sentence pro- ! 
nounced, | 

When sentence for petit larceny may 
be pronounced,iu prosecution, ete.. <i 
for grand larceny, etc., 720 | 

Execution of sentence, postponement 
of, to give time to apply for writ 
of error, 

Sentence of death not to be executed 
in less than thirty days after sen- 
tence pronounced; exception, 722 | 

Duty of clerk of court, and sheriff, 


etc., in such case, 22 | 
When sentence to be executed in i 
private, 799 7 


Who to be present at execution Ea 
sentence, ete., 

Officer executing sentence of death, - 
to certify fact to clerk of circuit 
court, etc., 


l 
t 
i 


722 | 


INDEX. 


SENTENCE—Continued. 


Confinement in penitentiary, execu- 
tion’ of sentence to, 722, 7283 
Confinement in jail, execution of 


sentence to, etc., 723 
Convicts in penitentiary. 
_, Proceedings against, received there- 
in, who have been before senten- 
ced to alike punishment, 783, 734 
Sentence of death, when to be pro- 
nounced on, ¥ 788 
By justice. 
Of imprisonment, when it may be 
imposed, 383 
Appeals in such cases, 384, 385 


SEPARATE PROPERTY OF MARRIED 
WOMEN. 

Property heretofore conveyed as 
such to remain so, etc., 

Property of female hereafter marry- 
ing, owned by her at the time of 
marriage, to remain her sole and 
separate property, etc., 447, 448 

Property acquired by married wo- 
man, by inheritance, gift, grant, 
devise or bequest, from any per- 
son other than her husband, to be 
and remain her sole and separate 
property, etc., 

Such property not subject to the con- 
trol of the husband, nor liable for 
his debts, 447, 448 

But she cannot sell and convey real ~ 
estate without the consent of her 
husband, etc., 

How real estate held by trustee may 
be conveyed to wife, etc.; certifi- 
cate of judge, 

When and how she may insure the 
life of her husband for her sole and 
separate use, etc., 

How amount of insurance may be 
made payable in case of death of 


447 


448 


448 


wife, etc., 449 
Separate estate of wife liable for her 
debts, 449 


Proceedings to subject it thereto. . 
(See notes at bottom of pages, etc.,) 
: 448, 449 

How she may sue and be sued in res- 
pect to, < 449 

When stock, property, profits, as 
well as her own earnings in any 
trade or business are her separate 
property, etc., 449, 450 


694 
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SEPULTURE. 


Punishment for violation of, 


a SERGEANT AT ARMS. 


Election of, term of office, 
His daties in arresting absent mem- 


bers, 86, 87 
His general duties, 88 
His pay, 84 
SERGEANT-MAJOR. 
One, to beon staff of colonel, 118 
To be appointéd by colonel, 118 
- By what laws to be governed, in dis- 
. charge of their duties, 122 
Fines on, for neglect of duty, 140 


INDEX. 959 
SERGEANTS. SETTLEMENT—Continued. 
How many for each company of Provision where he has immigrated 
militia, et from another state, 318 
Fines on, for neglect of duty, SHEEP. 


. Of towns and villages. 

To be appointed by council; his ten- . 
ure of office, 327 
; To be ex-officio treasurer ot corpora- 
_4&. tion, - 827 

-2 Their duty in the gpllection of taxés, 

381, 332 
To give bond with good security, i 


to pay money, 332 
Remedy against them for failure, 332 
Justices execution may be deliv- 


ete., 
His compensation; on what orders | 
i 
ered to him; where he may exe- | 


cute it, 364 
SESSIONS ACTS. 
Distribution of, 89, 90 


Printed copies of, to be received as 
evidence, 90,615 
Sale of, by secretary of the state, 101 
To be printed by public printer; 
how many copies, 103 
` SET-OFF: : 
To be allowed by assignee of claim, | 
when, 538 | 
May be proved and allowed if prop- : 
erly described in plea, or in an ac- 


count filed therewith, 609 
When to be allowed of claim due to 
part of defendants only, -7 609 


When plaintif may file and proye 
counter set-off, etc., 609 | 
True state of indebtedness to be as- | 
certained, and judgment rendered 
accordingly, 609 
Special plea of, under the statute, 609 
In what cases such plea may be | 
filed, and what to state, 609 
Must be sworn to, 609 
Party not affected by failure to ten- 
der it, or by its rejection by the 


court, , 609 
Effect of finding of issue of fact 
thereon, 609 
Replication to such. plea, and pro- 
ceedings thereon, 609 
Such plea not allowed as to volun- 
tary obligations, 609 
Plea of set-off as to part of demand; 
,judgment for balance, 610 


Defendant filing such plea or ac- 
count deemed to have brought an 
action against plaintiff, etc., 610 

In justices court. 

Provisions in relation to, 

SETTING FIRE. 

To anything whereby dwelling house 

or other building is burnt; how 


350, 351 


punished, 681 
To woods, etc., how punished, 682 
SETTLEMENT. 


How long person must reside in a 
county before he is deemed to 
have a legal settlement therein, | 
under poor laws, 818 | 


Protection of, from dogs, 240, 241 
Board of supervisors may require 
license to keep dogs, 


Fee therefor to be fixed, 240 
Who deemed owner of dog, 240 
Duty of assessor to list dogs, etc., 240 
Lists, what to contain, 240 


Penalty for concealing dog, and how 
recovered, 240, 241 

Person called on by assessor to dis- 

lose number of dogs, etc., on 


h, — , 241 
Duty of clerk of board of supervis- 
ors on return of list, 241 
Copy of list to be delivered to sher- 
iff, etc., 241 
Sheriff's receipt for tax a sufficient 
license, 241 
Fees, how accounted for, 241 
Sheriff’s return; when to be made 
and what to contain, RAL 
Penalty for keeping dog without 
paying license fee, 241 
How recovered, etc., 241 
Such fees and penalties, to what 
purpose appropriated, 241 
Penalty on persou permitting vicious 
dog to run at large, ete., 
SHERIFFS. 
His election and term of office, etc., 
30, 44, 71 
Contested election of; proceedings 
in, etc., ; 59, 60, 67 
Vacancy in office of, how and for 
what time filled, 64 
Where to reside, 71 
How and for what causes removed 
from office, 72 
Deputies of, how appointed, ‘and 
their powers and duties, 73 


How deputies removed from office, 78 
Powers of deputies after death of 


principal, 3 
May be removed by personal repre- 

sentative, 73 
Official oaths of sheriff, 76, 77 
By whom administered, 77 


Penalty for acting without taking 
oaths, 

His bond, by whom taken and ap- 
proved, 

Penalty thereof, 

In case of appointment to fill vacan- 
cy, bond may be dispensed with 
or penalty reduced, 64, 81 

Condition of bond, 79 

Bond to be filed and recorded by 
clerk of circuit court, 

Duties of sheriff in collection of mili- 
tia fines, 142, 148, 144 

His compensation therefor, 148 

Remedy against him for failing to 
pay, etc., 144 

To collect assessor’s tickets for fees, 177 
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_ SHERIFFS—Continued. 
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~ 


To collect taxes in counties: and 
townships, 179,745 
‘When to commence such collection, 479 
What notices to be posted by him ; 
~ number of, 179 
Where and for what time to be post- 
ed, and when, 179, 180 
What deduction to be made in case 
. taxes paid on or before last day 
named, 
To be deducted from his commis- 


sions, 180 
When, "and in what cases he may 
make distress, 180 


May distrain property of tenant in 
possession, etc., 

Right to distrain not affected by sale, 
mortgage or deed of trust, when, 180 

No distress to be made after two 
years, except for delinquent taxes 
sent out by auditor, 

Former sheriff may distrain after ex- 
piration of ‘his term; for what 
time, 180 

Deputy not to qualify for, after prin- 
cipal’s term expires, 


180 


-May collect taxes out of money or 


property in the hands of another, 181 
Proceedings in such cases, 181 
Person so paying entitled to credit, 

etc., 

When and how lien acquired in such 

case, 181 
Tenant, etc., paying taxes, to have 


credit, when, 181 
. Payment by purchaser in possession, 
etc., 
Not to be recovered without con- 
tract, etc., 
Tax paid by fiduciary, how re- 
funded, 181 
- To deliver receipt for taxes paid, 181 
Receipt, what to specify, and how 
signed, 181, 182 
To return list of uncollected taxes; 
when, 182, 183 


Form of lists, and ratification of, 182, 188 
Copies of lists, when and where 


posted, 188 
When lists to be presented to super- 

visors, 183 
Duty of board thereon, E 183 
To whom lists to be certified, 183 
Duty of assessor on receiving list, 188 
Originals, where to be kept, 1838 
After lists certified, sheriff, ete., not 

to receive taxes, except, etc., 183 
Copy of list for auditor to be deliv- 

ered to sheriff, 184 


When sheriff entitled to a credit for ` 
taxes mentioned in list, 184 

Delinquent list of personal estate 
may be placed by auditor in the 

hands of sheriff, ete., for collection, 184 

‘Such list may also be placed in the 
hands of a constable for collection, 184 

Powers, duties and compensation of 
constable in such cases, 


INDEX. 


SHERIF FS—Continued. 


Penalty on officer for false return of « 
delinquents, 184 

When taxes to be paid into the 
treasury, 184, 185 

Proceedings against sheriff for fail- 


ing to pay, 185 
Sheriff chargeable with interest, 
when, - 185 


Compensatign of sherif. 


. Commissions of sheriff for collection 


of taxes, in case of prompt pay- 
ment, 185 
Commissions in other cases, 185, 210, 211 
Exceptions as to sheriffs in office 
when code took effect, 747 
Sheriff's remedy where he pays 
taxes before the collection thereof, 185 


Sales of lands for taxes, 


Duties of sheriff in relation to, 186 to 190 
(See title “Delinquent and forfeited 
lands.”’) 
When he must purchase lands for 
the state, 197 
Duties and proceedings i in such cases, 197 


- His commissions on sales of delin- 


quent lands, 200 
License tan. 

Sheriff to receipt for, 205 

Effect of receipt as a license, 205 


List of licenses, when to be delivered 
to sheriff, 

Duty of sheriff in the collection of 
license tax, 209 


When he may distrain for, 209 
When he may return such taxes de- 
linquent, 209 


When license taxes to be paid into 
the treasury, 210 
T oceedings against officer failing to 


pay, 
What judgment to be rendered 
against him, and how, 
How and when judgment may be 
opened or defence made, 
Right to proceed against sureties of 
officer not affected, ete., - 
When sheriff to pay interest, etc., 210 
His commissions on license tax, 210 
What taxes to be paid him by coun- 
ty officers, and when, 218, 214 
His duties in relation to the recovery 
of claims due the state, 219 to 221 
(See title “Recovery ot claims due 
the state.”’) 
His duties in regard to the collection 
of fines, R20, 226 
(See title “Recovery ‘of fines.’’) 
Order for county levy, when to ae 
delivered to him, 
To be ec-officio county treasurer, 242, 243 
Who to be county treasurer if there 
be no sheriff, 
Settlement of, with board of super- 
visors, when and how to be made, 243 
Duties of such board in relation 
thereto, 248, 244 


210 


243 


INDEX. 


SHERIFF S—Continued. 

Remedy against sheriff and his sure- 
ties for failing, improperly, to pay 
orders on him, 2 

His annual allowance by board of 


45 


supervisors, 248, 744, 745 
His duties in collection of county 
levies, 249 


Service of process. 


Service of process where sheriff in- 
3 competent to act, 
Same in cases where it is unfit for 
him to act, 250, 251 
Powers of officers, etc., in such cases, 251 
Where process may be executed, 261 
When and how he may command 
the power of the county, 251 
Punishment for refusal to obey or- 
ders of sheriff, 251 


Egecution of process. 


Duty of officer to whom process de- 
livered for execution, 

His return, when and where made, 
and what to contain, etc., 

Return of deputy, how made, 252 

Bonds, and account of sales to be re- 
turned with process, 252 

Service of process in certain cases 
not otherwise provided for, 252, on 


Return of, to whom made, 
Return of sales, when to be made, 252 
Penalty on officer for failure to re- 
turn, : 252 
Also for false return, 252 
When further penalties may be im- 
posed and for how long, 252 
Process sent by mail, when prima 
facie evidence of its receipt, 252, 253 
Such presumption, how rebutted, 253 
Return of process by mail, when and 
how made, 253 
What receipt evidence of such re- 
turn, ` 


Void bonds. a 
What bonds taken by officers void, 253 
Privilege from arrest. 


Who are privileged from arrest, 
For what time privilege extends, 
Process not to be executed by sher- 
iff, etc., on Sunday ; exception, 
To receive county orders in payment 
of taxes, levies, militia fines and 
officer’s fees, when, 208 
Penalty on officer discounting such 
order, 53, 254 
Receipt for aa must be de- 
livered by sheriff to person payin 
same, 7 s 181.189, 254 
Contents ofsuch receipt, 181, 182, 254 
Penalty for failure, 254 
Of distraining, or levying and selling. 
Growing crops not liable to distress 
or levy; exception as to indian 
corn, f 
Not to make unreasonable distress 
or levy,~ 


258 
2538 


208 


254 
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| SHERIF FS—Continued. 
Must provide sustenance for live 
stock levied on, 
Property levied on not to be remo- 
ved from county, etc., 
Sale of property under execution, 


254 


etc., 
Notice thereof, how given, 254 
Notice in case of sale of horses, 
mules and work oxen, 
When and where to be sold, 


Adjournment of sale, when, 
Property exempt froth distress or levy. 
What property exempt from execu- 
tion, etc., 254, 255 
Exemptions only in actions arising 
out of contract, 
Proceedings necessary to secure ex- 
emption, ; i 255 
Appraisers,when and how appointed, 255 


it 


254 
254 


-— When wife may claim exemption, 255 
Duties of appraisers ; their compen- 
sation and how paid, 255 
. Claim of, may be made by widow 
or minor children, 255, 256 
Proceedings thereon, 256 
No exemption in certain cases, 256 


Appraisement, when and by whom 
_- may be set aside, 
Motions against officers and their 
- deputies for failing to pay money 
tee and for other neglect of 
uty, 
What judgment to be rendered in 


such cases, 256 

Remedy of principal against deputy 
and his sureties, 256, 257 

Remedy of defendant in judgment 
against deputy and his sureties 
for default of deputy, 

Motion, where to be made, 257 

Sheriff to be jailor, 257 

How prisoner to be kept and provi- 
ded for in jail, 

Jails, how to be kept, 257 

Such prisoners, how provided for, 257 

Ardent spirits not allowed in jails; 
exception, 

Annual inspection of jails, 257 

Oath and duties of inspectors, 257, 258 

Their report; when it may be recom- 
mitted, 

Proceedings against jailor and su- 
pervisors for -neglect of duty, 
shown by report, 

What fines may be imposed, 258 


Jailor must attend the sessions of 
the court, etc., 258 

Whom he is to receive into his jail, 258 

What jailor attends supreme court 


of appeals, 258 
Jailor must receive United States 
prisoners, 
His fees for, by whom paid, 258 
When and how jail of another coun- 
ty may be adopted, etc., 258, 259 


When and by whom prisoners may 
be sent to jail of another county, 
before such adoption, 


962 INDEX. 
SHERIF FS—Continued. SHERIF FS—Continued. 
Duty of keeper of jail so adopted, 259 Sentence of death, 
How jailor to be paid for keeping To be executed by sheriff, 722 
prisoners confined under ciyil pro- SHOOTING. 
cess, etc., 259 Within the enclosed bounds of an- 
How prisoners turned over by jailor other, forfeiture for, etc., 432 
to his successor, 59, 260 With intent to kill, etc., punishment 
Justices execution. for, 678 
When it may be delivered to sheriff, In committing or attempting to com- * 
etc., G mit felony, punishment ‘for, 678 


Fines collected by justices. 


To be paid by-them to sheriff,\when, as 
Penalty onjustice for failure, - 
7 Account thereof to be kept by cae? 

iff, how, 38 

Statement thereof to be rendered to 
auditor by sheriff, under oath, and 
proceeds paid into treasury, when, 384 

Penalty on sheriff for failure, 8 

List of fines collected to be certified 


by justice to sheriff, when, 884 
What to be stated in list, 884 
Attachments, 
Duty of sheriff in serving and re- 
turning, 555, 556 
Indemnifying bond. 
When sheriff, etc., may require such _ 
bond, ete., 
Effect, if bond not given, etc., 368 
His fees: 
In civil cases, 658, 654 
In criminal cases, 661, 724 
Collection, etc., of fee bills. 
Duty of sheriff, etc., as to, 6 
When to account for, etc., 656 
Remedy against him for failure, 656 
Writ of fieri facias. ' 
What sheriff, etc., may levy on under, . 
668, 669 | 
Gold or silver coin levied on, how 
disposed of, 
Bank. notes levied on, how disposed 
of, 669 


To endorse on writ the day and time 


of day he receives it, 669 
Penalty for failure, 669 
First one delivered, to be first satis- 

fied, etc., 669 
Return of, 669 


Re-sale of property sold under, ete., 669 
Venditiont exponas. 
Duty of sheriff, etc., under, 669, 670 
Money received under execution, etc. 
Surplus of, to be paid to debtor, etc., 670 | 
Sheriff, etc., not to go out of his | 
670 


t 
i 


county to pay money, 

Not liable to have judgment ren- 
dered against him, etc., for money 
due to person out of the county, 
until demand made, etc., 


Undertaking on lecy of erento: 


May be taken by sheriff, etc., 675 
Form of, 675 
Value of property to be stated in, 675 
Duties of sheriff, etc., in regard en 5, 676 


Shooting at another in a street ofa . 
town or village or piace of public 
resort, how punished, 

On the sabbath day, how pnnished, 695 

Who not liable to pimi enti in 


such case, 695 
SHORES. 
Of the Ohio and other rivers, juris- 
diction of this state over, 20, 41 
SHOWS. 
Not to exhibit without a license, 203 
Penalty for violation. 208 
Tax to be paid, D 212, 218 
SHRUBBERY. 
Injury or destruction of, how pun- 
ished, 685 
SIGN BOARDS. 


To be put up at forks of road, etc., 267 
Penalty for injury to, t4 ; 278 
SIMILITER. 
When plaintif may pA as if 


, there were a similiter, etc:, 608 

Judgment not to be reversed for 
want of, 

SIMPLE LARCENY. 

When deemed grand larceny; how 
punished, 683 

When deemed petit larceny; how 
punished, 683 


Of notes, checks and other writings, 683 
Value of, how determined, 683 


SINKING FUND. 
May be established for payment of 


public debt, etc., 
SINGULAR NUMBER. 
Words importing, how applied, 


SLANDER. 
What words are deemed actionable, 545 
No demurrer to preclude a jury 


92 


from passing thereon, 545 

In action of, defendant may justify, 
and prove the truth of the words 
spoken, 625 

What may be proved in mitigation 
of damages in action of, 

SOLDIERS. 

Not to be quartered in house, in 
time of peace, without the con- 
sent of the owner, 15 

Nor in time of war, but in the man- 
ner prescribed by law, 15 

Wills of, for disposition of personal 

~ estate, etc., 480 


OF TEMPERAN CE 


ONS : 
Orders of, how incorporated, etc., 


405, 406, 407, 412 


INDEX. 


SPEAKER OF HOUSE OF DELEGATES. 
How chosen, 27 
His pay and mileage, 

When to discharge the duties of gov- 
ernor, 29, 


SPECIAL TERMS. 
Of circuit court, when and how ap- 


28 
63 


pointed, 578, 574 
Provisions in relation to, 574 
SPECIFIC PROPERTY. 
Recovery of, by-action of detinue, 


43, 544 
Where judgment for, is affirmed on 
appeal, or injunction to such judg- 
ment is dissolved, a:jury may be 
impaneled to assess damages, etc., 643 


i 
t 
i 
t 


Execution on judgment for, 544, 668 
SPEECH. a 
_ Freedom of, secured, 15, 21 
SPIRITUOUS LIQUORS. 


Not to be sold either at wholesale or 
retail, without license, 


Penalty for violation, 208 

y Druggists. l 

May sell without license, for what 
purposes, etc., 2083 


Sale by, if preved, deemed unlawful 
until the contrary be proved, 203, 204 
p License for sale of. 


How obtained, 204, 205 


Certificate of character required; 205 
Bond required, condition of, 205 
Penalty for violation of, etc., 205, 206 
F Revocation of license, 206 
Place to which license confined, as- 
_ signment of license, 206, 207 
’ Tax to be paid for license, 211, 212 
STABBING. 
With intent to maim, disfigure, dis- | 
e able or kill, how punished, 678 
In committing or attempting to | 
commit a felony, how punished, 678 , 
STABLE. | 
Burning, punished, 682 | 
STACKS OF- GRAIN, ETC. 
Burning, how punished, 682 
STAFF OFFICERS. 
Of divisions, brigades and regi- | 
ments, 117, 118 
How appointed, 118 
By what laws governed in the dis- 
charge of their duties, 122 
Fines on, for delinquencies, 189, 140 | 


STANDARDS. 


1 
Of-weights and measures, power of š | 
| 


congress to fix, 
Received by this state, provisions in 
relation to, etc., 425, 426, 427 
Standard weights, _ 428 
STARVING. 
-Murder by, is murder of the first 
degree, 678 
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STATE LIBRARY. i 
To bein charge of secrétary ofstate, 10G 
Rules for his government in relation 


thereto, 100, 101 
Librarian may be appointed, 101 
His ‘salary, and how paid, 101 


Penalty for unlawful removal of 
book or paper from library, or re- 
fusal to return same on demand, 


STATES. 

Restrictions on the powers of the 
states, by the constitution of the 
United States, and amendments 
thereto, 

Full faith and credit to be given by 
each state, to the public acts, re- 
cords, and judicial proceedings of 
‘the others, 

Privileges of citizens of the several 
states, 

Surrender of fugitives from justice, 
or labor, to be surrendered by ex- 
ecutive authority of, 

Admission of new states into the 
union, 

Congress to guarantee to each state 
a republican form of government, 


STATE ROADS AND BRIDGES. 

Surrendered to the counties in which 
they are; exceptions, 

Cumberland road, and all other 
works of internal improvement 
owned by the state, to be under 
the control of the board of public 
works, 

Powers0f said board in relation 
thereto, 

Tolls on, etc., 


STATUTES. 
Of this state, how and to whom dis- 
tributed, 89, 90 
Printed copies of, and of the general 
assembly of Virginia, and of the 
re-organized government of Vir- 
ginia, to be received as evidence, 90 
Of other states, and of United States, 
how ascertained and considered, 90, 91 
Ancient, of England, effect of, 91 
‘Of Virginia, passed after April 16, 
1861, at Richmond, void, 
When to take effect, 91 
Construction of, rules for the, 91 to 94 
Effect of repeal or expiration of, as 
to crimes previously committed, 91 
Effect of repeal of a repealing act, 91 
Affirmation equivalent (to an oath, 92 
Included in the word “oath,” etc., 92 
Computation of time im-which an 
act is to be done, 92 
This rule not to affect ‘bills of ex- 
change or negotiable notes, 92 
Sunday, no day in law, 92 
92 
92 
92 


101 


3 


13 
13 


13 
13 


18 


238 


413: 


414 


Meaning of words “month” and 
“year,” f 

Seal, when scroll may be used as, 

What acts may be done by agent 
or deputy, 
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STATUTES—Continued. 
Specific rules for construction of, 
i 92, 93, 94 
Constitutionality of, by what courts 
to be decided, 
Decision binding on all inferior tri- 
bunals, 94 
STEALING. 
Of bank notes, checks, or other wri- 
tings, or books of accounts, etc., 
-larceny, 
Value of such writings, etc., how as- 
certained, 683 
Of things which savor of the realty, 683 
Embezzlement by clerks, etc., when 
deemed larceny, 683, 684 
By common carrier, etc., when 
deemed larceny, 688, 684 
By state, county and township offi- 
cers of this state, of money, etc., 
received by virtue of their office, 


etc., 
STOCK BROKERS. 
Not to do business without a license, 203 
Penalty for violation, 


Tax to be paid by, 212 

May sell at auction, etc., 212 
STOCK. 

Trespass by, on lands, etc., 428, 429 


Keepers of scales for weighing live 
stock, etc., to keep a sealed weight 
of not less than fifty pounds, to 
test scales, etc., 437 


Penalty for failure, 427 
Remedy for keeping live stock, 541 
STOCKS. 
” Owned by this state, etc., may be 
sold, 
Proceeds of sale, how applied, 30 
, Joint stock companies. 
Their capital stock, 896 
Transfers of stock, 396, 397 
Subscriptions to stock, etc., 397, 398 


Security for unpaid installments of 
stock, 398 

Certificates of stock, 399 

Dividends on stock, 399, 400 

Bank stock, by whom listed for tax- 
ation, 161 

To be, entered in property book, etc., 172 

STOLEN GOODS. 

Knowingly buying.or receiving, or 

aiding in concealing, how pun- 


ished, etc., 683 


Deemed larceny, 683 
STORE ACCOUNT. 

Limitation of action on, 547 
STOREHOUSE. 

Punishment for burning, 681 
STRAW. 

Punishment for burning, 682 
SUBALTERNS. 

Fines on, for delinquencies, 140 


SUBMISSION TO ARBITRATION. 
In justice’s court, provisions in re- 
lation to, 356, 357 
In other cases, provisions in rela- 
tion to, 569 


INDEX. 


SUBORNATION OF PERJURY. 
Punishment for, 
SUBPOENA DUCES TECUM. 
Clerk to issue, when, ete, _ 624 
SUBSCRIPTIONS. 
To capital of joint stock companies, 
397, 409 
Recovery of installments thereon, 
etc., 397, 398 
SUBSCRIPTIONS BY COUNTIES. 
To works of internal improve- 
ment, when and how made, and 
provisions in relation thereto, 2389, 249 


SUBSISTENCE. 
To be furnished troops in actual ser- 
vice, etc., 137, 188 


SUBSTANCE. 
Pleading good, if it contain sufficient 


matter, of substance, 600 
SUBSTITUTES. 
May be furnished by person drafted, 
etc., 135 
Exception as to volunteer compan- 
jes, 130 


Provision in case substitute himself 
be drafted while in service, 

A number of men may furnish a sub- 
stitute, etc., 135, 186 


SUBTERRANEAN RIGHT OF WAY. 
How acquired, proceedings on ap- 
plication for, 277 
SUGGESTIONS. 
On judgment of justice. ` 
Order of justice on, 361, 741 
Liability of person against whom it 
is issued, from the time of the ser- 
vice thereof on him, 
Notice to be served on judgment 
‘debtor if found in the county, when 
and how, 741 
Section 121 ot chapter 50 amended, 741 


741 


Examination of person against 
whom order issued if he appear, 861 
Proceedings if he fail to appear, 361 


If another day for his appearance be 
fixed, ten days notice thereof to be 
given him, 

When justice may proceed as if 
such person had admitted sufti- 
cient money to be in his hands to 
pay judgment, 

But if such person reside in another 
county he may answer in writing, 361 

Effect of such answer if sufficient, 361 

If such answer be insufficient, he 
may be examined on interrogator- 
ies in writing, etc., 361, 362 

Effect of his failure to file his answer 
to such interrogatories, within 
two weeks after he is served with 
a copy thereof, 

Judgment for money or property in 
the hands of such person, when 
to be rendered, 

Judgment to be rendered if money 
in the hands of such person be not 
due, 


361 


362 


362 


INDEX. $65. 
` §SUGGESTIONS—Continued. SUMMONS. 
Value of effects, other than money, In justice's court. 
in the eg of such person, how a Form of 843. 344 
ascertained $ ee i 
3 ’ ; In circuit court, 
i Parem PET or delivery of 369 Power of supreme kka appeals 
i x as to the form of, ete., 595 


Sale of éffects so delivered to officer, 362 

How order of justice for payment of 
money, etc., enforced, 

Appeal allowed in such case, etc., 

The word “person,” ete., includes 
corporations, 


By judgment creditor in circuit court. 

Summons may be sued out of the 
clerk’s office on, against the per- 
son mentioned in suggestion, to 
answer the same, 673, 674 

Return day of summons, 674 

Person summoned to be examined 
on oath, ` 674 

Order of court, if it appear that 
there is a liability on him, - 674 

Levy of execution in such case, 674 

Proceedings where person summon- 
ed fails to appear after twenty 
days, or if it be suggested that he 
has not fully disclosed, 674, 558 

Person summoned may before return 
day of summons deliver and pay 
to officer what he is liable for, 

Officer to give receipt and make re- 
turn, 

Judgment for costs, when not to be 
given against person so paying to 
officer, 

When costs at discretion of court, 674 


Recovery of estate on which writ of fiert facias 
a alien. 
Proceedings for, 674 
Officer not bound to bring suit for, 
unless he is indemnified, 674 
But person interested may bring suit 
at his own costs in officer’s name, 674 
Return of officer receiving money, ete. 
When and where to be made, 
His liability for failure, 

‘What he may deduct from proceeds 
in his hands, 6 
To pay balance; his liability therefor, 674 

Other executions. 
May be issued by creditor without 
impairing his lien, etc., 675 


SUFFRAGE, RIGHT OF. 


362 
362 


674 
674 


674 
674 


Under the constitution of the state, 22 
SUICIDE. 

Not to work corruption of blood, 699 
SUITS. 

Tax on, in circuit court, 218 

To be paid to clerk, 213 

To be accounted for by clerk to 


sheriff, when, 213, 214 
f In justices court. 
How commenced, 342, 348 
Limitation of, 546 to 550 
In what county to be brought, 594 
Pending when code took effect; how 
proceeded in, 


To whom directed ; return of, 595 
When to be made returnable, 595 
Alias, when to be issued, 595 


When officer to attend at clerk’s 
office to receive process; forfeiture 


for failure, 595 
Suit commenced by, 596 
How it may be served, 596 

To answer interrogatories. 
Filed by judgment creditor, 672 
` To answer suggestions. 
Filed by judgment creditor, 678, 674 


In case of peor person. 
Against his relatives for support, 820, 821 


SUNDAY. 
Punishment for laboring, shooting, 


etc., on, 94, 695 
SUPERINTENDENT OF PENITEN- 
TIARY. 


To be appointed by board of public 
works, when, and for what term, 729 
His salary, powers and duties, 729, 780 
May offer rewardy, for escaped con- 
victs, . 731, 782 
How such reward paid, 782 


SUPERINTENDENT OF WEIGHTS 


AND MEASURES. 
Clerk of secretary of the state to be, 
m 425, 426 
His duties, ete., 426 


SUPERINTENDENT OF FREE 
SCHOOLS, GENERAL. 
His election, powers and duties, 
299, 809, 310, 811 


SUPERINTENDENT OF FREE 
SCHOOLS, COUNTY. 
His election, powers, duties and com- 


`. pensation, i 305, 806, 307 
Examination of teac by; their 
certificates, , 298, 299 


Plans of school kouses to be submit- 
ted to, and approved by county 
superintendent, before built, 

To acquaint himself with “Barnard’s 


301 


School House Architecture,” etc., 301 
Report of secretary of board of ed- 
ucation to, 295, 296 
Duty of superintendent thereon, 296 
Reports of, to general superinten- 
dent, 96, 807 
SUPERSEDEAS. 


Writ of, may be allowed by circuit 
court to order of. supervisors for a 
levy, etc., 42, 247 

Fee of clerk of court for writ of, to 
a municipal court, etc., 652 

For making out bond on, etc., 652 

For taxing damages, ete., on writ of, 652 


$66 i“ INDEX. 
SUPERVISORS. SUPERVISORS—Continued. 
Board of, how constituted, 82, 231 When board may refuse, or reduce 
Election of, 82, 44 compensation of assessor, 177 
Powers and duties of, under the con- When to apportion compensation 
stitution, 82, 33, 34 among different assessors, 177 
Places of voting to be fixed by, 45 To try appeals from decisions of as- 


How such places may be changed 
or discontinued, and new places 
of voting established, 

Notice thereof, how, to whom and 
for what time given, 

Duty of supervisor in the appoint- 
ment of officers to hold election, 
etc., 45, 46 

Removal of inspector of elections by, 46 


45 


Sessors, 178 
Proceedings, powers and duties of 


board in relation thereto, 


Jurisdiction of board in correction, ete., of 
assessments, 

Board has the sole jurisdiction to 

hear, try and determine all appli- 

cations to correct assessments of 


1 


: : : : lands, ete. : 178 
Duties of, in holding elections, rie 48 Decision in such case final, etc., 178 
? > = 
ae ma to be present at counting 3 Duties of board of, under laws for the collection 
of votes, of taxes. 
His duty in relation to return of To examine and certify delinquent 
polls, T M PE 58 lists, ete., 183 
MoE ee iy cerns: 59 | Duties of board of, under license laws. 
They are judges of the election, ~- License must be authorized by, in 
qualifications and returns of their what cases, l 204 
sown members. 59 When must enter certificate of good 
And of all county and township off- character, etc., 205 
eer 59 When to require bond, etc., 205 
Result of election, when and how When board may revoke license, 206 
declared, ; -< 59 May ee transfer or assign- =i 
Proceedings in case of notice of con- ment of license, 3 
test of election of county or town- a try appena from assessment of 
ship officer, , 60 | AEDES Ny 
Result of election in such case, | -Board of, a corporation. 
when and how declared, 60 | Board of supervisors of every county 
Costs in such cases, how ascertained, | a corporation, 
by oe paid and how payment u Their corporate name, 230 
entorced, 


Their certificate of resalt of election, 
by whom signed and how disposed 


of, 60, 61, 62 
When board of, to decide election in 

case votes be equal, gte., 62 | 

Vacancies tn office. 

When board of, to fill, ete., 64 | 
Penalties on supervisor for offenses 

relating to elections, 65 | 
Board of, may remove certain coun- 

ty and township officers; proceéd- 

ings in such case, etc., 72 
Approval of official bonds by board 

of, in what cases, _ 81 
Powers of, to require new or addi- 

tional bonds, etc., 81, 82 


Duties of board of, under laws for the assess- 
ment of taxes. 
When to remove assessor on com- 
plaint of auditor; proceedings in 
such case, 158 | 
May order board for the correction | 
of land books to meet, when, 154 | 
To fix compensation of said board, 154 
And try appeals from its decisions, 154 | 

To apportion value of railroad prop- 

erty between the townships, ete., 

in their county, when, 

To fix the annual compensation of 
assessors, when, 177 | 
~~ Tefix compensation of recorder, etc., 177 | 


-n 


They Succeed to the former rights and liabili- 
ties of their county. 
Property, rights, etc., vested in, 280, 281 
Contracts of county heretofore made, 
good against supervisors, 


Who constitutes board ; quorum. 
Board of, composed of one supervi- 
sor from each township in the 


201 


county, 231 
A majority thereof constitutes a 
quorum, rol 
Concerning their meetings. 
Stated, special and adjourned meet- 
ings of, when and where held, 281 


Notice of special meeting, etc., when 
to be given, a 
Time of notice, and what it must 

state, . 
How served, 
When supervisor deemed to have 


231 


281 
231 


notice, 231 
Meeting, when to commence, 231 
New board, when to meet and or- 

ganize, _ 201 
Other stated meetings, 231 
When to lay county levy, 231, 241 
Special meeting, how called, 281; 282 


Any meeting may adjourn from time 
to time, ete., - 232 
When, only, notice of adjourned © 
meeting to be given, 232 


INDEX. 
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Notice of adjournment of special Pay of clerk. 
meeting, to whom given, 232 Annual allowance of, how fixed and 


Fine on supervisor failing to attend 
meeting, when and how imposed, 


202 


232. |' 
232 | 


etc., 

Meetings of board to be public, 

Disorderly conduct, etc., how pun- 
ished by, 

Fine to go to benefit of county, 

Such punishment a bar to suit or 
prosecution, 

Counsel to be heard by, when, 

May adopt rules, etc., for their pro- 
ceedings, 

Yeas and’ nays, when to be entered 
on journal, 


Appointment of president and clerk. 
President and clerk of board, when 


232 
"232 


282 


amet nt 


and how appointed, etc., * 282 
When may appoint pro tempor e, €c., 2832 | 
Duties of president. 


President to preside at all meetings 
of board, 

What other duties he may perform, 5 | 

May administer oaths, etc., 

What additional oavh he must take, 


39 | 
2 i 
etc., i 


Compensation of president and other supervis- 
ors. 


iie - 


Pay of supervisors, how fixed, sum 


limited, 288 | | 


Additional pay of president of board, a TE 


Number of days limited, 
Mileage, etc., 


Duties of clerk; journal. 
Clerk to attend all meetings of board, 233 | 
To keep journal and record proceed- |! 
ings, | 
De proceedings entered on jour- | 
233 | 
| 


333 | 


al, when, 

Qerrection and approval of proceeds. 
Ings, ete., 

Extracts from journal as evidence, | 
ete., 283 | 
Other duties of clerk; notices, ete. 

Books, papers, ete., to be under care 
of clerk, 

To be filed and preserved in his of- 
fice, ete., 2 

To prepare evidence, etc., for board, 
when ordered, 

To prepare and sign notices, etc., 

Other business to be transacted ' by 
him, ete., 

His duty i in publishing ang posting 
notices, etc., 288, 234 | 

His fees in such case, 

Board may direct publication in 
newspaper, etc., 

His duty in regard tô notices to be 
served personally, 

Fee of sheriff for serving such noti- 


a 


ces, 234 
When to farnish certified copies of 

ordinance, etc, = 234 
His fees therefor, 234 
Penalties for neglect of duty, ete., - 234 


121 


232 | 


"934 | - 


paid, 
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234 


Certain general powers of board; ordinances. 


Board to have general supervision 
of county affairs, etc., 

What ordinances they may enact, 

What regulations, etc., must be by 
ordinance, 

Title of ordinance, 

When and how to be recorded, 

When to be read, and how signed, 
etc., 234, 

When and how to be “published, 

Validity of, not impaired by failure 
to publish, etc., 

Ordinance, how enforced, etc., 

Copy of, as evidence, 


Board to provide suitable court- 
house and jail, and offices for re- 
corder, clerk of circuit court, and 
board of supervisors, 

Same to be kept in good repair, and 
supplied with necessary furniture, 
books, stationery, fuel and other 
necessaries, 

Offices of recorder and clerk to þe 
fire-proof, etc., 

Jail, how to be secured and con- 
structed, 

Other necessary offices and build- 
ings may be provided, ete., 

Removal of county seat. 

When board may adopt ordinance 
for, 

What such ordinance to specify and 
direct, 

Poll, when to be taken, 


234 


234 


234 
284 
234 


235 


2380 


285 


Duties of board in relation to public buildings. 


235 


235 
285 
235 
285 


235 


235 
230 


Ordinance, when and how published, 


235, 
Poll, how taken and result ascer- 
tained, 
What ballots to be used in voting 
What to be printed or written 


thereon, 230, 
What number of votes necessary to 
removal, 


Duty of board if removal carried, 

When court-house to be deemed ac- 
tually removed, etc., 

Ordinance in such case, how and to 
whom certified, printed and pub- 
lished, 


238 


235 
200 


236 


236 
236 


236 


236 


Conveyances to county; construction of. 


Conveyance of real estate to county; 
words in, how construed, etc., 

When property reverts to former 
owner, etc., 

Effect of certain conveyances, etc., 


settled. 
Commissioners to settle disputed 
boundary lines, when and how 
appointed, 
Number, powers and duties of such 
commissioners, 


236 


206 
236 


234 | Disputed boundary lines between counties, how 


236 


as 
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Surveyor to be appointed, his duties, 
etc. 236, 237 
His plats, where to be filed and re- 
corded, 236, 237 
Their effect as evidence, 207 
Duty of supervisors as to pay of 
commissioners, recorder, surveyor, 
and chain-carriers, 237 
Township lines; formation of new townships. 
Township lines, how changed, 287 
New township, how established, 337 
Two or more townships, how con- 


solidated, 287 
Poll, in either case, when and how 
taken, and result ascertained, 237 


What ballots to be used, and what 

to be written or printed thereon, 2387 
Duties of board if measure carried, .237 
Duties of surveyor in such Case, 237 
His plats to be returned to board, 237 
How disposed of by board; record 

of, etc., 237 
Such plats as evidence, 237 
Fees of recorder and surveyor, how Sar 


paid, 
When board may act, etc., without 
submitting the matter to a vote of 
the people, 237, 288 
Places of voting, authority of board 


as to, ? 


Condemnation of land for county purposes. 

When board may apply to circuit 
court for condemnation of real es- 
tate for county purposes, and 


how, 238 
Purposes specified, 238 
Roads, bridges, landings, ferries and mills. 
Powers of board in relation to, 238 
Certain roads, bridges and landings 
transferred to counties, 238 
Certain roads, ete., excepted, 238 


Board may acquire by agreement, 
etc., interest in roads, bridges and 
landings, 

Duties of board in relation to such 
roads, etc., under their control, 289 

Toll- -gates may be established, etc. -» 289 

Powers and liabilities of board in re- 
lation to roads, bridges and land- 
ings so acquired, ete., 289 


County subscriptions to works of internal im- 


provement, 
When and how counties may sub- 
scribe to works of internal im- 


provement, 289 
Publication of ordinance, 239 
Poll, how taken and result ascer- 

tained, P 289 
Ballots to be used, etc., 239 
Three-fifths of the votes cast neces- 

sary to authorize subscription, 239 
Subscription, how made and pay- 

ment provided for, 239 
Stock subscribed for, vested in su- 

pervisors, etc., 239 
Their powey and authority in rela- 

tion thereto, 289, 240 


INDEX, 
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Noxious animals and. weeds; nuisances, 
Rewards may be offered and paid by 
supervisors for destruction of nox- 
ious animals and weeds, 240 
Board may, by ordinance, provide 
` for the abatement of nuisances, 
etc., 240 


Contagious or infectious diseases, 
Power of board in relation to, etc., 240 
Diseased animals. 
-Powers and duties of board in rela- 
tion to, 240 
Protection of sheep from foes. 
Board may require owners of dogs 
to take out a license for keeping 
them; fee therefor, 240 
Who deemed owner of dog, etc., 220 
Assessor to list dogs in such case, 240 
List, when to be returned to board 
and what to contain, 240 
Penalty for concealing ‘dog, etc., and 
how recovered, 240, 241 
Person called on to disclose on oath 
number of dogs kept, etc., 241 
What notice to be published by 
clerk of board on return of list, 241 
Copy of list to be delivered to sher- 


iff, etc., 241 
Payment of fee to sheriff, 241 
His receipt therefor a sufficient li- i 

cense, etc., 241 
License fees, ‘how accounted for, 241 


Sheriffs return, when to be made, 241 
Penalty -for keeping dog without 


paying license, 241 
How recovered, 241 
License fees, forfeitures, etc., to be 

paid into county treasury, 241 
Uses to which appropriated, 241 
Surplus, how disposed of, 241 


Penalty on owners of vicious dogs 
permitting them to run at large, 


etc., 241 
Fiscal year for county purposes. 
On what day it begins, 241 


Laying county levy and superseding same. 


When board to make up estimates 

of amount necessary to be levied, 

and for what purposes, 241, 242 
Estimate, when approved, to be en- 

tered on journal, 242 
Levy to be laid to pay the same, ete. , 242 
Copies of levy, when to be made out 

and certified by clerk of board, 242 
To whom to be delivered, 242 
Duty of assessor on receiving such 


copy, 
His-compensation in such case and 


how paid, 242 
Tax bills, by whom made out, 242 
Writ of ‘supersedeas to levy, ‘when 

and how granted, 242 
Petition for such writ, 242 


Supervisors may rescind order com- 
plained of at once, 
When new: levy may. be ordered, 242 


Ur 
See 
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Money collected under order, after- 
wards rescinded, to be returned, 242 
How recovered, etc., 242 


' County treasury. 


County treasury of each county to 
be kept by sheriff, etc., 2 
What monies to be ‘paid to, and dis- 
bursed by him, 242 
To have, also, the custody of all evi- 
dences of debt, securities, etc., 242, 248 
His duties in relation thereto, 242. 248 
Who to be county treasurer in case 
there be no sheriff, 243 


Accounts to be kept by clerk of board. 


What accounts to be kept by clerk 
of board of supervisors, and how, 243 
What to be entered in books of ac- 
counts, etc., 243 


Reports of sheriff; settlement of his account. 


Reports of sheriff to board, of, re- 


ceipts, disbursements, etc., 243 
His report at the end of the year; 

what to contain, 248 
Examination of his account, 248 
What to be done if account foind 

correct, 248, 244 


Publication of financial statement. 


'-Financial statement, when and how 


published, 244 
What to contain, . 244 


Orders on county treasury. 
Not to be drawn unless authorized 
by board, ete., 244 
In what cases may be drawn with- 
out special resolution, and how, 244 


Form of orders; by whom signed ; presenta- 


tion and payment of. 
Form of order prescribed, 244 


What may be inserted therein, etc., 244 
By whom signed, and to whom to be 


delivered, 244, 245 
Payment thereof by sheriff; what 
to be deducted, 245 


“What deemed a presentation of, for 
payment, 

When, only, money to be paid out of 
county treasury, 


Interest and damages on county orders. 


Tf no funds in hands of sheriff to 
pay order when presented, what 
to be endorsed thereon, 245 
Remedy against sheriff and his sure- 
ties for failure to pay when he has 
funds, 245 


Claims against county ; how presented. 


Claims and demands against the 
county must be filed with clerk of 
board, 245 

How to be made out, etc., 245 

Clerk to present same ‘to board, 


when, 
Duty of board thereon, 245 


SUPERVISORS—Continued. 
No suit to be brought against county, except on 
claims disallowed. 

Suit not to be brought against super- 

visors, etc., except upon an order 

on county treasury, unless the 

claim has been presented to board 

cae disallowed in whole, or in 
art, 245, 246 

When’ claim deemed to have been 
duly presented, etc., 246 


Judgment against the county ; when execution 
may be tssried. 
Copy of judgment or decree against 
county has the effect of an order 
on county treasury, 246 
When and how execution may be 
issued on such judgment or decree, 246 


Enforcing payment of claims by mandamus. 
What property of county not liable 


to execution, etc., 246 
Payment of claims, etc., when and 
how enforced by mandamus, 246 
Proceedings in such case, 246 
When court may order levy to pay 
claims, etc.. 247 
What directions may be given oe 
court, 


Duty of sheriff as to such levy, 247 

His powers and liabilities in relation 
thereto, 

Appeal from judgment or order of 
court, in such proceediugs, 247 


Process, eto., against county, how served. 
Process and notices against supervi- 
sors, etc., may be served by deliv- 
ering copy to president or clerk, 
or any three members of board, 247 


Competency as witnesses or jurors. 

W hat persons are not incompetent as 
witnesses or jurors, in suits against 
supervisors, etc., 247 

Prohibition and mandamus. 

Circuit courts may issue such writs 
against supervisors, when and for 
what purpose, 247 

When writ of error or supersedeas 
may be granted in such cases, p 247 

Recovery of fines for use of county. 

Fines, etc., imposed for use of county, 

how recovered, 47, 248 


Allowances to certain county officers. 
Allowances to county officers, when 


and how made, 248, 744, 745 
How paid, 248, 745 
Amount of, specified and limited, 

48, 745 
No extra allowance after services 
~ _ rendered, 248, 745 
Salary not to be increased or dimin- 
ished during term, "248, 745 


County maps. 
Board to cause county maps to be 
made, etc., 248 
What to be delineated thereon, 248 
Maps, where filed, 248 
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SUPERVISORS—Continued. | SURGEON’S MATES. 
Poor. To be one on staff of colonel, and an 
Rights, powers and duties of boards additional one when in service, 118 
of supervisors as to support, etc., SURGEONS. 
of poor, 317 to 324 One to be on staff of colonel, 118 
~ His duties when men are to be mus- 
SUPPLEMENTAL BILL. : tered into service, 185 
oe filed in clerk’s office in va- os Of penitentiary. 
Process to be issued thereon by the How appointed ; his duties, 730 
clerk, 601 | SURRENDER, 
When to be dismissed’at the costs of Of fugitive from labor, or service, 
the plaintiff, 601 etc., 


SUPREME COURT OF APPEALS. 
General jurisdiction of, 30, 31, 575, n 


639 
9, 640 


Appeals to, how taken, 
re a on appeal; E 
ereof, etc 


Stay of proceedin gs, ” 640 
How record on appeal is made up; 
printing of, etc., 340, 641 


Duty of clerk of, upon filing record, 
ete,, to classify cases, ete; section 
8 of chapter 185 amended, 641, 740 
Undertaking; when dispensed with, 641 
Printed records, how disposed of, 641 
Court docket, 6 
Parties; how designated on appeal, ” 642 | 
Hearing and decision in appellate 
court, etc., 
Cases pending" i ‘in, when code took 
effect, ete., 


carrer COURT OF THE UNITED 


Provisions a the constitution of the 


United States, in regard to, 12,16 
SURCHARGING ACCOUNTS. NE 
Of fiduciary, etc., 513 
SURETIES. 
Relief of, in official bonds, on peti- 
i‘ tion, 82 
' Grounds of relief to be stated in pe- 
tition, 82 


Petition to be verified, and proceed- 
ings thereon, 82 
Surety may require creditor to sue, 
etc., 541, 542 
Writing in such case, and what to 
specify, 
Creditor must sue in a reasonable 
time thereafter, ~~ 


Effect of his failure to do so, etc., 542 


Remedy of surety against principal 
542 


for amount paid, etc., 

Effect of judgment against surety by 
confession or default, without his 
giving previous notice to princi- 
pal, etc., 

When principal may have same de- 
fence against surety that he might 
have had against creditor, etc., 

When he is precluded from making 
such defense against surety, 

Remedy by surety against co-surety, 
ete., 


542 


, '740 | 


Of fugitive from justice, 

Of prisoners for exchange, 

Of lease, etc., on behalf of person 
under disability, 

Of lands, by tenant for life, not to 
prejudice rights of remainderman, 51? 


18 
18, 96, 97 
98 


495 


Of principal, by bail, etc., 727 
SURVEYORS. 

Their election, ` 83, 44 
Term of office, 383, 44 
| Vacancy in office of, how filled, 64 

Contested election of, 59, 60, 67 

Residence of, 71 

Removal of, from office, 72 


May appoint deputies, etc., their 
powers and duties, 73 
Official oaths of, 76,77 

Offcial bond of, its conditions, pen- 
alty, and by whom approved, 79, 80, K 


~ 


| 
i 
{ 


43 | Where to be filed and recorded, 


When and how new bond may be 
required, etc., : 81, 82 

Duties of surveyor, 450 

Surveys, plats, etc., how to be made; 
what stated in return, etc., 450 


Must be made by horizontal meas- 
urement, 450 
F'ees of, and how collected, 647, 648, 655 
SURVEYS. 
! Of proposed new counties to be 
made, etc., `` 228 
Of lands entered in territory inclu- 
ded in new county, etc., 229 
Orders of survey to be executed, 450 
What surveys to be made by mag- 
netic meridian, 450 
Variation of magnetic needle, etc., 
to be returned, etc., 50 
Must be made by horizontal meas- 
urement, 450 
SURVIVORSHIP. 
Abolished, ete., 462 
Provision not applicable to estate 
! which joint tenants have as exec- 
| utors or trustees, or where instru- 
ment of conveyance provides oth- 
erwise, 462 
Mode of proceeding on joint judg- 
i mentor decree not affected, 462 
‘ SUSPENDING BOND. 
To prevent sale of property under ex- 
: ecution, etc., 568 
i Penalty and condition of, 568 
Suits on, how prosecuted, etc., 568 


Undertaking for delivery of proper- a 


43 | ty in such case, 


p= 


INDEX. 


SUSPICIOUS PERSONS. 


May be apprehended by governor, 95 

Information in such cases, how ob- 
tained, 95 

Warrant, to whom directed, and 
how executed, 

Powers of officer in the execution 


— 


T. 


TAXES—Continued. 


- TABLES, A, B, O, and E, O, ETC. 


697 


Penalty for keeping, ete., 
697 


Penalty for betting at , etc., 
Penalty for permitting such table to 


be kept on premises, etc., 697 
Billiard or bagatelle tables. 
Not to be kept, etc., without a li- 
cense, 203 
Penalty for violation, 203 
Tax to be paid, * 212 
TAVERNS. 
Not to be kept without license, 202 


TAXES. 


= 


What deemed a tavern, etc., 204 


Tax on, how determined, 204 
License-to keep, how obtained, etc., 
04, 205 
What certificate of character re- 
quired, 205 
Revocation of license to keep, 206 
To what place license confined, 206 
How transferred to another place, 
206, 207 
Assignment of license for, ~ 207 
Time for which license granted, 207 
Penalty for keeping, without pay- 
ment of license tax, 208 
Amount of tax on license for, 211, 204 
Gaming at. 
How punished, 697 


Punishment of keeper of, for permit- 
ting gaming at, 697, 698 
Presumption, if gaming be proved, 698 
Punishment of keeper of, for hiring 
outhouse, etċ., for purpose of un- 
lawful gaming, etc., 698 


Consfitutional provisions concerning. 
ea 


Assessment of taxes, (see that title,) f 
: 158 to 178 
Collection of taxes, (see that title), 
E 179 to 185 
Sales of real estate for taxes, 186 to 189 
(See title “Delinquent and forfeited 
lands.”’) 


ae “Amount and rate of tax on each subject of taxa- 


ton. 

Tax on real and personal property, 211 
Capitation tax, 211 
On licenses, (see title “Licenses,’’) 

11, 212, 218 
On process in suits, 213 
On seals, 218 
On deeds, 213 


Tax on process and seals of courts, 
to whom paid, 213 


tee tee 


$ 
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SUSPICIOUS PERSONS—Continued. 


thereof, 
How person arrested may be dis- 
charged, 95, 


SWEARING. 


Profane, fine for, 694 


On seal of recorder or notary, to 
whom paid, 213 


On seal of state, to whom paid, 2138 
On papers admitted to record in re- 

corder’s office, to whom paid, 213 

- By whom paid in each case, 213 


Taxes paid to secretary of state, 
when and how accounted for, 

His commissions thereon, 

His duty where he receives no such 
tax, 

When and how taxes received by 
clerks, recorders and notaries ac- 

218, 214 


213 


counted for, 
To whom paid, 214 
What commissions they are enti- 

tled to, 214 
Penalties on officers for failure, etc., 214 
How recovered, 214 


TEACHERS. 


Of schools, their examination and 

certificates, 298, 299 
Their oaths; section 82 of chapter 

45 amended, 299, 739 
Register, and general duties of, 299, 300 
To be appointed by trustees, ete., 292 
Of graded schools, how appointed, 

etc., 297 
Of high schools, how appointed, 297 
Notto actas agents of bookseller, etc.,307 


TELEGRAPH COMPANIES. 


What deemed a domestic and what 


a foreign company, 214 
Returns to be made by, etc., 216, 217 
Tax to be paid by, 2L 
Penalty for failure to make return 

to pay tax, 217 
Service of process and notices on, 

etc., , 217, 218 


Agent to be appointed in this state 


. to accept service of process, etc., 


when and how, 217 
For what time the powers of such 
agent not to be revoked, etc., 217 


TENANT FOR LIFE. 


Default or surrender of, not to affect 
remainderman, 517 
What conveyance is construed to af- 
fect a tenancy for life, only, 461 
If tenant for life pay for improve- 
ments on lands recovered by him, 
he'may recover the same from re- 
mainderman orreversioner, etc., 523 
Emblements, in case of death of ten- 
ant for life, ete., 581 
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TENANTS. TESTAMENTARY CASES. 
Attornment of, not necessary in case Jurisdiction of circuit court in, 482, 488 
of a grant ot rent or of a reversion Jurisdiction, ete., of recorder in, 
or remainder, 526 587, 588, 589, 744 
-Attornment of, when void 526 Section seven of chapter 118 of code 
- Notice to tenant, to terminate ten- amended, 744 
ancy, , f 526 | TESTAMENTARY GUARDIANS. 
Desertion of demised premises by, How,-and by whom appointed, ete., 492 
how landlord may proceed in such When such appointment to be void, 492 
case, etc., 526 | TESTATOR í 
Remedies against, for rent, 527 "His paw E ET EE 479 
aes etc., may be distrained for May direct that executor shall not 
To have credit for taxes paid, etc., on SYE SPC URAT 502 
rent of premises, ttc., 181 | TESTIMONY. 
Perpetuation of, 623 
TENANTS IN COMMON. Oral, not to be heard by supreme 
Compelled to make partition, how, court of appeals, 642 
| __., 486, 487 | THEATRES. 
What he must prove in action of Not to exhibit without a license, 203 
ejectment against his co-tenant, 520 Penalty for violation 903 
Liable for waste, 525 Tax to be paid by ; 913 
Action of account by, against co- en 
tenant, etc., 541 | THREATENING. 


TENANTS, JOINT. Registrar, or board of registration, 


: - . how punished, 55 
a V as to estate of, abol- i Officers of election, ctc., how pun- i 
: ? : A co «ished, 
Sa eee a at tain Hei üi 4652 To injure the character, person or 
penea to make partı 186 487 property of another, etc., in order 
What he must prove in action of ai ao money, ele, how pun- 679 
: : ishec 
ejectment against co-tenants, - 520 Officers, ctc., in the discharge of 
ee a waste, tb si 525 their official duties, etc., how pun- 
pee : account by, against co- i ished, 689, 691 
eer TIME. 
TENDER. ; Rules as to computation of, 92 
No state to mo arg a legal i When not necessary to be stated in 
tender but gold and silver, indictment, ete., 
Tender of principal and interest re- 
coverable, etc., 534 | TITLE BONDS, ETC. 


May be proved and recorded, etc., 469 
Effect of not recording, as to credi- 
tors and purchasers for value, 


If owner of debt, etc., refuse to re- 
ceive it, he shall recover no costs, 
but shall pay defendants costs, 


ete., 534 without notice, 474 
Tender in such case, after suit TITLE OF NOBILITY. 

brought, 584 Not to be granted by congress, or by 
Must include costs up to time of any state, 

tender, „7 584| TOLL BRIDGES. 
When, and what costs plaintiff to Privilege to build, when forfeited, 283 

pay in such case, 534 Must be so constructed as not to ob- 


TERMS. struct navigation or the passage of 
| Of circuit courts, regular, adjourned fish, ne 
and special, 573, 574 Must be completed before_tetis col- 


lected on, 283 
Of court of appeals. Fact of completion, how ascertained, 283 
Where, and when held, 575, 741 Penalty for failure to give passage 
Section three of chapter 118 of code over bridge in reasonable time, 284 
amended, 741 Bridges over Ohio river, when may _ PPT 
be built, 
TERRITORIES. When d d : O84 
Powers of congress in regard to the See ee , i 
territories SE United States, 13 Ra y a attorney general in rela- 984 
Copy of acts of the legislature to ‘þe TE 
sent to the governor of, 90 | TOLLS. 
Included in the word “state,” ete., _ 98 won reve be charged and collected 988 
at bridges, 
TERRITORY OF WEST VIRGINIA. Rates of toll, etc., 283 
What counties are included in the Rates on troops, ctc., in service of 


state, 20, 41 state or United States, 


INDEX. 


TOLLS—Continued. 
Payment of, may be required before 
passage of bridge or ferry, 284 
Penalty for demanding unlawful, 284 
What may be taken at mill for tolls, 288 


TOLLS ON TURNPIKES. 
- Rites of, regulated, and when may 


be charged, 414 
When may be demanded, etc., 414 
TORT. 
When costs not to be recovered in 
action for, 663 
TOWN HOUSE. 
Burning of, how pifished, 681 
‘TOWNS AND VILLAGES. 
Heretofore established, to be govern- 
ed by former laws, etc., B24 


When and in what cases new pro- 
visions applicable to such towns, 
etc., 

How certificate of incorporation obtained. 


What population and territory ne- 
el to authorize proceeding 
or 

Preliminary survey, etc., 324, 825 

Accuracy of survey to be verified, 825 

Census must also be taken, and how, 325 

Verification of census, 825 

Census, map, etc., where to be left 

825 


2 


for examination, and how long, 
Notice of application to be given by 
applicant, and what to contsin, 825 
How published or posted, and for 
825 
Vote on application, when, where 
and how taken, 325 
Ballots and the contents thereof, 325 
Vote, by whom taken, certified and 
Return to be made to circuit court 
in case majority vote for applica- 
tion, 
When court to grant certificate of 
Form of such certificate, 
Incorporation to date from date of 
certificate, 
First election of officers. 


what time, 
returned, 825, 826 
incorporation, 

Inspectors for, to be appointed by 


court, 826 
Who to hold election in case they 

fail to act, 826 
First election, when to be held, 826 


Notice of, to be given and what to 


r specify, 326 
| „How published or posted, and for 
=$ what time, 826 


Duties of inspectors at such election, 

and by what Jaws to be governed, 
826, 327 

Certificate of election when to be 
granted and where recorded, 327 


Municipal authorities. 
Composed of a mayor, recorder and 
five councilmen, 
May form a common council, 


& 


327 | 
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TOWNS AND VILLAGES—Continued. 


Corporate name and powers of, 327 
Council may appoint certain officers, 327 
Their term of office, duties, ete., 327 
Sergeant to be ex officio treasurer,, 3827 
Terms of officers. 7 
Officers first elected to hold until 
their successors are elected and 
qualified, 
Terms of officers subsequently elect- 
ed, when to commence, and for -— 
< what time to continue, 327 
Subsequent elections. 
ne be held on first Tuesday in Jan- 


3827 


827 
327 
327 


uary, 
ere of holding,prescribed by coun- 

Cl 

By what laws, rules and regulations 
to be governed, 

When persons elected or appointed 
to qualify, 

Their official oaths, before whom ta- 
ken, and where to be filed, 

Voters. 

Who are qualifiedjvoters at charter 

eléctionsin town or village, 


Vacancies in office. 
When, how and by whom filled, 
Qualifications of certain officers. 
Of mayor, recorder and councilmen, 828 
Equality of votes. 
If two or more persons have an 


equal number of votes at election, 
such election, how decided, 


Contested election. 
To be decided by council, 
Meetings of council, their records, ete. 


Who to preside at meetings of coun- 
cil, 
Quorum, 

Record of proceedings to be kept, 
and to be open to inspection, etc., 
Proceedings of council to be read 

and signed, 
Yeas and nays may be called, ete., 
Mayor and recorder to vote as mem- 
bers of council, 


Powers and duties of council. 


General powers of council enumera- 
ted, 

What powers are possessed by coun- 
cil to carry into effect enumerated 
powers, etc., > 329, 380 

Fines and imprisonment imposed by 
council, how recovered and en- 
forced, . 

Estimate of expenditures, etc., to be 
made up by council, - 

Levy to pay expenses, etc., 

eben what to be made, and amount 
of, 


827 


328 


328 


328 


328 


828 


828 
828 


828 


329 


9 
Q 


80 


330 
830 


330 
Who to work on streets. 
Whoare to work on streets, etc.,and 
for what number of days, © 7 


r 
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TOWNS AND VILLAGES—Continued. 


Under whose direction to work, 


330 


TOWNS AND VILLAGES—Continued. 


Compensation of mayor, recorder, 


May be released from work by pay- 
ment of a sum to be fixed by the 
touncil, 330 

Such money, how appropriated, 330 

If such money and work not suff- 
cient, etc., council to levy tax j 
therefor, 

License. 


When council may require licenses, į 
to be taken, etc., tax thereon, “880 
License to sell liquors in town or 
village not to be granted by super- 
visors without consent of council, 880 
Bond may be required in such cases, 830 
Condition ofsuch bond, ete., 830, 331, 205 
When license may be revoked, ` 331 


Side walks, how made, ete. | 


If owner of side walk, etc., fail to 
pave the same, etc., council to 


have it done at his expense, 301 | 
Such expense, how collected, 88i | 
- Collection of taxes, etc. 
’ Sergeant to collect taxes, etc., 331 
When he may distrain for ; his pow- 
` ers, etc., in collection of, 831 


General powers, rights and privi- 
leges of sergeant within the cor- 
porate limits, ~ 381 

Bond of sergeant, its condition and | 
penalty, | | 

Lien on property in town, etc., for 
taxes, | 

Priority of such lien; how lien en- 
forced, 331 

When and how sergeant to account 

_for taxes, fines, etc., 881, 882 | 

His return in such case, and how 
verified, etc., 332 

His compensation for collections, 382 

How and when he is to pay money, 382 

Remedy against him for failure to 
pay, 382 

Mayor.’ 

Mayor to be chief executive officer, 832 

His official duties, 382 

To be ex-officio a justice; his powers 

- as such, 332 

To have control of the police, and 
his pówers in relation thereto, 332 

Has power to issue executions for 
fines and penalties, 382 

And to imprison offenders ; for what 
time, 382 

To recommend to council, etc., such 
measures as he deems necessary, 
etc., 832 

Recorder. 

To keep journals, and preserve re- 
cords of town or village, 3882, 383 

When to act as mayor, etc., 333 

Assessor. 

His duty to assess property, and 

when, in what form; return of as- - 


sessment, ` 338 
Must list dogs, and how, 333 
Return of list, `- "  * 388 


assessor, and superintendent of 


roads, etc., 333 
Expenses of person committed to 
jail by mayor, how paid, 333 


Residents of town, etc., not to pay 
tax for, or work on roads outside 


of corporate limits, when, B00 
When corporate rights and privi- 

leges forfeited, 300 
Costs incurred in procuring incor- 

poration, how paid, 338 
Condemnation of real estate for 

streets, etc., 333 


Fires in towns and villages. 
Fire companies, how formed, their 


duties, etc., 304 
When and how company may be 

dissolved, 384 
By-laws of company ; fines and con- 

tributions, 835 
Power of town or village council in 

regard to fires, 885 
Liability of town or village for prop- 

erty destroyed, etc., 335 

TOWNSHIPS. 


Townships heretofore formed to 
continue, ete., 3835 

How township lines changed, new 
townships formed, or two or more 
consolidated into one, 2387, 335, 336 


Regulation of township affairs. 
Township elections, when held, 
44, 45, 836 
How free schools maintained in, 289, 336 
Roads, bridges and landings in, 266, 336 
Poor, how supported in, 31 T, 336 


Township taxes, how collected. 
Township taxes to be hereafter col- 
lected by the sheriff, 
Office of township treasurer abol- | 
ished, etc., 745 
Treasurer’s bond, to whom payable, 
and the penalty thereof, 
By whom to -be approved ; condi- 
tion of, 336 


` Remedy” against treasurer for default, 336 


Treasurers in office March 2, 1870, 
to serve out their term, 745 


When collection to commence. 

To commence as soon as possible 
after first of September in each 
year, 306 

Sections of chapter thirty applicable 
to such collections, 179 to 181, 336 


Relief against township levies improperly 


charged. 

Application for such ‘relief may be 

made to supervisors, when, 8836 
Notice of application must be given 

to prosecuting attorney, ; 336 
Duty of such attorney thereon, 336, 337 
Duties of board on such application, 337 
Collecting officer to obey order of 

board, 337 
Effect of order as a voucher for him, 337 


INDEX. 


. TOWNSHIPS—Continued. : 
: Delinquent lists; sale of delinquent lands for 
township levies. 
Such lists,how returned and landssold,337 
Forms of delinquent lists for lands, 
and also for personal property, 337 
Such lists, how verified, 182, 183,388 
When to be presented to board, etc., 338 
Examination and correction thereof, ` 
etc., 183, 338 
List of personal property to be cer- 
tified to secretary of board of edu- 
cation, etc., 338 
Delinquent list of real estate al- 
lowed by supervisors, also to be 
certified to said secretary, 838 
Duties of the auditor in relation to 
such delinquent lists of real estate, 338 
Sales of lands by sheriffs for such 


taxes, 338 
Lien on real estate for township 
taxes, etc., 338 


Copy of delinquent list of personal 
property may be placed in hands 
of treasurer (now the sheriff) for 


collection, etc., 338 
Commission for collecting township 
levies, 338 
TRAININGS. 
May be ordered by governor, in time 
of war, etc., 122, 123 
But not in time of peace, 123 


TRANSFER OF EFFECTS OUT OF THE 
STATE. 


Transfer of property of a decedent 
domiciled out of the state at his 
death, how made, 498 

Personal representative to give no- 
tice of the application for such 
transfer; how and for what time, 


498, 499 
Proceedings in such case, 499 
When court may order transfer, 499 


When such property may be trans- 
ferred by executor or administra- 


tor according to the laws of the 

domicil, 499 
Transfer ot property of infant or in- 

sane person, 499 
Petition of foreign guardian or com- 

mittee in such case, 499 
When court may order transfer to 

be made, 499 


Transfer of property of infants, in- 
sane, or cestui que trust, invested j in 
this state, 499, 500 
Proceedings for such transfer, 500 
~ When guardian, committee or trus- 
discharged from liability, 500, 501 
TRANSPERS 
Of lands on land books by assessors, 
when to be made, 


Fee of assessor therefor, 176 

Ticket for, what to state, 176 
TRAVERSE. 

How to conclude, 602 


_ Opposite -party may plead over to 
inducement, when fraverse | imma- 
_ terial, 602 
122 
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TREASON. 


“Against the United States, i in what 
it consists, . 12,13 
Conviction for, when, only, to be 
had, 
Against this state, in what it cgn- 


. __ sists, 677 
Upon what evidence person to be 
convicted for, 677 
How punished, 677 
TREASURER. 


To be elected at same time, and for 
same term as governor, - 29, 44 
Certificate of election of, to whom to 
be sent, 
Vacancy in office of, to be filled by 


governor for unexpired term, 63 
Contested election of, how tried and 

decided, 69, 70 
Term of, when to commence, UL 
Residence of, wei 
How removed from office, 72 
His oaths of office, 76,77 
By whom administered, TT 
Certificate thereof, where filed, 77 


His official bond, to be approved by 
the governor, 

Penalty thereof, and where filed, 80 

His salary, 29, 83 

What sum he may expend for clerk 
hire, 

His duty i in relation to, receipts and 
disbursements of money at the 
treasury, 104 to 107 

Accounts to be kept by ee 


105, 106, 107 
When accounts of, to be compared 
with those ofauditor, 107 
When to settle his accounts with de- 
positories, 107 
Office hours of, f 108 
Absence of, provided for, 108 


He and his sureties liable for miscon- 
duct of person performing his du-. 


ties in his absence, 108 . 
TREASURY. 
How money paid into, 104, 105 
Paid to credit of treasury of West 
Virginia, > 104 
Depositories of money so paid, 104 


When and how money may be re- 
moved from depository by govern- 
or, and his duty in relation thereto, 105 
Duties of auditor and treasurer in 
relation to receipts and disburse- 


ments of money at, 104 to 108 
Fiscal year, . 108 
TREATIES. 
How made, it. 
No state to enter into, ete., 10 


Sale and conveyance of real estate 
by alien in this state in cases pro- 
vided by treaty, 459 

When by treaty the citizens of the 
United States are allowed to in- 
herit, hold, sell and convey real 
estate in foreign country, the citi- 
zens of such country may do the 
same in this.state, ` 459 


4 
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TREATING. 


Of voters on election day, how pun- 
ished, etc., 66 
By candidate, forfeits his office, etc., 66 


TREES. 
Penalty for killing, etc., near public 
‘road, 2 

Line tree. 

Destroying or injuring of, etc, a 

misdemeanor, 


Cutting, injuring, or destroying of, 


Fruit, ornamental, shade or other tree. | 
how punished, etc., 685 
TRESPASS. | 
By animals upon lands enclosed by 
a lawful fence, remedy for, etc., | 
28, 429 | 
Within the enclosed bounds of an- 
other, how punished, etc., 482 


By persons engaged in fishing, how 
punished, 433 

Action of, may be maintained by or 
against personal _ representative, 
etc., 

Whers action of trespass will .lie, 


action on the case may be bròught, 546 |- 


What averments may be omitted in 


r action of, 600 
Costs in action of, etc., 663 
Certain trespasses to property, de- 
clared misdemeanors, etc., 685 
~TRIAL. 
By jury. | 
Secured, 16, 21, 84 
In justices court. 
When by justice, i ~ 854 
When by jury, and provisions in re- 
lation to, 354, 855, 856 


Galata detainer of real estate. 
Trial by jury in, in justice’s court, if 


required, 2 ~ 38i 
For offenses. 
Trial in justice’s court to be by j jury, 
when, 84, 883 


Ofi issue in circuŭ court. 
When to be at same term it is made 


up, etc. 606 
Trial of issue out of chancery, 626: 
Of issue in other cases, 626 
By court. 

In case neither party require a jury, 626 

Amendment of pleadings. 
At trial, 626 
Bilt of exceptions. 

May be taken at trial, 627 
New trial. 

When, and how many, may be 

granted, 627 
Costs of, power of court as to, 668 

In criminal cases. 
For felony, accused must be person- 

ally present at, 718 


Jury in such case, how selected, ete., 718 


INDEX. 


TRIAL—Continued. 


Provisions in relation to, 788, 784 


TROOPS. 


Constitutional ; provision as to quar- 
tering in houses, 
Tolls for transporting them over 


bridges, 288 
TRUST, DEED OF. « 
To secure debts, form of, 464 


za 


Sale by trustee ‘under, tò be for cash, 
464, 743 

Reasonable notice of time and place 
of sale to be given, 743 
Proceeds of sale, how applied, etc., 743 
Seetion 6 of chapter 72 of code 


amended, 743 
Notice of "gale, when and where 
posted, ete., 464 


Copy thereof to be served on grantor 
in deed, etc., 464 

Deed of trustee for reaP estate, 465 

Sale of personal estate under, to be 
reported by trustee to recorder, 
within, what time, 

Forfeiture for failure, 

Injunction to stay sale under, given 
to secure usurious debt, 

On property set apart as exempt 
from execution, etc., void, 


TRUSTEE. 
Of schools, how appointed, etc., 291, 292 
Their powers and duties, 


Of churches and benevolent associations. 
How appointed, their powers and 
duties, 415, 416 


Of separate property of married woman. 
When to convey property toher, 448 
In deed of trust, his powers and ‘du- 

ties, 464 
His deed for real estate, - 465 
To report sale of personal property 

to recorder, 
Forfeiture for failure, 


- Appointment of, by circuit court. 
“When, how, and in what cases, 629, 630 


509 
509 


5383 
460 


509 


Notice to be given, etc., 630 
Personal representative of sole trus- 
tee may execute trust, 
TRUSTS. 
Estates held in, not to escheat by 
reason of alienage of trustee, 456 
Subject to the payment of ‘debts, 
etc., 46i 
Also to curtesy and dower, 461 
Survivorship in trust estates held by 
joint tenants as trustees, etc., 462 


‘Proceeds of estates held in trust; ,- 
removal of, from this state on ap- X 
~ plication of trustee, 499, 500 
Discharge of trnstee from liability 
in such case, `- 500, 501 


Change of venuein, where, etc., 718, n TURNPIKES. 


When trial must be had, 
Of convicts in penitentiary. 
To be in circuit court of Marshall 


county, 733 


Interest of state in, conveyed to 


counties, 238 
How supervisors may acquire in- 
terest in, 238 


392 t0 296 `. 


INDEX. 977 
TURNPIKES—Continued. TURNPIKES—Continued. 
Duties of supervisors in relation to, Remedy of person injured on turn- 
ete, ` 289 pie rond, T by Ton of same soa 
Supervisors cannot discontinue turn- PME OU, OF POD RITs Ours 
pike road transferred to county by See title “Corporations, i 888 to 404 
the state, 273 son a on turnptkes, 
Roads, etc., so transferred, to be re- ea may be charged, and i 
garded as county roads, , 273 What carriages and horses exempt 
What included in the term “road,” from payment of tolls, 414 
277, 278 When tolls may be demanded, 414 
€ ig! i 
UMPIRE. i UNDERTAKING—Continued. 


Decision of, as to valuation of per- 
_ sonal property for taxation, final, 164 
UNAPPROPRIATED LANDS. 
Entries on, by warrant, prohibited, a 
Entries made before 20th of June, 
1863, to be carried into grant, ete., 
85, 451, 452 
Proceeds of, go to the school fund, 
36, 808 
Sale of, for benefit of school fund, 
551, 552, 553 
« UNASCERTAINABLE LANDS. 
*  Listof, to be returned by sheriff or 
collector ; when, 182 
Form of such list, and of the verifi- 
cation thereof,- 182 
Copy of list, when and where posted, 188 
Duty of board of supervisors in re- 


lation to, 183 
Assessor to leave such lands off his 
next books, 183 


UNBORN CHILD. 
Destroying or attempting to destroy, 
etc., how punished; exception, 


UNCHARTERED BANKS. 

Doing the business of banking, how 
punished, 

Issuing notes, etc., with a view to 
create a circulating medium, etc., 
how punished, 

Knowingly passing any such note, 
how punished, 699 

UNDERTAKING. 

To procure order for the arrest of 
defendant in justice’s court, 

Of defendant to procure -his dis- 
charge, ~ 

For costs in justice’s court, 347 

On stay of execution in such court, 362 

Of claimant of property levied on, . 
etc., in order to have same deliv- - 
ered to him, 368 

To procure order of arrest under 
section 156 of chapter 50, 369 

Of defendant, to procure his dis- 
charge in such case, 370 

On appeal from judgment of justice, 370 

‘When new undertaking in such case 
may be required by circuit court, 371 


678 


699 


346 


Ee 


On appeal from judgment of justice 
allowed by court or judge, -8v2 

On obtaining order of attachment in 
justice’s court, _ 876- 

To release property from attachment, 377 


Circutt court. 3 
On procuring order of arrest in,. 565 
On appeal. : 
To supreme court of appeals, 639 
Condition of, for stay of execution, 639 
Condition of, in other cases, 639 
Filing, etc., of, in vacation, © 639, 640 
Stay of proceedings on filing, etc., 640 


When undertaking dispehsed with, 641 


Costs. 
Undertaking for, by non-resident 
plaintiff, 


Execution, ete. 
Undertaking for delivery of property 
levied on, etc., 675, 676 


UNIFORM. 

Commissioned officers, 
duty, to appear in, etc., 

Of’. volunteers and commissioned 
officers of militia to be prescribed 
by governor, 124 

Officers and companies now uni- 
formed, not to change, till when, 


when on 
124 


etc., 124 
Provision as to fines for not appear- 
ing in, 
UNITED STATES. 
` Constitution of the, 6 to 18 
State of West Virginia to be one of 
the, © ..-: 20 
Citizens of the, are citizens of this 
state, when, 20, 21 
Election of representatives to the 
congress of the, 
President and vice president of the, 
when and how elected, 44,76 


Credentials of representatives and 
senators in the congress of the, 74, 75 

Certain officers of, to be furnished 
with acts of the legislature, 90 

Prisoners of the, to be received into 
county jails; compensation of 


, jailor for support of, etc., 258 
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UNITED STATES—Continued. 

Insane persons in the naval service of 
the, to be received into hospital 
for the insane, ete., 

Records of other states of the, as ev- 
idence, 13, 618 

Records and exemplifications of of- 
fice books keptin any public office 
of the, etc., as evidence, 618 


UNIVERSITY, WEST VIRGINIA, 
Name of agricultural college chan- 
ged to“ West Virginia Universi- 
ty,” 
Rights, powers and privileges of, etc., 312 
Regents. 


- Number of, their powers and duties, 
812, 818 
Quorum of, in certain cases, 818 
Vacancies in board to be filled by 


governor, 318 
Genera! powers and duties of board 
of regents, 018, 814 
UNKNOWN PARTIES. 
-What to be stated in bill for parti- 
_ tion, as to, 487 
Order of publication as to, 597, 598 


Rehearing by, when, 597, 598, 750 
Section 14 of chapter 124 of the code 


amended, 750 
UNLAWFUL ASSEMBLIES. 
Duty of judges and justices to sup- 
press, etc., 691, 692 
Provisions in relation to, 692 


UNLAWFUL ENTRY OR DETAINER. 
Widow deprived of mansion and 
curtilage, may recover the same 

on complaint of, etc., 
How person turned or kept out of 
possession of lands, may be restor- 
, ed therein in a summary way,etc., 517 
Summons, when returnable, and 

how to be served, 


444 


517 


V. 


VACANCIES IN OFFICE. 
- Elections to fill, to be for unexpired 
term, 23, 62 
Manner of filling, to be prescribed by 
aw, 

How elections to fill vacancies su- 
perintended, conducted and re- 
turned, and result ascertained, 

„When person elected to enter upon 
_ __ duties of his office, 

Vacancy in office of governor, by 
whom filled, 

In office of judge of supreme court 
of appeals, judge of a circuit court, 
secretary of state, auditor, treas- 
urer or attorney general, to be fil- 
led by governor for the unexpired 
term, 

In the representation from this state 
in. the congress of the United 
States, how filled, 


62 


3 


63 


63 


63 


INDEX. 


UNLAWFUL ENTRY OR DETAINER. 


—Continued. 


Proceedings thereupon, 517 
Causes to have preference over all 
other causes on the civil docket, 517 


What the verdict of the jury must 
find, etc., 517 


Effect of jadgment and verdict, 518 
E Justices court. 
_ Proceedings for, in, 380, 381, 3882 


UNLAWFUL HUNTING, RANGING, 
FISHING, ETC. 
Within the enclosed bounds of an- 
other, etc., punishment for, 482, 488 


UNWHOLESOME PROVISIONS. 


Punishment for selling knowingly, 696 
USE AND OCCUPATION. 
Remedy of landlord for, 527 
USES, AND TRUST ESTATES. 
In what cases possession transferred 
to the use, 461 


Estates in trust subject to debts, etc., 
of cestut que trust, 461 
Subject also to curtesy anddower, 461 


USURY. 

Contracts for loan of money, etc., at 
a greater rate of interest than six 
per cent, void as to excess above 
that rate, 

Plea of, and replication thereto, 

What may be given in evidence in 
such case, 

Borrower may exhibit his bill in 
equity against lender for a discov- 
ery, etc., 

What lender to recover if contract 
usurious, 

Injunction may be awarded to res- 
train sale under a deed of trust 
given to secure usurious debt, 


533 
533 


533 


533 
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VACANCIES IN OFFICE—Continued. 
Governor to give notice of election 


by proclamation, 63 
When election to be held, 63 
Governor to issue writs of election, 63 
To whom writs to be directed, 63 
Sheriffs duty on receipt ofsuch writ, 63 
How vacancy filled in cases where 

the officer is appointed by and 

with the advice and consent of the 

senate, 63 
When appointment to fill such va- 

cancy expires, 63 
Bond, if any required, in such cases, 63 
Governor may dispense with bond, 63 


Vacancies in the legislature, how fil- 
led, . 64 

Occurring in recess, writ to fill, to 
be issued by governor, 

During session of legislature, by 
president of the senate or speaker 
of house of delegates, etc., 


INDEX. 


VACANCIES IN OFFICE—Continued. 
Writ, to whom directed, 64 
Duty of sheriff on receiving writ, 64 
Notice of election, how posted and 

published, 64 
In county and township offices, how 

filled, 64 
In office of clerk of circuit court, re- 

corder, sheriff, or prosecuting at- 

torney, to be filled by circuit 

court, or judge, fcr unexpired 

term, 64 
In office of surveyor of lands, coun- 
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VALUATION—Continued. 
Of attached property under attach- 
ment issued by justice, how made, 


etc., 377 
Of materials taken from land by in- 
corporated company, etc. bow as- 
certained, 391, 892 
Of division fence in case of dispute, 
etc., how fixed, 
Of life estate, etc., how fixed, 446, 447 


Of property levied on, etc., when un- 
dertaking for the delivery thereof 
X Bee, to be fixed by sheriff, 


ty superintendent of free schools, 675 
or any township office, to be filled VARIAN CE. 
by board of supervisors for unex- Between writ and declaration, 601 
pired term, 64 Not to be taen advantage of, ex- 
Appointment to be entered of re- cept by plea in abatement, 601 
cord, 64 Court may permit amendment So as 
Person appointed must be constitu- to correct the variance, etc., . G01 
tionally qualified, 64 Between evidence and ‘allegations 
Bond, (where required) by whom to and recitals; amendment of plead- 
be approved, 64 ings in such case, etc., 626 
Penalty of, may be fixed, 64 | VARIATION. 1 
Or bond may be dispensed with, how, 64 ‘Of magnetic needle from true mer- 
Of officers of the legislature, how idian, to be noted on plat of sur- 
filled, 86: vey, 450 
VACATION. VENDITIONI EXPONAS. 
Vacancies in certain offices happen- When to be issued on direction of 
ing when legislature is not in ses- auditor, 220 
sion to be filled temporarily by How directed, and what to recite, 
governor, — 86 220, gal 
Orders made in, by judge of court, What to command, 221 
to be recorded in proper order Property levied on, to be delivered 
book, `’ 575 to sheriff, 
Dissolution of injunction by judge Duty of such sheriff thereon, 224 
in, etc., 742.| VENDOR AND VENDEE. 

Writ of error may be awarded by Equitable lien øf vendor abolished, 475 
judge of court of appeals in, 722 Must reserye his lien in the deed, 
VACCINATION. etc., £15 
Overseer of poor to cause persons ‘to When vendor and those claiming 
be vaccinated, etc., who are una- under him cannot recover in eject- 

pleto pay the expenses thereof, 319 ment against vendee and those 
VACCINE AGENT. claiming under him, 520 
His salary, 83 VENIRE F m 
justice’ s court. 
VAGRANTS. IE ar 
Duty of overseer of poor as to aA ‘a ee a issued, execution and 355 
lic beggars, ? 19, 82 Tie eee . ; 
gularity in writ. of, not sufficient 
VALUABLE CONSIDERATION. to set aside verdict, etc., 855 
Purchaser for, without notice, when Ta eret eirt 
Ee affected by fraud of grantor, 473 To be issued by clerk, when, 580 
Gifts, conveyances, etc., without - pine many jurors, and what to 580 
e e When void 473 To be delivered to sheriff, etc., | 580 
Hi na 3 
Unrecorded deeds, etc., when void a. owers of court to. issue 58i 
as to purchasers for, 474 ee E EE . 
No irregularity in writ of, to affect 
IS aac sae aed. verdict, etc., 581, 582 
roperty impres i 
by militia, how made, etc., ag eae ee ae when 485 
Of personal property for taxation, p eae A ? 
how tixed, 164 | VENUE. 
Of railroad property for taxation, Provisions as to laying venue in 
how made, etc., 68, 169 pleadings, 
Of property claimed as exempt from Change of, in civil cases, 612, 613 
execution, etc., how made, 255 Change of, in criminal cases, 719, 720 
Of property to "be taken without VERDICT. 
owner’s consent, how ascertained, Of jury in justice’s court; when it 
etc., aq 260 to 265 _ may be set aside, etc., A 356 


Gd 
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VERDICT—Continued. 


Unlawful detainer, ete. 

Effect of verdict in case of, in jus- 
tice’s court, 3881, 882 

Effect of such verdict in circuit 
court, 518 

In action of ejectment, 520, 521 

In action of detinue, 544 

To be for principal and interest due 
at the time of the trial, 

Judgment not to be stayed or revers- 
ed because it may not appear that 
verdict was rendered by the proper 
number of jurors, 63 

In case of murder, what to find, 

In other criminal cases, what jury 


627 


720 


may find, 720, 721 
Verdict as to part of defendants, 721 
‘VERIFICATION. 
Of pleadings, 604, 605 
Form of, 605 
‘VESSEL. 
Punishment for burning, 682 


Willfully casting away or destroying, 


etc., how punished, 6 
Larceny of skiffs or boats, 685 
VETO. 


Power of president of the United 
States as to, 

Power of- congress to pass bill, not- 
withstanding veto, 


VICE PRESIDENT. 


When to act as president, - 11 
How elected, by electors, 16 
How and when by senate, 17 
„Who ineligible to office of, 11,17 
To be president of the senate, T 


But has no vote unless senate be 
équally divided, 
VICTUALS. 
Laid in by decedent for use of his 
family, toremain for such use, etc., 503 
And live stock may be killed for 
that purpose when necessary, etc., 503 


VIEWS. i 
By juries; provisions in relation to, 584 


VIEWERS. 
Of roads, bridges, and landings, 274 
Their appointment, powers and * 


INDEX. 


Ta 
VIOLATION OF STATUTES. ..: ** 


Persons injured by, may maintain an 
action therefor, etc., “545, 546 


VIOLATION OF SEPULTURE. 
Punishment for, 


VIRGINIA. 
What laws of, remained in force in - 
this state after the adoption of 
the constitution, 
- Printed copies of the acts, ete., of 
the legislature of, as evidence, 90 
Certain acts and ordinances of, void, 91 


VOLUNTARY CONVEYANCES. 
When void as to creditors, etc., 
Creditor may bring suit to avoid, be- 

fore obtaining a judgment at law, 681 - 
Within what time suit must be 


694 


473 


brought in such case, 549 
VOLUNTARY MANSLAUGHTER. 
How punished, 678 


VOLUNTARY OBLIGATIONS. 
In what order to be paid out of es- 


tate of decedent, 505 
Effect of, not impaired by provisions 
of chapter 126 of the code, 
VOLUNTEERS. 
Uniform of, ete., 124 
Companies of, how formed, ete., 125 


Officers of, their election, ete., 125, 126 


Arms to be furnished to, ete., 126 
Ordnance, camp equipage, etc., may 
be furnished to, etc., 127 
Musters, returns, reviews, and in- 
spections of companies of, etc., 127 
When company to be disbanded, 127 
By-laws; contributing members, 
etc., 128, 129 
Senior officer to command at certain 
parades, 129 
Tegiments and battalions of. 
Provisions in relation to, 129, 180 
Ordered into service, etc., 130 
Cavalry, artillery, etc., 180, 181 
VOTERS. 
Who are, 22 
No person not a voter is eligible to 
office, 23 
Bribery of, how punished, 66 


Treating of, on election day, how 


duties, 274 punished, 66 
Of ferries; their appointment, re- Candidate guilty of, forfeits his office 
port, etc., 280, 281 if he is elected, - 66 
W. i 
WAGERS. WAR. 
Gaming contracts void, etc, 535 Power of congress to declare, 9 


Property or morey lost at, when it 
may be recovered, and how, etc., 535 


WAGON WAYS, 
To be provided and kept in good re- 
pair, by railroad or canal company, 890 


Restrictions on powers of the states 
as to engaging in, 
WARDS. 7 
Registration of voters of, to be made 


and returned, etc., 0, 


INDEX, 


WARDS—Continued. 

Certified copy of such register to be 
delivered to officers ‘conducting 
election, and to common council, 
etc., before sunrise on the day of 


election, 54 
Duty of officers conducting elections 
in, ete., 55 
WARRANT OF ATTORNEY. 
Want of, not deemed error, etc., 637 
WARRANTS. 
Not to issue, but upon probable 
cause, etc., 15, 21 
Warrant of governor. 
In what cases he may issue, 95 
To whom dirccted, and how execu- 
ted, o 95 
To whom to be returned, 99 
For the arrest of fugitive from justice. 
To be issued by justice, 96 
Proceedings on, 96, 97 


Under license law. 
For arrest of a person charged with 
selling, ete., spirittious liquors, etc., 266. 
Of arrest. , 
In cases cognizable by a justice, 228, 382 
Sureties of the peace. 
Warrant on complaint in such case, 702 
Proceedings on, 708 
Person suspected of selling spirituous liquors, 
ete., unlawfully. 
Warrant for his arrest, when to be 
issued by justice, 
Justice holding inquest on dead body. 
When to issue his warrant for the 
arrest of the person charged with 
killing, 
- Search warrant. 
In what cases to be issued, ete., 


we 


704 


706 


107 


For arrest of person charged with an offense. 
May be issued-by judge or justice, 708 
Proceedings thereon, 


| 
| 
708 to 711 
WARRANTY. 
Covenants of; their effect, 466, 467, 468 
Operation of warranty of grantor 
conveying a greater estate than he 
has in the premises, on his heirs, 
Plea of breach of warranty, and pro- 
ceedings on, 


WASTE. 
_ When suit for, may be maintained 
by or against personal representa- 


460 
609 


tive, - 504 
Damages for waste in action of eject- 

ment, Fs] 
Tenant in possession liable for waste, ` 


when, 525 
Joint tenant, tenant in common, or 
coparcener, liable for waste, etc., 525 
Guardian liable for waste, 525 
How damages -for waste recovered, 525 
When judgmentto be for treble dam- 


ages, 525 
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WASTE—Continued. 

Committed by tenant in possession 
pending suit, when court to direct 
sheriff to take possession of the 
land, ete., 


WASTE AND UNAPPROPRIATED 
LANDS. 
‘To be sold for the benefit of the 

school fund, 36, 37, 550, 551 

Commissioner to make such sale, 
etc., to be appointed by circuit 
court; his duties, etc., 

Duty of court upon returns of such 

Commissioner, 551 

Notice of sale of lands, when and 
where to be published, 551, 552 

- Court may direct survey, etc., but 

® state not liable for the expense, 
ete., 

Terms of sale; report of commission- 
er, etc., 

Other duties of such commissioner, 
ete., 

Duties_of prosecuting attorney, 552 

Oath and bond of commissioner, ete., 552 

Deed to purchaser, 558 

Rights,of occupants protected, ete., 558 

WATER COURSES. 

Obstruction of, by dams, ete., _ 284 

‘Where such dam a nuisance, 284 

When leave to rebuild dam necessary, 284 

Penalty for unlawfully permitting 
dam to remain, 284 

When and how obstructions to wa- 
ter course may be removed by su- 
pervisors, 284, 285 

Power reserved to legislature to im- 
‘prove water course to continue in 
force, 

Right of state, or company, etc., to 
use of water not affected In certain 
cases, 

When stream is declared a public 
highway, or is navigable, no leave ' 
shall be granted by supervisors to 
obstruct it, 2 

Board may declare streams public 
highways, etc., 285 

Board cannot grant leave to erect 
dams, etc., in certain cases, 

Consent of incorporated company to 
improve navigation, etc., when ne- 
cessary to the erection of dam, etc., 285 

When dam erected by such leave 
may be abated as a nuisance, 285 

When locks may be made in dams 
without compensation, etc., and 
by whom, 

Rules of construction, as to right in 

_ the erection of dams, etc., 

Duty of owners of dams to keep 
same in proper order and repair, 
etc. 

Remedy against him in such cases, 283 

What- notice to be given him, etc., 

285, 286 

When and by. whom work and re- 
pairs may be done at the costs of 
owner of dam, etx.,” 


525 


Oed 


552 


285 


285 


285 
285 


wan 
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WEAPONS. 
Deadly or dangerous, person going 
armed with, etc., may be required 
to give security to keep the peace, ha 
70 


etc., 
Carrying concealed, etc., punish- 
ment for, 692 
WEIGHING LIVE STOCK, ETC. 


Keepers of scales for, to have a 
sealed weight of not less than fifty | 
pounds, to test scales, 49) | 

Penalty for failure, 427 | 

WEIGHTS AND MEASURES. | 

Standard of, may be fixed by con- 

gress, 8 i 


we pe | 


When received by tbis state, WEOE 
to be kept, ete., 

Who to be superintendent of; his ae 
ary, 425, 426 

Governor and superintendent to 
cause to be manufactured a sufi- 
cient number of, for each county 


in the state; how paid for, 426 
Where the same are to be delivered 
by contractor, 426 


To be furnished to counties, how; 
when and how paid for by coun- | 
' ties, 426 
What weights and measures super- | 
visors must provide and keep, 426 | 
Where and by whom kept; who to 
be sealer of weights and meas- 
ures, 
Duty of sealer of weights and meas- 
ures to have same tried by stand- 
ard, how often; pepalty for failure, 426 
General duties ot Kaler of weights 
and measures 26, 
Duty of keeper of scales to weigh 
live stock, etc., to keep a sealed 
weight of fifty pounds, etc.; penal- 
ty for failure, 427 | 
a 


INDEX. 


WEST VIRGINIA UNIVERSITY —Cont. 
Board of regents. 
Of whom H consists, and how called, 312 
May sue and be sued, and have a 
common seal, 312, 318 
Quorum, how ' constituted, in cer- 
tain cases, etc., 313 
Vacancies in, how filled, 318 
Funds of. 
Derived from sale of land warrants, 
etc., how and by whom invested, 3138 


General powers and duties. 

Of board of regents, 
Privileges, etc., of.cadets, 
Expenses of board, how allowed and 

paid, 314 
Expenditures by board, and for 

what purposes, 314 
Graduation, and diploma of students; 314 

| WAY ER 

e they may be. erected and aba- 

ted, 


WHEAT. 

Where miil is used exclusively for 
the manufacturing of flour, super- 
visors may release owner or occu- 
pier from grinding anything but 
wheàt, 

Or from grinding damaged wheat, 

Stack of, punishment,for burning, 


318, 314 
814 


276 


288 
288 
682 


WHEELING.. 


Certain lots in the city of, purchased 
by the United States, ete., provis» 
~ ions in relation to, 


WHITE MALES; — 


35, 211 
309 


Taxon, - 
Tax appropriated to school. fund, 


WHOLE BLOOD. 


Collaterals of the, to inherit twice 
as much as collaterals of the half 


Fees of sealer, ete., 
Seals, etc., to be procured by, sealer PLOGE: as 
ahd paid for by county, 427 | WIDOW. 
‘When and how a person may have Of what she is to be endowed, 443 
his weights and measures proved, 427 | Jointure in lieu of dower, 443 
Penalty on sealer ior neglect of du- , | Widow may waive jointure and de- 
497 | mand dower, when, 443 


ty, 
Penalty for selling by weights and 
measures not sealed, etc., 
When directors of banks to have 
weights proved, etc., and how, 427 | 
When tender of gold not legal, 427 | 
Standard weights of certain articles 
specified, 428 | 


WEST VIRGINIA REPORTS. 
Duty ofsecretary of state as to print- 
ing and binding of, 


427 


Copyright of, to be secured, 101 
Officers to whom copies to "be deliv- 
ered, 101 | 
Sale of, by secretary of state, 701 
WEST VIRGINIA UNIVERSITY. 
Name of agricultural Cone 12 
changed to, 
What property to hold, ete., 319 | 
Rights, powers and privileges of, 312 


In such case estate conveyed, etc., 
to cease, etc., 

If she be lawfully deprived of her 
jointure, etc., she shall be en- 
dowed of its "equivalent in other 
real estate, 

When and for what causes she shall 
be barred of her dower and inheri- 
tance, 

What she is entitled to before dow- 
er assigned, etc., 

And how she may recover the same, 444 

How dower may be assigned her, 444 

‘When she may recover ‘damages for 
withholding dower, etc.; for what 
time, etc., 

Recovery of dower in kind, what to 


be 
When damages recovered go to 
her personal representative, - 444, 445 
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WIDOW—Continued. 


When person claiming under hus- 
band may pay value of dower in 
money, etc., 445 | 

_ Not to be precluded from her dower | 
by reason of judgment by default 
or collusion against husband, etc., 445 ' i 

When heir:may recover seizin of his 
ancestot~ in lands assigned to 
widow, etc., 445 } 

Growing crops on dower lands at 
time of widow’s death may be be- 
queathed by her, and shall go to i 
her personal representative, etc., 445 | 

Gross sum. | 

In payment of life estate, ete., how 
ascertained; annuity table, 445, 446, 447 

_ When she inherits all the real estate 
of her husband, | 

When, as distributee, she takes one- 
third, and when the whole of the 
| personal estate of her husband, 485 | 
Provision for, in husband s will. 

When and how she may renounce | 

~ such provision, | 

What share of her husband’s estate | 


she takes in such case, 485 
Qualification of this provision, 486 
Exempt property. 
Rights of widow, etc., as to, 255, 256 
Her right of entry. 
Not barred by judgment in her hus- 
band’s lifetime, by default or col- 
lusion, 516 


But after his death she may proge- 
cute the same, etc., 516 


WIFE. 


May claim personal property as ex- ' 
empt from prosecution, etc., when, 255 ! 
May list property of husband for 


taxation, when, -` 161 l 
Separate property of, how and by i 
whom listed for taxation, 161) 
Separate property and rights of 450 
Y to 
Certificate of acknowledgment or i 
deed by, 471 


Effect of such -certificate as to deod | 
for her separate property, 

May execute power of attorney, for a 
what purpose, 

Effect of deed executed and ac- 
knowledged under such power to 
bar her right of dower in lands 
conveyed, 472, 473 

Her right of entry in lands, provis- 


1m in relation to, 516 
When will or deed necessary tocon- | 
vey lands, 459 

What gift of personalty invalid, un- 
less by will or deed, 459 


Where parties reside together pos- 
session not sufficient, 


Who may make will; how will executed, ete. 


Every person not prohibited may, 
by will, dispose of his property, 479 


193” 
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WILLS—Continued. 


After acquired property may be dis- 
posed of by will, 

Minors, and persons of unsound ` 
mind, cannot make wills; excep- 
tion as to will of personalty, by 
minor 18 years of age, etc., 

No will valid unless in writing, and 
signed by the testator or some one 
for him, etc., 

If not wholly written by the testator, 
it must be signed or acknowledged 
in the presence of two or more 
competent. witnesses, present at 
the same time, etc. 479, 480 

And such witnesses must subscribe 
the will in the presence of the 


479 


479 


testator, 480 
No form of attestation necessary, 480 
Appointment made by will, in the 

exercise of a power; how it must 

be executed to be valid, etc., 480 
How soldier or mariner may dispose l 

=i; Of his personal estate, 480 
Will of person domiciled out of the: ` 
state, as to personalty, etc., 480 
Revocation of wil. 
What wills are revoked by a subse- 

quent marriage, etc., 480 
How will may be revoked, etc., 480 - 
How will revoked, may be revived, 

etc., 0 
Extent of revival,. 480 


What acts not sufficient to revoke 
will, 


On what, and in whose favor, will operates. 


Will construed to speak, with refer- 
-ence to real and personal estate, at 
the time of testator’s death, unless 
the contrary appears by the will, 480 
Provision by way of advancement, 
when deemed a satisfaction, etc., 
of a devise or bequest, etc., 480, 
If devisee or legatee die before the 
testator, having issue who survive 
testator, they take the estate devi- 
sed, etc., unless otherwise provi- 
ded, etc., 481 
When estate devised to be included 
_ in residuary clause, etc., 481 
Particular devises, how construed, 


481 


ete. 48i 
To what property devise or bequest 
extends, etc., 


Pretermitted children. 

How provided for, 

If will be made when testator has a 
child living, how child born after- 
wards, or a descendant of his , pro- 
vided for, 

If such after-born child, or descend- 
ant, die under 21 years of age, un- 
married and without issue, to 
vn his portion reverts, 481, 482 


competency of witnesses to will, 
Whoo and how a person interested 
may be a witness to a will, 


481 


481 


482 


ty 
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INDEX, E 
WILLS—Continued. | WILLS—Continued. 
Creditor of testator, etc., a compe- j Deposition. 
a W a er ee rie When and how taken to prove will, 588 
? °} . 
On what wils this chapter operates; when wil | : _ “Probate af ti, 
deemed made. aber a Ee) AT e %44 
Does not operate on wills made prior ection f ol chapter of code 
to July ist, 1850, 482 | amended, 744 
Effect of such wills determined by the Appeal. 


laws in force on the last day of | 
June, 1850, 482 
When will deemed to have been 
made, 482 
Probate of wills, ete. 
Jurisdiction of circuit court to hear 
and determine controversies con- 
cerning wills, etc., 
Rules governing such jurisdiction, 
Probate of wills, circuit court has ju- 
risdiction of, only on appeal from 
decision of recorder, 482, 
Parties interested to be summoned, 
etc., i 
May be proceeded against by pub- 
lication, 48 
Guardian ad litem for infant, or per- 
son of unsound ‘mind, to be ap- 
pointed, 
When court to hear motion for pro- 
bate, i | 
Court may require all testamentary, 


482 
482 


588 


482 


papers of decedent to be produced, 483 
Trial by jury, when to be had, 483 


When court to proceed without a 


Jury, 

Final sentence or order as to probate; 
court to certify same to recorder, 

Bills in equity to impeach or estab- 
lish will, when barred by such fi- 
nal sentence, etc., 

Who may file such bill, notwith- 
standing such final sentence or or- 
der, and when, 

Trial by jury in such case, 

If bill be not filed within the time 
required, sentence, etc., to be for- 
ever binding, 

Persons under disability and non 
residents, within what time they 
may file such bill, etc., 

Will, or authenticated copy thereof, 
to be recorded by recorder; must 
remain in-his office, etc., ~ 


H 
} 
„l 
483 
Jurisdiction of recorder, as to the probate of 
| 
| 


483 


wills, ete. 


Under the constitution, 

By statute, `~ 

May appoint a curator during a con- 
test about a will, 

Bond of curator, 

His powers and duties, 

Recorder may summon person hav- 
ing possession of will, and compel 
him to produce it, : 

Record by recorder of will or au- 
thenticated copy thereof admitted 
to probate out of this state, etc., 

- 587, 588 


33 
587 


587 
587 


From decision of ‘recorder, within 
what time may be taken, ' 
Duty of recorder on appeal being 

taken, 


588 


588 

Review. 

Of proceedings of recorder by peti- 
tion or bill in equity, presented to 
circuit court, within what time, 

Record book to be provided by re- 
corder, etc., ` §88 

What to be entered therein, 588, 589 

When recorder may transact busi- * 


588 


ness relating to wills, etc., 589 
When he must sit for that purpose, 
ete., 
WITNESSES. 
Persons accused of crime to be con- 
‘fronted with, against him, 16, 22 


And to have -compulsory process 
for obtaining witnesses in his fa- 
vor, 16, 22 
Accused not compelled to be a wit- 


ness against himself, 15, 21 
In contested elections. 
How summoned, ete., 68 


Privileges and allowances of, and 


penalties on, - 68 
Costs of, how paid, 70 
Before legislature. 
Attendance of, how compelled, 87 
By whom sworn, 87 
Before courts martial. 
Subpeenas for attendance of, by 
whom issued, l 146 
Fines, etc., on, for non-attendance, 147 
Attendance, how compelled, T . 147 
Punishment of, for refusing to tes- 
tify, 147 
Fines on, how collected, and ac- 
counted for, 147 


Fees and mileage of, and how paid, 148 
Bills for, how made out and certi- 


- fied, 149- 
Privilege of, from arrest. 
When and for what time, 253 


In justices court. 
Subpcenas for; service and return 
of, 857° 
May demand legal fees for traveling, 
and one day’s attepdance, when 
subpena is served, etċ., 
Not obliged to attend if such fees be 
not paid, 
Allowance of, for attendance, travel, 


tolls, and ferriages, 358 
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WITNESSES—Continued. WITNESSES—Continued. 
When‘prevailing party to pay costs How paid. 
of his own witness, 358 | When to be paid by the state, etc., 


Claim ‘of, for attendance, etc., must 
be made before judgment is ‘enter- 
ed, or it will not be allowed, 358 


623, 624, 724 
What to be paid by state to awit- 
ness residing out of the state, who 


Penalties on, and liabilities of, for attends court, ete., T24 
failing to attend when duly sum- By whom paid when there is a pros- 
moned, and for refusing to testify, 358 | ecutor, 794 

Deposition of, when, only, it can | By whom paid in cases of misde- 
be read, 308 | meanor, 724 

Competency of. In civil cases, to be paid by the par- 


Objections to, to be tried by justice, 358 


ties, 


Who incompetent to testify, 358, 859 Payment to be on certificate, etc., 624 
Depositions. Amount, how to b expressed in 
When and how taken, etc., 359 certificate, etc., 
, Oath of. Certain officers prohibited from pur- 
How witness sworn, 3509 |- chasing claims of, etc., 624 


Affirmation to have the same effect P= 
as an oath, 309 
To will. 
Devisee, etc., competent to prove 
execution of, 
But devise, etc., in ‘such. case void, 
etc. 


Allowances to witnesses | payable out 
of the treasury to be certified by” 
clerk to auditor as soon as possi- 
ble after adjournment of court, 624 
How disptite as to claim of witness 
to be determined, 
Court may restrict taxation in costs 


Á . for witnesses, 624 
Creditor of testator a competent wit- 
ness‘for and against the will, 482 Woe made for witness fees not to 604 
Executor also a competent witness *~ ` 
for or against will, 482 Before inquest on dead body.. 
Depositions of, to prove will, when, How summoned, and. compelled to 
and how takén, 588 attend, etc., 705 


Competency of witnesses, 
Parties in interest, and parties to a 
civil action or suit, competent, 619 


May be recognized by justice to ap- 
pear’ and testify before circuit 
court, etc., 706 


Exceptions, 619, 620 In criminal case before justice. 
No person incompetent on account How summoned, etc., 708 
of race or color, | Examination of, 710 
Compelled to testify. While witness is being ‘examined, 
How, and in what cases, 620 | other witnesses may be excluded, 710 
Subpoena duces tecum. etc., 
To compel production of document, When testimony of, to be reduced to 
etc., when and by whom issued, Writing, 710 


etc., 620, 621 


Failure of, to attend or give evidence, or to pro- 


duce document, ete. 
Penalties and liabilities of witness 


May be recognized, with or without 
sureties, to appear at court, etc., 710 

Justice to certify to clerk of circuit 
court costs of, etc., payable by the Sos 


for, 621 state, 20 
Attendance of, how compelled, 621 _ Prosecuting attorney. 
When witness may be committed to May issue summons for, in criminal 
yiail, and for what time, 621 | cases, 125 
Tntervrete What sections of chapter 130 apply, 
To b nierpre he 621 to criminal cases, 
O be sworn, etc., when necessary, ~ Except that a witness is compelled” 
Affidavits and depositions. to attend in a criminal case with- 


When, how and before whom taken 


out payment, in advance, of his 


and certified, 621, 622, 623 fees, etc., . 225 
Testimony of, perpetuated. Imposition of fine on. 
Proceedings in snch case, 727 


of witness may be perpetuated, 623 
Allowance to witnesses, 
For.attendance, travel and tolls, 623 
Entry thereof, when and by whom 
made, 623 
Against whom entry tobemade, 623 


| 
ow, and in what cases, testimony | 


In trial of convict in penitentiary. 
Convicts in penitentiary competent 
Witnesses in such case, 7134 
a 


N. 
Forcible abduction or marriage of, 


felony, 
Wan one case t fees in more 623 Carnal knowledge of, when a felony, 679 
Provisions not applicable to justices’ Married women 


courts, 


Property and rights of, 447 to 450 
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WOOD. 
Burning of, when and how punished, 682 


WOODS. . 
Setting fire to, etc., punishment for, 682 


WORDS. ; 
What, are actionable, 545 


No demurrer shall preclude a jury 
from passiug thereon, 545 


Defendant may justify i in such action, 625 
_ What he may prove in mitigation of 


damages therein, 625 
WORSHIP OF GOD. 
Disturbing congregation met for the | 
how punished, & 695 l 


Selling liquors, etc., within two 
miles of place of religious worship, 


provisions in relation to, 695, 696 
WOUNDING. 
With intent to kill, etc., how pun- 
ished, 678 
In attempt to commit felony, how | 
punished, 678 ; 
. By convict in penitentiary, of off- 
cer or guard, felony, 732 
How punished in such case, 738 
WRITINGS. 


Certain promises, etc., not actiona- | 

ble, unless in writing, 585, 548 | 

‘On what, action of debt or assump- | 

sit may be brought, 537, 538 | 

< Payable to one ead at the time, i 
valid, etc., 

Binding person jointly ; effect of, on 

personal representative of one “ay- 


ing, etc., 5388 
Assignments of, etc., 538 : 
Court may appoint commissioner to | 

execute, 629 
Effect of writing so executed, 629 
Larceny of, 683 


Forgery of, 
WRIT OF AD QUOD DAMNUM. 
To issue from circuit court, 


WRIT OF ENQUIRY. a 


When to be ral warded at rules, 605, 606 | 
Plaintiff must prove his case on the | 
execution of, 606 | 


ba 


' YEAS-AND NAYS. 


YEAR. 
Meaning of the word; to what ex- 
pression equivalent, 92 
Fiscal year. 
When it commences and ends, 108 


‘For county purposes, when it be- 


1 
of hospital for the insane, when it | 
ends, 
School year. 
When it commences, 296 | 
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WRIT OF ENQUIRY—Continued. 


May be executed by J jury when; by 


court, when, 626 
WRIT OF ENTRY. 
Abolished, 522 
WRIT OF ERROR. 


Bill of exceptions must be taken in 
a case where such writ. lies, 721 
When execution of sentence to be 
postponed to give time to apply to 
court of appeals for, ete., 721 
In what cases writ lies, 722 
May be awarded by judge of court 
of appeals in vacation of court, 722 
Writ operates as a stay of proceed- 


ings, 
Decision of court on, 722 
WRIT OF FORMEDON. 
Abolished, ~ 522 
WRIT OF POSSESSION. 
On judgment in justice’s court, 381 
‘On judgment for specific property, 
in circuit court, 668 
WRIT OF RIGHT, ʻ 
Abolished, 522 
RITS. 


To run in the name of the state 

of West Virginia, 20 
Forms of, heretofore used, to contin- 

ae till altered by court of appeals, ae 


588 | ae OF ELECTION. 


To be issued by governor to fill va- 
cancy in the representation from 
this state in congress, 63 

To fill vacancy in legislature. 

When to be issued by the governor, 64 

And when by president of the sen- 
ae or speaker of the house of del- 

gates, 64 


‘What included in the word, 92 


WRONGFUL DISTRESS. 


Action for, 545 
Damages recoverable in such action 
for wrongful seizure, and for prop: 
erty sold, 545 


To be taken and entered on the jour- 
nal on the passage of every bill by 
the legislature, 28 
When to be taken and entered on 
the journal of either house of con- 
gress, 7 
When to be taken and entered on 
journal of board of supervisors, 282 
When to be taken and entered on 
journal of town or village council, 328 


~ 


ERRATA. 


12 For “in” read “under.” 


20 For “including” read “included i in.” 
2 For “sixth-sixth” read “sixty-fifth.” 


12 For “creditor” read “auditor.” 


— Subheading to section. For “their” 


read “other.” 
18 from bottom of page. 


“district taxes and levies.” 


30 For the words “the said act”? read 


“this act.” 


For “to” read “by.” 

For “court” read “board.” 
For “such” read “each.” 

For “coroner” read “justice.” 


bo Hb RO 


second time read “testate.” 
For “owning” read “owing.” 


pea 
WO H OK 


terested” read “intended.” 
For “at? read “as.” 


er value,” 
For “property” read ‘value ” 


<3 


ERRORS IN SIDE NOTES. 


For “Code Va., p. 865” read “Code Ya., p. 


565. 


For Code Va., p. 557” read ‘Code Va., p. 


577.” 
Make same correction. 
For “sec. 589” read “page 589,” 


For Code Va., p. 213” read “Code Va, p. 


613 
For 14 Gratt,” read “15 Gratt.” 
For ‘13 Leigh, ” read “11 Leigh.” 
For “9 Rand.” read “9 Leigh.” 
For “sec. 7” read ‘sec. 6.” 
For “sec. 6” read ‘section 7.” 


For “3 W. Va. R” read “2 W. Va. R.” 


ERRORS IN INDEX. 
LINE. 


— ~ Index commences with page 743 in- 
stead of 753, as it should have 


done. 


Under head of “acceptances,” for 


“when” read “where.” 


3 Under head of “administration,” 


for “on” read “in.” 


8 Under head of “apprentices,” for 


“form” read “term.” 


For the 
words “district and levies” read 


For “treasurer” read “treasury.” 


For “intestate” where it occurs the 


For “obstructed’’ read “obstructing.” 
from bottom of section. For “in- 


For “greater of value” read “of great- 


| PAGE. 


eer eee aana 


Daum emt Sema ot aE sama n a 


763 
763 
764 


Cor. 


9 


af 


© 


be 


ko 


LINE. 


Under head of “bastards, for #499” 
read “489. 

Under head of *‘benevolent associa- 
tions,” for 404" read “405.” 

Under same head, for “480” read 
$445. 34 

from bottom of page. Under head 
of “board of supervisors,’ for 
“levies”? read “lines.” 

from top of page. For “636° read 
696.2? 

from top of page, For “626” read 
“656. 33 

For “circuit court” read “court of 
appeals.” 

from bottom of page. For “rent” 
read “tax.” 

from top of page. For ‘745° read 
(2 TET. bP) 

Under head of “committee,” for 
“lunatics, ste.” read “of lunatica, 
etc.’ 

Under the head of ‘companies,’’ 
for “boards” read “bounds.”’ 

Lastline, For “874? read 473." 

Under head of ‘Sconporations:? for 
388°? read “8389.” 

from bottom of page. For “tender” 
read “lender.” 

Under head of “curators? for 
“guardian” read “curator.” 

from top of page. For “arrested” 
read ‘‘assessed.”? 

above the words “dead bodies,” 
for ‘126, 127” read ‘*286, 287. 

ee ve of page. For ‘109” read 


Eon o of page, For “209° read 
#200. 33 

Under head of “docket,” after 
the word “remedy” the words 
“of party’? should be inserted. 

Wnder head of “equity,” for “when” 
read “where.” 

Below sub-head “fees of witnesses,” 
for ‘‘criminal’’ read ‘‘civil.’ 

from iop of page. For ‘99 read 
£97,” 

from top of page. For “27” read 
$599, 72 

Under sub-head “powers and duties 
of Baa for “care”? read 


Under same, for ‘custody’? read 
segre, 7 


